This volume was donated to LLMC 

to enrich its on-line offerings and 

for purposes of long-term préservation by 

Northwestern University School of Law 



National Reperler System. United States Séries. 

THE 

FEDERAL REPORTER. 

VOLUME 131. 



CASES ARGUED AND DETERMINED 

IN THH 

CIRCUIT COURTS OF APPEALS AND CIRCUIT 

AND DISTRICT COURTS OF THE 

UNITED STATES. 

PERMANENT EDITION, 



SEPTEMBER— OOTOBER, 1904. 



ST. PAUL: 
WEST PUBLISHING CO. 

1904. 



COFYKIGHT, 1904, 

WEST PUBLISHING COMPANY. 



FEDERAL REPORTER, VOLUME 131. 

JUDGES 

OP THE 

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 



Hon. OLIVER WENDBLL HOLMES, Circuit Justice Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Judge Bristol, R. I. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. CLARENCE HALE, District Judge, Maine Portland, Me. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Littleton, N. H. 

Hon. FRANCIS C. LOWELL, District Judge, Massachusetts Boston, Mass. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT. 



Hon. RUFUS W. PECKHAM, Circuit Justice Washington, D. 0. 

Hon. WILLIAM J. WALLACE, Circuit Judge Albany, N. Y. 

Hon. E. HENRY LACOMBE, Circuit Judge New York, N. Y. 

Hon. WILLIAM K. TOWNSEND, Circuit Judge New Haven, Conn. 

Hon. ALFRED C. COXE, Circuit Judge Utica, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. JAMES P. PLATT, District Judge, Connecticut Hartford, Conn. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. GEORGE B. ADAMS, District Judge, S. D. New York New York, N. Y. 

Hon. EDWARD B. THOMAS, District Judge, E. D. New York. ...29 Liberty St., New York. 

Hon. HOYT H. WHEELER. District Judge, Vermont Brattleboro, Vt. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. Y. 



THIRD CIRCUIT. 



Hon. HENRY B. BROWN, Circuit Justice Washington, D. C. 

Hon. MARCUS W. ACHESON, Circuit Judge Pittsburgh, Pa. 

Hon. GEORGE M. DALLAS, Circuit Judge Philadelphia, Pa. 

Hon. GEORGE GRAY, Circuit Judge Wilmlngton, Del. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmlngton, Del. 

Hon. WILLIAM M. LANNING, District Judge, New Jersey Trenton, N. J. 

131 F. (iii) 



1V 131 FEDERAL REPORTER. 

Hon. JOHN B. McPHERSON, District Judge, E. D. Pennsylvania Philadelphia, Pa. 

Hon. J. B. HOLLAND, District Judge, E. D. Pennsylvania Philadelphia, Pa. 

Hon. ROBERT WODROW ARCHBALD, District Judge, M. D. Pennsylvania. .Scranton, Pa. 
Hon. JOSEPH BUFFINGTON, District Judge, W. D. Pennsylvania Pittsburgb, Pa. 



FOURTH CIRCUIT. 



Hon. MELVILLB W. FULLER, Circuit Justice Washington, D. 0. 

Hon. NATHAN GOFF, Circuit Judge Clarksburg, W. Va. 

Hon. JETER C. PRITCHARD, Circuit Judge Asheville, N. C. 

Hon. THOMAS J. MORRIS, District Judge, Maryland Baltimore, Md. 

Hon. THOMAS R. PURNELL, District Judge, E. D. North Carollna Raleigh, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carollna Greensboro, N. C. 

Hon. WILLIAM H. BRAWLEY, District Judge, E. and W. D. South Car. .Charleston, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Richmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. JOHN J. JACKSON, District Judge, N. D. West Virginia Parkersburg, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia Branwell, W. Va. 



FIFTH CIRCUIT. 



Hon. EDWARD D. WHITE, Circuit Justice Washington, D. 0. 

Hon. DON A. PARDEE, Circuit Judge...... Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge.... Dallas, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge Huntsville, Ala. 

Hon. THOMAS GOODÈ JONES, District Judge, M. and N. D. Alabama...Montgomery, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. CHARLES SWAYNE, District Judge, N. D. Florida Pensacola, Fia. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florida Jacksonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. EMORY SPEER, District Judge, S. D. Georgia ;... .Maçon, Ga. 

Hon. CHARLES PARLANGE, District Judge, E. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. DAVID E; BRYANT, District Judge, E. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Ft. Worth, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas ...Austin, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 



SIXTH CIRCUIT. 



Hon. JOHN M. HARLAN, Circuit Justice Washington, D. C. 

Hon. HENRY F. SEVERENS, Circuit Judge Kalamazoo, Mien. 

Hon. HORACE H. LURTON, Circuit Judge Nashville, Tenn. 

Hon. JOHN K. RICHARDS, Circuit Judge Ironton, Ohio. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky Covington, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisville, Ky. 

Hon. HENRY H. SWAN, District Judge, E. D. Michigan Détroit, Mien. 

Hon. GEORGE P. WANTY, District Judge, W. D. Michigan Grand Rapids, Mien. 

Hon. AUGUSTUS J. RICKS, District Judge, N. D. Ohio Cleveland, Ohlo. 

Hon. FRANCIS J. WING, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. ALBERT C- THOMPSON, District Judge, S. D. Ohlo Cincinnati, Ohio. 

Hon. CHARLES D. CLARK, District Judge, E. and M. D. Tennessee.. ..Chattanooga, Tenn. 
Hon. ELI S. HAMMOND, District Judge, W. D. Tennessee Memphia, Tenn. 



JUDGES OF THE COURTS. 



SEVENTH CIRCUIT. 

Htm. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. JAMES G. JENKINS, Circuit Judge Mihvaukee, Yv'is. 

Hon. PETER S. GROSSCUP, Circuit Judge Chicago. 111. 

Hon. FRANCIS E. BAKER, Circuit Judge Indianapolis, Ind. 

Hon. CHRISTIAN C. KOHLSAAT, District Judge, N. D. Illinois Chicago, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. J. OTIS HUMPHREY, District Judge, S. D. Illinois '. Springfield, 111. 

Hon. WILLIAM H. SEAMAN, District Judge, E. D. Wisconsin Sheboygan, Wis. 

Hon. ROMANZO BUNN, District Judge, W. D. Wisconsin Madison, Wis. 



EIGHTH CIRCUIT. 



Hon. DAVID J. BREWER, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. AMOS M. THAYER, Circuit Judge St. Louis, Mo. 

Hon. WILLIS VAN DEVANTER, Circuit Judge Cheyenne, Wyo. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. JOHN H. ROGERS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. MOSES HALLETT, District Judge, Colorado Denver, Colo. 

Hon. SMITH McPHERSON, District Judge, S. D. Iowa Red Oak, Iowa. 

Hon. HENRY THOMAS REED, District Judge, N. D. Iowa Cresco, Iowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Topeka, Kan. 

Hon. WM. LOCHREN, District Judge, Minnesota Minneapolis, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. ELMER B. ADAMS, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. JOHN E. CARLAND, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT. 



Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WM. W. MORROW, Circuit Juc'ge San Francisco, Cal. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. California San Francisco, Cal. 

Hon. OLIN WELLBORN, District Judge, S. D. California Los Angeles, Cal. 

Hon. WILLIAM H. HUNT, District Judge, Montana Helena, Mont. 

Hon. CORNELIUS H. HANFORD, District Judge, Washington Seattle, Wasta. 

Hon. THOMAS P. HAWLEY, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. BELLINGER, District Judge, Oregon Portland, Or. 

Hon. JAMES H. BEATTY, District Judge, Idaho Boise City, Idaho. 



CASES REPORTED. 



Page 
Abbot, York County Sav. Bank v. (C. C.) . . 980 

A. Booth & Oo., Davis v. (0. C. A.) 31 

A. B. & E. L. Shaw Co., Blumberg v. (C. 

C.) 608 

Adelaide, The (D. C.) 1002 

Admirai Schley, The (C. C. A.) 433 

Mtna. Indemnity Co., York City School 

Dist. v. (0. C.) 131 

Albright v. Langfeld (C. 0.) 473 

Aldrich v. Bingham (D. C.) 363 

Allen, Viquesney v. (C. C. A.) 21 

Allen-West Commission Co., Patillo v. (C. 

C. A.) 680 

Allison White, The (D. C.) 991 

Alphin & Lake Cotton Co., In re (D. C). . . 824 
American Acétylène Burner Co. v. Kirch- 

berger (C. C.) 94 

American Alkali Co. v. Salom (C. C. A.) . . 46 
American Blectrical Novelty & Mfg. Co. v. 

Howard Electrical Novelty Co. (C. C.)... 495 
American Electrical Novelty & Mfg. Co. v. 

Stein & Langlos Electric Mfg. Co. (C. C.) 495 
American Electric Tel. Co., Western Tel. 

Mfg. Co. v. (C. C. A.) 75 

American Exp. Co., United States v. (C. C.) 656 
American Graphophone Co. v. Leeds & Cat- 

lin Co. (C. C.) 281 

American Graphophone Co., Victor Talk- 

ing Mach. Co. v. (C. C. A.). 67 

American Sugar Refining Co., United 

States v. (C. C. A.) 833 

American Surety Co. of New York, Shelton 

v. (C. C. A.) 210 

Anderson, Gibson v. (C. C. A.) 39 

Arnold, Brown v. (C. C. A.) 723 

Arrott v. Standard Sanitary Mfg. Co. (C. 

C.) 457 

Asher Lumber Co., Lockard v. (C. C. A.) . . . 689 
Astoria & C. R. R. Co., United States v. 

(C. C.) 1006 

Astrich v. German-American Ins. Co. of 

New York (C. C. A.) 13 

Atlanta, K. & N. R. Co. v. Southern R. Co. 

(C. C. A.) 657 

Atlantic & N. C. R. Co., Cuyler v. (C. C.) 95 

Babcock, The W. I. (D. C.) 632 

Bailey v. Willeford (C. C. A.) 242 

Baker, Consolidated California & V. Min. 

Co. v., two cases (C. C.) 989 

Barker, Clancy v. (C. C. A.) 161 

Barlow, Wickham v. (D. C.) 819 

Bartels, Northwestern Commercial Co. v. 

(C. C. A.) 25 

Bartram Bros., United States v. (C. C. A.) 833 
Bean-Chamberlain Mfg. Co. v. Standard 

Spoke & Nipple Co. (C. C. A.) 215 

Beavers, In re (C. C.) 366 

Bechtold v. Nowacke (C. C.) 275 



Page 
Benjamin H. Howell Son & Co., United 

States v. (C. C. A.) 833 

Benson, In re (C. C.) 968 

Bernard, Frank v. (C. C.) 269 

Bethel v. Mellor & Rittenhouse Co. (D. C.) 129 
Bibber-White Co. v. White River Valley 

Electric R. Co. (C. C.) 995 

Bingham, Aldrich v. (D. C.) 363 

Bisel Co. v. Welsh (C. C.) 564 

Bliss Co. v. Buffalo Tin Can Co. (C. C. A.) 51 
Blue Mountain Iron & Steel Co. v. Portner 

(C. C. A.) 57 

Blumberg v. A. B. & E. L. Shaw Co. (C. C.) 608 
Bobbs-Merrill Co. v. Snellenburg (C. C.).. 530 
Boise City Irrigation & Land Co. v. Clark 

(C. C. A.) 415 

Booth & Co., Davis v. (C. C. A.) 31 

Boston & M. R. Co., Stockwell v. (C. C.).. 152 
Boston & M. R. Co., Stockwell v. (C. C). . 153 

Boyd v. Schneider (C. C. A.) 223 

Brady, The John I., two cases. (0. C. A.) . . 235 

Brannock, In re (D. C.) 81f) 

Breese, United States v. (D. C.) 915 

Breitenbach Co. v. Spangenberg (C. C.) . . . 160 

Brinckerhoff v. Roosevelt (C. C.) 955 

Britain S. S. Co. v. J. B. King Transp. 

Oo. (C. C. A.) 62 

Britton v. Central Union Tel. Co. (C. C. A.) 844 
Brodrick Copygraph Co. of New Jersey v. 

Mayhew (C. C). 92 

Brown v. Arnold (C. C. A.) 72:! 

Brown v. Harkins (C. C. A.) 63 

Brown v. Huntingtofl Piano Co. (0. C.) . . . . 273 
Brown, Tennessee Oil, Gas & Minerai Co. v. 

(C. C. A.) 600 

Brunswick-Balke-Collender Co. v. Klump 

(C. C.) 93 

Brunswick-Balke-Collender Co. v. Klumpp 

(C. C. A.) 25Ô 

' "' " ~" "" - - -- - ly2 

205 



131F. 



(vii) 



Buckingham v. First Nat. Bank (C. C. A.) 
Buffalo Expanded Métal Co., New Jersey 

Wire Cloth Co. v. (C. C.) 

Buffalo Tin Can Co., E. W. Bliss Co. v. 

(C. C. A.) 

B. Ulmann & Co. v. United States (C. C.).. 
Bunker Hill & S. Mining & Concentrating 

Co., Empire State-Idaho Mining & De- 

veloping Co. v. (C. C. A.) 

Bunker Hill & S. Mining & Concentrating 

Co., Last Chance Min. Co. v. (C. C. A.) . . 

Burns v. Burns (C. C. A.) 

Burnstine, In re (D. C.) 

Burton, United States v. (D. C.) 

Butterwick, In re (D. C.) 

Campbell, The Gordon (D. C.) 963 

Carleton, In re (D. C.) 146 

Castleberry, Phœnix Bridge Co. v. (C. C. 
A.) 175 



51 
640 



591 

579 
238 
S2S 
552 
371 



vm 



131 FEDERAL REPORTEE. 



Page 

Ceballos, Havana City R. Co. v. (C. C.) 381 

Contennial, The (D. O.) 816 

Central Union Tel. Co., Britton V. (C. C. A.) 844 

Chadwick v. Wiley (D. O.) 1003 

Chaffee Mfg. Co. v. Selchow (C. C.) 543 

Charles F. Mayer, The (C. C. A.) 433 

Cheatham v. Edgefield Mfg. Co. (C. C.).. 118 
Chicago Great Western R. Co. v. Roddy (C. 

C. A.) 712 

Chicago, M. & St. P. R. Co., Galow v. (C. 

C. A.) 242 

Chief, The (D. C.) 400 

Church Co. v. Zimmermann (C. C.) 652 

Clancy v. Barker (C. O. A.) 161 

Clark, Boise City Irrigation & Land Co. v. 

(C. C. A.) 415 

Clarke v. Eurêka County Bank (C. C.) 145 

Cieveland Foundry Co. v. Détroit Vapor 

Stove Co. (C. C.) 740 

Cieveland Foundry Co. v. Détroit Vapor 

Stove Co. (C. C. A.) 853 

Clifford v. Williams (C. C.) 100 

Clowney, Weisgerber v. (C. C.) 477 

Coburn, Moulton v. (C. C. A.) 201 

Coburn & Co., In re (C. C. A.) 201 

Coffin, The (D. C.)... ..1002 

Cohen, In re (D. O.) 391 

Coleman, In re (D. C.) 151 

Commonwealth Title Ins. & Trust Co., 

Sprigg v. (C. C. A.) i 5 

Consolidated California & V. Min. Co. v. 

Baker, two cases (0. C.) 989 

Consolidated Dental Mfg. Co. v. Holliday 

(C. C.) 384 

Cook & Co. v. Heywood Bros. & Wakefield 

Co. (C. C.) 755 

Cora F. Cressy, ^he (D. O.). 144 

Cosmopolitan Shipping Co., Dana & Co. v. 

(D. C.) 158 

Coster v. Parkersburg Branch R. Co. (C. 

C.) 115 

Coulter, Louisville & N. R. Co. v. (C. C). . 282 

Cressy, The Cora F. (D. C.) 144 

Crown Cork & Seal Co., Idéal Stopper Co. 

v. (C. C. A.) 244 

Curtain Supply Co. v. Keeler (C. C.) 871 

Cuyler v. Atlantic & N. C. R. Co. (C. C.) 95 

Daly v. Quinlan (D. C.) 394 

Dana & Co. v. Cosmopolitan Shipping Co. 

(D. C.) 158 

Daniel v. Restein & Co. (C. C.) 469 

Daniels, In re (C. C.) 95 

Davis v. A. Booth & Co. (C. C. A.) 31 

Davis-Colby Ore Roaster Co., Lackawanna 

Iron & Steel Co. v. (C. C. A.) 68 

Delaware River Amusement Co., Jackson 

v. (C. C.) 134 

Détroit Timber & Lumber Co., United 

States v. (C. C. A.) 668 

Détroit Vapor Stove Co., Cieveland Foun- 
dry Co. v. (C. C. A.) 853 

Détroit Vapor Stove Co., Cieveland Foundry 

Co. v. (C. C.) 740 

Diamond Drill & Machine Co. v. Kelley 

(C. C.) 89 

Dickson v. United States (C. C.) 573 

Dodge v. United States (C. C. A.) 849 

Douglas Coal & Coke Co., In re (D. C.) 769 

Downing & Co., United States v. (C. C.) . . . 653 



Page 
Drewson v. Hartje Paper Mfg. Co. (C. C. 

A.) 734 

Dun & Co., Mower-Hobart Co. v. (C. C.) . . . 812 

Echo, The (D. C.) 622 

Edgefield Mfg. Co., Cheatham v. (C. C.).. 118 

Eidman, Tilghman v. (O. C.) 651 

836,693 Feet of Lumber, McArthur v. CD. 

C.) 389 

Elliott, Rupp & Wittgenfeld v. (C. C. A.) . . 730 

Ellis v. Inman, Poulsen & Co. (C. C. A.). . . JS2 

Elton, The (D. C.) 562 

Empire Electrical Instrument Co., Weston 

Electrical Instrument Co. v. (C. C.) 82 

Empire Electrical Instrument Co., Weston 

Electrical Instrument Co. v. (C. C.) 90 

Empire Electrical Instrument Co., Weston 

Electrical Instrument Co. v. (C. C.) 494 

Empire Mill. & Min. Co. v. Tombstone Mill 

& Min. Co. (C. C.) 339 

Empire State-Idaho Mining & Developing 

Co. v. Bunker Hill & S. Mining & Con- 

centrating Co. (C. C. A.) 591 

Enterprise Mfg. Co. v. Landers, Frary & 

Clark (C. C. A.) 240 

Erie Preserving Co., Griggs, Cooper & Co. 

v. (C. C.) 359 

Erskine M. Phelps, The (C. C. A.) 1 

Eurêka County Bank, Clarke v. (C. C.) . . . 145 

E. W. Bliss Co. v. Buffalo Tin Can Co. (C. 

C. A.) 51 

Farmers' Loan & Trust Co. v. Sioux Falls 

(C. C.) 890 

Farrington, McBride v. (C. C.) 797 

Fessenden, International Wireless Tel. Co. 

v. (C. C.) 491 

Fessenden, International Wireless Tel. Co. 

v. (C. C.) ; 493 

F. H. Leggett & Co. v. United State (C. C.) 817 
First Nat. Bank v. State Nat. Bank (C. 

Q t j^\ 422 

First Nat' Bank' v.' ' State" Nat." Bank (C. 

C. A.) 430 

First Nat. Bank, Buckingham v. (C. C. A.) 192 

Fleitmann & Co., United States v. (C. C.) . . 396 

Folsom, Ex parte (C. C.) 496 

Foisom v. Ninety-Six Tp. (C. C.) 496 

Force v. Sawyer-Boss Mfg. Co. (C. C.) 884 

Frank v. Bernard (C. C.) 269 

Fries v. Leeming (C. C.) 765 

Galow v. Chicago, M. & St. P. R. Co. (C. 

C. A.) 242 

Garlich v. Northern Pac. R. Co. (C. C. A.) 837 
Gartner & Friedenheit v. United States 

(C. C.) 574 

Geddes, United States v. (C. C. A.) 452 

General Electric Co. v. Yost Electric Mfg. 

Co. (C. O.)..... 874 

General Electric Co., Star Brass Works v. 

(C C. A.) 78 

George Lueders & Co. v. United States 

(C. C.) 655 

George M. Coburn & Co., In re (C. C. A.). . 201 

George Riggs & Co. v. United States (C. C.) 568 

George T. Bisel Co. v. Welsh (C. C.) 564 

German-American Ins. Co. of New York, 

Astrich v. (C. C. A.) 13 

Gibson v. Anderson (C. C. A.) 39 



CASES REPORTED. 



IX 



Page 

Godillot & Co., United States v. (C. C.) 653 

Gcldfarb Bros., In re (D. C.) 643 

Gordon Campbell, The (D. C.) 963 

Graveson, Maxfield v. (C. C. A.) 841 

Gray, James v. (0. C. A.) 401 

Griggs, Cooper & Co. v. Erie Preserving 

Co. (C. C.) 359 

Grunberg, United States v. (C. C.) 137 

Guthrie v. Sparks (C. C. A.) 443 

Haas Co., In re (C. C. A.) 232 

Habeler v. Rogers (C. C. A.) 43 

Hahn v. United States, two cases (C. C). . .1000 

Hallahan, Zeigler v. (C. C. A.) 205 

Hall & Bishop v. United States (C. C.) 648 

Hampton Roads Ry. & Electric Co. v. New- 
port News & O. P. Ry. & Electric Co. 

(C. C.) 534 

Hardware Jobbers' Purchasing Co., Morrill 

v. (C. C.) 882 

Harkins, Brown v. (C. C. A.) 63 

Hartje Paper Mfg. Co., Drewson v. (C. C. 

A.) 734 

Harts, United States v. (D. C.) 886 

Harway Dyewood & Extract Mfg. Co., 

Hemolin Co. v. (C. C.) 483 

Hatfleld v. King (C. C.) 791 

Havana City R. Co. v. Ceballos (C. C.) 381 

H. B. Chaffee Mfg. Co. v. Selchow (C. C.) 543 
Hemolin Co. v. Harway Dyewood & Ex- 
tract Mfg. Co. (C. C.) 483 

Heywood Bros. & Wakefield Co., S. A. 

Cook & Co. v. (C. C.) 755 

Hilands, Van Tine v. (C. C.) 124 

Hill, Wilkin v. (C. C.) 762 

Hoeninghaus & Curtis v. United States 

(C. C.) 570 

Holst v. Savannah Electric Co. (C. C.) 931 

Holliday v. Consolidated Dental Mfg. Co. 

(C. C.) 384 

Horstmann Co., Oehrle v. (C. C.) 487 

Howard Eleetrical Novelty Co., American 

Electrical Novelty & Mfg. Co. v. (C. C.).. 495 
Howell Son & Co., United States v. (C. C. 

A.) 833 

Huntington Piano Co., Brown v. (C. C.) . . . 273 

Idéal Stopper Co. v. Crown Cork & Seal 

Co. (C. C. A.) 244 

Inman v. New York Interurban Water Co. 

(C. C.) 997 

Inman, Poulsen & Co., Ellis v. (C. C. A.). . 182 
International Wireless Tel. Co. v. Fessen- 

den (C. C.) 491 

International Wireless Tel. Co. v. Fessen- 

den (C. C.) 493 

Jabine v. Sparks (C. C. A.) 440 

Jackson v. Delaware River Amusement Co. 

(C. C.) 134 

James, Ex parte (C. C. A.) 401 

James, In re (C. C. A.) 401 

James v. Gray (C. C. A.) 401 

Jamesou v. Lewis (C. C. A.) 728 

Janney v. Pan-Coast Ventilator & Mfg. Co. 

(C. C.) 143 

J B. King Transp. Co., Britain S. S. Co. 

v. (C. C. A.) 62 

John Church Co. v. Zimmermann (C. C.) . • 652 



Page 
John I. Brady, The, two cases (C. C. A.) . . . 235 
J. R. Simon & Co. v. United States (C. C.) 649 

Kabn v. Starrells (C. C.) 464 

Kane, In re (D. C.) 380 

Kane v. Luckman (C. C.) 609 

Keeler, Curtain Supply Co. v. (C. C.) 871 

Keen v. Mutual Life Ins. Co. (C. C.) 550 

Kelley, Diamond Drill & Machine Co. r. 

(C. C.) 8fl 

Keystone Lantern Co., Spear v. (C. C.).... 879 

King, Hatfield v. (C. C.) 791 

King Gruffydd, The (C. C. A.) 189 

King Transp. Co., Britain S. S. Co. v. (O. 

C. A.) 62 

Kirchberger, American Acétylène Burner 

Co. v. (C. C.) 9 

Kirk v. United States (C. C.) 331 

Klump, Brunswick-Balke-Collender Co. v. 

(C. C.) 93 

Klumpp, Brunswick-Balke-Collender Co. v. 

(C. C. A.) 255 

Kuntz v. Young (C. C. A.) 719 

Lackawanna Iron & Steel Co. v. Davis- 

Colby Ore Rôaster Co. (C. C. A.) 68 

Lake Drummond Canal & Water Co. v. 

West End Trust & Safe Deposit Co. (C. 

C.) 147 

Landers, Frary & Clark, Enterprise Mfg. 

Co. v. (C. C. A.) 240 

Langfeld, Albright v. (C. C.) 473 

Last Chance Min. Co. v. Bunker Hill & 

S. Mining & Concentrating Co. (C. C. A.) 579 
L. B. Weisenberg & Co., In re (D. C.) . . . 517 
Leeds & Catlin Co., American Graphophone 

Co. v. (C. C.) 281 

Leeming, Fries v. (C. C.) 765 

Leggett & Co. v. United States (C. C.) 817 

Lennox, The M. A. (D. C.) 1002 

Levin, In re (D. C.) 388 

Lewis, Jameson v. (C. C. A.) 728 

Lillian, The (D. C.) 375 

Lincoln Ironworks v. W. H. McWhirter Co. 

(C. C.) 860 

Lockard v. Asher Lumber Co. (C. C. A.).. 689 
Louisville & N. R. Co. v. Coulter (C. C). . . 282 

Luckman, Kane v. (C. C.) 609, 

Lueders & Co. v. United States (C. C.) . . . . 655 

McAlarney v. Suprême Council A. L. H. 

(C. C.) 538 

McArthur v. 836,693 Feet of Lumber (D. C.) 389 
McArthur Bros. Co. v. 622,714 Feet of 

Lumber (D. C.) 389 

McBride v. Farrington (C. C.) 797 

McCaffrey, Sackett v. (C. C. A.) 219 

Mclntire. In re (C. C. A.) 422 

Mclntyre v. Southern R. Co. (C. C.) 985 

McWhirter Co., Lincoln Ironworks v. (C. 

C.) 860 

Majestic, The (I). C.) 395 

M. A. Lennox, The CD. C.) 1002 

Mallory v. Maryland Glass Co. (C. C.) 111 

Marra v. San Jacinto & P. V. Irr. Dist, 

two cases (C. C.) 780 

Maryland Glass Co., Mallory v. (C. C.)... 111 

Mason, The W. G. (D. C.) 632 

Maxfield v. Graveson (C. C. A.) 841 



131 FEDERAL REPORTEE. 



Page 

Mayer, ïke Charles F. (C. C. A.) 433 

Mayhew, Brodrîck Copygrapb Co. of New 

Jersey v. (C. C). ." 92 

Mellor & Rittenhouse Co., Bethel v. (D. C.) 129 

Merrow.'Iri re (D. C). ., 993 

Mertens, In re (D. C.) , 507 

Mertens, In re (D. C.) 972 

Meyer & Lange v. United States (C. C.), . . . 817 
M. J. Breitenbach Co. v. Spangenberg (C. 

C.) , 160 

Montgomery Electric Light & Power Co., 

Westinghouse' Electric & Mfg. Co. v. (C. 

C.) 86 

Moody, In re (D. C.) 525 

Morrill . v. Hardware Jobbers' Purchasing 

Co. (C. C.) 882 

Mouiton v. Coburn (C. C- A.) 201 

Mcwer-Hobart Co. v. R. G. Dun & Co. 

(0, C.) 812 

SÎKtaal Life Ins. Co., Keen v. (C. C). ..... 559 

Naretti y. Sculïy (D. C.) 399 

Neresheimer v. United States (C. C.) 977 

Newell, Kegina Music Box Co. v. (C. C.) . . . 606 
New Jersev Wire Cloth Co. v. Buffalo Ex- 

panded Métal Co. (C. C.) .". 205 

Newport News & O. P. Ry. & Electric Co., 

Uampton Roads Ry. & Electric Co. v. 

(C. C.) ..' 534 

New York Air Brake Co., Westinghouse v. 

!C. C.) 607 

New York Cotton Excb-, ES parte (D. C). . 647 
New York Interurban Water Co„ Inman v. 

(C. C.) 997 

N'ihety-Six Tp., Folsom v. (C. C.) 496 

Nishimiya v. United States (C. C.) 650 

Northern Pac. R. Co., Garlich v. (C. C. A.) 837 
Northwestern Commercial Co. v. Bartela 1 

(C. C. A.) 25 

Nowacke, Becbtold v. (C. C.) 275 

O'Connell v. Pihnàcle Gold. Mines Co. (C. 

C.) 106 

O'Donnell, In re (D. C.) 150 

Oehrle v, William H. Horstmànn Co. (C. C.) 487 

155,453 Feet of Luraber, Ronan v. (D. C.) 345 

Our Friend, The (D. C.) 395 

Pan-Coast Ventilator & Mfg. Co., Janney 

v. (G. C.) 143 

Parkersbiirg Branch R. Co., Coster v. (C. 

C.) 115 

Patillo v. Allen-West Commission Co. (C. 

C. A.) 680 

Pearson & Emmott, United States v. (C. C.) 571 
Peterson v. Roessler & Hasslacher Chem- 
ical Co. (C: C.) , 156 

Phelps, The Erskine M. (C. C. A.) 1 

Philadelphià Pneumatic Tool Co., Timolat 

v. (C. C.)... 257 

Phœnix Bridge Co. v. Castleberry (C. C. A.) 175 
Pinnacle Gold Mines Co., O'Connell v. (C. 

C.) 106 

Portner, Blue Mountain Iron & Steel Co. 

v. (C. C. A.). 57 

Power, The William (D. C.) 136 

Prince & Walter, In rè (D. C.j . . ■ 546 

Quinlan, Daly v. (D. C.) 394 



Pago 

Radford, United States v. (D. C.) 378 

Ramsey, Richmond Locomotive Works v. 

(C. C. A.) 197 

R. C. Veit, The (D. C.) 400 

Regina Music Box Oo. v. Newell (O. G.) . . . 606 

gestein & Co., Daniel v. (C. C.) 469 
. F. Downing & Co., United States v. (C. 

O 653 

R. G. Dun & Co., Mower-Hobart Co. v. (C. 

•■ C.) 812 

Richmond Locomotive Works v. Ramsey (C. 

C. A.ï 197 

Rickmers, The Robert (D. C.) 638 

Riggs & Co. v. United States (C. C.) 568 

Robert Rickmers, The (D. C.) 638 

Roberts v. Shelby Steel Tube Co. (C. C. A.) 729 
Roddy, Chicago Great Western R. Co. v. 

(C. C. A.) 712 

Roessler & Hasslacher Chemical Co., Peter- 
son v. (C. C.) 156 

Roessler & Hasslacher Chemical Co., Unit- 
ed States v. (C. C.) 576 

Rogers, Habeler v. (C. C. A.) 43 

Roosevelt, Brinckerhofï v. (C. C.) 955 

Ronan v. 155,453 Feet of Lumber (D. C). . 345 
Rupp & Wittgenfeld Co. v. Elliott (C. C. 

A.) ........ ..r 730 

Ryttenberg v. Schefer (D. G) 313 

Sackett v. McCafErey (C. C. A.) 219 

S. A. Cook & Co. v. Heywood Bros. & 

Wâkefield Co. (C. C.) 755 

Sacrûmento, The (D. C.) 373 

Salom, American Alkali Co. v. (C. C. A.) . . 46 

Sanborn, In re (D. C.) 397 

Sanitary Fireproofing & Contracting Co. v. 

Sprickerhoff (C. C.) 868 

San Jacinto & P. V. Irr. Dist., Marra v., 

two cases (C. C.) 780 

Santiago, The (D. C.) 383 

Savannah Electric Co., Holst v. (C. C.)... 931 

Sawyer-Boss Mfg. Co., Force v. (C. C.)... 884 

Schefer, Ryttenberg v. (D. O.) 313 

Schehèctady R. Co., Thompson v. (C. C. A.) 577 

Schefber, In re (D. C.) 121 

Schneider, Boyd v. (C. C. A.) 223 

Scully, Naretti v. (D. C.) 399 

Selchow, H. B. Chaffee Mfg. Co. v. (C. C.) 543 
Seven Barrels of Whisky, United States v. 

(D. C.) 806 

Shàw Co., Blumberg v. (C. C.) 608 

Shelby Steel Tube Co., Roberts v. (C. C. 

A.) 729 

Shelton v. American Surety Co. of New 

York (C. C. A/> 210 

Simmons Mfg. Co. v. Southern Spring Bed 

Co. (C. C.) 278 

Simon & Co. v. United States (C. C.) 649 

Simpson,' Southern R. Co. v. (C. C. A.) 705 

Sioux Falls, Farmers' Loan & Trust Co. v. 

(C. C.) 890 

622,714 Feet of Lumber, McArthur Bros. 

. Co. v. (D. C.) 389 

Snellenburg, Bobbs-Merrill Co. v. (C. C.).. 530 

Southern R. Co. v. Simpson (C. C. A.) 705 

Southern R. Co., Atlanta, K. & N. R. Co. v. 

(C. C. A.) 057 

Southern R. Co., Mclntyre v. (C. C.) 985 

Southern Spring Bed Co., Simmons Mfg. 

Co. v. (C. C.) 278 



CASES REPORTED. 



Si 



Page 
Spangenberg, M. J. Breitenbach Co. t v. . 

(C. C) 160 

Sparks, Guthrie v. (C. C. A.) 443 

Sparks, Jabine v. (C. C. A.) , , . . ... . 440 

Spear v. Keystone Lant.Tn Co. (C. C). ... 879 
Sprickerhoff, Sanitary Fireproofhig & Con- 

tracting Co. v. (C. C.) 868 

Sprigg v. Comraonwealth Title Tns. & 

Trust Co. (C, C. A.) 5 

Stalmann, Thompson v. (C. C.) 809 

Standard Sanitary Mfg. Co. y. Arrott ; 

(C. C.) : 457 j 

Standard Spoke & Nipple Co., Bean-Cham- ! 

berlain Mfg. Co. v. (C. C. A.) 215 : 

Star Brass Works v. General Electric Co. 

(C. C. A.) 78 ; 

Starrells, Kahn v. (C. C.) 464 

State Nat. Bank, First Nat. Bank v. (C. 

C. A.) 422 ; 

State Nat. Bank, First Nat. Bank v. (C. C. 

A.) 430 

Stein & Langlos Electric Mfg. Co., Amer- 
ican Electrical Novelty & Mfg. Co. v. i 

(C. C.) 495 ; 

Stockwell v. Boston & M. R. Co. (C. Cl.. 152 
Stockwell v. Boston & M. R. Co. (C. C). . 153 i 
Suprême Council A. L. H., McAlarney v. (C. 

C.) 538 

Sutter Bros., In re (D. C.) 654 

Swan, United States v. (D. C.) 140 

Sweetser, In re (D. C.) 507 

Taylor v. Ziegçnhagen (C. C. A.) 232 

Tennessee Oil, Gas & Minerai Co. v. Brown 

(C. C. A.) 090 

Thompson v. Sclienectady R. Co. (C. C. A.) 577 

Thompson v. Stalmann (C. C.) 809 

Tiffany v. United States (C. C.) 398 

Tilghman v. Eidman (C. C.) 651 

Timolat v. Philadelphia Pneumatie Tool Co. 

(C. C.) 257 

Titania, The (C. C. A.) 229 

Tombstone Mill & Min. Co., Empire Mill. & 

Min. Co. v. (C. C.) 339 

Traite! Bros. v. United States (C. C.) 994 

Tucker, In re fD. C.) 647 

Tweed. In re (D. C). 355 

Ulmann & Co. v. United States (C. C.) 649 

United States v. American Itep. Co. (C. C.) 650 
United States v. American Sugar Reiming 

Co. (C. C. A.) 833 

United States v. Astoria & C. R. R. Co. 

(C. C.) 1000 

United States v. Bartram Bros. (C. C. A.). . 833 
United States v. Benjamin H. Howell Son 

& Co. (C. C. A.) 833 

United States v. Breese (D. C.) 915 

United States v. Burton (D. C.) 552 

United States v. Détroit Timber & Lumber 

Co. (C. C. A.) 668 

United States v. Fleitmann & Co. (C. C.) . . 390 

United States v. Geddes (C. C. A.) 452 

United States v. Godillot & Co. fC. C.) . . . 653 

United States v. Grunberg (C. C.) 137 

United States v. Harts (D. C.) 886 

United States v. Pearson & Emmott (C. C.) 571 

United States v. Radford (D. C.) 378 

United States v. R. F. Downing & Co. 

(C C.) 653 



Fage 

United States v. Roessler & Hassîacher 

Chemical Co. (C, O.) 576 

United States v. Seven Barrels of Whisky 

(D. C.) 806 

United States v. Swan (D. 0.) 140 

United States v. York (C. C.) 323 

United States, B. Ulmann & Co. v. (C. C.) 649 

United States, Dickson v. (C. C.) 573 

United States, Dodge v. (C. C. A.) 849 

United States, F. H. Leggett & Co. v. (CO.) 817 
United States, Gartner & Friedeaheit v. 

(C C.) 574 

United States, George Lueders & Co. v. 

(C. C.) 655 

United States, George Riggs & Co. v. 

(C C.) 568 

United States, Hahn v., two cases (C. C). .1000 
United States, Hall & Bishop v . (C. C.)... 648 
United States, Hoeninghaus & Curtis v. 

(C. C.) 570 

United States, .T. R. Simoi; k Co. v. (C. C.) 649 

United States, Kirk v. (C C.) 331 

United States, Meyer & Lange v. (0. C.) . . . 817 

United States, Neresheimer v. (G. C.) 977 

United States, Nishimiya v. (C. C.) 650 

United States, Tiffany y. (C. 03 398 

United States, Traite] Bros. v. (C. 0.) 994 

Valentine, The (D. C.) 352 

Van Tine v. Hilands (C. C.) 124 

Vedamore, The (D. C.) 154 

Veit, The R. C. (D. C.) 400 

Victor Talking Maeh. Co. v. American 

Graphophono Co. (C. C. A.) 67 

Viquosney v. Allen (C. C. A.) 21 

Ward v. Ward, two cases (C. Cl 946 

Weisenberg & Co., In re (D. C.) 517 

Weisgerber v. Clownev (C. C.) 477 

Welsh. George T. Bisel Co. v. (C. C.) 564 

West End Trust & Safe Deposit Co., Lake 

Drummond Canal & Water Co. v. (C. C.) 147 
Westinghouse v. New York Air Brake Co. 

(C. C.) 607 

Westinghouse Electric & Mfg. Co. v. Mont- 

gomery Electric Light & Power Co. (C. C.) 86 
Western Tel. Mfg. Co. v. American Electric 

Tel. Co. (C. C. A.) 75 

Weston Electrical Instrument Co. v. Em- 
pire Electrical Instrument Co. (C. G.).. 82 
Weston Electrical Instrument Co. v. Em- 
pire Electrical Instrument Co. (C. C.) . . . 90 
Weston Electrical Instrument Co. v. Em- 
pire Electrical Instrument Co. (C. C). .. 494 
Weston Electrical Instrument Co. v. Whit- 

ney Electrical Instrument Co. (C. C.) 280 

Westport, The (D. C.) 815 

W. G. Mason, The (D. C) 632 

White, The Allison <I>. Cl 991 

White River Valley Electric R. Co., Bibber- 

White Co. v. (C. C.) 995 

Whitney Electrical Instrument Co., Weston 

Electrical Instrument Co. v. (C. C.) 280 

W. H. McWhirter Co., Lincoln Ironworks 

v. (C. C.) 860 

W. I. Babcock, The (D. 0.) 632 

Wickham v. Barlow (I). CI 819 

Wildcroft, The. two cases (C. C. A.) 235 

Wilde's Sons, In re (D. C.) 142 

Wiley, Chadwick v. (D. C.) 1003 



ni 



181 FEDERAL REPORTER. 



Page 

Wilka, In re (D. C.) 1004 

Wilkin v. Hill (O. C.) 762 

Willef ord, Bailey r. (C. C. A.) 242 

William H. Horstmann Co., Oehrle v. (C. 

O.) 487 

William Power, The (D. C.).... 136 

Williams, Clifford v. (O. C.) 100 

York, United States v. (O. C.) 323 



Page 
York City School Dist. v. iEtna Indemnity 

Co. (C. C.) 131 

York County Sav. Bank v. Abbot (C. C.)... 980 
Yost Electric Mfg. Co., General Electric Co. 

V. (C. C.) 874 

Young, Kuntz v. (C. C. A.) 719 



Zeigler v. Hallahan (C. C. A.) 

Ziegenhagen, Taylor v. (C. C. A.). 
Zimmermann, John Church Co. v. 



(C. 



205 

232 

C.).. 652 



CASES 

ARGUED AND DETERMINED 



IN THB 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



THE BRSKINE M. PHELPS. 

(Circuit Court of Appeals, Ninth Circuit. May 31, 1904.) 

No. 1,014. 

I. Seamen— INJUBT IN Sebvice— Duty or Ship to Make Neaeest Pobt. 

The master of a sailing ship on a voyage to Honolulu was not eharge- 
able with a neglect of duty which renders the ship liable in damages 
because he did not return from the vicinity of Cape Horn to Port Stan- 
ley, Falkland Islands, which was the nearest port, and 540 miles dis- 
tant, with a seaman who received an injury in which both bones of his 
leg below the knee were broken, where the mate, who had some sur- 
gical skill and expérience, took charge of the injured man, and set the 
bones, which united flrmly, but, by reason of the fracture being oblique, 
overlapped, producing a shortening of the leg, and where, while the ship 
could probably hâve made the islands in two or three days, the season 
was midWinter, when the days were short and cold and storms pre- 
vailed, and it was further shown without contradiction that the entrance 
of the harbor at Port Stanley by a ship of her size was very dangerous, 
and likely to take several days at that season, and that vessels went 
there only as a last resort, and in cases of dire necesslty. 

Appeal from the District Court of the United States for the District 
of Hawaii. 

R. W. Breckons and Holmes & Stanley (Milton Andros, of counsel), 
for appellants. 
T. McCants Stewart and J. J. Dunne, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. The appellee was an able-bodied seaman 
on the Erskine M. Phelps, a full-rigged four-masted ship of 2,715 
registered tons, which sailed on May 1, 1903, from the port of Norfolk, 
Va., bound for the port of Honolulu, Hawaiian Islands. On July 15, 
1903, while in latitude 58° 29' south, longitude 65° 30' west, a'iittle 
to the southward and westward of Cape Horn, the ship encountered 

131 F.— 1; 



2 131 FEDERAL REPORTER. 

very heavy gales, and was laborîng heavily. About 6 o'clock in the 
evening, when the ship had just come about, and while the men were 
hauling at the forebraces, a large wave came over the port bow and 
completely buried the fore part of the ship. The appellee, who was 
hauling at the forebraces, was struck by the wave and thrown against 
the rail, and thereby sustained a fracture of both bones of the right leg 
at a point nearly midway between the ankle and the knee. The captain, 
knowing that the first mate had some médical skill, directed him to set 
the broken leg. The first mate accordingly did so. He testified, and it 
is not disputed, that he had served from 1894 to 1897 in thè United 
States navy, and had received instruction in "first aid to the wounded," 
and had served 270 days in the Boer War, in which he said he had 
had plenty of expérience, for the small commandoes had no surgeons, 
and the men had to help one another. The first mate, after setting 
the fractured bones, placed the appellee's leg in splints, bandaged it, 
and suspended it in a swing. The appellee was confined to his bunk 
until August 23, 1903, when he was carried out on the deck. Four 
days Iater, while walking on the deck with the support of a crutch and 
a cane, he slipped and fell, and his leg was again injured, probably 
broken. It was again bandaged and placed in a sling, and the appellee 
was confined to his bunk until about four days before September 15, 
1903, the date of the arrivai of the ship at Honolulu. On September 
17, 1903, at his request, the appellee was taken to a hospital at Honolulu. 
It was there ascertained that the bones of the leg, which had been ob- 
liquely fractured, had firmly united, but that they overlapped, pro- 
ducing a shortening of the leg. The trial court found that the ap- 
pellee was permanently injured and incapacitated from performing 
hard labor, but that there was no proof of the failure of the ship in its 
duty to him, except in the neglect to provide proper care and médical 
attention, which should hâve been done by putting ihto some convenient 
port for surgical treatment, and that the failure of the master so to de- 
viate from his course constituted négligence for which the ship was lia- 
ble in the sum of $1,800. 

The accident occurred in the middle of the winter season. Eight 
others of the crew were injured at the same time, leaving nine men on 
duty. Of thèse nine men, the captain testified — and it is not denied — 
that two or three were useless on account of saltwater boils and ulcers. 
The same sea that caused the accident washed overboard the fore and 
main braces. Some of the braces were eut in twain by the iron shutters 
of the ports ; some of them had to be spliced, and others replaced. Un- 
der thèse circumstances the captain was confronted with the question 
whether his duty to the injured seaman required him to take the ap- 
pellee back to Port Stanley, in the Falkland Islands, for surgical treat- 
ment. The lower court held that it was his duty to hâve put into the 
nearest port to obtain such aid, "if it was reasonably possible for him to 
do so," and that he should hâve sailed for Port Stanley. At the time 
of the accident, as shown by computations made from the log of the 
first officer, the ship was 484 miles in a direct line from that port, and 
540 miles as the ship would sail. The wind was favorable for sail- 
ing in that direction. The ship, with ail sails set, and under favorable 
conditions, could make 288 miles per day. The captain, in giving his 



THE EBSKINE M. PHELP3. 8 

reasons for not putting back to that port, said that he consîdered ît 
sheer madness to attempt to enter the harbor of Port Stanley with the 
ship and crew in the condition in which they were. He testified that he 
was a master mariner of expérience, and had sailed 35 times around 
the Horn. He admitted that he could very easily hâve gone back to 
the région of the Falkland Islands, but he testified that it was a stormy 
région, subject to continuai sleet, hail, and snowstorms at that time of 
the year ; that there was very little daylight, dark coming on at 4 o'clock 
in the afternoon and lasting until 8 o'clock in the morning, so that it was 
next to impossible to get a reliable observation f rom the sun ; that if he 
had attempted Port Stanley with his ship and crew crippled as they 
were, he would hâve been in serious danger of running ashore and losing 
his ship; that the entrance to the harbor is less than one-half a mile 
wide ; that there is no tug there ; that there would hâve been great diffi- 
culty in working so long a ship into the entrance, since, even with a 
favorable wind, there is scarcely sufncient room to clear the entrance, 
and that with so long a ship half a mile is very scant room for sailing; 
that after entering the outer harbor it is dangerous to remain there, and 
it is necessary to proceed on into the inner harbor, for the reason that 
the water is from 36 to 38 fathoms deep, so as to make the anchorage 
insecure, and that in the outer harbor there was the further and probable 
danger of easterly gales; that the entrance to the inner harbor is but 
250 yards in width. His évidence as to the hazardous nature of the 
entrance to Port Stanley was corroborated by rive other witnesses, 
master. mariners of expérience, one of whom testified that in 1889 he 
had sailed into Port Stanley for repairs, and that he was 24 days outside 
the harbor before he could get in, and that in the outer harbor he paid 
out both anchors to the last fathom, but that the ship dragged her an- 
chors, and went within 20 yards of the rocks, and that he remained in 
the outer harbor from 14 to 16 days. The testimony of ail thèse wit- 
nesses was that no one would corne to Port Stanley except as a last re- 
sort, or in a case of dire necessity. There was no évidence even tend- 
ing to contradict this testimony, except an extract from the Encyclo- 
pedia Britannica, which, after referring to the establishment of stores 
and workshops at Port Stanley, said: 

"And now ships can be repaired and provided In every way much better 
and more cheaply there than at any of the South American ports; a mat- 
ter of much Importance, seeing that a greater amount of injury is done 
annually to shipping passing near Cape Horn by severe weather than in any 
other locality in the world. The average nuniber of ships entering Stanley 
Harbor in a year is about fifty, with an average tonnage of 20,000 tons." 

Even if this extract be given the force of évidence, it goes no further 
than to show that a considérable number of ships do at some season 
of the year put into Port Stanley for repairs. But that is a statement 
not incompatible with the testimony of the witnesses that the entrance 
is extremely hazardous for a large ship, and that the port is only to be 
availed of in case of dire necessity. 

In the case of The Iroquois, 118 Fed. 1003, 55 C. C. A. 497— a case 
in which a seaman was injured while at sea at a distance of 480 miles 
from Pcrt Stanley — we held that the master should hâve either taken 
him into that port or to Valparaiso for treatment. But in that case the 
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in jury <was more severe than in the présent case. The seaman sus- 
tairiéd a fracture of two ribs as. well as of both bones of his leg below 
thé knee. There wàs no one on board who possessed any surgical 
knowlëdge or expérience, and the bones of the leg never united. In 
that casé, moreover, there was no évidence before the court of any diffi- 
culty in entering Port Stanley, and the accident occurred in the sum- 
mer, instead of the winter, of that région. The Suprême Court, on 
appeal, with some hésitation affirmed our judgment, but only on the 
ground that the captain might hâve been négligent in not putting into 
Valparaiso. Said Mr. Justice Brown, speaking for the court: 

"Each case must dépend upon its own cireumstances, having référence to 
the seriousness of the injury, the care that can be given the sailor on ship- 
board, the proximity of an intermediate port, the conséquences of delny to 
the interests of the shipowner, the direction of the wind, and the probabil- 
ity of its continuing in the same direction, and the fact whether a surgeon 
is likely to be found with compétent skill to take charge of the case. With 
référence to putting into port, ail that can be demanded of the rnaster is 
the exercise of reasonable Judgment and the ordinary acquaintance of a 
seaman with the geography and resources of the country. He is not ab- 
solutely bound to put into sueh port if the cargo be such as would be seri- 
ously injured by the delay. Bven the claims of humanity must be weighed 
in a balance with the loss that would probably occur to the owners of the 
ship and cargo. A seafaring life is a dangerous one. Accidents of this 
kind are peculiarly liable to occur, and the gênerai principle of law that 
a person entering a dangerous employment is regarded as assuming the 
ordinary risks of such employment is peculiarly applicable to the case of 
seamen." 

The court, in conclusion, said: 

"As the décision of the District Court was unanlmously affirmed by the 
Circuit Court of Appeals, we do not think there is any such prépondérance 
of évidence as would justify us in disturbing their conclusions." 

In view of that expression of the opinion of the Suprême Court 
and the cireumstances of the présent case, we do not think that the 
captain of the Erskine M. Phelps was négligent in not putting back to 
Port Stanley. But the trial court found, further, that the captain was 
négligent at a later date in not deviating from his course on August 
6th, and putting into Valparaiso, which he could hâve reached by sail- 
ing nine days from that date. The captain testified that his reason for 
not going to Valparaiso was that at that time the weather was fine, 
and he had reason to believe that the bones of the appellee's leg had 
united, ând that he was doing well. Three surgeons testified in the 
case — one for the appellee and two for the appellants. There is no 
substantial variance in their testimony. Their opinion was that, so 
far as the ultimate recovery of the appellee was concerned, nothing 
could hâve been done surgically after August 6th, and that from that 
time the conditions were as favorable on the ship as they would hâve 
been on land; that the motion of the ship would hâve no effect on the 
setting of the leg and its recovery if the leg were set and placed in a 
position where it could swing; that the best time to set it was as soon 
as possible after the fracture ; and that, unless land could hâve been 
reached within two or three days from the time of the fracture, the ap- 
pellee was practically as well off on board the ship as in a hospital. 
One of thé surgeons testified that he found the appellee's right leg one 
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and one-quarter inches shorter than the other, but that he made no 
measurement. The other two measured it, and found it half an inch 
shorter than the other. But they ail agreed that nature compensâtes, and 
in a measure corrects, such a shortening, and that an opération could 
be performed by breaking and resetting the bones, but that this could 
hâve been done as well on the arrivai of the vessel in Honolulu as at 
Valparaiso or at Valdevia, three weeks after the accident. There was 
some différence of opinion as to the question of the permanence of 
the injury to the appellee by reason of the fracture of his leg if not 
further operated upon. Dr. Herbert testified that the appellee would 
ultimately hâve perfect use of his leg. Dr. Day thought that he would 
be able to follow his occupation, but that he would hâve to favor him- 
self a little; that he would not be as nimble as he had been. Dr. 
Cooper considered the mending of the leg "a good job," and thought 
that the appellee would hâve a good leg — a leg that would enable him 
to earn a livelihood in any walk of life. When, on August 23d, the 
appellee was injured the second time by falling on the deck, the ship 
was as near to her port of destination as to any other. So far as the 
évidence goes, the shortening of the appellee's leg may hâve been 
caused by a second fracture sustained at that time. If that be true, 
the ship could not, in any view of the case, hâve been responsible 
for that injury. Considering the whole of the évidence as it is pre- 
sented hère, we think that the captain was not négligent at any point 
in the history of the case, and that the ship is not liable, thereiore, in 
damages. 

The decree is reversed, and the cause is remanded to the District 
Court, with instructions to dismiss the libel. 
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(Circuit Court of Appeals, Third Circuit. June 24, 1904.) 

No. 4. 

Deceit— False Représentations— Constbtjctive Fbatjd. 

A mortgage to défendant, as trustée, securing bonds executed by a timber 
company, provided that the bonds should not be valid until certifled by 
the défendant, and that before issuing any of the bonds there should be 
deposited with défendant, by the mortgagor, a sum of money sufficient to 
pay off the flrst four coupons (two years' interest) on the bonds. The 
mortgagor, after défendant had accepted the trust, pledged 100 of the 
bonds to plaintiff, and gave plaintiff an order on défendant therefor, where- 
upon défendant delivered to plaintiff a letter reciting receipt of the order : 
that the bonds were part of an issue described on the mortgagor's prop- 
erty, the title to which, etc., had been examined and approved by défend- 
ant; and that the papers were then in its possession, and stating, "We 
will hold the one hundred bonds subject to your order." Held, that dé- 
fendante promise to hold such "bonds" constituted a représentation that 
défendant had certifled the bonds, and received the money in compliance 
with the conditions précèdent to their validity, the falsity of which repré- 
sentation was sufficient to entitle plaintiff to recover damages suffered by 
Its having acted on the faith thereof, in an action against défendant for 
deceit. 
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In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 119 Fed. 434. 

Thomas Leaming, for plaintiff in error. 
J. Hazleton Mirkel, for défendant in error. 

Before ÀCHESON and GRAY, Circuit Judges, and KIRKPAT- 
RICK, District Judge. 

GRAY, Circuit Judge. The record brought up by the writ of error 
in this case discloses testimony tending to prove the following facts: 

In the spring of 1893, the firm of Rice Bros., of Providence, R. I., 
had dealings with the Standard Coal & Timber Company, a corpora- 
tion then recently organized and doing business under the laws of the 
state of West Virginia, which resulted in a contract arrangement be- 
tween them, by which Rice Bros, purchased a large quantity of tim- 
ber, upwards of ten millions of feet, to be delivered, with freight and 
other charges paid, at Boston, Mass., at a price agreed upon. In pur- 
suance of said contract, Rice Bros, were to advance to the timber Com- 
pany $15,000 to enable the company to proceed with the delivery of 
the timber. As security for the performance on their part of the con- 
tract, the timber company agreed to deliver to Rice Bros. 100 of their 
first mortgage coupon bonds, for $1,000 each. By an indenture dated 
the 2d of May, 1892, the said Standard Coal & Timber Company had 
executed a mortgage to the défendant, the Commonwealth Title, Insur- 
ance & Trust Company, which, after stating that certain bonds were 
to be executed and issued by said company for the aggregate amount 
of $1,000,000, and to be secured by said mortgage, conveyed to the said 
défendant as mortgagee, in trust, ail its property, corporate rights, 
privilèges and franchises in connection with the land and premises 
therein more particularly described, and comprising a tract of land in 
the state of West Virginia, of 204,000 acres. By a covenant contained 
in said mortgage, it was stipulated that the bonds issued to the said 
défendant company, in trust, should not be valid until certified by the 
said trust company, and further, that "before issuing any of the bonds 
herein described, there shall be deposited by the party of the first part, 
with the said trustée, a sum of money sufficient to pay off the first four 
coupons (two years' interest) on said bonds." The Commonwealth 
Title, Insurance & Trust Company, the défendant, was incorporated 
for the purpose, among other things, of accepting and executing trusts 
of this character, and was entitled to receive compensation therefor. 
The trust was duly accepted by the said company, as appears by the 
following acceptance upon said mortgage, and duly recorded therewith : 

"The Commonwealth Title, Insurance and Trust Co. accepts the Trust men- 
tioned in the foregoing instrument on the ternis, conditions and limitations 
therein prescribed. 

By Henry M. Dechert, 

Witness : Président 

A. A. Stull, 
[Seal of Incorporation] Secretary." 

Prior to April 29, 1893, the whole number of bonds executed, so far 
as the timber company was concerned, were in the hands of the défend- 
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ant company, as trustée, and some had been issued prior to that date 
by the said trust company, certified by it as required by the stipulation 
in the mortgage above referred to, and for the four coupons (two years' 
interest) on which there had been deposited with the said trustée, a sum 
sufficient to pay the same. On the date last mentioned, and pursuant 
to the dealings between Rice Bros, and the défendant, the following 
order was issued in favor of the Rice Bros, to the défendant : 

"Philadelphie April 29th, 1893. 
A. A. Stull, Esq., Secy. Commonwealth Title Insurance & Trust Company, 
Philadelphie Pa. 
Dear Sir: — You will please hold in trust or deliver to the order of Rice 
Brothers, lumber dealers of Providence, K. I., one hundred (100) flrst mortgage 
one thousand dollar ($1,000) bonds Of the Standard Coal and Timber Com- 
pany, in accordance with the terms of mortgage or trust deed held by you to 
secure said bonds. 

Respectfully yours, Standard Coal and Timber Company. 

By C. C. Cokefair, Secy." 

Rice Bros, then deposited with their counsel, Carroll Sprigg, the 
contract they had with the timber company, and six promissory notes, 
aggregating in amount $15,000, which represented the advance they 
were to make to the timber company, to be held in escrow by him until 
the défendant, the Commonwealth Title, Insurance & Trust Company, 
should acknowledge the receipt of the above order, and deliver the 
bonds, or hold them for the benefit of Rice Bros., his clients. He ac- 
cordingly drafted a letter, which was taken to Philadelphia by the tim- 
ber company's assistant secretary, and a letter copied therefrom was 
signed by the défendant and brought back to New York, whereupon 
Mr. Sprigg delivered the contract and notes to the timber company. 
Thèse notes were afterwards paid in full, at maturity. The letter re- 
ferred to, and which is the foundation of the suit in the court below, 
is as follows : 

"Philadelphia, April 29th, 1893. 
Messrs. Rice Brothers, Providence, R. I. 

Gentlemen: — We are in receipt of an order from the Standard Coal and 
Timber Co., of West Virginia, instrueting us to hold in trust for you one hun- 
dred, flrst mortgage, $1,000 bonds of said Company; the same being part of 
an issue of 1,000 bonds, $1,000,000, ail of which are equally secured by a flrst 
mortgage or deed of trust dated May 2nd, 1892, made to the Commonwealth 
Title, Insurance and Trust Company of Philadelphia as Trustée by the said 
Standard Coal & Timber Company of West Virginia, covering 204,000 acres 
of minerai and timber lands located in McDowell County, in said State of 
West Virginia. 

The Company is incorporated under the laws of the state of West Virginia, 
and the bonds are secured by the flrst mortgage or deed of trust now held by 
us as Trustée. Said mortgage or deed of trust together with certified abstract 
of title, opinions as to value of property covered by said mortgage or deed 
of trust, maps, surveys, and other papers relating to the same hâve been care- 
fully examined and approved by us and are now in our possession. 

We will hold the one hundred (100) bonds subject to your order. 

Respectfully yours, A. A. Stull, Treasurer." 

It was testified that, at the date of this letter, a decree of the court 
of last resort in West Virginia had been entered, declaring the title of 
the 204,000 acres of land mortgaged, absolutely void. It was also in 
testimony that the Rice Bros, lost their advances of $15,000 and also 
about $40,000 on the timber contract. OnNovember 6, 1893, Rice 
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Brds. demarided delivery of the bonds, pursuant to défendante tmder- 
takihg, in the following letter: 

"Providence, R. I., November 6th, 1893. 
To the Commonwealth Title, Insurance & Trust Company, 813 Chestnut street, 
Philadelphia, Pa. 
Gentlemen : — Please send us by express the one hundred first mortgage one 
thousand dollar bonds of the Standard Coal & Timber Company, held subject 
to our order, pursuant to the terms of your letter to us, dated April 29th, 1893. 
We will pay the express charges at this end cf the Une. 

Tours truly, Rlce Bros." 

In response to that letter, Rice Bros, received a letter, dated Novem- 
ber 8, 1893, as follows : 

"Philadelphia, November 8th, 1893. 
Messrs. Rice Bros., Providence, R. I. r 

Gentlemen: — Replying to your favor of the 6th, since writing you on April 
29th, we hâve declined to act as Trustée for the bonds, and hâve so notified 
the company. 

Very truly yours, A. A. Stull, Treas." 

To this letter, the following answer was returned : 

"Providence, R. I., November 11, 1893. 
A. A. Stull, Esq., Treasurer, Commonwealth Title, Insurance & Trust Co., Phil- 
adelphla, Pa. 

Dear Sir : — Our request to you under date of the 6th instant was addressed 
to you for the purpose of securing the possession of the bonds as contem- 
plated under the terms of our arrangement with you. As we understand your 
reply, coupled with the information that has corne to us from the offieers of 
the Standard Coal & Timber Company, it indicates that you propose a résig- 
nation of your Trusteeship under the mortgage or deed of trust securing the 
bonds you now hold subject to our order. To this we of course bave decided 
objection until we shall hâve at least had an opportunity of ascertaining the 
responsibility, pecuniary and otherwise, of the company, which may act as 
your successor, and therefore, we do now respectfully enter our protest against 
any such change of Trusteeship. Our letter was written to you for the pur- 
pose of obtaining the bonds mentioned, and we hereby again respectfully re- 
quest their delivery to us, for we fail to see what right you hâve to withhold 
them from us for any such reason as that alleged in your letter. We write 
this letter because we think from your reply that you may not hâve lately 
read your letter to us of April 29th, which has no bearing upon any rights or 
purposes the Standard Company and your company may hâve for a change of 
Trusteeship under the mortgage. We shall expect you to forward the bonds 
at once, as their non-delivery to us as requested herein may cause us serious 
damage. 

Tours respectfully, Rice Brothers. 

Dictated by A. B. R." 

As no reply was received to this letter, the matter was taken up, for 
Rice Bros., by their counsel, Mr. Sprigg, who received the following 
letter from Mr. Dechert, président of the défendant company : 

"Philadelphla, December 4, 1893. 
Carroll Sprigg, Esq., 29 Broadway, New Tork. 

Dear Sir:— Since the receipt of your letter of the 24th ult. we hâve been 
definitely notified that the Standard Coal and Timber Co. would within a few 
days elect a new trustée in the place of this Company, resigned. We flnd that 
in September last this Company duly resigned by letter of résignation sent to 
that Company and that a few days afterwards that Company by its Asst. Sec- 
retary and Treasurer duly notified this Company that ail of the offieers and 
directors agreed that our résignation should be accepted and likewise accepted 
the notice previously sent to them that pending this élection of a new trustée 
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we would deliver no more bonds or do any other aot as trustée. Ton will see 
that unaer this state of faets, and as we are again informed that at an early 
date a corporation meeting will be called for the élection of a new trustée, 
this Company should not at présent intermeddle by the delivery of bonds. 
We will keep you advised of the élection of such new trustée, so that your in- 
terest may be protected. 

Yours respectfully, Henry M. Dechert, Président' 

Four months thereafter, there was a letter from F. Carroll Brewster, 
as counsel for the défendant company, to Carroll Sprigg, as counsel 
for the Rice Bros., in which the writer, among other things, says : 

"1. No bonds now in the possession of the Trustées hâve been certifled by 
signature endorsed thereon— as required — to give them validity. If this be 
so — the delivery to your Clients would only be of pièces of paper. 

2. Not one dollar has been deposited by the mortgagors— by your clients or 
by any person to pay the first four coupons on the bonds you claim." 

Suit was brought in the name of the Rice Bros., Carroll Sprigg being 
the use plaintiff, and testimony tending to show the facts herein re- 
cited was given at the trial. In the pleadings, the action was stated 
to be one of trespass on the case, and the statement of claim, as first 
filed, set forth specially, as négligence on the part of the défendant, 
the statement, "that the mortgage or deed of trust, maps, suryeys and 
other papers relating to the same hâve been carefully examined and 
approved by us and are now in our possession," and that, in reliance 
upon such statement, the promissory notes, contract and other papers 
were delivered to the timber company. At the trial, the statement of 
claim was amended, so that the learned judge of the court below ap- 
proved it as a proper déclaration in an action for deceit, based upon 
the déclaration of the défendant in his letter of April 29, 1893, after 
reciting the order of the Standard Coal & Timber Company, of the 
same date, that it would hold the 100 bonds therein referred to, sub- 
ject to the order of Rice Bros. This, the amended statement of claim 
averred to be an undertaking to hold valid bonds secured by a first 
mortgage, when in fact défendant had not certified such bonds, and 
knew it had not certified the same and that the money required to 
pay for th; first four coupons had not been deposited with it, and that 
said bonds, without such certification and deposit, were expressly not 
valid. 

It was testified by Rice, that in making the advance of $15,000, and 
entering into the obligations of the contract, he relied absolutely upon 
the déclaration that thèse bonds were held for them, and that he fully 
understood there should be $10,000 (two years' interest) deposited be- 
fore the bonds could be issued. Sprigg, who was acting as counsel for 
the Rice Bros., testified as follows : 

"I knew that the mortgage required certain conditions précèdent to be per- 
formed, as well as the bonds. I advised Mr. Rice, in view of the high stand- 
ing of the trust company, that any letter they would write would be perfectly 
satisfactory to me as his adviser, and on the strength of such letter from the 
trust company, I would advise the turning over of the contracts and notes, and 
papers, and pursuant to his agreement to that effect, I turned over the papers. 
* • » Mr. Cokefair told me the money was deposited for the coupons at the 
time I got the first bond from him, and on tue 29th of April, the statement was 
reiterated in my office. Then I knew the bonds could not hâve been valid 
without the ternis of the mortgage were complied with and the certiflcate at- 
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tached. • * * Q. Tou say on the 28th or 29th, at an interview at which 
Rice and Cokefair were présent, you were told by Mr. Cokefair what? A. 
He said they had title to 204,000 acres of land down there, and they had the 
money deposited for the flrst four coupons — in other words, the bonds Mr. Rice 
was to get wére in the same condition of my one bond. Q. The one bond that 
you got — did that hâve the coupons stamped and guarantied on the back? A. 
It had a rubber Stamp impression on the back, the exact language of which 
I hâve forgotten, but it was the same in substance as that on the back of those. 
Q. You do not know the exact language, but what was the effect of it? A. 
Guarantylng it. Q. By whom? A. By the trust company. Q. As a matter of 
fact were the flrst four coupons on your bond duly paid? A. They were. Q. 
And you had that knowledge of your own individual expérience at the tirne 
you were representing Mr. Rice in this transaction ? A. I did, and advised Mr. 
Rice of that fact. Q. Did you know other people who had thèse bonds? A. 
Yes, I knew them personally, and know them to-day. Q. Did you ever know of 
any trouble in the payment of interest on other bonds the flrst two years? A. 
They were ail paid." 

On the face of the bonds or writings executed by the timber com- 
pany, and deposited with the défendant company, was the following: 

"This bond shall not become obligatory unless it shall hâve been certifled 
by the signature of the Trustée, endorsed thereon." 

There were also offered in évidence, three of the coupons attachée 
to bonds that had been issued by the défendant to show the language 
of the guaranty, which was stamped on the backs of the coupons, when 
the bonds were issued to other persons. It reads : 

"Payment of this coupon guaranteed by the Commonwealth Title, Insurance 
and Trust Company of Philadelphia, A. A. Stull, Treasurer." 

It was agreed at the trial, that this was the form used upon the first 
four coupons of ail bonds that were issued. At the conclusion of plain- 
tiff's testimony, a motion for nonsuit was granted by the leamed judge 
of the court below, and judgment accordingly entered. 

Upon the pleadings, and upon the testimony adduced by the plaintiff, 
we think the case should hâve gone to the jury. The question is, 
whether, when the défendant agreed to deliver or hold in trust 100 
bonds to or for the plaintiff, they did not undertake to deliver or hold 
in trust bonds such as they were authorized to issue, that is, bonds 
which were certified by the trustée, and for the two-years interest on 
which, there had been deposited with the trustée a sum sufficient to 
pay the same. The représentation made by the défendant company, 
in its letter of April 29th, was not that of an irresponsible or indiffèrent 
person, but of one charged with a spécial duty toward the one to whom 
the représentation was made. The Commonwealth Title, Insurance & 
Trust Company, the défendant, was the trustée of the mortgage made 
by the timber company, to secure bonds to be issued by said timber 
company. Thèse bonds, also, were issued to the défendant, as trustée, 
and it had specifically and in writing accepted the trust "on the terms, 
conditions and limitations" prescribed in the mortgage. The order 
given by the timber company, in favor of Rice Bros., expressly required 
that the 100 bonds mentioned in the order should be delivered to or 
be held in trust for Rice Bros., in accordance with the terms of the 
mortgage or trust 1 deëd given to secure said bonds. This order was 
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expressly accepted in the letter of the défendant, of the same date, as 

follows : 

"Messrs. Rice Brothers, Providence, R. I. 

Gentlemen : — We are in receipt of an order from the Standard Coal & Tiin- 
ber Company of West Virginia, instructing us to hold in trust for you one 
hundred, first mortgage, $1,000 bonds of said Company ; the same being part 
of an issue of 1,000 bonds, $1,000,000, ail of which are equally secured by a 
first mortgage or deed of trust, dated May 2nd, 1892, made to the Common- 
wealth Title, Insurance and Trust Company of Philadelphia, as Trustée. 
* » * We will hold the one hundred (100) bonds subject to your order. 

Respectfully yours, A. A. Stull, Treasurer." 

Surely, under the circumstances appearing in this case, this was not 
an idle représentation that they held 100 pièces of paper that were 
clearly, by the stipulation of the mortgage, repeated on the face there- 
of, not valid as bonds, and which, by another stipulation in said mort- 
gage, could not be issued by said trustée until there had been deposited 
with the said trustée an amount sufficient to pay the interest coupons 
for two years. It was in testimony that thèse stipulations and condi- 
tions were understood by Rice Bros, and by Sprigg, their counsel. If 
this were not so, the clear and unequivocal déclaration of the trustée, in 
the letter of April 29th, had no meaning, and amounted to nothing, 
though made deliberately under the circumstances set forth in the 
testimony, with full knowledge on the part of the déclarant, that im- 
portant action on the part of the plaintifr, involving pecuniary risk, 
was to be based thereon. We may assume the exercise of ordinary in- 
telligence in the transaction of human affairs. We cannot, therefore, 
gratuitously impute to the parties to this transaction, such a want of 
ordinary intelligence, as would be implied by the contention, that the 
carefully worded order of the timber company, to the défendant, to 
deliver or hold in trust the 100 bonds, and the written acceptance by the 
défendant, that it would hold the same on the "terms, conditions and 
limitations" of the mortgage, meant to those parties only, that 100 
worthless bits of paper were to be so delivered or held. We think 
that Rice Bros., and those acting for them, had a right to rely upon 
this déclaration, as one importing that thèse bonds had been duly 
certified, and that two years' interest ($10,000) had been deposited with 
the trustée, and to that extent guarantied, when the promissory notes 
and written contract were delivered. It is in testimony, that the trustée 
had already issued bonds properly certified, and containing a guaranty 
that money sufficient to pay two years' coupons had been deposited. 
There is nothing in the case made by the plaintiff, to indicate that the 
trustée had any reason to think that it was authorized, either to deliv- 
er or hold in trust, bonds or paper writings, invalid for want of com- 
pliance with the stipulated conditions, or that it was truthful to say 
that it held bonds pursuant to the said order, when they had neither the 
certification nor the deposit of money requisite to their validity. The 
défendant was made the mortgagee in the trust mortgage, as also the 
obligée in the bonds, which were to be deposited. in trust, to be disposed 
of by the obligor for its bwn purposes. No bonds could, therefore, be 
issued or delivered, except by the trustée at the order of the timber 
company. We think that, by the acceptance of the trust under the, 
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mortgage, tfie défendant trustée ttndertook, and had imposed upon ït, 
the légal duty to see that no bonds were issued or held pursuant to the 
orders of the obligor, unless the conditions prescribed in the mortgage 
were complied with. 

The déclaration by the trustée, that it held in trust the 100 bonds, 
pursuant to the order to hold in trust or deliver thèse Londs, was 
équivalent to a delivery, so far as the rights of Rice Bros, were con- 
cerned. The order of the trustée was to "hold in trust" or "deliver." 
The déclaration of the trustée was, that it held in trust the 100 bonds 
subject to the order of Rice Bros. It is no refinement of reasoning to 
say that thèse bonds could be no more held in trust by the trustée 
under this déclaration, without complying with the stipulations of the 
mortgage, than they could be delivered without such compliance. The 
testimony is such, that the jury might well draw the inference, that 
this représentation that it held bonds valid under the requirements of 
the mortgage, was not only false, but that the défendant alone knew 
that it was false. There was also testimony which would warrant a 
jury in finding that money had been advanced, and loss incurred to a 
serious amount by the plaintiff, by reason of its acting upon the faith 
of the représentation thus made by the trustée. 

We hâve hère testimony tending to show ail the éléments necessary 
to an actidnable misrepresentation, to wit, a false représentation ; knowl- 
edge of its falsity by the party who made it; ignorance of its falsity 
by the party to whom it was made ; intention that it should be acted 
upon, and an actual acting upon it by the plaintiff, with resulting dam- 
age to it in conséquence thereof. We cannot say that there was no évi- 
dence to go to the jury, in support of such a case as is claimed to hâve 
been made out by the plaintiff. The suggestion, that because the draft 
of the letter, written by the défendant company, was made by the plain- 
tiff's attorney, its ternis imposed a duty upon the défendant less exact- 
ing than if the letter had been voluntarily framed by it, does not appeal 
to us. The proposai of such a letter by plaintiffs, prior to their assum- 
ing grave pébuniary responsibility, might well hâve emphasized the 
caution with which the défendant should act in the exécution of its 
responsible office. We cannot hold that the défendant should be re- 
leased from ail responsibility in the important relation it held towards 
the plaintiff, for a représentation which it either knew to be false, or 
made with reckless disregard as to its truth, and upon the faith of 
which, the plaintiff so acted as to incur serious pecuniary loss, or that 
a jury should not considër, upon the évidence before it, whether, to the 
extent of $10,000 at least, défendant should not recoup the plaintiff 
for that loss. 

We hâve examined carefully ail the cases cited by the counsel for 
both the plaintiff in error and défendant in error, but it is only neces- 
sary to say, that the current of décisions, both fédéral and state, abun- 
dantly support the conclusion at which we hâve arrived. We do not 
think the case was one. which should hâve been taken from the jury. 

The judgment of nonsuit is therefore reversed, and a venire de novo 
awarded. 
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ASTRICH v. GERMAN-AMERICAN INS. C0. OF NEW TORE, 

(Circuit Court of Appeals, Third Circuit. July 5, 1904.) 

No. 61. 

1. Pire Insurance— Conditions— Violation after Loss— Undestroyed Prop- 

erty— Sale. 

One of sever#l policies insuring plaintiff's merchandise to the extent of 
actual loss provided that in case of disagreement as to the aruount of 
loss the same should be ascertained by an appraisemènt, and that the loss 
should not be payable, or an action maintained to recover the same, until 
after 60 days after due notice, ascertainment, estimate, and satisfactôry 
proof of loss had been received by the company in accordance with the 
terms of the policy; that the insured, as often as required, should exhibit 
to any person designated by the company ail that remained of any prop- 
erty described in the policy, and should submit to examinations under 
oath, and produce books of account, etc., and that it should be optional 
with the company to take ail or any part of the articles at such ascer- 
tained or appraised value, and to replace the property lost or damaged 
with other of like kind or quality at any reasonable time within 30 days 
after the receipt of proofs of loss or the giving notice of his intention to 
do so. After loss the property was separated as required, and, the parties 
failing to agrée, insured, after filing, but before the receipt of proofs of 
loss by the insurers, and over their protest, advertised and sold the prop- 
erty remaining. Held, that such sale deprived the insurers of their sub- 
stantial rights to further examination of the goods after proof of loss 
furnished, to adjust the loss by appraisemènt, and to replace the goods 
damaged with other goods of like character, and therefore precluded a 
recovery on the policy. 

2. Same— Waiver— Appraisers— Authority. 

Where plaintiff, having several policies, some of which insured both 
merchandise and fixtures and others insured flxtures only, had a conver- 
sation with one of the adjusters of the companies in interest after loss 
and after a forfeiture as to the merchandise had been incurred, in which 
such adjuster requested plaintiff to furnish proofs of loss as to the flx- 
tures and furniture, such request, though complied with by plaintiff's 
sending such proof to ail of the insurers, did not operate as a waiver of 
the forfeiture as to the merchandise insured by an insurer whose policy 
covered merchandise only. 

In Error to the Circuit Court of the United States for the Middle 
District of Pennsylvania. 

For opinion below, see 128 Fed. 477. 

C. H. Bergner, for plaintiff in error. 
Cyrus G. Derr, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. The suit in the court below was an action 
of assumpsit, on a policy of fire insurance. The plaintiff in error, 
who was the plaintiff below, was the proprietor of a large store in 
the city of Harrisburg, Pa., wherein he conducted a retail business 
in ladies' millinery, coats, furs, and furnishing goods. His stock of 
merchandise was insured for $22,000, in 13 companies, and his fix- 
tures and furniture for $2,500 in certain of the said 13 companies. 
The German-American Insurance Company, the défendant, was one 

1 1. See Insurance, vol. 28, Cent. Dig. § 1292. 
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of the companies which insured merchandise, and the amount of its 
policy was $4,500. ,Some of the other companies insured both mer- 
chandise and furniture and fixtures, the latter being contained in a 
clause in the policy separate from the clause by which the merchan- 
dise was insured. A fire occurred in the storeroom of the plaintiff, 
December 16, 1902, by which the building was considerably burned, 
and the entire stock of merchandise was either destroyed or injured, 
and the furniture and fixtures damaged. 

The policy of insurance, upon which suit was brought in the 
court below, was issued by the défendant company to the plaintiff. 
It is in the usual form, and insured the plaintiff in the sum of $4,500, 
for the term of one year, against ail direct loss or damage by fire, 
except as therein provided. Among the exceptions, stipulations and 
conditions attached to said policy, those having any bearing on the 
présent case are as follows : 

"1. This company sbal) not be Iiable beyond the actual cash value of the 
property at the time any loss or damage occurs, and the loss or damage shall 
be ascertained or estimated according to such actual cash value, with proper 
déduction for (2) dépréciation however caused, and shall in no event exceed 
what it would then cost the insured to repair or replace the same with material 
of lilie kind and quality ; said ascertainment or estimate shall be made by the 
Insured and this company, or, if they differ, then by appraisers, as hereinaf ter 
provided ; and, the amount of loss or damage having been thus determined, 
the sum for which this company is Iiable pursuant to this policy shall be pay- 
able sixty days after due notice, ascertainment, estimate, and satisfactory 
proof of the loss hâve been received by this company in accordance with the 
terms of this policy. It shall be optional, however, with this company, to take 
ail, or any part, of the articles at such ascertained or appraised value, and 
also to repair, rebuild, or replace the property lost or damaged with other of 
like kind and quality within a reasonable time, on giving notice, within thirty 
days after the receipt of the proof herein required, of its intention so to do. 
*••••*•** 

If fire occur the insured shall give immédiate notice of any loss thereby in 
writing to this company, proteet the property from further damage, forthwith 
separate the damaged and undamaged goods, personal property, put it in the 
best possible order, makfe a complète inventory of the same, stating the quality 
and cost of each article and the amount claimed thereon; and within sixty 
days after the fire, unless the time is extended, in writing by this cOmpany, 
shall render a statement to this company, signed and sworn to by said insured, 
stating the knowledge and belief of the insured as to the time and origin of the 
flre ; the interest of the insured and ail others in the property ; the cash value 
of each item thereof and the amount of loss thereon," etc. 

********* 

The insured, as often as required, shall exhibit to any person designated by 
this company, ail that remains of any property herein described, and submit 
to examinations under oath by any person named by this company, and sub- 
scribe the same ; and as often as required, shall produce for examination al) 
books of account, bills, invoices, and other vouchers, or certifled copies thereof, 
if originals be lost, at such reasonable place as may be designated by this com- 
pany or its représentative, and shall permit extracts and copies thereof to be 
made. 

în the event of disagreement as to the amount of loss the same shall as 
above provided, be ascertained by two compétent and disinterested appraisers, 
the insured and this company each selecting one, and the two so chosen shall 
first sélect a compétent and disinterested umpire ; the appraisers together 
shall then estimate and appraise the loss, stating separately sound value and 
damage, and, failing to agrée, shall submit their différences to the umpire ; and 
the award in writing of any two shall détermine the amount of such loss ; the 
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parties thereto shall pay the appraiser respectively selected by them and shall 
bear equally the expenses of the appraisal and umpire. 

This company shall not be held to hâve waived ariy provision or condition 
of this policy or any forfeiture thereof by any requlrement, act, or proceeding 
on its part relating to the appraisal or to any examination herein provided for ; 
and the loss shall not become payable until sixty days after the notice, ascer- 
tainment, estimate, and satisfactory proof of the loss herein required hâve 
been received by this company, including- an award by appraisers when ap- 
praisal has been required. 

********* 
No suit or action on this policy. for the recovery of any claim, shall be sus- 
tainable in any court of law oc equity until after full compliance by the in- 
sured with ail the foregoing requirements, nor unless commenced within twelve 
months next after the fire. 

* *.* • » • • • • 

This policy is made and accepted subject to the foregoing conditions and 
stipulations, together with such other provisions, agreements, or conditions as 
may be indorsed hereon and added hereto, and no offlcer, agent, or other repré- 
sentative of this company shall hâve power to waive any provision or condition 
of this policy except such as by the terms of this policy may be the subject 
of agreement indorsed hereon or added hereto, and as to such provisions and 
conditions no offlcer, agent, or représentative shall hâve such power or be 
deemed or held to hâve waived such provisions or conditions unless such 
waiver, if any, shall be written upon or attached hereto, nor shall any privilège 
or permission affecting the insurance under this policy exist or be claimed by 
the insured unless so written or attached." 

At the trial, after testimony on both sides had been submitted to 
the jury, the court instructed the jury that its verdict should be 
taken, subject to a reserved point, which was read. Accordingly, 
the verdict of the jury was rendered in favor of the plaintif? for $4,- 
300, with interest, subject to the point reserved, which was as fol- 
lows : 

"It being the undisputed évidence that the plaintiff's stock of goods was 
insured to the extent of twenty-two thousand dollars ($22,000) in thirteen (13) 
différent companies, of which the défendant was one, the insurance in such 
company being $4,500 ; that a fire occurred on December 16, 1902, during the 
life of the said policy, by which a large part of the said stock was entirely 
consumed and other parts damaged by fire, smoke and water ; that immediately 
after the fire the plaintiff put in order the stock that was left, separating the 
damaged from the undamaged goods ; that on December 29th and 30th, after 
due notice, agents and adjusters representing the said several insurance com- 
panies, including the défendant, went upon the premises and investigated the 
loss, and, for the purpose of ascertaining the extent of the same, examined the 
books, bills and accounts of the plaintiff, carefully and thoroughlyj and in- 
spected the damaged and undamaged stock, being occupied in such examination 
more or less for two (2) days ; that as a resuit of the same they collectively 
offered, on behalf of ail the said companies, to pay the plaintiff in settlement 
of his said loss the sum of twenty-two thousand dollars, the aggregate amount 
of his insurance, the said companies to take the stock which remained and 
wreek the same — that is to say, ship it to New York or some other gênerai 
market and there hâve it put in order by persons experienced in such business, 
and then and there sell it by auction or otherwise for such price as it would 
bring, the plaintiff to receive ail that it brought up to five thousand dollars, 
after deducting expenses, and the insurance companies to receive the excess 
above that sum ; which offer the plaintiff refused ; and that the said agents 
then and there made a further offer to pay the plaintiff in settlement of his 
said loss, the sum of $17,500, he retaining for his own benefit the said stock on 
hand ; which offer the plaintiff also refused ; that thereupon he was told by 
the said agents to read his policy and observe its terms, on which the parties 
then and there separated ; that, af terwards, the plaintiff made out due proofs 
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of loss, whîch he forwarded to the défendant company on January 9tb follow- 
ing, which were duly reeeived by said company ; that on January 8th, the day 
before he furnished said proofs, after flrst having advertised the stock for sale, 
the plaintiff, without notice to said companies, began to niake private sale 
thereof and continued to sell the same for the tbree days next following, until 
the said goods were disposed of, realizing therefrora the gross sum of about 
sixty-two hundred dollars ($6,200) and being at the expense of about two thou- 
sand dollars ($2,000) in so selling them ; that the insurance companies, includ- 
ing the défendant, having learned tbat such sale was about to be made, notified 
the plaintiff, by telegram and letter, that he should not dispose of the said 
goods, that they desired to exercise the rights given them by the policies of 
insurance which he held of further examining said goods to détermine their 
value and the loss or damage sustained thereôn, and calling attention to the 
fact that the said companies had the right if they desired to, to take the 
stock, or in case of disagreement as to the extent of the loss to hâve the same 
determined by appraisement ; and thereupon notifying plaintiff that if he 
proceeded with the sale, his policies would be rendered null and void ; and that 
notwithstanding such notice the said plaintiff proceeded to make sale of the 
said goods. 

Whereupon, in view of the provisions of the policy in suit, a copy of which 
is attached to plaintiff' s déclaration of statement, and is made a part of this 
point, the question of law is reserved. 

Whether the policy, by reason of the said sale so made by the plaintiff, was 
avoided and whether the plaintiff is entitled to recover thereon in this action ; 
with leave to the Court to enter judgment in favor of the défendant, notwith- 
standing the verdict if it be found that such is the law." 

Motion for judgment for défendant, non obstante veredicto, was 
accordingly made, and after argument, the court granted said mo- 
tion, and gave judgment in favor of the défendant on the point re- 
served. 

In considering the questions raised upon the assignments of error, 
we first advert to the gênerai contention of the défendant, that the 
insured, by his conduct in advertising and effecting a sale of the 
damaged goods before the proofs of loss required by the policy of 
insurance, which he had made out and forwarded to the défendant 
company, had been reeeived by it, forfeited his right to claim indem- 
nity under said policy. It will be seen, by référence to the para- 
graphs of the policy heretofore quoted, that there is an express 
stipulation between the insurer and insured, that in case of disagree- 
ment between them, as to the amount of the loss, the same should 
be ascertained by an appraisement of disinterested appraisers, sélect - 
ed by the parties respectively, and that the loss shall not become pay- 
able until sixty days after the same shall hâve been so ascertained. 
There is also a stipulation that the insured, as often as required, 
shall exhibit to any person designated by the comprny, ail that re- 
mains of any property described in the policy, as weïl as submit to 
examinations under oath, and produce books of account, etc. The 
insurance çontract also provides that it shall be optional with the 
company to take ail or any part of the articles at such ascertained or 
appraised value, and also to replace the property lost or damaged 
with other of like kind and quality, at any reasonable time within 
thirty days after the recèipt of proof of loss, on giving notice of his 
intention to do so. 

We agrée with the court below, that the right under this policy 
to an appraisement was absolute, if the insurers found that they 
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desîred it. It was essential to the enjoyment of this right that the 
damaged stock should be retained by the insured, where it could be 
examined for the purpose of appraisement. It was in évidence, and 
not disputed, that there had been, a short time prior to the sale, an 
effort of the parties to ascertain and amicably settle the loss between 
them, and that serious différences had existed while this attempt to 
settle was in progress, and that it had finally been abandoned, with 
a notice to the insured, that the company would stand upon the 
terms of its policy. The provisions of the policy, repeated in two 
différent places, are express, to the effect that, in the event of dis- 
agreement, and failure amicably to settle the loss between the par- 
ties, the right to an appraisement shall accrue, and we fail to see any- 
thing in what occurred between the parties, while the efforts to set- 
tle were in progress, to impair or at ail affect the right of the in- 
surer in this respect. The fire occurred on December 16, 1902. It 
is true, that due notice of the same was given by the insured to the 
company; that the insured, under the direction of the agents of the 
insurance companies, had separated and arranged the goods that 
were not totally destroyed, for quick and careful examination ; that 
the adjusters of the insurance companies came to the insured prem- 
ises, and examined the damaged goods on the 29th and 30th of De- 
cember, and after an examination of the said goods and books of 
the insured, and making inquiry of the insured himself, made three 
offers to pay certain sums of money, in full settlement of liability ; 
that on making the last offer to settle the liability of ail the com- 
panies, by the payment of a lump sum of $17,500, it was said by the 
adjusters that such offer was the last and final one, and that, it being 
refused, the adjusters departed. It is true, also, that there was tes- 
timony that the goods damaged were deteriorating in value and con- 
dition, and that after the final offer on December 30th, the insured 
expended money and trouble in preparing and advertising the goods 
for sale, and that the season in which a large number of the goods 
which had been damaged could be used, or were salable, was nearly 
ended. 

There is nothing, however, in any of thèse facts, taken singly or 
together, that in our opinion, has any bearing upon the right of the 
insuring company, under the circumstances, to an appraisement. 
They disclose only what seems to be the not unusual situation, when 
such a settlement between the parties is attempted. Three several 
offers of payment, in full settlement of the companies' liability, were 
made and rejected. The statement, that the offer last made was a 
final one, seems to us only to hâve made clear the necessity for an 
appraisement. The fact that the goods were deteriorating, and that 
the time in which they were salable was passing by, are circumstan- 
ces inhering in the situation, but of no possible effect as to the right 
to an appraisement, and could in no way justify the action of the as- 
sured in destroying ail opportunity for the enjoyment of that right. 
Nor does the fact, if fact it be, that one of the adjusters told the in- 
sured, in the présence of the other adjusters, that there was no use 
in making the appraisement of the damaged goods, because the in- 
131 F.— 2 
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sured Wbuîd not fix the value of the goods burned oui of sight, hâve 
any such relation to the right of appraisement, as to hâve made it 
necessary or proper for the court to hâve incorporated the same in 
the statement Of the point reserved. It is in évidence that there had 
been an effort on the part of the adjusters to induce the insured to 
value the goods burned out of sight, as a basis for their adjustment, 
and the remark of the adjuster, that without such valuation, there 
was no use in appraisement, was persuasive to that end. There is 
no évidence, however, that the one making the remark was author- 
ized by the défendant to dispense with an appraisement, or to forego 
any right in that respect possessed by it. Nor could the fact, that 
the damaged goods were inspected by the adjusters on December 
29th and 30th, hâve warranted the insured in considering an ap- 
praisement to hâve been dispensed with by the company. This in- 
spection was a usual précaution taken by the agents of insuring com- 
panies, to ascertain facts for themselves connected with the loss, 
and in this case, was expressly preliminary to the effort made to 
reach an amicable adjustment. As said by the court below: 

"When it failed, and the parties fell apart, they were remitted to their 
several rights, which each side was bound to respect and observe. Recognizing 
this, the plaintiff drew up and forwarded his proofs of loss, on the receipt of 
which the insurers were entitled, if they found it necessary, to require a new 
exhibition of the damaged goods, just as they had the right to call for his 
books and papers, or to demand that he should submit to an examination under 
oath." 

Founded upon this right to an appraisement, there was another 
right of the insurër under the policy, and of which it was deprived 
by the action of the défendant in the sale and dispersion of the 
damaged goods. This was the option already alluded to, reserved to 
the company, "to take ail or any part of the articles at such ascer- 
tained or appraised value * * * or replace the property lost or 
damaged with other of like kind and quality, within a reasonable 
time, on giving notice within thirty days after the receipt of the proof 
herein required, of its intention so to do." Clearly this right could 
only be enjoyed, where there had been, either an amicable ascertain- 
ment of loss or an appraisement, as provided for in the policy, and 
where opportunity was given within thirty days after the receipt of 
the proof, to examine the goods damaged. The plaintiff made out 
due proofs of loss, and forwarded the same to the défendant com- 
pany, on January 9th. This notice could not hâve been received until 
the day following, when ail the goods had been sold at private sale 
and irretrievably dispersed. The plaintiff, having by his own act de- 
stroyed those unequivocal rights reserved in the policy to the in- 
surër, cannot now be heard to complain of a forfeiture of his own 
claims under a policy containing the express stipulation, that "no 
suit or action on this policy, for the recovery of any claim, shall be 
sustainable in any court of law or equity, until after full compliance 
by the insured with ail the foregoing requirements." Nor can the 
plaintiff allège that he was suffered to rest under any misunderstand- 
ing as to the attitude of the company, as evidenced by what took 
place on the 29th and 30th of December, when the goods were being 
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examined by the adjusters and efforts were being made to amicâbly 
settle the loss, or that there was a silence on the part of the insurers, 
when they ought to hâve spoken. In regard to this point, the record 
discloses, that on January 6, 1903, plaintiff advertised his damaged 
goods for sale on the 8th, 9th and lOth of said month, and on Janu- 
ary 7, 1903, the adjusters for the companies in interest, wrote the 
following letter, received by the plaintiff before the said sale com- 
menced : 

"Philadelphia, January 7, 1903. 
Mr. Herman Astrich, Harrisburg, Pa. 

Dear Sir: From information received, we believe that you hâve by public 
advertisement, and otherwise, stated your intention to dispose of by sale, 
commeneing January 8, 1903, stock damaged by fire December 16, insured in 
this and other companies. We désire to call your particular attention to the 
conditions contained in your policies of Insurance which constitutes the con- 
tract between said companies and yourself. TJnder the same it is the right of 
said companies to continue to make an examination of said property, with the 
privilège on their part, if they désire, to exercise the option, to take said stock, 
and also by reason of disagreement between you and said companies as to the 
amount of loss and damage sustained, to hâve that matter determined by ap- 
praisement. We now notify you that we hâve arrangea to examine said stock 
Monday, January 12, to détermine, if possible, the value, or damage, sustained, 
and if the contemplated action on your part is effected, it will be in direct viola- 
tion of the rights possessed by said Insurance companies, and the said policies 
of insurance will be thereby rendered null and void by you. 

Reserving ail légal rights and waiving none, we are, 
Yours truly, G. A. Russell, 

William H. Whitall, 
Adjusters for Companies in Interest." 

We think, therefore, that under the facts shown, there was clearly a 
forfeiture of the plaintiff's right to claim indemnity under the policy 
sued upon. 

But the plaintiff contends, that, granting forfeiture, testimony was 
offered by him, tending to show conduct on the part of the insurer, 
from which the jury would be justified in inferring a waiver of the 
said forfeiture. The rejection of this testimony is the ground of the 
first assignaient of error, which is as follows : 

"(1) The court erred in the rejection of the évidence of Herman Astrich, a 
witness for the plaintiff, contained in the offer made by the plaintiff, as 
follows : 

By Mr. Bergner : Mr. Derr, are you claiming that this policy was foyfeited 
because of the sale of the goods? 

By Mr. Derr : Tes. 

By Mr. Bergner : I propose to show by the witness upon the stand that 
there was an insurance upon the merchandise and also upon the flxtures, cases, 
etc., in this building; that by certain policies the flxtures and merchandise 
were insured in separate items ; that ou the 12th day of January, Mr. W. H. 
Whitall, an admitted agent of the défendant company, came to Mr. Astricu's 
place of buiness, and, after inquiry of him concerning the sale of goods refer- 
red to, demanded that he furnish proofs of loss and schedules of the furniture 
and flxtures destroyed in this case ; this for the purpose of showing waiver 
of the alleged forfeiture claimed by défendant ; to be followed by évidence 
that Mr. Astrich complied with the demand at considérable expense and sent 
the proofs of loss." 

It is true that courts do not favor forfeitures, and are libéral, accord- 
ing to circumstances, in finding a waiver. This is true especially where 
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there is ground for imputing bad faith in the conduct of one party 
towards the other, who has incurred the forfeiture. In the case before 
us, there is no question of bad faith. It is solely a question of fact. 
Did the évidence offered tend to show satisfactorily that the défendant 
company intended to waive the forfeiture incurred by the plaintif!, 
through his noncompliance with the conditions of the policy? If it did 
not, there was no waiver, and the piaintiff was not justified in acting 
upon it as if it were a waiver. A waiver is a voluntary relinquishment 
of the right that one party has in his relations to another. Such waiver 
may be either express or implied. An express waiver is governed by 
its own terms, takes care of itself, and is not often the occasion of dis- 
pute or litigation. An implied waiver, of a forfeiture for instance, is 
where one party has pursued such a course of conduct, with référence 
to the other party who has incurred the forfeiture, as to évidence an 
intention to waive the same, or where the conduct pursued is incon- 
sistent with any other honest intention, than an intention to waive the 
forfeiture, and the one who has incurred the forfeiture has been in- 
duced by such conduct to act upon the belief that there has been a 
waiver, and has incurred trouble and expense thereby. There is no 
confusion about the rules of law, applicable to this question. They 
are founded upon fundamental rules of évidence, and upon the ob- 
ligations of morality obtaining in human affairs. It is essentially a 
matter of intention, though circumstances may sometimes be such that 
the real intention is immaterial, and the question is, whether a party is 
not estopped by conduct evidencing an intention upon which another 
has acted, to say what his true intention really was. In such cases, 
the ordinary and well-understood doctrines of estoppel by conduct is 
applicable. We think, in the case before us, the learned judge of the 
court below was right in rejecting the offer of testimony above stated. 
Whitall, the adjuster who made the request that the piaintiff should 
send in proof s as to the loss of furniture and fixtures to ail the thirteen 
companies, was not the spécial agent of the défendant company. He 
had appeared as one of the adjusters representing ail the companies 
at the first investigation of the loss, and there was no offer of testi- 
mony to enlarge his agency for the défendant company, "so as to make 
it include so extraordinary an act as that of demanding proofs as to 
property not embraced in the défendant company's contract, and in 
which the défendant was not. concerned." Some of the 13 companies 
represented by the adjusters, had included in their policies a separate 
insurance on furniture and fixtures, and some did not. In the lat- 
ter class was the défendant company. This the piaintiff was bound to 
know, and therefore bound to know that the request by Whitall, for 
a statement of loss as to furniture and fixtures for the défendant 
company, was that he should do a thing totally unrelated to his con- 
tract with that company, and one that could hâve no possible bearing 
upon the attitude of that company, with référence to the loss on the 
merchandise, or its liability therefor. The request, therefore, was not 
only unauthorized, but was totally irrelevant to the business in hand 
between the piaintiff and défendant. How, then, could an intention to 
waive, be inferred from such a request, and how could the piaintiff 
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have been induced to believe, by such request, that the défendant Com- 
pany intended to waive the forfeiture it had the right to claim ? What 
actually happened, doubtless, was that the adjuster, in asking for a 
statement of loss as to fixtures and furniture to be sent to the companies 
insuring the same, by mistake included the défendant Company with 
the other insuring companies, most of whom had insured furniture and 
fixtures. It would work injustice, and not justice, to hold that this mis- 
take, for which the company was in no way responsible, and by reason 
of which the plaintiff is alleged to have incurred the trifling trouble and 
expense of sending a copy of its statement of loss on fixtures and fur- 
niture to the défendant company, who it was bound to know had no in- 
surance thereon, relieved the insured from a forfeiture occasioned by 
his disregard of the stipulations of the insurance contract. It is to be 
noted, that the ofïer was, not that the défendant company demanded the 
proof as to furniture and fixtures, nor that Whitall, an agent author- 
ized by the défendant to demand proof s as to furniture and fixtures, 
had demanded such proofs, but, simply that Whitall, "an admitted agent 
of the défendant company," made the demand. The fact that the de- 
fendant company had made no such demand, and that Whitall was 
not authorized by the défendant company to make such a demand on 
its behalf, being uncontroverted, we think the learned judge of the 
court below was right in rejecting this ofïer of testimony, and also 
in deciding the point reservcd in favor of the défendant. 
The judgment of the court below is therefore afïïrmed. 



VIQUESNET et aL v. ATXEN. 

(Circuit Court of Appeals, Fourth Circuit. May 27, 1904.) 

No. 510. 

1. Appeal— Judgment— Demxjeker. 

Where an order sustaining a demurrer to a bill for want of juridic- 
tion was in favor of appellants, who appealed from other orders and a 
final decree, appellee could not object that the Circuit Court of Appeals 
had no jurisdiction of the appeal, on the ground that the question of juris- 
diction could only be reviewed by the Suprême Court. 

2. Same — Final Decree. 

Where a bill in equity was dismissed, and an order entered disehar- 
ging a receiver and providing for the payment of costs, every question 
having been disposed of in so far as the trial court was concerned, it was 
a final decree, and therefore appealable. 

3. Fraudulent Conveyances— Equity— Simple-Contract Creditor— Right 

to Sue. 

A simple-con tract creditor cannot maintain a bill in equity in the féd- 
éral Circuit Court to set aside fraudulent conveyances of his debtor's 
property, and to have the same administered by a receiver. 

4. Same— Bankrupt Act— Construction. 

Bankr. Act, § 23a (Act July 1, 1898, c. 541, 30 Stat. 552, 553 [U. S. Comp. 
St. 1901, p. 3431]), providing that suits may be prosecuted in the fédéral 

If 2. What decrees are final, see note to Brush Electric Co. v. Electric Imp. 
Co. of San José, 2 C. C. A. 379. 
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or state courts to détermine adverse claims to the property of the bank- 
rupt, and section 23b, providing that suits by a trustée in bankruptcy 
shall only be brought or prosecuted in the courts where the bankrupt 
whose estate is being administered by such trustée might hâve brought or 
prosecuted them if proceedings in bankruptcy had not been instituted* 
unless by consent of the proposed défendant, relate only to suits brought 
by trustées in bankruptcy, and do not authorize the maintenance of a bill 
by a simple-contract creditor to set aside alleged fraudulent conveyances 
in aid of a bankruptcy proceeding against the grantor. 

Appeal from the Circuit Court of the United States for the Northern 
District of West Virginia. 

V. B. Archer, for appellants. 
W. T. George, for appellee. 

Before GOFF, Circuit Judge, and PURNELL and McDOWELL, 
District Judges. 

McDOWELL, District Judge. The appellee (complainant below) on 
March 7, 1903, filed in the court below his bill in equity against one 
Latham ând the appellants. The bill, setting out requisite diversity 
of citizeriship, allèges that complainant is a simple-contract creditor of 
the défendant Latham to an amount exceeding $2,000, and that Latham, 
who had been doing business as a gênerai merchant, had, with intent 
to defraud his creditors, on January 29, 1903, transferred and delivered 
ail of his property, consisting chiefly of his stock of merchandise, to 
the Viquesneys. It is further averred that complainant had contem- 
plated filing a pétition in the bankrupt court against said Latham, but 
"learned that such proceedings were being instituted by other creditors 
of said Latham." The prayer is that an injunction be granted, that a 
receiver be appointed to take charge of the stock of merchandise and 
other property, that this proceeding "be treated as an ancillary pro- 
ceeding to the bankruptcy proceeding which has been instituted," that 
the sale by Latham to the appellants be set aside, and that the property 
be sold, and the proceeds be turned over to the trustée in the bankruptcy 
proceeding. On the day the bill was filed, a decree was entered ap- 
pointing L. V. Holsberry as receiver, and directing him to take charge 
of the property and to carry on the business. The marshal was by this 
decree directed to put the receiver in full possession and control. Bond 
was required of the receiver, and, conditioned upon the exécution of 
an injunction bond by the complainant, the Viquesneys were enjoined 
from in any manner interfering with the receiver. Both of thèse bonds 
were executed and filed on the day this decree was entered (March 7, 
1903), and subpœnas, returnable to the first Monday in April, 1903, were 
issued against the défendants. It appears that the receiver took pos- 
session very shortly after his appointment. On March 20, 1903, notice 
was given by the Viquesneys that they would on March 24th move for 
the dissolution of the injunction, for the discharge of the receiver, and 
the substitution therefor of a bond. On March 24, 1903, an order was 
entered reciting that the Viquesneys then tendered their answer, which 
was ordered filed ; that said défendants moved as set out in said notice, 
and filed affidavits in support of said motion; and that the complain- 
ant filed counter affidavits. The decree then directed the receiver to 
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cease making sales, and directed that he make and report an inventory. 
Except that the parties are given leave to file additional affidavits, no 
further action was then taken. On June 19, 1903, a decree was en- 
tered allowing the Viquesneys to withdraw their answer and file a de- 
murrer. This was done, joinder in demurrer was filed, and the issue 
set clown for argument. On July 8, 1903, an order was entered, which, 
after reciting that bankruptcy proceedings had been, since the institu- 
tion of this suit, "taken" against Latham in the District Court for the 
Northern District of West Virginia, and that the court is of opinion 
that the bankruptcy court should settle ail matters as to the title of the 
property, discharges the receiver, and directs him to turn over ail the 
property and the proceeds of sales thereof to G. C. Holdsberry, trustée 
in the bankruptcy case. This decree also modifies the injunction to 
the extent of directing the receiver to surrender the property to the 
trustée in bankruptcy. On August 5, 1903, a decree was entered, 
which, without stating the grounds therefor, sustains the demurrer 
and dismisses the cause at the cost of complainant. This decree also 
makes an allowance to the receiver for necessary expenses incurred by 
him of $394.36, and, it being recited that the receiver had, under the de- 
cree of July 8th, delivered ail the property and funds to the trustée in 
bankruptcy, directs the trustée in bankruptcy to pay to the receiver the 
said sum, if the trustée still has the money in his hands, or, if he has 
already paid the fund over to the Viquesneys, that they shall pay to 
the receiver the said sum. An appeal was prayed and allowed to the 
decrees of March 7th, July 8th, and August 5th. The errors assigned 
are, in brief, that the court below erred in appointing the receiver and 
directing him to take the property of the défendants, in directing the 
receiver to deliver the property to the trustée in bankruptcy, and in di- 
recting that the receiver's expenses should be paid either out of the pro- 
ceeds of sales of the property, or by the trustée in bankruptcy out of 
such proceeds, or by the défendants. 

We are met at the outset of our considération of this cause by an 
objection on behalf of the appellee that this court has no jurisdiction 
of this appeal. It is said that the jurisdiction of the court below is in 
issue, and that only the Suprême Court has jurisdiction of this appeal. 
We assume that the court below sustained the demurrer because there 
was no jurisdiction. But this décision is not appealed from. It was 
in favor of the appellants. We find nothing hère to support the view 
that this court is without jurisdiction of this appeal. McLish v. Roff, 
141 U. S. 663, 12 Sup. Ct. 118, 35 L. Ed. 893 ; Carev v. Houston R. 
Co., 150 U. S. 170-179, 14 Sup. Ct. 63, 37 L. Ed. 1041 ; U. S. v. Jahn, 
155 U. S. 109, 15 Sup. Ct. 39, 39 L. Ed. 87 ; Green v. Mills, 69 Fed. 
852, 16 C. C. A. 516, 30 L. R. A. 90 ; Evans v. McCaskill, 101 Fêd. 
658, 41 C. C. A. .577; Dudley v. Board, 103 Fed. 209, 43 C. C. A. 184; 
Watkins v. King, 118 Fed. 531, 55 C. C. A. 290. 

There is also no question of the finality of the last decree rendered by 
the court below. Êvery question has been disposed of, so far as that 
court is concerned. The cause has been dismissed, and orders made 
fer the payment of the receiver. Nothing except to exécute that decree 
remains to be done by thé trial court. 
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We are satïsfied that thç bill dîd not show a cause of équitable cog- 
nizance. The complainant was a mère simple-contract creditor. In 
Scott y. Neely, 140 U. S. 106, 11 Sup. Ct. 712, 35 L. Ed. 358, the facts 
were closely similar to the facts in the case at bar. There a simple- 
contract creditor filed a bill in equity in the fédéral Circuit Court to 
hâve set aside a f raudulent conveyance of real estate made by his debtor, 
and to hâve the land sold for the satisfaction of the complainant's debt. 
The court said : 

"In ail cases where a court of equity interfères to aid the enforcement of 
a remedy at law, there must be an acknowledged debt, or one established 
by a judgment rendered, accompanied by a right to the appropriation of the 
property of the debtor for its payment, or, to speak with greater accuracy, 
there must be, in addition to such acknowledged or established debt, an in- 
terest in the property, or a lien thereon created by contract or by some dis- 
tinct légal proceeding. Smith v. Railroad Co., 99 U. S. 398, 401 [25 L. Ed. 
437]; Angell v. Draper, 1 Vern. 398, 399; Shirley v. Watts, 3 Atk. 200; 
Wiggins v. Armstrong, 2 Johns. Oh. 144; McBlwain v. Willis, 9 Wend. 548, 
556; Crippen v. Hudson, 3 Kern. 161; Jones v. Green, 1 Wall. 330 [17 L. 
Ed. 553]. In Wiggins v. Armstrong, Chancellor Kent held that a creditor 
at large, or before judgment, was not entitled to, the interférence of a court 
of equity by injunction to prevent the debtor from disposing of his property 
in fraud of the creditor; citing some of the above autborities, and stating 
that the reason of the rule seemed to be that, until the creditor had estab- 
lished his title, he had no right to interfère, and it would lead to unneces- 
sary and perhaps a fruitless and oppressive interruption of the debtor's 
rights; adding, 'TJnless he lias a certain claim upon the property of the 
debtor, he has no concern with his frauds.' It is the existence, before the 
suit in equity is instituted, of a lien upon or interest in the property, creat- 
ed by contract or by contribution to its value by labor or material, or by 
judicial proceedings had, which distinguishes cases for the enforcement of 
such lien or interest from the case at bar." 

In Catesv. Allen, 149 U. S. 451, 13 Sup. Ct. 883, 37 L. Ed. 804, the 
facts were essentially the same as in the case at bar. Simple-contract 
creditors filed a bill in equity in the fédéral court, alleging a f raudulent 
assignment by the debtor; praying for an injunction, for the appoint- 
ment of a receiver, and that the assigned property be subjected to com- 
plainants' debts. The court said at page 457, 149 U. S., and page 884, 
13 Sup. Ct, 37 L. Ed. 804: 

"The principle that a gênerai creditor cannot assail, as fraudulent against 
creditors, an assignment or transfer of property made by his debtor, until 
the creditor has flrst established his debt by the judgment of a court of 
compétent jurisdlction, and has either acquired a lien upon the property, 
or is in a situation to perfect a lien thereon and subject it to the payment 
of his judgment, upon the removal of the obstacle presented by the fraud- 
ulent assignment or transfer, is elementary. Waite on Fraud. Con. § 73, 
and cases cited. The existence of judgment, or of judgment and exécu- 
tion, is necessary, first, as adjudicating and definitely establishing the légal 
demand ; and, second, as exhausting the légal remedy." 

In Hollins v. Brierfield Co., 150 U. S. 371-378, 14 Sup. Ct. 127-130, 
37 L. Ed. 1113, itis said: 

"The plaintiffs were simple-contract creditors of the company. Their 
claims had not been reduced to Judgment, and they had no express lien by 
mortgage, trust deed, or otherwise. It is the settled law of this court that 
such creditors cannot come into a court of equity to obtain the seizure of 
the property of their debtor, and its application to the satisfaction of their 
claims." 
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See, also, Putney v. Whitmire (C. C.) 66 Fed. 388 ; Tompkins v. 
Catawba Mills (C. C.) 82 Fed. 782, 783 ; First National Bank v. Prager, 
91 Fed. 692, 34 C. C. A. 51. 

It is seemingly contended by the appellee that the bankruptcy act 
gave jurisdiction of this cause to the Circuit Court. But we find noth- 
ing there which can avail the appellee. It is doubtful, from this rec- 
ord, whether the bankruptcy proceeding had been instituted before the 
amendment to the act took efïect. But the question is of no impor- 
tance. Neither the original bankruptcy act nor the amendment seems 
to us to afford any ground for the contention of the appellee. The 
original act (section 23a, Act July 1, 1898, c. 541, 30 Stat. 552, 553 
[U.S. Comp. St. 1901, p. 3431]) relates only to controversies between 
the trustée in bankruptcy and adverse claimants to property acquired or 
claimed by the trustée. So, also, 23b relates only to suits brought by 
trustées in bankruptcy. And the amendment, if applicable hère, like- 
wise only applies to suits by trustées in bankruptcy. 

The court below was plainly right in sustaining the demurrer and in 
dismissing the cause. We are of opinion, however, that the learned 
trial court inadvertently erred in decreeing that the expenses of the 
receiver should be paid out of the proceeds of sales, and also in directing 
that the property and funds in controversy be put into the possession of 
the trustée in bankruptcy. We are of opinion that the court below 
should hâve decreed the restoration of the property and funds to the 
Viquesneys, and should hâve directed that the expenses of the receiver 
be paid by the complainant below. 

The decrees appealed from will be reversed in the respects above 
rnentioned, and the cause remanded. Reversed. 



NORTHWESTERN COMMERCIAL CO. v. BARTELS. 

(Circuit Court of Appeals, Ninth Circuit. May 3, 1904.) 

No. 1,001. 

1. Maritime Liens— Loss by Lâches— Sale in Pboceedings in State Court. 

It seerns that under the admiralty Iaw applicable to the enforcement of 
liens the holder of a maritime lien, who participâtes in a proceeding in a 
state court which results in a sale of the vessel at his instance, loses his 
lien, if not by estoppel, at least by lâches. 

2. Same — Estoppel to Enfoece. 

Libelant, who was entitled to a lien on a schooner for salvage services 
and wages as master, filed his claim in receivership proceedings in a state 
court, and it was allowed. He consented to a sale of the vessel, and urged 
a corporation to bid, giving its offlcers to understand that his claim would 
be settled from the proceeds. He acquiesced in the sale to such corpora- 
tion, and in the delivery of the vessel thereunder, and after the sale was 
confirmed asserted the priority of his claim to the proceeds, and only 
withdrew his claim after another lien, which exhausted the fund, had been 
given préférence. Helû, that he was estopped by his conduct to enforce 
his lien against the vessel in admiralty as against the purchaser. 

1l 1. Waiver and extinguishment of maritime liens, see note to The Nebraska, 
17 C. C. A. 102. 

See Maritime Liens, vol. 34, Cent. Dig. § 87. 
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Appeal from the District Court of the United States for the North- 
ern Division of the District of Washington. 

On April 5, 1902, the appellee flled his libel against the sehooner Lilly L. to 
subject her to his clalm of lien for services performed in Grantly Harbor in 
the summer of 1901, at the request of the managing owner thereof, in getting 
said vessel off the beach and afioat, and for services rendered as master and 
navigator in bringing her from Port Grantly to Seattle in the fall of that 
year, ail of which services were claimed to hâve been rendered under an oral 
agreement with said managing owner. by which the appellee was to be paid 
at the rate of$100 per month, amounting in ail to $786.60, and to hâve a lien 
on said vessel therefor. The appellant, as claimant of the sehooner, answered, 
denying some of the material allégations of the libel, and alleging that in De- 
cember, 1901, an action was instituted in the superior court of Washington 
for King county by the copartners and owners of said sehooner, alleging that 
the sehooner was out of commission, and depreciating in value, and praying 
that a receiver be appointed to sell her and to wind up the partnership af- 
fairs; that on December 20, 1901, a receiver was duly appointed for said ves- 
sel; that he gave due and proper notice of his appointment to ail creditors and 
claimants; that on February 1, 1902, the appellee flled with said receiver his 
claim for services as it is now set forth in his libel; that the claim of the 
appellee was received by the receiver, and by him flled and allowed; that on 
February 8, 1902, with the consent of ail parties to that action and of the 
appellee and his attorneys, an order" was made directing the sale at public 
auction of the said vessel, and on March 1, 1902, it was sold to the appellant 
herein, who was the highest bidder therefor; that said sale was made with- 
out protest on the part of the appellee or any person, the said appellee being 
then and there informed of the sale, and approving and ratifying the same, 
and that at the time of the sale he informed the appellant that, if it would 
buy said vessel, he would not claim, and did not claim, any lien against the 
same for wages or otherwise; that the said appellant purchased said vessel 
without the knowledge or information that the appellee claimed or expected 
to claim any lien against the same for work done and performed previous to 
the sale of said vessel at the receiver's sale, and under the distinct under- 
standing and statement from him that he did not hâve, nor would he attempt 
to enforce, any claim or lien against said vessel; that said sale was after- 
wards conflrmed and approved, and that upon a hearing had in said superior 
court on April 2, 1902, at which hearing the appellee was represented by his 
attorneys, it was adjudged that the claim of one J. Clark of $476.40 for serv- 
ices performed in repairing said vessel while she was lying on the ways should 
be allowed as a flrst lien on the fund derived from the sale; that on April 5, 
1902, after the state court had directed the entry of an order in accordance 
with its judgment, but before the order was signed, the appellee appeared by 
his attorneys, and upon motion, by leave of the court, withdrew his claim. 
Exceptions to this answer were flled by the appellee, and they were overruled. 
Thereafter testimony was taken, and the court adjudged that the appellee had 
alleged and proved facts suffleient to entitle him to salvage compensation in 
the sum of $400, with interest, and that the vessel be sold to satisfy the same. 

The folio wing facts are established by the évidence :" The vessel arrived at 
Seattle in the latter part of October, 1901. In December following the re- 
ceiver was appointed in the suit in the state court At that time, and until 
after the sale of the vessel, she was lying out of the water, and on the marine 
ways. The appellee's claim was flled with the receiver on February 1, 1902, 
and was thereupon allowed. The order of sale was made on February 8th. 
On March lst the vessel was sold at public auction to the appellant for $502, 
and on March 8th the sale was conflrmed. On April 2, 1902, the question of the 
priority of liens upon the fund in the hands of the court for distribution was 
heard before the superior court The appellee was présent, and testifled before 
the court concerning his services and the items of his claim. His attorneys 
urged that his claim was a flrst lien upon the fund after payment of the re- 
ceiver's costs and expenses. Clark, who made the last repairs on the vessel, 
contended that his claim was superior to that of the appellee. The court, at 
the conclusion of the hearing, rendered an oral décision adjudging the lien of 
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Clark to be superior, and the claim of the appellee to be second thereto, and 
directed that a judgment order be made accordingly. On April 5th, and be- 
fore the judgment order was presented to the court for signature, the appellee, 
by hls attorneys, upon an ex parte application, obtained leave of the court to 
withdraw his daim, and thereupon withdrew 1t. The testimony pertaining 
to the défense pleaded by the appellant is, in substance, as follows: John 
Rosene, président of the appellant, testifled that the appellee came to his of- 
fice in Seattle several times after it had been decreed that the schooner be 
sold, requested him to become a bidder, and gave him to understand that ne 
had a claim against the schooner, and that he desired to hâve the sale made, 
and to hâve some person bid in compétition with Clark, who also had a lien ; 
tbat at the day of the sale the witness was présent, and had bid $400, and 
had decided to make no further bid, when the appellee urged him to bid 
more, whereupon he bid $502, and the vessel was struck off to him. He 
further testified that at the time of the sale, before buying, in the présence 
of the appellee, he made inquiry of the receiver concerning the condition of the 
vessel as to liens or claims against it, and whether or not ail parties who had 
or claimed to hâve such liens or claims were included in the proceedihgs, and 
that the receiver answered him that, so far as he knew, ail claims against the 
vessel were included in the proceedings. The appellee testifled that before the 
sale he had a conversation with Mr. Williams, an officer of the appellant Com- 
pany, in which he told Williams that he thought the vessel would sell for 
about a thousand dollars, and that Williams said, "Then you will get ail the 
money," and that the witness answered : "Pretty close to that besides what 
the receiver will get. * * * I stated to him that I calculated to get my 
money out of that vessel, no matter what became of her, or who would buy 
her ; and I told him if they would buy her the money would corne to me — 
what she was sold for; and he was satisfied to that effect" He testifled 
further that on the day of the sale he infornied Mr. Rosene that he had a 
$786 bill against the vessel, and that Rosene said, "This will come out of this 
sale when they sell her," and that he replied, "I don't know where it is going 
to come out, but that is the claim that I hâve against the vessel." The re- 
ceiver testified that he did not hear the conversation between the appellee and 
Rosene at the time of the sale, but that they were there together, and during 
the bidding the appellee "frequently spoke, or rather whispered, to Rosene — 
spoke low." Trenholme, the secretary of the appellant, testified that some 
time prior to the sale the appellee came to the office of his company to induce 
the company to buy the boat, and stated that liens had been filed with the 
receiver, and that she was going to be sold, and that among other claims was 
his own ; that he came in repeatedly to induce the company to bid ; that he 
stated that Mr. Clark "had trumped up a claim for repairs that was not done, 
and for the use of the ways at Ballard, and that he would like to see Mr. 
Clark beaten out of his claim." There was no déniai of any of the foregoing 
testimony. The only évidence concerning the value of the schooner was that 
of the appellee, who estimated it at $1,000, and that of Trenholme, who tes- 
tifled that it was of no value whatever. 

John P, Hartman, for appellant. 
Greene & Griffiths, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The contention that the proceedings in the state court and the sale 
thereunder bar the présent suit présents a question that has not been 
, directly met by any décision of the Suprême Court. It is undoubtedly 
true that the fact that a libelant has already brought suit in a state court 
for the same claim is no bar to a subséquent proceeding in admiralty. 
The Highlander, 1 Sprague, 510, Fed. Cas. No. 6,476 ; The Kalorama, 
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10 Wall. 218, 19 L. Ed. 941. But it would seem that, if the procee3- 
ings in the state court hâve proceeded so far that a sale has been had 
upon its judgment, it would operate as a waiver of the lien, provided 
that the court assumed to sell the entire vessel and ail rights and inter- 
ests therein. In The Kalorama, the court, referring to the suggestion 
that the lien was waived by the commencement of an action for the 
same claim in the state court, said : 

"But the record shows that the action is still pending, and it is well-settled 
law that the pendency of such an action is no bar to a suit in a fédéral 
court Had the judgment been rendered, it might hâve been différent." 

In Moran v. Sturges, 154 U. S. 277,.14 Sup. Ct. 1025, 38 L. Ed. 981, 
the court said : 

"If, then, the receiver had flrst taken actual possession of thèse vessels and 
sold them, such sale would not hâve eut off maritime liens and the right to 
hâve them enforced ; and while it may be true that the state courts exercis- 
ing équitable jurisdiction might undertake in the distribution of property to 
save the rights of holders of maritime liens, yet it is certain that those courts 
would haye no power by a sale under statute to destroy their liens, unless 
they had voluntarily submitted themselves to that jurisdiction." 

The inference to be drawn from this language of the opinion is that, 
if the lienholders had submitted themselves to the jurisdiction of the 
state court, the sale would hâve divested the vessel of their liens. In 
The Resolute, 168 U. S. 441, 18 Sup. Ct. 112, 42 h. Ed. 533, Mr. Jus- 
tice Brown said: 

"Did the order direct thèse vessels to be sold free of maritime liens or 
subject to them, or was it silent in this particular? Were the lienholders 
upon thèse vessels paid from the purchase money according to their relative 
rank as they would hâve been had the sale been conducted by a court of ad- 
miralty? If they were, that would amount to very strong, if not conclusive, 
évidence against the subséquent endeavor to enforce the liens in a court of 
admiralty." 

In Dudley v. The Superior and Sexton v. The Troy, 1 Newb. Adm. 
176, Fed. Cas. No. 4,115, certain holders of maritime liens and non- 
maritime liens seized the vessels subject thereto by process from the state 
courts. Afterwards the boats were sold under the order of the court 
of admiralty, and the proceeds paid into the registry thereof. Holders 
of the nonmaritime liens asserted the right to share equally in the funds 
with those who held liens originally maritime, and who had not made 
seizures under the state law. The court expressed the view that a 
party who has voluntarily waived his admiralty lien and resorted to the 
local law for his indemnity and protection could not résume his lien at 
his pleasure, and thereby be reinstated in his original rights. So, in 
Stapp v. Steamboat Swallow, 1 Bond, 190, Fed. Cas. No. 13,305, it was 
said: 

"It is, however, clearly consonant with reason and the analogies of law that 
if a party having an undisputed maritime lien voluntarily waives it by seek- 
ing another remedy he cannot be reinstated in his original right." 

A case directly in point is The Mary Morgan (D. C.) 28 Fed. 196-202, 
in which the court said : 

"I can recail no instance in which a creditor may sell his debtor's property 
a second time for the same debt. He invites the public to purchase, proposing 
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to take the proceeds while the purchaser takes the property. How can he 
afterwards, in effect, claim the property also?" 

It would seem, in view of thèse décisions and expressions of the 
court, that under the admiralty law applicable to the enforcement of 
liens one who participâtes in such a proceeding in a state court result- 
ing in a sale at his instance, loses his lien, if not by estoppel, at least by 
lâches. The Seminole (D. C.) 42 Fed. 924. 

But aside from the question of estoppel by the judgment and sale 
under the proceedings of the state court or the lâches of the appellee, 
we think his conduct and représentations to the appellant estop him 
now to assert a lien against the vessel. He duly presented his claim 
to the receiver in the state court, and his claim was allowed. After 
that court had ordered the sale of the vessel, he went to the officers 
of the appellant, and urged them to become purchasers at the sale. 
At the time of the sale he was présent, conferring with the président 
of the appellant; and when the latter inquired of the receiver if ail 
claims against the vessel were included in the proceedings, and the 
receiver replied that they were, the appellee made no déniai of that 
statement. A month later, and after the sale had been confirmed, he 
appeared with his attorneys before the state court, and he testified 
concerning his claim and the items thereof. It was not until the court 
had announced its décision adjudging Clark's lien to be prior to his 
that the appellee withdrew his claim. He testified in the présent case 
that prior to the sale he stated to Williams, the treasurer of the ap- 
pellant, that he thought the vessel would sell for about a thousand 
dollars, and that he would get practically ail the proceeds after pay- 
ment of the receiver, and that he further said that, if the appellant 
would buy her, the money that she was sold for would corne to him, 
and that Williams "was satisfied to that effect." In wbat plainer lan- 
guage could he hâve informed the appellant that his claim was included 
among those for the satisfaction of which the vessel was to be sold? 
The force of his statement to Williams is not modified by the fact 
that he testified that he further said that he calculated to get his 
money out of that vessel, no matter what became of her, or who would 
buy her. The plain inference to be drawn from ail that he said was 
that he looked to the proceeds of that sale to satisfy his lien, and that 
Williams was satisfied to that effect. He does not deny that he told 
the secretary of the appellant that liens had been filed with the re- 
ceiver, and that the schooner was going to be sold, and that among 
other claims was his own. The learned judge of the District Court 
was of the opinion that, if the proof showed that the appellee induced 
the claimant to purchase the vessel by making a verbal agreement to re- 
linquish his claim and to look to the purchase money, and that the 
amount bid was sufficient to pay him any considérable part of the 
amount which he was justly entitled to receive, there would be sub- 
stantial ground for an estoppel, but that there could be no estoppel 
from the facts proved for the reason that the amount bid was not 
sufficient to pay him anything. We think that the fact that the 
amount bid was not sufficient under the order of distribution made by 
the state court to pay the appellee anything is wholly immaterial to 



30 131 FEDERAL REPORTER. 

the question under discussion. The estoppel consists in the appellee's 
conduct and représentations and the act of the appellant thereby in- 
duced. It is in no way affected by the subséquent disposition of the 
money, or by the fact that the expectation of the appellee was not 
realized. The appellant had the right to rely on his représentations. 
It became- the purchaser at his instance, and upon his assurance that 
his claim was one for the payment of which the vessel was being sold. 
We are not unmindful of the gênerai rule that the lien of a seaman 
for his wages is under the protection of courts of admiralty, and that 
nothing short of absolute payment, or some act on his part showing 
an intelligent intention to waive his lien, shall be construed as a 
waiver thereof, and that courts of admiralty take notice of the improv- 
idence, the ignorance, and the guilelessness of seamen, and protect their 
interests. But we see no place for the application of the rule to the 
présent case. A mariner who for 15 years has had expérience as a 
master and navigator of vessels can hardly be said to come into court 
in the attitude of a ward of the admiralty. There is nothing in this 
case to show that the appellee was overreached, or unjustly dealt with. 
lie was represented in the proceedings in the state court by able 
counsel, and he appears to hâve been fully capable of taking care of 
himself. His chief solicitude seems to hâve Tseen to obtain a bidder 
upon the vessel for his own benefit, and to exclude the claim of the 
other lienholder. There can be no doubt of the power of a seaman to 
release his claim of lien if the release is made upon adéquate consid- 
ération, or upon some corresponding benefit resulting to him. The 
International (D. C.) 30 Fed. 375. In the Olive Mount (D. C.) 50 
Fed. 563, Nelson, District Judge, held that seamen who had authorized 
the owner of their vessels to make settlement in their behalf of ail 
claims for salvage could not, after such settlement, collect against the 
salved property. Said the court : 

"They ail had knowledge of the negotiations going on between the owners 
of the vessel and the company for the settlement, but they made no objections, 
set up no separate claim, nor asked nor expected to be consulted. The vessel 
also was delivered up to the owners without objections from them. They 
clalmed their share after the money was paid, and It was only after their fail- 
ure to come to an agreement with the company that they brought this suit. 
Their demand on the company ratifled the settlement even if no previous au- 
thority had been given." 

So in the présent case it appears that the appellee participated in 
the proceedings in the state court, consented to the sale of the vessel, 
urged the appellant to become a purchaser, gave it to understand that 
his claim was to be settled by the purchase money, acquiesced in the 
sale after it was made and in the delivery of the vessel to the appellant, 
and made no objection to any of the proceedings until he found that 
the claim of Clark, whom he specially desired to exclude from partici- 
pation in the fund, had been adjudged to be superior to his own. Every 
considération of justice and fair dealing leads to the conclusion that 
thèse facts constitute an estoppel in pais. 

The objection is made that the answer is not so framed as to pré- 
sent the défense of estoppel. No objection was interposed to the tes- 
timony on that ground. The court below considered it as one of 
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the défenses in the case, and we are justified in so regardîng it Hère. 
It is the facts pleaded that constitute an estoppel in any given case, 
and not the term by which the défense may be designated. 

The decree of the District Court is reversed, and the cause is re~ 
manded, with instruction to dismiss the libeL 



DAVIS et al. v. A. BOOTH & CO. 

(Circuit Court of Appeals, Sixth Circuit. August 2, 1904.) 

No. 1,310. 

1. Sales— Good Wiix— Equity— Jurisdiction— Multiplicity of Sttits. 

Bquity has jurisdiction to restrain the violation of an agreement en- 
tered into as a part of the sale of a business, by which the persons inter- 
ested therein agreed not to again engage in business in certain localities 
for a deflnite time, beeause of the diffîculty in estimating the damages 
accruing, and to prevent a multiplicity of suits. 

2. Same— Validity of Conteact— Public Policy. 

An agreement by which the stockholders of a corporation, on selling its 
assets to complainant's assignor, agreed not to again engage in a similar 
business in specifled localities for a period of 10 years, or do any act 
tending to impair the good will of the business sold, was not contrary to 
public policy. j 

3. Same— Anti-Tbust Act. 

Where a corporation engagea in the business of buying and selling flsb 
sold out its assets and good will to plaintiffi's assignor, and the seller no 
longer retained any interest in the property, so that the sale was not a 
mère combination of owners and properties under one management, the 
sale was not in violation of the fédéral anti-trust act of July 2, 1890, c. 
647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200], prohibiting contracts in 
restraint of trade, though the contract might incidentally or in some re- 
mote degree injuriously affect interstate commerce. 

4. Same— State Statutes— Construction. 

3 How. Ann. St. § 9354j, denominated an act prohibiting certain trust 
combinations, and providing that ail contracts, the purpose or intent of 
which shall be in any manner to prevent or restrict free compétition in 
the sale of any article or commodity, or in any other branch of business 
or labor, shall be utterly illégal and void, provided that it shall not inval- 
idate or affect contracts for the sale of the good will of a trade or busi- 
ness, does not prohibit a contract for the sale of a business where it was 
not intended that the seller should thereafter hâve any interest in the 
property, or an agreement by which the seller's stockholders contracted 
not to again engage in a similar business in compétition with the buyer 
in certain places for a specifled time. 

5. Same— Restraint of Compétition. 

An agreement ancillary to a sale of a corporation^ business, by which 
the stockholders, who received the purchase priée, agreed that, in order 
to protect the good will of the business so sold, they would not either di- 
rectly or indirectly engage in the same business within certain distinct 
limits for a period of 10 years, was not void, as an unreasonable restraint 
of compétition in trade, at common law. 

6. Same— Consteuction. 

Where a contract ancillary to the sale of a business provided that the 
stockholders of the seller would not again engage in a similar business 

ï 1. See Injunction, vol. 27, Cent. Dig. § 121. 
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ftw a përiod of 10 years in the territbry, or thè immédiate vicinity of the 
territôry, dealt in by the corporation, or operated in by it or its agents, 
or the immédiate vicinity of such territôry, the tocalities guarded against 
were restricted to those in which the selling company had establishments 
for dbing business, and the immédiate vicinity thereof, and did not include 
ail parts or every one of the United States in which a former customer 
resided, or into which the corporations correspondence had extended, or 
through which an agent of the company had traveled. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 
For opinion below, see 127 Fed. 875. 

Edward E. Kane and Fred A. Baker, for appellants. 
Henry M. Duffield and Charles S. Thornton, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. The object of this bill filed in the 
Circuit Court by the appellee, A. Booth & Co., was to obtain an injunc- 
tion against the appellants to restrain them from violating an agree- 
ment made by them with William Vernon Booth, to the benefits of 
which the appellee claimed to be entitled. It states : That the com- 
plainant is a corporation organized under the laws of Illinois on Au- 
gust 1, 1898, with a capital of $5,500,000, for the purpose of buying, 
catching, and selling fish, and having its gênerai office at Chicago. 
That the Davis Fresh & Sait Fish Company was a corporation organ- 
ized under the laws of Michigan for a similar business, with headquar- 
ters at Détroit. That on or about August 14, 1898, the last-named 
company, for the considération of $17,473.14, sold ail its properties, 
including the good will of its business conducted at Détroit, and gave 
a bill of sale, with Warranty of title, to William Vernon Booth, on Sep- 
tember 14, 1898, and Davis gave a personal guaranty of the contract 
of sale. That, as an inducement to the sale, Davis and the other stock- 
holders of the selling company entered into the following agreement : 

"This instrument witnesseth, that William Vernon Booth has purchased 
the plant, business and good will of the business of the Davis Fresh & Sait 
Fish Co., and has paid therefor the sum of $17,473.14 ; that in making said 
transfer, and as an inducement to said William Vernon Booth to purchase 
said plant, business and good will and pay the sum aforesaid for the saine, 
we each hâve agreed that we would not, and we now do agrée, each for him- 
self, jointly and severally with him, the said William Vernon Booth, his heirs 
and assigns, forever, that we will not, durîng the next ten years, in the terri- 
tory or the immédiate vicinity of the territôry dealt in by our company, or 
operated in by ourselves or the agents or employées of the company engage 
or in any manner be interested in, either directly or indirectly, for ourselves 
or for others, the same or like kind or character of business as that heretofore 
conducted and now being carried on by said company, its officers, agents, em- 
ployées and assigns, and that we will not, during the said period of ten (10) 
years, either directly or indirectly, be guilty of any act interfering with the 
business, its good will, its trade or its customers, or corne in compétition with 
the same ; and we will not, jointly or severally either in flrms or corpora- 
tions, or as individuals or in any other way, directly or indirectly interfère 
with the said trade or business, or do any act prejudicial to the same or any 
part thereof, or interfère with the persons employed therein; the meaning 
hereof being that the said William Vernon Booth is buying and paying for 
the good will of the business in the largest and fullest scope of tbe terni ; and 
that we will not, and each agrées that he will not, do anything to interfère 
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with or injure the said business, but will, during saîd period, lend his ald and 
best influence to the promotion and advancement of the same. 

"In witness whereof, we hereunto subscribe our names and affix our seals, 
jointly and severally, tbis flrst day of August, A. D. 1898. 

"Edgar A. Davis. 
James T. Donaldson. 
Belle E. Harper. 
Ed. E. Kane. 
Belle B. Davis." 

— Which agreement was delivered and the considération of $17,473.14 
paid on September 14, 1898, and said considération was then distrib- 
uted among the stockholders of the selling company. That on Sep- 
tember 27, 1898, said William Vernon Booth, for a valuable consid- 
ération, sold to the complainant ail the properties so purchased of the 
Davis Fresh & Sait Fish Company, including the good will of the busi- 
ness, and assigned to said complainant the above-quoted agreement of 
the stockholders of said last-mentioned company. That at the time of 
its sale to William Vernon Booth the Davis Fresh & Sait Fish Com- 
pany was conducting its business not only at Détroit, but in the follow- 
ing named places— either selling to regular customers, or having es- 
tablished agencies there — namely: "Cincinnati, Cleveland, Columbus, 
and Dayton, in the state of Ohio ; Louisville, Kentucky ; Nashville, 
Tennessee; St. Louis and Kansas City, Missouri; Buffalo and New 
York City, in the state of New York ; Grand Rapids, Jackson, East 
Saginaw, Battle Creek, Lansing, and Port Huron, in the state of 
Michigan." That Davis became an employé of the complainant, but 
after a time withdrew, and with Delos Cook, Michael J. Dee, and Alva 
M. Hungerford organized a limited partnership under the laws of 
Michigan, and filed a certificate thereof in the office of the clerk of 
the county of Wayne, in that state. That on August 26, 1898, the 
complainant made a similar purchase of the E. A. Edson Company, an 
Ohio corporation doing a similar business at Cleveland, and also at 
Détroit, and that Edson, its président, made a similar agreement with 
that of the stockholders of the Davis Fresh & Sait Fish Company, and 
that it made a like purchase of the Buffalo Fish Company, a New 
York corporation, and obtained a similar agreement form its stock- 
holders. That Davis, after leaving complainant, organized the Gopher 
Fish Company in opposition to complainant, at St. Paul, Minn., and 
induced Donaldson, who was one of the signers of the agreement of 
the Davis Fresh & Sait Fish Company stockholders, who was subse- 
quently in the employment of the complainant, to take charge of the 
said Gopher Fish Company, and also induced Hungerford, another of 
said signers, to léave complainant and become bookkeeper of the 
Woiverine Fish Company. That Davis and Edson made public an- 
nouncement that they intend ed to "fight complainant in a business way," 
and intended to organize corporations in Détroit, Cleveland, New York 
and other places, which should be under one control, and act tbgether 
in business policy, and fix prices for the purchase and sale of fish, 
whereby they could better promote the interests of the public, ând that 
they caused to be published in leading journals articles (which are 
copied into the bill) indicàting that they intended to carry on, or 
cause to be carried on, a strong compétition with the complainant in 
131 F.— 3 
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the fi$b, bujsinegs. That they charaeterized the complainant as a "trust," 
the contrary of which the complainant avers to be the fact, and it 
vOucries" a detisiOh of the Suprême Court of New York to that effect. 
That Davis, F^dson, and another hâve entered âCtively into the fish 
business in the territory, and the vicinity of the territory, dealt in by 
their respective corporations, in violation of their agreements, and 
organized cofnpanies to prosecute said business at New York, Cleve- 
land, and Détroit/ That the Wolverine Fish Company was organized 
by Davis to more conveniently violate his agreement, and has been and 
now is conducting and threatens to conduct its business in a manner 
calculated to injure the complainant, and render the good will pur- 
chased of his company valueless. That he interfères with its business, 
tràde.and customers. That he solicits consignments of fish and makes 
purchases thereof from the former customers of his company, and has 
in many instances drawn away such customers to the Wolverine Fish 
Company, and that Edson, Hungerford, and Dee are assisting him. 
That Davis is sending out to the former customers of his company 
false statements injurious to the complainant's réputation for honesty 
and fair dealing, which tend to the loss of complainant's business, and 
that Davis is insolvent, and a judgment against him would be uncol- 
lectible; and a considérable number of the statements referred to are 
set out, the truth of which is denied. And the complainant says it has 
been greatly injured by this conduct of the défendants, and has sus- 
tained already the loss of more than $100,000, and will continue to 
suffer further irréparable loss unless the défendants are enjoined, etc. 
Thé prayer is that the défendant Davis be compelled to perform his 
agreement rnade with William Vernon Booth, and that he — 

"And his agents and employés be enjoined during the full terni of ten years 
from August 1, 1898, from engàging or in any manner being interested, di- 
rectly or indirectly, for themselves or for others, in the city of Détroit, or if? 
the immédiate vicinity of any territory dealt in on or prior to August 1, 1898, 
or opéra ted by the said Davis Fresh & Sait Fish Company, or the défendant 
Davis, or the agents or employés of the Davis Fresh & Sait Fish Company, in 
catching, buying, selling, handling, or dealing in any kind of fish or other sait 
or fresh waterfood produets, in the storage thereof, the manufacture of, or 
dealing in any manner in fish produets, and from engàging in or in any man- 
ner being interested in, in the territory aforesaid, any other kind or charaeter 
of business, the same as or îike that cbndueted and carried on by the Davis 
Fresh & Sait Fish Company on and prior to August 1, 1898, or by its offleers, 
agents, employés, or assigna, and from soliciting or inviting, in the territory 
aforesaid, other persons toijbuy from or sell to or otherwise deal with them, 
or either of them, in said business aforesaid, and from interfering with the 
business formerly transaetéd by the Davis Fresh & Sait Fish Company, and 
by it sold, assigned, and transferred to William Vernon Booth, its good will, 
Its tfpde, or its customers, and from coming into compétition with this com- 
plainant's business in the city qî Détroit and vicinity, and wherever the busi- 
ness of the Davis Fresh & Sait Fish Company extended at the time of its 
sale to and contract with said Booth, and from interfering in any way, direct- 
ly or indirectly, with the said trade or business, and from doing any act prej- 
udicial to the same, or any part thereof, aiid from interfering with the persons 
eniployed in the service of this complainant, and from using their aid or in- 
fluence in regard to this complainant's trade or business, otherwise than for 
the promotion and advancëmënt of the same, and that the said défendants 
Eugène B. Edson, Alvà M. Hungerford, Michael J. Dee, and Wolverine Fish 
Company, Limited, their agents, servants, and employés, be enjoined during 
the full period of ten yçars from August 1, 1898, from aiding the said Edgar 
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A. Davis or particlpating with said Davis In and otherwlse, directly or indl- 
rectly, interfering with the business of the complainant, or with the persons 
employed therein, and from using their aid and influence In connection with 
the said Davis, otherwise in regard to complainant's trade or business, other- 
wise than for the promotion and advancement of the same, and that the sai.d 
Edgar A. Davis, Eugène R. Edson, Alva M. Hungerford, Michael J. Dee, and 
the Wolverine Fish Company, Limited, be so enjoined and restrained during 
the pendency of this action ; and that this complainant recover from the said 
défendants such sum as, upon a proper accounting, the complainant may show 
it has been damaged by reason of the wrongful action of the said défendants, 
and for such other and further relief as to the court may seem fit." 

Many affidavits and exhibits were attached to the bill in support 
thereof. We hâve stated the contents of the bill with considérable full- 
ness, in order to show the scope of the controversy. 

The complainant moved for a preliminary injunction. Ail the de- 
fendants except Edson, who was not served or did not appear, answered 
the bill, and filed a large number of affidavits of other persons in opposi- 
tion to the motion — so many that we cannot take space to array them. 
It is sufficient to say that the answers and affidavits raise a conflict 
of proof in référence to several 6i the matters stated in the bill and 
the affidavits accompanying it. The arguments made hère, in the 
main, proceeded upon the broader aspects of the controversy. Besides, 
having regard to the practice which obtains in this class of appellate 
proceedings, we should not go into a nice balancing of proof or esti- 
mate of particulars. This being an appeal from an order granting a 
preliminary injunction, unless we should see that the court below had 
fallen into a positive mistake in regard to some important fact, we 
should not disturb its findings, and it is not claimed that such a mistake 
has happened. The court below granted this preliminary injunction 
by the order following : 

"Now, therefore, we strictly command and enjoin you, the said Edgar A. Da- 
vis, your attorneys, solicitors, clerks, servants, and agents, under the penalties 
that may follow on you in case of disobedience, that you forthwith, and until 
the further order of this court, desist from engaging or in any manner being 
interested, directly or indirectly, for yourself and for others, in the city of 
Détroit, or in the immédiate vicinity of any territory on or prior to August 
1, 1898, dealt in or opérated by the Davis Fresh & Sait Fish Company, de- 
seribed in the bill of eomplaint in this cause, or the défendant Davis, or the 
agents or the employés of the said Davis Fresh & Sait Fish Company, in catch- 
ing, buying, selling, handling, or dealing in any kind of fish, or other sait or 
fresh water food products, in the storage thereof, the manufacture of or deal- 
ing in any manner in fish products, and from engaging in, or In any manner 
being interested in, in the territory aforesaid, any other kind or character of 
business, the same as or like that conducted and carried on by the Davis Fresh 
& Sait Fish Company on and prior to August 1, 1898, or by its officers, agents, 
employés, or assigns, and from soliciting or inviting, in the territory aforesaid, 
other persons to buy from, or sell to or otherwise deal with you or the Wol- 
verine Fish Company, Limited, or either of them, in said business aforesaid, 
and frotn interfering with the business formerly transacted by the Davis Fresh 
& Sait Fish Company, and by it sold, assigned, and transferred to William 
Vernon Booth, its good will,- its trade, or its customers, and from coming into 
compétition with this complainant's business in the city of Détroit and vicin- 
ity, and wherever the business of the Davis Fresh & Sait Fish Company ex- 
tended at thé time of its sale to and contract with said Booth, and from in- 
terfering in any way, directly or indirectly, with the said trade or business, 
and from doing any act prejudicial to the same or any part thereof, and from 
interfering with the persons employed in the service of this complainant, and 
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from usirig your ald or influence in regard to this complainant's trade or 
business, otherwise than for the promotion and «avancement of the same. And 
iiow, therefore, we strictly èommand and enjoin you, the said Alva M. Hung- 
erford, Michael J. Dee, and the Wolverine Fish Company, Limited, your attor- 
neys, solicitors, clerks, servants, and agents, under the penalty that may f ol- 
low in casé of disobedience, that you are forthwith and until the further order 
of this court to desist from aiding the said Edgar A. Davis, or participatifs 
with said Davis in, directly or indirectly, interfering with the business of the 
compiainant, or with the persons employed therein, and from using yonr svid 
and influence in connection with the said Davis or otherwise in regard to 
complainant's trade or business acquired under the said contract, otherwise 
than for the promotion and advancement of the same." 

The défendants appeal from this order. 

1. It is assigned as errof that the court held the bill of complaint to 
state a case entitling the compiainant to relief by injunction ; and it is 
argued that the proper remedy is by an action at law, and further that 
public policy is opposed to the enforcement of such contracts. With 
regard to the objection that there is a remedy at law, it is quite clear 
that the difficulty in estimating the damages in such a case, and the 
succession of causes of action and the multiplicity of suits likely to en- 
sue, furnish. ample reasons for the exercise by a court of equity of its 
power to restrain the çôritiffuance of the supposed wrongdoing. And 
if the contractas not one which should be held by the court unlawful 
as opposed to public policy, there is no sufficient reason for withholding 
relief. We are referred to the case of Bensley v. Texas & Pac. Rv. Co., 
191 U, S. 492, 24 Sup, Ct. 164, 48 L. Ed. 274, as conclusive of the 
validity Ôf, thïs objection, A railroad company had entered into a con- 
tract that.it wpuld not establish another dépôt within three miles of 
one agreed tp be built upori the plaintiff's land. Upon a bill filed to 
restrain the company from establishing a dépôt within that distance, as 
ordered by the State Railroad Commission, it was held that the in- 
junction should not be allowed. The décision was rested upon the 
ground tTrat: the railroad company was by reason of its charter bound by 
a public diity in regard to the location of its dépôts, which it ought not 
to be permitted to disable itself from performing. In the présent case 
the parties to" the contract w.ere private parties, upon whom no public 
duty w4s irhposed, other than such as rest upon ail private individuals. 
The ground upon which the décision cited was based is wholly absent 
hère. In the case of Norcross v. James, 140 Mass. 188, 2 N. E. 946, 
thé contract soùght to.be enforced was a merely personal covenant, and 
did not run with the land subsequently conveyed to the défendant. 
Whether the contract in : question is void in law, upon the ground that 
it is in restraint of trade of compétition in trade, is a question which will 
be discussed further on. 

2. One of the principal grounds upon which it is urged for the ap- 
pelants that the agreement in question is void is that it was an agree- 
ment in. restraint of trade, in violation of the anti-trust act of Julv 2, 
•1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200] . But that 
âct, as was held in United States v. E. C Knight Co., 156 U. S. 1, 15 
Sup. Ct.. S49, 39 L,. Ed. 32,5,, is leveled against contracts which hâve a 
direct relation to interstate commerce, and does not extend to contracts 
which may incidentally or in some remote way corne into relation with, 
or become the source of, interstate traîne. In that case a New Jersey 
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corporation, bèîng already in control of a large majority of the sugar 
renneries in the United States, acquired the control, by a purchase of 
their stock, of four Philadelphia refineries, and the question was vvhether 
such an acquisition was a violation of the anti-trust act. It was not 
doubted that the sugar refined there would, to a large extent, at least, 
become the subject of interstate traffic, but such traffic was not the 
subject directly involved. We think there is nothing in the anti-trust 
act which rendered unlawful the purchase by William Vernon Booth 
and his transfer, to A. Booth & Co., of the plant of the Davis Fresh 
& Sait Fish Company, or which necessarily rendered invalid the agree- 
ment of the stockholders of the latter company, which was ancillary 
to the contract of saie. Nor can tliïs conclusion be afïected by the fact 
that A, Booth & Co. also purchased other plants and stocks to an extent 
that tended to create a power to monopolize the fish market. There 
is a clear distinction, which seems to be lost sight of in the argument 
hère, betwéen the aggregation of properties by purchase when the seller 
no longer retains an interest in the property, and a combination of own- 
ers and properties under one management, where each owner's interest 
is continued in the combination. To this latter class belongs the case 
of Merz Capsule Co. v. United States Capsule Co. (C. C.) 67 Fed. 414, 
afErmed in 71 Fed. 787. It may be that the practice of acquiring by 
a single corporation, through purchase of a great number of single 
plants in several states, of power to control the market of a given com- 
modity in a wide area of territory, may become injurious to the public ; 
but, if so, it would seem that the limitations and the means for the re- 
striction and correction required must be supplied by the lawmaking 
power, since the old law against forestalling the market has become 
obsolète. It is possible that it may be developed at the final hearing 
that interstate traffic may be directly involved in this agreement. But 
if so, it will be prudent to postpone final décision in respect to the con- 
séquences thereof upon the validity of the agreement until the case is 
presented upôn full proof, rather than by ex parte afïidavits as now. 

3. It is further contended that the contract was reridered void by the 
statute of Miçhigan of 1889, which enacted that : 

"Ail contracta * * * the purpose, object or intent ,of which shall be 
* * * in any manner to prevent or restrict free compétition in the sale of 
any article or commodity prodùced by mining, manufacture, agriculture or any 
other branch of business or labor, shall be titterly illégal and void * * * 
provided, however, that this section shall in no manner invalidate or affect con- 
tracts for what is known and recognized at common law and in equity as con- 
tracta for the good will of a trade or business." 

But that act contained a proviso excepting certain classes and subjects 
which rendered it of doubtful constitutionalitv. Such législation was 
held void in Connolly v. Union Sewer Pipe Co", 184 U. S. 540, 22 Sup. 
Ct. 431, 46 L. Ed. 679, and the Miçhigan statute was amended in 1899, 
which was after this transaction, so as to remove the objection. The 
act of 1889 is denominated in 3 How. Ann. St. § 9354j, as one prohibit- 
ing "certain trust combinations," and we hâve no doubt it was intended 
for such cases. We thihk that the intent which made the contract or 
combination unlawful was one in which both parties participated, and 
that the act was not intended to comprise a case where there was a sale 
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and purchase of property, after which the seller should hâve no interest 
inthe property, and therefore would hâve rïo intent as to its further 
use. The act of 1899 is subj.ect.tb the same construction, but, as it 
would not render unlawful a contract which had been lawfully made, 
we need not consider it further. 

4. But finally it is insisted that the stipulation in question contained 
in the agreement of date August 1, 1898, is void at common law, for 
the reason that it is an unreasonable restraint of compétition in trade. 
The agreement was ancjllary to the contract of sale made by the Davis 
Fresh & Sait Fish Company, in which thèse stockholders had the entire 
interest, and of the fruits of which sale they were the beneficiaries. 
That contract expressly ihcluded the good will of the business of the 
seller, and the stipulation of the stockholders was made, as it recites, to 
induce the sale ; and it was for the protection of the vendee in the enjoy- 
ment of it, and, as it seems to us, would pass by the transfer of the 
property, business, and good wiU to William Vernon Booth's vendee, 
to whom the agreement was also assigned. The question of the rea- 
sonableness of such a stipulation is one which was elaborately discussed 
by Judge Taft in delivering the opinion of this court in United States 
v. Addyston Pipe & Steel Co., 85 Fed. 271, 29 C. C. A. 141, .46 L. R. A. 
122. It would be useless to reiterate the grounds and reasons upon 
which it was held that such a stipulation is valid if it goes no farther 
than to support and protect the interests transferred by the contract 
of sale. If tested by this rule alone, we think this stipulation should 
be held valid and obligatory. 

But referring again to the distinction already alluded to between an 
aggregation effected by purchase, and a combination of several own- 
ers to pooltheir business and eliminate compétition, it is to be observed 
that in the présent instance it appears that the purchase price paid to 
the Davis Fresh & Sait Fish Company consisted partly of cash and 
partly of stock in the corporation of A. Booth & Co., and that therefore 
the transaction was of a mixed character. This is an aspect of the 
case which has given us most concern, and in respect of which we are 
not aware of any décision precisely in point. We are unwilling to 
décide a matter of so much importance at this preliminary stage of the 
case, and espècïàlly so because no particular attention has been given 
to it in the briefs and argument of counsel. We purpose, therefore, 
to give such directions m regard to the continuance of the injunction 
as will préserve the rights of parties from serious impairment in the 
intérim, and reserve this and another question reserved in another part 
of this opinion until final hearing. 

There are no other questions which seem to require independent 
discussion, except one which relates to the scope of the injunction 
awarded by the court below. We are of opinion that the proper con- 
struction of the agreement given by the stockholders. of the Davis Fresh 
& Sait Fish Company requires that the description of the localities in 
which their stipulations should be operative, stated in the writing at 
the beginn}ng of said stipulations, extends to and qualifies ail of them, 
and that such localities are restricted to those in which the company 
had establishments for doing business, and the immédiate vicinity there- 
of. It could not mean ail, parts or every one of the United States in 
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which a former customer resided, or into which its correspondent had 
extended, or ^hrough which some agent of the company had traveled. 
No definite or reasonable bounds are indicated by the contract, other 
than those which we hâve indicated. Besides, the inclusion made by 
the words "or the immédiate vicinity of the territory," etc., implies some 
place from which the "immédiate vicinity" 'is to be estimated, and ex- 
cludes the idea of reckoning from some indefinite point. The order- 
ing part of the injunction directed to the Wolverine Fish Company is 
also too broad, when, in addition to forbidding certain conduct in con- 
junction with Davis, it proceeds to forbid that company from doing 
such things "otherwise." The Wolverine Fish Company was a stranger 
to the Davis agreement, and, as to anything in which he should not 
participate, it was not affected thereby. The injunction should be 
modified accordingly. We think, also, that the complainant should be 
required to give bond to indemnify the défendants from damages aris- 
ing from the issuance of the writ, in case the bill should not be finally 
sustained, as a condition to the continuance of the injunction. 

With thèse modifications, the order of the Circuit Court is affirmed. 
The costs of this appeal will be divided. 



GIBSON v. ANDERSON. 
(Circuit Court of Appeals, Ninth Circuit. May 3, 1904.) 

1. Public Lands — Indian Réservation— Authobity of Président. 

The Président of the United States, by proclamation, has power to re- 
serve a portion of the unoccupied public lands of the United States for 
an Indian réservation, notwithstanding Rev. St. § 2319 [U. S. Comp. St. 
1901, p. 1424], declaring ail minerai deposits in the public lands of the 
United States and the lands containing the same open to exploration and 
purchase. 

2. Same^-Minebal Lands— Entby. 

Where complainant made certain mining locations on an Indian réserva- 
tion on May 2T, 1902, on which day an act of Congress subjecting minerai 
lands in thé réservation to minerai entry was passed (Act May 27, 1902, 
c. 888, 32 Stat. 245), but on the same day two joint resolutions (32 Stat. 
pt. 1, 742, 744) were passed postponing the opération of the act until De- 
cember 31, 1902, such joint résolutions suspended complainant's right to 
locate minerai claims on the land under such act. 

3. Same— Statittes— Enactment— Published Record— Impeachment. 

Where the published record of joint resolutions of Congress, duly au- 
thenticated, showed that the resolutions were approved by the Président 
on May 27, 1902, such record could not be impeached by proof showing that 
they were not in fact approved until a later date. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the District of Washington. 

The appellant, M. F. Gibsôn, was the complainant in a suit In equity brought 
to enjoin A. M. Anderson, the appellee, who is the Indian agent in charge of 
the Spokane Indian réservation in Stevens county, in the state of Washington, 
from interfering with certain mining locations situate within the Indian 
réservation, and located on May 27, 1902. The bill allèges that the locations 
were made in due compliance with the laws of Congress and the statutes of 
the state of Washington, but that the appellee claims and maintaihs that the 
land whereon they are located was créa ted an Indian réservation by virtue of 
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an exgerçtivç opjer of the Président of the United States made on January 18, 
188Ï, oirqering that the. said land be, "and the same is hereby, set aside and 
resésrved for the use and occupation of the Spokane Indians." The bill allèges : 
Th'àt the executive order does not hâve the effect, as claimed by the appellee, 
to withdraw the minerai lands within the territory therein described from 
minerai locations, but that the same remalned subject to the provisions of and 
locations under section 2319 of the Reyised Statutes, and that if, by said execu- 
tive, ordër, any such rights' als are contended for by the appellee were estab- 
lished, the same were sùrrèndèred by virtue of a treaty stipulation entered into 
between the United States and the Spokane Indians on March 18, 1887, and 
ratified by .Cpngress on Jnly 13,1892,jwhereby the said Indians, in considéra- 
tion oftûe sum of $95,0,00, àgreed toremove to the Coeur d'Alêne réservation, 
there to tàkè allotments inseveraity. That, after the making of said treaty 
and^ the ratification pf tnè same, the further and continued occupancy of said 
territory by the Spokane ; Indians w&s merély as tenants or occupants at suf- 
ferance or at will. That afterwards, in May, 1902, Opngress pas,sed an act 
entitled "An act making appropriations for the current and contingent expenses 
of the Indian Departmépt and for fulfllling treaty stipulations with various 
Indian tribes for the fiscal jear ending June 30, 1903, and for other purposes" 
(Aet May 27, 1902, e. 888, 32 Stat. 245), which act was signed by the Président 
of the United States, and: on May 27, 1902, became a, lâw. That said act con- 
tains.the.fo^lowing provision: "That the minerai lands only in the Spokane 
Indian réservation in the statè of Washington shall be subject to entry under 
the laws of the United States in relation' to the entry of minerai lands : pro- 
vided, that lands allotted to the Indians, or used by the government for any 
purpose, or by any school, shall not be subject to entry under this provision." 
That subsequently Congress passed joint resolution No. 24 (32 Stat. pt. 1, 742), 
fixing July 1, 1902, as the time when said act should take effect, except as 
otherwise specially provided therein, and passed also joint resolution No. 25 
(32 Stat. pt. 1, 742), flxing December 31, 1902, as the time when that provision 
in said act which relates to the subjecting to entry under the mining laws of 
the United States lands in said Indian réservation, should take effect and be 
opéra tive, and passed also Joint Resolution No. 31 (32 Stat. pt. 1, 744), which 
contains the following provision: "The Secretary of the Interior is directed 
to make allotments in severalty to thè Indians of the Spokane Indian réserva- 
tion in the state of Washington, and upon the completion of such allotments, 
the Président shall by proclamation give public notice thereof, whereupon the 
lands in said réservation not allotted to Indians, or used and reserved by the 
government or occupied for school purposes, shall be opened to exploration, 
location, occupation and purchase under the mining laws." That said last- 
mentioned cesolution purppr.ts to-. hâve been approved on June 19, 1902. That 
while joint résolutions 24 ajid; 25 purport to hâve been approved on May 27, 
1902, they were not, nor w.âs either of them, actually approved by the Président 
of the United States until'after June 1, 1902. That said mining locations were 
made upon information reeeived from Washington, D. 0., immediately follow- 
ing the approval of said aç£ pf May 27, 1902. The bill proceeds to set forth 
the acts and threats of the Indian commissioner hostile to the appellant's pos- 
session of said mining claimS, and as to which injunctive relief is sought. 
The appellee interposed à gênerai demurrer tp the bill for want of equity. 
The court susta'ined tbe demurrer, and thereupon rendered a decree dismissing 
the bill. From that decree thé appeal is taken. 

H. N. Martin an,d Ijtappy & Hindman, for appellant. 
Jesse A. Erye and Edward E. Cushman, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. - 

To show that there was, equity in the bill, the, appellant advances 
the proposition that the act of Congress embodied in section 2319 of 
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the Revised Statutes [U. S. Comp. St. 1901, p. 1424], declaring ail 
minerai deposits in the public lands of the United States open to ex- 
ploration and purchase, and the lands containing the same to occu- 
pation and purchase, cannot be repealed or suspended by a procla- 
mation of the Président. But there is no question hère of repealing 
or suspending the Opération of an act of Congress. The question is 
whether the Président could, by proclamation, reserve a portion of 
the unoccupied public lands of the United States for an Indian réser- 
vation. In McFadden v. Mountain View Mining & Milling Com- 
pany, 97 Fed. 670, 38 C. C. A. 354, this court said : 

"There ean be no doubt of the power of the Président to reserve those lands 
of the United States for the use of the Indians. The effect of that executive 
order was the same as woùld hâve been a treaty with the Indians for the same 
purpose, and was to exclude ail intrusion upon the territory thus reserved 
by any and every person other than the Indians for whose benefit the réserva- 
tion was made for mining as well as other purposes." 

The appellant seeks to distinguish that case from the case at bar 
by referring to the fact that the proclamation setting aside the Coll- 
ville réservation, which was under considération in that case, was 
made before the enactment of section 2319 of the Revised Statutes. 
But, if the Président had the power to set aside a portion of the 
public domain for an Indian réservation, it is clear that the power 
was not abridged by the enactment of that statute. Congress did not 
thereby dispose of any estate in the public lands, or create any burden 
thereon, or establish any right therein until the actual inception and 
assertion of mining rights thereunder. Statutory license to locate 
mining claims has never been held, prior to the acquisition of a vested 
right, to be an obstacle to either the disposition or the réservation 
of the public lands. We entertain no doubt of the correctness of our 
ruling in the McFadden Case. The power of the Président to create 
a réservation of public lands for the use and benefit of the Indians 
and for other purposes has been recognized both by Congress and 
by the courts — by Congress in enacting subséquent appropriation 
acts, appropriating money therefor, or other acts,. as in this particular 
case bv the act of May 27, 1902, and by the joint resolution No. 24 
(32 Sta't. pt. 1, 245-277), and joint resolutions Nos. 25 and 31 (32 Stat. 
pt. 1, 742, 744). In Grisar v. McDowell, 6 Wall. 363, 18 L. Ed. 863, 
the court, referring to the power of the Président to reserve from 
sale and set apart for public uses portions of the public domain, said : 
"The authority of the Président in this respect is recognized in nu- 
merous acts of Congress. Thus, in the pre-emption act of May 29, 
1830, it is provided that the right of pre-emption contemplated by 
the act shall not 'extend to any land which is reserved from sale 
by act of Congress, or by order of the Président, or which may hâve 
been appropriated for any purpose whatever ;' " and the court al- 
luded to other acts in which Congress had recognized réservations 
made by the proclamation of the Président or by the authority of the 
Président or officers acting under his direction. The same was held 
of an Indian réservation created by executive order in United States 
v. Leathers, 6 Sawy. 17, Fed. Cas. No. 15,581, United States v. Stur- 
geon, 6 Sawy. 29, Fed. Cas. No. 16,412, and United States v. Payne 
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(D. C.) 8 I^ed. 883. Thérè cah be no doubt that such a réservation 
by proclamation of the executive stands hipon the same plane as a 
réservation made by treaty or by act of Congress. In Bardon v. 
Northern Pacific Railroad, 145 U. S. 535-543, 12 Sup. Ct. 856, 36 L. 
Ed. 806, the Suprême Court afifirmed the doctrine expressed in Wil- 
cox v. Jackson, 13 Pet. 498, 10 L. Ed. 264, that land once legally ap- 
propriated to any purpose was thereby severed from the public do- 
main ; and the ruling in LeavenWorth & Galveston Railroad v. Unit- 
ed States, 92 U. S. 733, 23 L. Ed. 634, in which it was said of the In- 
dians' right of occupancy that the législation which reserved it for 
any purpose excluded it from disposai as the public lands are usually 
disposée! of, and in which the court said: "For ail practical purposes 
they owned it; as the actual right of possession, the only thing they 
deemed of value, was secured to them by treaty until they should 
elect to surrender it to the United States." The treaty stipulation 
with the Spokane Indians of March 18, 1887, referred to in the com- 
plaint, did not relate to that portion of the réservation occupied by 
the Lower Band of the Spokane Indians which was reserved by the 
proclamation of January 18, 1881. The appellant, in his bill, makes 
no claim to bave acquired a right in thèse lands prior to the time when 
they were so reserved ; on the contrary, he allèges that his mining 
locations were made on May 27, 1902, the day on which the act of 
Congress was approved subjecting the minerai lands in the réserva- 
tion to éntry under thé laws of the United States in relation to the 
entry of minerai lands, and after the information had corne to him 
that the act had been so approved. But it appears also from the bill 
that by joint resolution 24 it was enacted that the aforesaid act should 
take efïect, except as otherwise provided, from and after July 1, 
1902, and that by joint resolution 25 the time when it should take 
effèct and bé operative was postponed until December 31, 1902. 
Both of theSe joint resolutions purport to hâve been approved on 
May 27, 1902, and, if so, they haâ the efïect to suspend ail rights to 
locate minéral claims granted by the act approved on that date. 

Btit the appellant. conténds, and so allèges in his bill, that while 
it appears ., f^om the published statutes of the United States that the 
joint résolutions were approved by the Président on May 27, 1902, 
they were not in fact approved until after June 1, 1902, and there- 
fore after his locations were made, and he urges that this allégation 
of the' bill présents an issue of fact to be determined by évidence. 
But the published record of the joint resolutions and their approval is 
unimpeachablé. The appellant cannot go behind the authenticated 
published statutes of the United States, and show that an act which 
purports tp hâve béen approved on a certain date was in fact ap- 
proved Ori a .différent date. Said Mr. Justice Hàrlan in Field v. 
Clark,. 143 ;U.; S. 649-672, 12 Sup; Ct.; 495, 36 L. Ed. 294: "When a 
bill thus attested receives his approval, and is deposited in the public 
archives, ' itS^àuthentication as a bill that has passed Congress should 
be deemed complète and unimpeachablé." See, also, Harwood v. 
Wentwbrtb, 'J62 U. S. _ 547, 16 Sup. Ct. 890, 40 L. Ed. 1069. The 
appellant cites authorities such as Burgess v. Salmon, 97 U. S. 384, 
24 L. Ed. 1ÏÔ4, and Louisville v. Savings Bank, 104 U. S. 469, 26 
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L. Ed. 775, to the effect that, whère it need arid can be done, the 
very hour when a bill became a law may be shown; but that is a 
proposition not involved in the présent inquîry. Hère the offer of 
the appellant is not to show the précise time at which on May 27, 
1902, the act and the joint resolutions were relatively approved, but 
to contradict the published record of the statute, and to show that 
the joint resolutions were not in fact approved on the day on which 
they purport to hâve been approved, but on a later date, and to de- 
duce therefrom the conclusion that, the locations having been made 
on the 27th, and after the receipt of the news of the approval of the 
act, they must consequently necessarily hâve been made before the 
approval of the joint resolutions. There is no averment that the min- 
ing locations were made in an interval of time between the approval 
of the act and the approval of the joint resolutions, if the latter were, 
as we must assume they were, approved on May 27th. The assertion 
of the validity of the locations rests wholly on the allégation that the 
joint resolutions were not approved on that day, but at a later date. 

In view of thèse considérations it is apparent that the circuit court 
did not err in holding that there was no equity in the bill, and it be- 
comes unnecessary to consider the further contention of the appel- 
lant that Congress could not, by joint resolutions 24, 25, and 31, de- 
prive him of vested rights. 

The decree will be affirmed. 



HABELER et al. v. ROGERS et al. 

(Circuit Court of Appeals, Second Circuit June 2, 1904.) 

No. 205. 

, Sales— Bbeach or Contbact bt Btjyeb— Selleb'b Remédies. 

On breach of a contract of sale by the buyer, the seller is entitled, *f*er 
everything necessary to vest title In the buyer bas been done, to store or 
retain the goods for the buyer's beneflt, and recover the contract priée; 
to sel] the goods, after notice to the buyer, for thé latter's account, and 
recover the différence between the contract price and the net proceeds of 
the sale; or, wlthout doing either, to recover the différence between the 
contract price and the market value of the goods at the time and place of 
delivery. 

. Same — Tendee. 

Where a buyer notifled the seller of goods that he would not accept the 
same, the seller was not required to make a formai tender of the goods 
in order to sustain an action for breach of contract. 

. Same— Abiliit to Pereobm— Evidence. 

Where, in an action for breach of a contract to purchase 5,000 tons of 
phosphate rock, to be delivered between Febriiary 1 and June 1, 1900, at 
the buyer's option, at the rate of not more than 2,500 tons in a month, 
the sellers proved that they were selling agents of an association of phos- 
phate rock miners in Tennessee, and exclusive selling agents of another 
mining concern in that state, and had a contract with each to deliver in 
April and May, 1900, as rquch as 2,500 tons per month of such rock as 

T 2. See Sales, vol. 43, Cent. Dig. § 1087. 
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? . was palleâ forta,^ cpntracÇ, aj}d that each had therequïsite flflantîty of 
rock on Ijàntf to sup'pjy the, contract, the évidence was sufficient to estab- 
l«h the selleré' abïlity to perform. ' 

4. Sàme— IDtÊcitON of Remédies. '■ ' 

Where; àfter défendants notified plaintiffs that they would not accept 
phosphate rock contracted for; plaintiffs gave notice of their intention to 
store or resell such rock, such notice did not constitute such an élection 
by plaintiffs to treat the contract as still subsisting for the benefit of the 
défendants as precluded plaintiffs from maintaiping an action to recover 
damages for breach of the contract, on th» theory that it was terminated 
by défendants' notice of their refusai to accept. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. . - r . .' 

R. B. Honeyman, for plaintiffs in error. 
H. A. Forster, for défendants in error. 

.Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

WALiLACE, Circuit Judge, This is a writ of error" by the défend- 
ants in the court below to review a judgment for the plaintiffs entered 
upoa a verdit of a jwy.î : ^ , . ■-. 

The action was brought to recover damages for the breach by the de- 
fendants of a contract with the plaintiffs -madé August 9, 1899, where- 
by the défendants agreed to buy 5,000 tons of phosphate rock of the 
plaintiffs at the price of $4 perJon, "delivery to be completed when 
loaded on cars at Mt. Pleasant, Tennessee, and sampling to be done at 
time of loading." By. the i -terrns of.the contract, -the rock was to be 
shipped to the défendants at àny finie between February 1 and June 1, 
1900, at Biuyefsi option, ./'fout' seller to hâve at leâst fifteen days' notice 
before goods are required, and goods, to be loaded at the rate of 200 
tons for each working day, not more' than 2,500 tons in one month." 
It was provedupon the, trial that the plaintiffs. were the selling agents 
of an 1 ' association of phosphate rock miners in Tennessee, and the ex- 
clusive^, sëljîn^à^ there, and had à con- 
tact *wj, ; u^, each itoidçlîvçr'à^ , riiycl; às, ; ^,5O0 tons'oï rock per month in 
April and M«y^l9Ô0, such as was çaïled for ;by the contract with the 
défendants, and that eaick> had the requisite quantity of rock on hand 
to suppfythé'codtract 'ït'vv'àè Mlso : proVed ; that' oft'April -19th fhe de- 
fendants wrote the plaintiffs as follows : 

"We haye delayed answ^ing your, letters with refei?ence ; to the 5,000 tons 
phosphate rock, hoping that, we might bq abie to give shipping directions. 
* * * The war in Sputh ; 4frioa has caused an absolute deartn of vessels 
and it is impossible for us to get anythhig to enable us to carry out the con- 
tract. * * * We can only say that we are forced to accept your proposi- 
tion to hqldus liable for yourloss; if àny, and we hope you will make your 
!os§ as Httle as possible." ^ 

April 30th the plaintiffs wrôte the défendants, inclosing an invoice 
for 2,500 tons of roç;l<, and stating: . 

"Goods not moved âccoDding to contract, therefore at your risk, and any 
and ail expenses and losses for your account, storage charges for your ac- 
count." ■ 
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On May 7th the défendants again notified the plaintiffs as follows : 

"Replying to your favor of the 4th inst, we beg to say that we intended 
by our letter of the lOth ult., to notify you of the fact that we were not going 
to take the phosphate called for by the contract, and our subséquent letters 
are quite sufficiently positive upon that point we think. We will of course be 
glad to meet you with a view of adjusting any Iosses." 

May llth the plaintiffs wrote to the défendants as follows : 

"In view of your positive notice that you will not accept delivery, we notify 
you herewith of our intention to sell the phosphate on your account for the 
best priée obtainable in open market, and will look to you for any loss which 
we may sustain." 

May 14th, answering this letter, the défendants wrote to plaintiffs : 
"We must request you not to sell any phosphate rock on our account" 

Evidence was given upon the trial tending to show that the market 
price for phosphate rock of the contract kind in Tennessee during the 
months of April and May was as low as $2.50 per ton, that there was 
little or no sale for it during those months, and that the price declined 
from about $4 per ton in 1899 to $2.75 in the spring of 1900. The 
jury found a verdict for the plaintifï for $3,750. 

The principal question raised by the assignmehts of error is whether 
the trial judge was correct in refusing to direct a verdict for the dé- 
fendants. The défendants requested such a direction upon the ground 
that the plaintiffs had not shown that they were rèady, able, and willing 
to deliver the phosphate, and it was obligatory upbn them to show that 
they were ready to make tender. 

The law applicable to actions for a breach of contract of sale of 
goods is so familiar that it âlmost seems superfluous to repeat the set- 
tled raies which obtain. Upon a breach by the vendee the vendôris at 
liberty to fully perform upon his own part, and, when he has done ail 
that is necessary to effect a delivery of the goods, so as to pass the title 
to the vendee, he may store or retain them for the vendee, or give the 
vendee notice and resell them. If he pursues the former course, he is 
entitled to maintain an action for the contract price of the goods. If 
he pursues the latter, his recovery will be the différence between that 
price and the net proceeds of the resale. But it is not obligatory upon 
him to adopt either of thèse courses, and, if he does not care to do so, he 
is entitled to recover the différence between the contract price and the 
market price or value at the time and place of delivery fixed by the con- 
tract. Where a vendee explicitly refuses to perform his part of an ex- 
ecutory contract before the time for performance by the vendor has 
arrivée!, no tender of performance on the part of the ïatter is necessary 
to entitle him to recover damages for the breach. 

The défendants having explicitly renounced fulfillment of the con- 
tract, proof of the formai requirements to pass title, or to place the 
phosphate at the risk of the défendants, was not necessary, to entitle 
the plaintiffs to maintain the action. It would hâve been an idle cere- 
mony for the plaintiffs" to collect together the contract quantity of phos- 
phate in order to make a formai tender of it to the défendants, and nei- 
ther good faith towards the défendants, nor good sensé, nor any tech- 
nical rule of law, required them to do so. It was necessary for them to 
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show upon the trial that they could hâve procured it — in other words, 
that they were in a situation to perform the contract if the défendants 
had not repudiated it — because otherwise it would not hâve appeared 
that they had sustained any substantial damage from the breach. Big- 
ler V. Morgan, 77 N. Y. 312, 319. The évidence introduced was suffi- 
cient for that purpose. Stanton v. Small, 3 Sandf. 230. The conten- 
tion for the défendants that the plaintiffs, by giving notice of their in- 
tention to store or resell the phosphate, elected to treat the contract as 
still subsisting for the benefit of the défendants, and became thereby 
subject to the performance of ail its obligations on their own part, is 
without any foundation. The authorities cited in its support are those 
like Frost v* Knight, L. R. 7 Exch. 111, where an action is brought 
before the time for performance on the part of the défendant has ex- 
pired, upon the theory of an anticipatory breach on his part, and those 
like Bernstein v. Meech, 130 N. Y. 354, 29 N. E. 255, which do not 
proceed upon the theory of an anticipatory breach, but after the breach 
the promisee has elected to keep the contract alive, and the promisor 
has acted in reliance upon such élection. In such cases the effect of 
the élection to treat the contract as still subsisting is to permit the other 
party to fulfill it and obtain its benefits, notwithstanding his previous 
breach. The élection is a waiver of the breach. The authorities cited 
hâve no application to the présent case. There having been no tender 
of the phosphate, and the title not having passed, the notices which 
were given by the plaintiffs proceeded upon a mistaken notion of their 
rights. The notices, however, in no way altered the situation of the de- 
fendants, or imposed any new obligations upon themselves. Their 
only effect was to evoke counter notices from the défendants that they 
would not consent to the course proposed. Neither party was infiu- 
enced by them. Even if the plaintiffs had acted upon the notices and 
resold the phosphate, this would not hâve been a waiver of their daim 
for damages for nonperformance of the contract. Sands v. Taylor, 
5 Johns. 395, 410, 4 Am. Dec. 374. The trial judge was correct in re- 
fusing to direct a verdict for the défendants. 

The rulings of which error is assigned upon the question of dam- 
ages, and in respect to the admission and exclusion of évidence, hâve 
been examined, and we do not find that any of them require detailed 
considération or afford any substantial ground of complaint. 

The judgment is affirmed. 



AMERICAN ALKALI 00. v. SALOM. 

(Circuit Court of Appeals, Third Circuit. June 29, 1904.) 

No. 57. 

Corporations— Subscription Contract— Fraud— Intent— Curing Error. 
Where a subscriber to the stock of a corporation defended on the ground 
that he was induced to subscribe by fraudulent représentations, an ob- 
jection that an offer of évidence was not complète in that it did not pro- 
pose to show that the statements of fact alleged to be untrue were made 
with a fraudulent intent, was cured by an instruction that it was neces- 
sary for défendant to show not only that the statements eomplained of 
were f aise,, but that they were made with a fraudulent intent 
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2. Same— Statement or Fact. 

Statements in a stock subscription contract that certain patents owned 
by persons designated were the baslc patents under which the manufac- 
tured article was to be produced, and that it was proposed by the cor- 
poration to be formed, to acquire such patents and improvements for the 
United States, and to pay therefor 480,000 shares of the full-paid com- 
mon stock of the company and $1,000,000 in cash, were statements of fact 
on which it was intended that subscribers should rely, and were, theref ore, 
the proper subjects of false représentations. 

3. Same— Rescission— Tendeb of Stock. 

Where, in an action on a stock subscription contract, défendant pleaded 
a rescission of the contract for false représentations and fraud, and in 
his affidavit of défense tendered a return of his stock, such tender was 
sufficient, though prior to bis discovery of the fraud ne had sold certain 
of his shares, which, however, he could replace at any time by purchase 
in the open market. 

4. Same— Rescission— Défense at Law. 

A subscriber to the stock of a corporation is entltled to plead a rescis- 
sion of the sale for fraud as a défense to an action at law to recover as- 
sessments on the subscription contract. 

5. Same— False Représentations— Reuance. 

Where misrepresentations of fact were contalned In a corporate stock 
subscription contract itself, and were held out as material inducements 
to persons who were solicited to subscribe for stock, a subscriber's sig- 
nature to the contract, in the absence of évidence to the contrary, was 
sufficient proof that he relied and acted on the faith of such représenta- 
tions. 

6. Same— Lâches— Estoppel. 

Where défendant was induced to subscribe for stock In a corporation 
on the faith of false représentations made by the corporation itself and 
contained in the subscription contract, the corporation was estoppëd to 
claim that défendant was bound to investigate the truth of such state- 
ments, and was guilty of lâches in failing to make any inquiry to ascer- 
tain the truth of such représentations until shortly before défendant filed 
his affidavit of défense in a suit by the corporation to recover assess- 
ments levied on the stock. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 
See 125 Fed. 1006. 

Reynold D. Brown, for plaintiff in error. 
John G. Johnson, for défendant in error. 

Before ACHESON and GRAY, Circuit Judges, and KIRKPAT- 
RICK, District Judge. 

ACHESON, Circuit Judge. This was an action by the American 
Alkali Company, a corporation organized under the laws of the state 
of New Jersey, against Pedro G. Salom, to recover an assessment of 
$2.50 per share upon 1,000 shares of the plaintiff company's capital 
stock subscribed for by the défendant. The written subscription con- 
tract, which is the foundatibn of the claim in suit, contains the follow- 
ing statements on the part of the plaintiff corporation : 

"Whereas, the Commercial Development Corporation of England owns for 
the United States the patent rights of Mess. Hermite and Dubosc and John 
G. A. Rodden, together with the further improvements that may be made by 
thèse patentées for the electrolytic production of caustic soda and bleaching 
powder. The patents of Mess. Hermite and Dubosc are the basic patents and 
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that of Mr. John G. A. Rodden, by far the most efficient and economleal In- 
tention yet ! made for the production of thèse Important chemieal products; 
"And whereas, it is proposed to establish in this country at some important 
wateri power, either Niagara or Sault Ste. Marie or other advantageous point 
a large plant for the production of thèse products and for that purpose to 
acquirethe aforesaid patents wlth ail improvements, etc., for the United 
Statep,i and to pay therefor 480,000 shares of the full paid common stock of 
the company and' $1,000,000 in cash." 

The défense rested upon the ground that thèse were material state- 
ments, a#d Fi that they were false, and were fraudulently made. There 
was a verdict for, the défendant, and, judgment in his favor having been 
entered on the verdict, the plaintif? brought this writ of error. 

We wili'fblloy^" thé ïgrotirjings and order of the assignments of error 
preséritè'd'm'thè brief' of the cbunsel for the plaintiff in error in our 
treatment of the case. 

1. -The assignments of error Nos. 1-4,. as to necessity of fraudulent 
intent. -;.,.: 

If the offer of évidence was incomplète in that it did not propose 
to show that the statements of fact àllegëd to be untrue were made 
with fraudulent întent, such 'omission in the offer was cured subse- 
quently. The trial judge distinctly charged the jury that it was nec- 
essary for the défendant to show not only that the statements com- 
plained Of were false, but also that they were made wîth fraudulent in- 
tent. The instructions of the court upon this branch of the case, we 
think, were unobjectionable. 

Even if w-e; assume that the point was distinctly made in the court 
below, or is, involved : in any of the assignments, we cannot agrée to 
the proposition that the défendant was absolutely concluded by reason 
of his négative response to the single question whether he now had 
any reagôn to; doubt that Mr. Gibbs believed the statements to be true. 
That one answer of the witness was to be considered in connection 
with his entire testimony. It was for the jury to détermine the ques- 
tion of fraudulent intent frohi the whôle évidence in the case. That 
question was fairly submitted to the jury. 

2. Assignments of error Nos. 5, 6. 

The main question raised by thèse assignments is whether the state- 
ment that the patents of Hermite and Dubosc are the basic patents 
for the electrQlytjc production of caustiç soda and bleaching powder 
was 'the assertion of a fact or a mère expression of opinion. The 
learned trial judge charged the jury that this statement was the af- 
firmation, of . a fact,, and ^e distinguished it from the statement that the 
Roçfden patent "is by fâr the most efficient and economical invention 
yet made for the production of thèse important chemieal products," 
which latter représentation, he instructed the jury, was an expression 
of opinion. Having regard to the rircumstances, namely, that the 
proposed enterprise was the production of caustic, soda and bleaching 
powder by the electrolytic méthod, and that the statement that the pat- 
ents of Hermite and Dubosc were the basic patents; — that is, funda- 
mental patents— in the production of those substances appeared in the 
subscription paper presented to persons who were solicited to subscribe 
for stock in the Company, we cannot doubt that the statement was in- 
tended as an affirmation of a fact, and to be so accepted by subscribers. 
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The statement was not in form the expression of an opinion, but was 
positively made. It related to a matter of prime importance, and was 
apparently based on actual knowledgei Undoubtedly, it was intended 
that persons who were solicited to subscribe for stock should rely 
upon the statement as true, and act upon it. We think that the court 
below was quite right in charging the jury that the statement that thèse 
patents were "the basic patents" for the purpose named was the affirma- 
tion of a fact. 

We are not able to give assent to the suggestion that there was no 
évidence tending to show fraudulent intent in making the statement 
that the patents were the basic patents. That the letter of Mr. Ben- 
nett, the patent lawyer, furnished a justification for that statement, we 
cannot affirm. The question of fraudulent intent was for the jury 
under ail the évidence. 

3. Assignment of error No. 7, as to statement of price proposed to 
be paid for patents. 

This assignment reads thus: 

"The learned judge who tried the cause erred in charging the jury as fol- 
lows : 'I say, therefore, that is a statement not of what had been done, but 
what was proposed to be done ; but that it was none the less, for that reason, 
a statement of fact' " 

This assignment, we think, is not well founded. The statement that 
it was proposed to pay for the patents 480,000 shares of the full-paid 
common stock of the xompany (equal to $24,000,0.00 of stock at par 
value) and $1,000,000 in cash was not a mère promissory statement 
as to future plans or expectations. The statement, especially when read 
in connection with the context, imported a présent détermination — a 
fixed purpose. The stated price was part and parcel of the enterprise 
disclosèd in the subscription paper. A subscriber had a right to re- 
gard the named price to be paid for the patents as a statement of fact. 
That the statement was intended to be the représentation of a fact is 
plain to us. The plaintif? company, having adopted the subscription 
contract, is bound by the statements of fact therein contained. 

A récital of the évidence upon this branch of the case would be un- 
profitable, and is not called for by this assignment. We then content 
ourselves with saying that we think the évidence fully justified the court 
in submitting to the jury the question whether or not the statement as 
to the price to be paid for the patents was false, and, if false, whether 
or not the statement was fraudulently made. 

4. Assignment of error No. 8. 

This assignment is to the refusai of the court below to affirm the 
plaintiff's first point, namely, "Under ail the évidence your verdict 
should be for the plaintiff." It is urged in support of this assignment 
that it appears from the testimony of the défendant upon the trial of 
the case that before his rescission he had sold some of the shares of 
common stock he had received in the transaction, but that he could 
at any time replace thèse shares by purchase in the open market. No 
point on this score was made upon the trial below, and we think it is 
hardly open to the plaintiff in error to raise the question hère under 
the assignment to the refusai of the court to grant his gênerai prayer 
131F.— 4 
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for bindîng instructions. But, aside from that view, the position is 

withoùt merit. The défendant, in his affidavit of défense, tendered 
a return both of his common and preferred stock, and this was a con- 
tinuing tender. We think it was a good tender, notwithstanding his 
sale of the few shares before his discovery of the fraud, for he could 
replace thèse shares, and make his tender effective, by purchase in 
the open iriarket, and underthe circumstances that was sufficient. 

Under the eighth assignment the plaintiff in error contends further 
that the défense that the defendant's subscription was procured by 
fraudulent représentation cannot be set up in this action at law. To 
sustain thisiposition the case of Lantry v. Wallace, 182 U. S. 536, 21 
Sup. Ct.878, 45 X. Ed. 1218, is cited. But that was an action by a 
receiver of a national bank to enforce the statutory liability of a stock- 
holder to pay an additional 100 per centum for the benefit of creditors, 
and the ruling was that, if the défendant was entitled, by reason of 
the fraud practiced upon him by the bank, to a rescission of his con- 
tract of purchase of stock and to a cancellation of his stock certifi- 
cate, and consequently to be relieved from his statutory responsibility 
as a shareholder of the bank, he could obtain such relief only by 
a suit in equity to which the bank and the receiver were parties. In 
the présent case, however, the action is by the corporation itself, and 
is brought to enforce the subscription contract. We think it very 
clear that in an action at law to enforce a contractual demand such 
as is involved hère, fraud is an available défense. Russell v. Clark, 
7 Cranch, 69, 3 X. Ed. 271; Insurance Company v. Bailey, 13 Wall. 
616, 20 L. Ed. 501. In the case last cited équitable jurisdiction was 
denied upon the ground that the fraud alleged was available as a dé- 
fense at law in a suit upon a policy of insurance. 

5. Assignment of error No. 9, as to propf that défendant relied upon 
the alleged misrepresentations.; 

It is enough to say that the misrepresentations complained of were 
not statements made merely by an agent, but were contained in the 
subscription contract itself. Manifestly, they were material induce- 
ments held out to persons who were solicited to subscribe for stock. 
They were the very ground upon which subscriptions were to be made. 
The signature of the défendant (in the absence of évidence to the con- 
trary) was positive proof that he relied on thèse représentations and 
acted on the faith of .them. 

6. Assignment of error No, 10. 

The plaintiff, in his fourth point, requested the court to charge that : 

"If défendant was induced in May, 1899, to become a holder of the preferred 
stock of the plaintiff company by the misrepresentations alleged in the affi- 
davit of défense, or any of them, then it was the duty of the défendant to 
use reasonable diligence to asce'rtain the truth of such représentations. If he 
did not do So within a reasonable time, and did not ascertain the truth of 
said inatter until more than two years later, then he cannot maintain any dé- 
fense by means of such misrepresentations." 

In responsè to this request the court instructed the jury that the 
obligation upon the défendant "was with reasonable promptness, upon 
being inforrned or in any manner learning that either of the alleged 
misstatemeits contained in this paper existed to repudiate— or, as 
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lawyers say, rescind — the contract" ; but as to there being an obliga- 
tion upon the défendant to make inquiry to find out whether the paper 
was true or false within any period of time, and before the question 
was in any manner brought to his attention, the court answered the 
point negatively. Under the facts of the case, thèse instructions, we 
think, were entirely right. The défendant signed the subscription 
contract in May, 1899. The assessment sued for was made in Sep- 
tember, 1901. The call therefor was by the corporation itself, then 
a solvent and going concern, and was for the purpose, as expressed in 
the resolution, of "providing funds for the completion of the présent 
works, the building of additional works, and providing working capi- 
tal." This action was brought and has been prosecuted by the corpo- 
ration itself. The date of the institution of this suit was December 17, 
1901. The affidavit of défense, which sets up the misrepresentations 
complained of, was filed January 3, 1902. Information as to the falsi- 
ty of the représentations was not received by the défendant until very 
shortly before he made his affidavit of défense. We see nothing in 
this case which made it the duty of the défendant to make earlier in- 
quiry to ascertain the truth of the représentations contained in the 
subscription contract and upon the faith of which the défendant en- 
tered into the contract. In the absence of knowledge or any infor- 
mation as to the untruthfulness of the représentations, the défendant 
had a right to rest upon them. Certainly it does not lie in the mouth 
of the plaintif! to charge the défendant with lack of diligence in dis- 
covering the fraud of which he complains. We think it may be af- 
firmed confidently that as against the corporation itself a subscriber 
for stock is not bound to investigate the truth of statements upon the 
strength of which he subscribed. The Directors, etc., of the Central 
Railway of Venezuela v. Kisch, Law Rep. 2 H. L. 99 ; Upton v. En- 
glehart, 3 Dill. 496, Fed. Cas. No. 16,800 ; Mead v. Bunn, 32 N. Y. 275. 

The appointment of a receiver for the company since suit brought 
cannot affect the rights of the parties which had become fixed. 

We are of opinion that this record is free from error, and accord- 
ingly the judgment is affirmed. 



B. W, BLISS CO. V. BUFFALO TIN CAN CO. 
(Circuit Court of Appeals, Second Circuit June 1, 1904.) 

No. 190. 

1. Maïtofactube àmd Sale of Machineby— Contracts— Bbeach— Measure of 
Damages. 

In an action for breach of a contract for the manufacture and sale of 
machinery, the buyer's measure of damages was the différence between 
the contract priée and the market value of the machinery at the time 
and place where it was to be delivered, or, if there was no market value, 
then the différence between the contract price and what it would bave 
cost the buyer to hâve the machinery manufactured ; and this though 
plaintiff did not attempt to hâve équivalent machinery made. 

f.l. Contracts for sale of things to be produced or manufactured, see note 
to Star Brewery Co. v. Horst, 58 G C. A.-363. 
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2. SXmb— kosT Proiots. 

Where, at the Mme a contract for the manufacture and sale of machin- 
ery was made, no notice was given to the seller that the machinery wâs 
to be used by a corporation to supply tin cans under an existing contract, 
the seller, on a breach of the contract, was not liable for alleged lost 
profits, based on the opinion and estimâtes of experts respecting the pro- 
ducing capacjty of the contract machinery, and the probable output of 
the factory in whieh it was to be used, if the factory had been supplied 
with such machinery, prbperly installed, and operated to its capacity, 
etc. ; such profits béing spéculative and uncertain. 

3. Samb— Défenses. 

Whère défendant coiitracted to manufacture and sell to plaintiff cer- 
tain machittery, défendant was not entitled to refuse performance on the 
ground that the machinery contracted for would infringe outstanding pat- 
ents. 

In Error to the Circuit Court of the United States for the Western 
District of New York. 
See 118 Féd. 106. 

P. G. Bartlett, for plaintiff in error. 
Chas. J. Bissell, for défendant in error. 

Before WALEACE, LACOMBE, and TOWNSEND, Circuit 
Judges. . ,, : 

WALEAGEr Circuit Judge. This is a writ of error by the défendant 
in. the court bélow to' réview a judgment for the: plaintiff entered upon 
the verdict of a jury. The action was brought to recover damages for 
the breach of a written-: contract between the défendant and the Erie 
Preserving Company, dated April 3, 1901, whereby the défendant un- 
dertoôk to build and deliver tb that company certain described machin- 
ery for making tin caris, and the Erie Preserving Company agreed to 
pay therëfor the sum ,o'fi-$M,678. The contract provided that the ma- 
chinery should be completed and ready-for delivery to the Erie Preserv- 
ing Company within 18 rnônths from the date of the contract; that the 
quality of the machinery. should be first-class, as to work'manship and 
material; that it should be inspected and accepted at the shop of the 
défendant; and that, upon a démonstration of the successful working 
of the machines, tested singly by the défendant, the défendant should 
be considered as having carried out its part of the contract. 

The complaint àllègèd, and -it was prbved upbh the trial, that on 
May 10, 1901, the défendant rescinded the contract, and, by-a written 
notice, refused to deliver the machinery to the Erie Preserving Com- 
pany. On July 10, 1901, the Erie Preserving Company assigned the 
contract and its right of action for damages tô'th'é plaintiff, a corpora- 
tion organized shortly after the date of the contract. 

Of the numerqus assignments of error, those only need be considered 
which challenge the rulings of the trial judge in admitting évidence, 
and his instructions to the jury upon the question of damages. In 
conséquence of thèse rulings and instructions, the jury were led to 
award a recovery to the plaintiff of $75,000. 

The plaintiff was permitted to give évidence tending to show that, 
after the défendant had refused to deliver the machinery, the plaintiff 
diligently endeavored to purchase similar machinery from other sources, 
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but was utiable to dd su, andthat as soon as practicable it installed in 
its factory the best machinéry for making tin cans which it was able 
to purchase in the market (the MacDonald machinéry), and had used 
this machinéry for its manufacturing purposes ever since. The plain- 
tifï was also permitted to give évidence tending to show how many cans 
it could hâve made in its factory, and with its facilities, and at what 
cost per thousand, if it had been supplied with the contract ma- 
chinéry, and the market prices for such cans in the years 1901 and 
1902. The plaintif! was also permitted to give évidence tending to 
show that, about the time the Erie Preserving Company assigned to it 
the contract with the défendant, it made a contract with that Com- 
pany to sell to it during the year 1901 12,300,000 cans at specified prices ; 
that in 1902 it also made a contract with that company to sell to it dur- 
ing that year 14,000,000 cans at the ruling market prices ; that during 
the year 1901 that company actually used over 8,000,000 cans, and dur- 
ing the year 1902 over 9,000,000 cans, such as the plaintifï had contract- 
ed to sell to it; that with the contract machinéry the plaintifï could hâve 
produced the whole number of cans called for by its contracts with the 
Erie Preserving Company ; and that, using the MacDonald machinéry, 
it had only been able to make about 9,000,000 cans in 1901 and 1902. 
The défendant duly objected to the admission of this évidence, and 
excepted to thé rulings of the trial judge in receiving it. 

The trial judge instructed the jury that they were to take the fore- 
going évidence into considération in ascertaining what damages had 
àccrued to the plaintifï for the breach of the défendant' s contract during 
the years 1901 and 1902. Healso instructed the jury ;as follows: 

" W hether damages stlould' bë awarded to the plaintifï because of future 
losses— losses for the year 190S and futur-e years — that is entirely in your dis- 
crétion. Such discrétion, however, must, of necessity, be based upon the évi- 
dence and the circumstances in the case. If such damages should be very 
problematical, and hinge upôn extrême uncertainty, you should hot award any 
damages. * * * The question submitted to you upon' this subjeet is 
whether the damages sought to be recovered for losses of gains or profits in 
the ; future are such as can with reasonable certainty-be ascertaineû. ' Before 
awarding prospective damages, as distiaguished from actual damages, you 
should tâke into considération that corporations may defaùlt in their commer- 
cial undertaldngs ; that machinéry of the kiud in controversy, or the équiv- 
alent of such machinéry, may tti future years beimproved; that combina- 
tions now alleged to control the market may not continue; that the ingrédi- 
ents of manufacture, may hâve a différent value; and doubtless many other 
spéculative considérations would enter into an award for future losses. 
Should you, however, with reasonable certainty, be able tb say, because of the 
circumstances of this case, that the plaintiff will sustain damages in future 
years, inçluding the year 1903, you may rendef an award for such prospective 
damages." 

The défendant duly excepted to thèse instructions. 

That the assignments of error based upbn the exceptions to thèse rul- 
ings and instructions are well founded is hardly a debatable proposition. 
The évidence which was submitted to the considération of the jury 
was mainly, and of necessity, based upon opinions and estimâtes re- 
specting the producing capacity of the contract machinéry, and respect- 
ing the probable output of thé plaintifï's factory during the period be- 
ginning at the inception of its business, if the factory had been supplied 
with the machinéry, if the machinéry had been properly installed, if it 
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had proved equal to its expected capacity, and if it had been cfSciently 
operated. The normal producing capacity of machinery which has 
been adequately tested is susceptible of proof, and such proof can be 
safely accepted as the standard for similar machinery; but the prob- 
able producing capacity of a manufacturing concern which is about to 
enter upon a new business dépends upon so many considérations, ir- 
respective of the machinery which it is to employ, that opinions and esti- 
mâtes about it are little more than guesses. But the objection to the 
évidence is not that it is unreliable. It does not go to the weight or 
value of the testimony. The objection is that the évidence bears upon 
an inquiry which the. courts ought not to entertain. 

In actions for breach of contract, like the présent, the measure of 
damages is usually the différence between the contract price of the 
things which are to be made and delivered, and their market value at 
the time and place where they should hâve been delivered. In ex- 
ceptional cases this rule bi damages is extended to include other losses 
occasioned by the breach; but never, according to the best-considered 
authorities, is it extended to include the loss of gênerai profits which the 
injured party might hâve been able to realize from using them in his 
business for manufacturing purposes, and disposing of the products. 
The cardinal rule is familiar that only such damages are recoverable 
as follow directly and naturally from the breach of contract — such as it 
may be fairly supposed the parties contemplated when contracting as 
the natural séquence of its breach — and thèse must be certain, as dîs- 
tinguished from spéculative or contingent, damages. The application of 
this rule to the présent case is bestillustrated by référence to a few of 
the adjudications. Howard v. Stillwell, etc., 139 U. S. 199, 11 Sup. 
Ct. 500, 35 L. Ed. 147, was a case where the contract broken was one 
for the reconstruction of a mill by placing certain specified machinery 
therein within a specified time, guârantïed to hâve a specified capacity ; 
and the mill owner sought to prove, as damages for the breach, the 
profits which would hâve been realized from the use of the mill during 
the period of delay in performing the contract. The court held that the 
évidence of such damages wàs inadmissible. Pennypacker v. Jones, 
106 Pa. 237, was a case where a mill owner had made a contract with 
machinists to place in his mill within a specified time machinery of a 
certain capacity to make high-grade flour. The machines furnished 
were incapable of making high-grade flour, and of producing the stip- 
ulated number of barrels per day. In an action for damages by the 
mill owner for breach of the contract, the court held that the loss of 
possible profits which might hâve been made if the mill had run prop- 
erly was not a proper subject of damages, and for the reason that such 
damages were too remote and spéculative. In Griffin v. Colver, 16 
N. Y. 489, 69 Am. Dec. 718, the plaintiff agreed to build a steam engine 
and boilers for the défendants, and to deliver it to them on a day cer- 
tain. He failed to do so* arid a delay of one week oecurred, during 
which the défendants lost the use of the machinery for the sawing and 
planing of lumber which the steam engine was intended to drive, and 
which plaintiff knew it was intended to drive. The court held that the 
défendants, in recouping damages, were not entitled to measure their 
loss by a breach of the contract by estimating what they might hâve 
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made by the use of the engine and their other machinery, had the 
contract been complied with, and decided that they were entitled to re- 
cover the ordinary rent or hire which could hâve been obtained for the 
use of the machinery whose opération was suspended for want of the 
engine. In Rochester Lantern Company v. The Stiles & Parker Press 
Co., 135 N. Y. 209, 31 N. E. 1018, the défendant entered into a contract 
with one Kelly to make and deliver to him within a reasonable time 
certain dies to be used by him in the manufacture of lanterns. Before 
the breach, Kelly assigned his contract to the plaintiff ; and the plain- 
tiff sought, as damages for the breach, to recover rent of premises, and 
wages of employés, paid during the time in which, in conséquence of 
not being supplied with the dies, he was unable to manufacture any 
lanterns. The court held such damages were not recoverable, and said : 

•'The natural and obvious conséquence of a breach of this contract on the 
part of the défendant would be to compel Kelly or his assignée to procure the 
aies from some other manufacturer, and the increased cost of the dies, if any, 
would be the natural and ordinary measure of damages ; and such would be 
the damages which it could be fairly supposed the parties expected, when 
they made the contract, would flow from a breach thereof." 

Although it is unnecessary for présent purposes to consider any of 
the other assignments of error, it is proper that we should make some 
further observations for the guidance of any future trial of the cause. 
The voluminous record before us présents the proceedings of a very 
protracted trial, and exhibits an accumulation of évidence upon matters 
which had no legitimate bearing upon the real controversy between 
the parties. The making of the contract was not disputed. The breach 
■was not disputed. The alleged justification for the breach put forth by 
the défendant — that it had discovered that the machinery would infringe 
outstanding patents— hardly merited serious considération, and was 
properly excluded by the trial judge. The évidence ofïered by the 
plaintiff bearing upon the defendant's motive or inducement for the 
breach was wholly imrnàterial. The real controversy between the 
parties resolved itself merely and simply into an inquiry as to damages. 
This inquiry should hâve been limited to ascertaining the différence 
between the contract price of the machinery which the défendant un- 
dertook to furnish, and the cost to the plaintiff of procuring similar 
machinery from some other source. If, as was suggested by the évi- 
dence, the machinery could not hâve been bought from other vendors, 
it was open to the plaintiff to hâve it made, and in this behalf to 
■employ draftsmen and mechanics compétent to make it ; and, not- 
withstanding plaintiff did not attempt to hâve équivalent machinery 
made, if it had shown upon the trial that the reasonable expense of 
procuring such machinery would hâve exceeded the contract price, the 
plaintiff would hâve been entitled to recover the excess. When an 
article has no market value, an investigation into the constituent élé- 
ments of the cost to the party who is entitled to be furnished with it 
becomes necessary; and that, compared with the contract price, will 
afford the measure of damages. Masterton v. The Mayor, 7 Hill, 61, 
71, 42 Am. Dec. 38. The évidence did not suggest that the défendant 
was aware when the contract was made that the Erie Preserving 
Company proposed to use the machinery in any particular façtory, or 
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instal^jt a» j| a; i part of jany particular., plant. That company was at 
the timeengaged in the business of preserving fruits, ancl vegetables, 
and, instead of buying itsrcans in the market, as it had done previously, 
proposed to manufacture them itself. According to the testimony for 
the plaintiff, the défendant was aware.that the plaintiff intended to go 
into the business of making its own cans, and that it proposed to organ- 
ize a subordinate or auxiliary corporation tp carry on the canmaking 
business. At that tune, however, the plans of the Erie Preserving 
Company were inchoate. fit had not rented any factory building or 
purchased any auxiliary plant. Indeed, it would seem that this was not 
"done until after the défendant had repudiated its contract and notified 
the Erie Preserving Company. Under thèse circumstances, it cannot 
be said with any color of reason that the parties to the contract con- 
templated when it was made any liability of the défendant, in the event 
of a breach, beyond the usual conséquences of the failure of a vendor 
to deliver property which he had agreed to sell. In the language of the 
court in Globe Refining Cô. v. Landa Cotton Oil Co., 190 U. S. 545, 23 
Sup. Ct. 754, 47 L. Ed. 1171: 

"It may be said with safety that mère notice to a seller of some interest or 
probable action of the buyer is not enough, necessarily and as a matter of 
law, to charge the seller with fpecial damage on that account if he fails to 
deliver the goods." , 

As was said by the Suprême Court of Massachusetts in Harvey 
v. Conn., etc., R. R. Co., 124 Mass. 424, 26 Am. Rep. 673 : 

"The mère knowledge on the : part of the défendant that the plaintiff in- 
tended to make contracts for the sale of the ties to be transported cannot im- 
pose a liability upon the défendant for the loss of profits of such contracts. 
Whether there would be a loss of profits, it was, of course, then impossible to 
tell, and probable profits would be incapable of estimation." 

If at the time of the making of the contract with the défendant the 
Erie Preserving Company had acquired and installed a manufacturing 
plant, and the contract had contemplated the use of the machinery as an 
indispensable part of the plant, the case would hâve been one, according 
to some of the authorities which hâve been referred to, in which the 
rental value of the plant during the time required to supply équivalent 
machinery would hâve been an élément of damages, in addition to the 
différence in cost 

The judgment is reversed. 

LACOMBE, Circuit Judge. I concuf fully in this opinion. The 
proposition advanced in argument, that plaintiff would hâve been en- 
joined by the owner of outstanding patents from using équivalent 
machinery, even if he had had it built, is of no weight. That circum- 
stance would not modify the rule of damages laid down in the opinion 
for breach of a contract to rnake and deliver machinery. The contract 
sued upon is not one to saye plaintiff harmless from ail suits for in- 
fringement of patents. 
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BLUE MOUNTAIN IRON & STEEL CO. T. PORTNER et aL 

(Circuit Court of Appeals, Fourth Circuit July 12, 1904.) 
No. 544. 

1. Bankruptct— Adjudication— Submission of Questions. 

On the hearing of an involuntary bankruptcy pétition, where the ap- 
pointaient of a receiver by the state court was claimed to constitute the 
act of bankruptcy charged, questions submitted to the jury as to whether 
on the date the receivers were appointed, and at the date of filing the 
bankruptcy pétition, the aggregate of the property of the alleged bank- 
rupt, at a fair valuation, was sufficient to pay its debts ; whether, because 
of the insolvency of the alleged bankrupt, receivers were put in charge 
of its property under the state laws; and whether such receivers took 
charge and possession of the property, and hâve since so remained — were 
proper. 

2. Same— Receivers— State Courts— Jurisdiction— Collusion. 

Where it was claimed that a state court had no jurisdiction to appoint 
receivers for an alleged bankrupt corporation, for the reason that, prior 
to the filing of the bill under whieh the appointment was made, another 
bill was filed in another court for the same purpose, but it appeared that 
the prior proceeding was collusive, and that nothing was done or intended 
to be done therein exeept to file the bill, such proceeding was ineffective 
to prevent the appointment of receivers in the subséquent suit constituting 
an act of bankruptcy. 

3. Same— State Courts— General Jurisdiction— Judgment— Collatéral At- 

TACK. 

The appointment of receivers for a corporation by a state court of 
gênerai jurisdiction was not subject to collatéral attack on the ground 
that the court did not hâve jurisdiction of the corporation's person. 

4. Same— Judicial Pboceedings— Best Evidence— Records. 

Where an order of court appointing receivers for a corporation was in 
writing, paroi évidence of the judge who made the order was inadmissible 
to show the grounds thereof. 

5. Same— Admissibility. 

On an issue as to whether défendant had committed an act of bank 
ruptcy by reason of the appointment of receivers to administer its assets 
in a state court, the record was admissible to show the appointment of 
such receivers, ahd that they were appointed because of défendants' in- 
solvency. 

6. Same— Temporabt Receivers. 

Under Bankr. Act 1898, as amended by Act Peb. 5, 1903, c. 487, 32 Stat. 
797 [U. S. Comp. St. Supp. 1903, p. 410], declaring that the appointment 
of a receiver for an alleged bankrupt, while insolvent, shall constitute 
an act of bankruptcy, it was immaterial that receivers appointed for an 
alleged bankrupt corporation were temporary, and not permanent 

In Error to the District Court of the United States for the District 
of Maryland. 
In Bankruptcy. 

Henry. C. Terry (Abraham Sharp and Hammond Urner, on the 
brief), for plaintif! in error. 

Bernard Carter and C. Andrade, Jr. (Jacob Rohrback, L,. B. Keene 
Clagett, arid J. Kemp Bartlett, on the brief), for défendants in error. 

T 3. See Corporations, vol. 12, Cent. Dig. § 2241. 
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Before GOFF, Circuit Judge, and BRAWLEY and PURNELU 
District Judgés. 

PURNELL, District Judge. Upon pétition filed by défendant in er- 
ror, after answer filed thereto, and a jury trial of the issues raised, the 
plaintif! in error, a corporation, was by the court adjudicated a bank- 
rupt on the 17th day of Dêcember, 1903. This writ of error was there- 
upon granted to the plaintiff in error, and présents for revision the cor- 
rectness of certain rulings on questions of law made by the judge of 
the District Court during the trial. 

The said pétition was filed in the District Court August 3, 1903, aver- 
ments bf which are, in substance: (1) That there is owing to the pe- 
titioners by the bankrupt, plaintiff in error hère, in the aggregate, more 
than $1,000 ; speeifying the amount owing to each of petitioners. (2) 
That the Blue Mountain Iron & Steel Company was on or about May 
13th or 12th insolvent, and, because of its insolvency, in a proceeding 
theretofofe ! instituted against it in the circuit court of Frederick coun- 
ty, Md., by Certain named creditors thereof, receivers were appointed 
by an order of said state circuit court passed on the 15th day of May, 
1903, and said receivers put in charge of the property of said company. 
(3) That the said company belongs to one of the classes named in sec- 
tion 4, subsec. "b" of the bankrupt act, as amended (Act Feb. 5, 1903, c. 
487, 32 Stat. 797 [U. S. Comp. St. Supp. 1903, p. 410]), wherein it is 
provided that any corporation engaged principally in mining or mer- 
cantile pursuits, owing debts to the amount of $1,000 or over, may be 
adjudged an involuntary bankrupt, and shall be subject to the pro- 
visions and entitled to thé benefits of the bankrupt act ; (4) that the 
Blue Mountain Iron & Steel Company was then and had been engaged 
principally in mining at its furnaces ât Catocton, Frederick county, 
Md., and the court has full power to adjudge the said company bank- 
rupt. 

After service of process the Blue Mountain Iron & Steel Company 
answered, denying it had committed the act of bankruptcy alleged, and 
that it was insolvent; setting up that the receivers were unlawfully ap- 
pointed without notice. 

A replication to the answer was filed, and, the défendant (plaintiff 
in error hère) having demanded a jury trial, a jury was impaneled, and, 
after hearing the évidence, the court submitted to the jury three issues 
of fact, and gave in connection therewith certain instructions. The 
jury by their verdict answered the questions submitted, and the court 
signed an adjudication of bankruptcy. 

After testimony had been offered both in behalf of petitioning cred- 
itors and défendants, the following are the questions which were sub- 
mitted to the jury, and the responses thereto in the verdict : 

(1) Whether on the 12th day of May the date of the appointaient of Léonard 
R. Waesch and others as receivers of the Blue Mountain Iron & Steel Com- 
pany of Baltimore City, by the circuit court of Frederick county, Maryland. 
sitting in equity în the case of the Maryland Casualty Company et al. v. the 
said Blue Mountain Iron & Steel Company of Baltimore City, the aggregate 
of the property of the said Blue Mountain Iron & Steel Company of Balti- 
more City was, at a fair valuation, suffîcient in amount to pay its debts? A. 
No; it was not 
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(2) Whether on the 3d day of August, 1903, the date of the flllng of the pé- 
tition in bankruptey In "thèse proceedings, the aggregate of the property of 
said Blue Mountain Iron & Steel Company of Baltimore City was, at a fair 
valuation, sùfficient in amount to pay its debts? A. No; it was not. 

(3) Whether, because of insolvency of the Blue Mountain Iron & Steel Com- 
pany of Baltimore City, Léonard R. Waesch and others, as receivers, on the 
12th day of May, 1903, were put in charge of the property of the Blue Moun- 
tain Iron & Steel" Company of Baltimore City, under the laws of the state of 
Maryland, and whether said receivers forthwith took charge and possession 
of said property under said order, and hâve so remained in charge of said 
property ever since so taking charge and possession of the sameî A. Yes; 
they were and hâve so remained. 

Thereupon the order adjudicating défendant a bankrupt was entered. 

The questions submitted to the jury were proper, under the provi- 
sions of Bankr. Act, § 19a (Act July 1, 1898, c. 541, 30 Stat. 551 [U. 
S. Comp. St. 1901, p. 3429]), and the adjudication followed as a con- 
séquence, unless there was error in the trial of the issues, in the instruc- 
tions, or in the rulings of the court, to which the exceptions point. 

In the first assignment of error the plaintiff in error asserts that the 
circuit court of Frederick county had no jurisdiction to appoint the 
receivers for the Blue Mountain Steel & Iron Company, because, (1) a 
few days before the bill was filed under which the appointment was 
made, another bill was filed by Ernest Sharp in the circuit court of the 
city of Baltimore ; (2) because the principal office of the défendant cor- 
poration, as set out in the articles of incorporation, was to be in the 
city of Baltimore. Answer to this allèges, for reasons stated, that the 
bill by Ernest Sharp was collusive, and nothing more was done in the 
suit than the filing of the bill, nor was anything more intended to be 
done. We do not, for obvious reasons, discuss this question, though 
the facts stated in the answer, which seem to be well founded, would 
be a complète answer, and prevent this first suit having any effect on 
the décision of this court. 

The second proposition is an attack on the jurisdiction of a state 
court of gênerai jurisdiction (Const. Md. art. 4, § 20), and that its ac- 
tion cannot be thus collaterally attacked is well settled. In Grignon v. 
Astor, 2 How. 319, 11 L. Ed.' 283, it was held that it was for the state 
court to décide upon the existence of facts which gave jurisdiction, and 
the exercise of the jurisdiction warrants the presumption that the facts 
which were necessary to be proved were proved. In courts of gên- 
erai jurisdiction, it is presùmed that the jurisdiction existed. This case 
has been cited with approval by the Suprême Court in a great number 
of cases, notablv, Applegate v. Lexington Min. Co., 117 U. S. 269, 6 
Sup. Ct. 742, 29 L. Ed. 892 ; Simmons v. Saul, 138 U. S. 439, 11 Sup. 
Ct. 369, 34 L. Ed. 1054; Evers v. Watson, 156 U. S. 527, 532, 15 Sup. 
Ct. 430, 39 L. Ed. 520. In this last case the court, in the course of its 
opinion by Mr. Justice Brown, says : 

"Even upon the theory of the plaintiff, to authorize the court to hold the 
decree in that case void in a collatéral proceeding, it was necessary to show 
beyond any controversy that, upon the record, the court could not hâve had 
jurisdiction. This the pleader has failed to do." 

Under ail the authorities, the presumption is that ail the facts neces- 
sary to give the state court jurisdiction were presented to that court; 
and, in the absence of proof beyond controversy to the contrary, which 
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the plaîntiff in error in this case faîled to set ùp, every presumption is 
in favor ctf the jufisdiction of the state court. 

Pending the trial, défendants below tendered one of the judges of 
the circuit court of Frederick county, Md., as a witness, who testified 
that he entered the decree of May 12, 1903, appointing the receivers 
in the case pf The Maryland Casualty Company et al. v. Blùe Moun- 
tain Iron & Steel Company, and proposed to ask him: (1) "Will you 
state on what grounds you entered said decree?" and (2) "Did you en- 
ter said decree on the ground of insolvency ?" To which questions pe- 
titioning creditors objected, and the court sustained the objection, to 
which ruling the défendants below excepted, and their bills of exception 
were allowed in due form. 

No authority is cited to sustain thèse bills of exception, and it is 
doubted if any can be cited. It does not require argument to sustain 
the position that the order appointing the receivers, being in writing, 
must speak for itseïf, and no déclaration of the judge who signed it can 
be given as grounds on which he entered the order. Public records 
can neither be explained nor yaried by paroi testimony. They are con- 
clusive, speak for themselves, and imply absolute verity. Shankland v. 
Washington, 5 Pet. 390, 8 L,.- Ed. 166. 

It is a fundamental rule that paroi contemporaneous évidence is in- 
admissible to contradict or vary the terms of a valid written instrument, 
Mnless in cases where contracts are vitiated by fraud or mutual mis- 
take, but this rule is too well understood and recognized to admit of 
doubt. Northern Assurance Co. v. Grand View Building Ass'n, 183 
U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213. 

Another exception found in the record as having been signed and 
sealed by the District Judge is in the following bill of exceptions. 
After stating that, to maintain the issues on their part, the plaintiffs 
proved by compétent witnesses that, after filing in this court the péti- 
tion praying that the Blue Mountain Iron & Steel Company of Balti- 
more be adjudged bankrupt, there was due and owing by said défend- 
ant to each of said creditors, respectively, the amounts of money al- 
leged to be due, and that no part of said moneys had been paid ; and 
testimony by compétent witnesses legally sufficient to prove that on the 
12th of May and 3d of August, 1903, the aggregate of the property of 
the Blue Mountain Iron & Steel Company was not, at a fair valuation, 
sufficient in amount to pay its debts, to which no exception was taken, 
it proceeds: ,. 

"And tlie plaintiffs, further to maintain the issues on their part, then bffered 
in évidence the record of the proceedings in the case No. '.7,627, in equity, in 
the circuit court for Frederick county, Maryland, wherein the Maryland Cas- 
ualty Company and others are complainants, and the Blue Mountain Iron & 
Steel Company of Baltimore City et al. are défendants, to the admission of 
which record the défendant objected, but the court overruled said objection, 
and admitted the record in évidence, to which action of the court the défend- 
ant excepted." 

The allégations in the pétition in bankruptcy are that the Blue Moun- 
tain Iron & Steel Company committed an act of bankruptcy on May 13, 
1903, while insolvent, and "because of its insolvency," in a proceeding 
theretofore instituted in the circuit court of Frederick county by the 
American Casualty Company and other creditors of the Blue Mountain 
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Iron & Steel Company, receivers were appointée! by an order of said 
court, and thàt this was an act of bankruptcv, under Act Cong. Feb. 5, 
1903, c. 487, 32 Stat. 797 [U. S. Comp. St. Supp. 1903, p. 409], amend- 
ing the act of Congress of July, 1898. 

The défendant corporation denied by its answer that ît is insolvent, 
and allèges the receivers were unlawfully appointed, without notice to 
respondents, and required proof of the facts alleged in the pétition. 
This niade the issue for the trial of which a trial by jury was demand- 
ed. The answers of sorae of the parties — notably, that of Ernest 
Sharp, who intervened— admitted the insolvency. At ail events, the 
issue was made and submitted in the bankrupt court, and the best évi- 
dence of the appointment of the receivers was the record of the pro- 
ceedings in equity in the court which made the appointment. It was 
the basis of the issue, and could hâve been proved in no other way. 
The record was compétent for this purpose, and no authority is cited 
holding that the best évidence of a proceeding in a court of equity is 
not the record of the proceeding. Petitioners had proved, as stated in 
the exceptions, that the company was insolvent, according to the défini- 
tion of insolvency in the bankrupt act, both on the 12th of May, the 
date receivers were appointed, and on the 3d of August, the day on 
which the pétition in bankruptcy was filed. Then the question arose, 
was it on this account the receivers were appointed? The record of 
the proceedings in court was the best évidence, and there was no error 
in admitting it. As to the effect of this évidence, that was a question 
for the jury under the instructions of the court, and the only question 
presented by this exception is the competency of the évidence. There 
was no error in admitting this record. 

The language of the amendatory act of Februarv, 1903. and the act 
of bankruptcy alleged in the pétition, is "because of insolvency a re- 
ceiver or trustée has been put in charge of his property under the laws 
of a st'ate, or a territory, or of the United States." The essential élé- 
ment in the alleged act of bankruptcy is insolvency. As stated, the 
petitioning creditors hâve alleged, and the jury found by the verdict, 
the défendant corporation was insolvent on the day the receivers were 
appointed, and on the day the pétition in bankruptcy filed. The jury 
found as a fact that it was "because of insolvency" the receivers were 
put in charge of the company's property. The record was compétent 
as a link in the évidence on this issue. But it is insisted on the argu- 
ment and in the brief that the receivers were temporary and not per- 
manent. To hold with this position that the bankrupt act requires per- 
manent receivers to be appointed would be to read into the statute 
something the lawmaking départaient, Congress, did not see proper to 
put there. The language of the statute is has been "put in charge of 
his [its]. property." In the case at bar the receivers were in charge of 
the property from May to August without anything being done on be- 
half of the corporation, except to lodge a motion. This did not vacate 
the order or affect it in any way. It is presumed the courts of equity in 
Maryland, like most others, are always open, and, at least to hâve any 
efïect, it shôuld be shown some effort was made to hâve this motion 
heard. The facts stated appear in the record, and the appointment of 
the rectàvers was in the discrétion of the court, which cannot be re- 
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vîewed in this court, if it could hâve been so reviewed by the state 
Court of Appeals. The property was in the hands of receivers, and the 
jury found it was because of insolvency shown to exist at the time said 
receivers were appointed. The discussion of the distinction between 
permanent and temporary receivers is therefore, in our opinion, un- 
necessary. 

The other exceptions and assignments of error are to the refusai of 
the court to give spécial prayers for instructions to the jury, and are 
without ttierit. 

Upon a thorough and careful examination of the record, we find no 
error, and the judgment of the District Court adjudicating the Blue 
Mountain Iron & Steel Company bankrupt is affirmed. 



BRITAIN S. S. CO. v. J. B. KING TEANSP. CO. 

(Circuit Court of Appeals, Second Circuit. April 6. 1904) 

No. 155. 

1. Collision— Steamship at Rest— Passing Tug with Tow. 

A steamship which, while not anchored, was about to anchor, and had 
stopped her engines, and was moving very little with the tide, if at ail, 
had the rights of a vessel at rest with respect to passing vessels ; and a 
tug with a tow on a long Une, which saw and knew the situation of the 
ship, was solely in fault for a collision between her and the tow, due to 
the failure to allow sufflcient room in passing. 

Appeal from the District Court of the. United States for the Southern 
District of New York. 

This cause cornes hère upon appeal from a decree of the District Court, 
Southern District of New York, holding the tug Gypsum King solely in fault 
for a collision between barge No. 19, in tow of the Gypsum King, on a hawser, 
and the S. S. Woodford. The collision occurred on the anchorage off Clifton, 
Staten Island, from which the tug was taking the barge, and where the steam- 
er was anchoring. At the time of the collision, a fog which had theretofore 
prevailed had begun to lighten up, and both vessels took advantage of the 
change ; the tug starting on her voyage to Newport News, and the steamer 
shifting her anchorage some 600 or 800 feet. 

The following is the opinion of the District Court, by HOLT, District Judge : 
"I think, on the évidence, that, although there was heavy fog at times on the 
day of the collision, during the period immediately preceding the collision 
there was only a light fog, and vessels and objecta could be seen a quarter 
of a mile a^yay. The Woodford was not at anchor. She was, therefore, under 
the prelimiriary inlând rules, tecbnically undér way. If the ordinary rules 
of navigation apply, I think that the Gypsum King with her tow was an over- 
taking vessel under rule 24, and was in fault for not keeping out of the way 
of the Woodford. The évidence, however, is clear that thé Woodford was al- 
most, if not <juite, at a standstill, preparing to anchor, and the men on the 
Gypsum King testify, in substance, that they thought at first that the Wood- 
ford was at anchor, and theri that they saw that, although not anchored, she 
was about to anchor. I think that, in fact, she was probably still forging 
ahead very slightly, and drif ting up a little with the flood tide, but her pro- 
peller was reversed, and she was doing ail she could to entirely stop or make 
sternway, and shé may hâve been entirely stopped. Under thèse circumstan- 
ces, if she is to be regarded as a vessel substantially not under way, I think 
the Gypsum King was in fault for running into her. There is a presumption 
of fault when a vessel under way and under eontrol runs into a vessel not 
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under, way.' The Gypsum King Bhonld hâve borne off longer to starboard, 
until her tow had passed the Woodford, and should hâve origlnally glven the 
Woodford a wider berth. She was taking a course too near the Woodford for 
a tug having a tow on so long a hawser. I think the Woodford was not in 
fault for not blowing fog signais. She was not bound to blow fog signais be- 
cause the Gypsum King did. The real test is whether it was foggy enough 
to require theni. I think it was not In any event, the only object of fog sig- 
nais is to let other ships know that the one blowlng them is there. The Gyp- 
sum King saw the Woodford 1,000 feet away, and that was an ample distance 
to permit the Gypsum King and her tow to pass the Woodford in safety. In 
my opinion, therefore, the omission of fog signais on the Woodford had noth- 
ing to do with the collision. My conclusion is that there should be a decree 
for the libelant, with a référence to ascertain the damage." 

Chas. C. Burlingham, for appellant 
J. Parker Kirlin, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. The controlling question in the case is whether or 
not the steamer was substantially in motion. The district judge found 
that, although prbbably still forging ahead very slightly, and drifting 
up a little with the flood tide, she was almost, if not quite, at a stand- 
still, preparing to anchor, and not under way. He heard some of the 
important witnesses, and there is no évidence presented sufficient to 
warrant a reversai of that finding. The witnesses for the steamer testi- 
fy that she was not in motion. The respondent's witnesses testified 
that when they first saw her she was apparently at anchor, and, although 
subsequently they state she was in motion, they yet admit that they 
did not see her moving through the water, and apparently infer merely 
that she must hâve been in motion because collision ensued. The 
steamer was practically a vessel not under way, was seen to be such by 
the navigators of the tug, and was so seen at a distance amply sufficient 
to enable the latter to avoid collision, had they not undertaken to shave 
too close. 

The decree is affirmed, with interest and costs. 



BROWN v. HARKINS, Colleetor. 

(Circuit Court of Appeals, Fourth Circuit July 12, 1904) 

No. 505. 

Documents— Second aet Evidence— Pboof or Loss. 

Rev. St. § 3303 [U. S. Comp. St. 1901, p. 2157], requires every distiller 
to keep a book in whlch shall be recorded certain facts specified with réf- 
érence to his business ; and section 3318 [U. S. Comp. St. 1901, p. 2164], 
after providing for the books to be so kept, déclares that every person re- 
quired to keep the books prescribed by such section shall on or before 
the lOth day of each month make a full and complète transeript of ail 
the entries made therein during the month preceding, and, after verifying 
the same by oath, shall forward it to the colleetor of the district in which 
he résides. Beld, in an action by a distiller to recover internai revenue 
taxes alleged to hâve been wrongfully imposed, that évidence that plain- 
tiff's record book had been taken from him and carried to a certain col- 
lector's office, after which it was taken to the revenue agent's office at 
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0.i'Sâ« î Wâ8 : lft«t lèen îfl 1898 or iê94, three years after the final fllsposî- 
1 tlon"bf,a crilïlinâl càsë'àgainst plaintiff, and that search had been made 
In the office ofttoe revenue agent, where it had làst been seen, without 
proof that a search had been madéln the colleetor's office for the tran- 
script on which the asséssment made was rëquired to be flled, nor in the 
office of the clerk wberé the original record had been used in évidence in 
the Criminal proceeding, was insuffiçient to justif y the admission of oral 
évidence of contents of such record, 

In Error to the Circuit Court of the United States for the Western 

District of North Caroîiha, at Asheville. 

E. J. Justice (D. E. Hudgins, on the brief), for plaintiff in error. 
A. E. Holton, for défendant in error. 

Before BRAWLEY, PURNELL, and ; McDOWELL, District 
Judges. ■ _ -> ■ /:■ :' 

PURNEEL, District Judge. The exceptions raise the question 
whether it is compétent to, ' prove by paroi the contents of a record, 
which a distiller is ■ rëquired by act of Congress (section 3303, Rev. St. 
|Ù. .$. Comp. St. 1901, p. 2157J), ; to keep, when it is^npt shown that 
proper search has been made for the record, and that the same cannot 
be found by an insuffiçient search. 

One of the exceptions appearing in the record is to allowing a ques- 
tion as to the, contents of this record, and the other to allowing the 
answer to this question. 

The printed record discloses that the controversy was as to whether 
the tax had been paid on certain distilled spirits shipped in packages 
numbered as alleged in the complaint. The tax was paid by the plain- 
tiff on certain alleged irregularities,; which were reported by a revenue 
agent, which he contended appeared from the said record, and which 
lie alleged tendedto show that the packages had been refilled and re- 
shipped. The Commissioner of Internai Revenue assessed a further 
tax against the plaintiff in respect to this property. Plaintiff paid the 
tax under protest, and brought this action to recover the amount he had 
so paid. 

It was material upon the trial to know what the said record so kept 
by the distiller contained. The défendant showed, as a basis for offer- 
ing paroi testimony as to the contents of the said record, (1) that the 
record was taken from the plaintiff and brought to the office of the 
collector of internai revenue in Stàtesville in 1890 ; (2) that it was later 
taken to the office of the revenue agent at Greensboro; (3) that the 
book had not been seen in the office of the revenue agent since 1893 or 
1894; (4) that the criminal case against plaintiff '■ growing out of this 
rnatter was disposed of in 1890 ; (5) that the revenue agent's office was 
not the proper' place for this hook to be kept after this criminal case 
was disposed of; (6) that the book should be in the office of the col- 
lector of internai revenue, or in possession of the court; (7) that care- 
ful search had been made for the book by the witnesses Patterson and 
Kirkpatrick in the office of the revenue agent, and the book had not been 
found. There was no évidence that search had been made in the col- 
leetor's office or in the office of the clerk of the courte or that it was not 
in one of those offices. 
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The court erred in overruling the objection of the plaintif! in error 
to the question asked by the attorney for the défendant of the witness 
Kirkpatrick respecting the contents of the records kept by the plaintiff 
as a distiller, when said records were not shown to hâve been lost 
in the manner necessary before paroi proof of their contents can be 
heard. 

The court erred in overruling the objection of the plaintiff to the 
ansvver and testimony of the witness Kirkpatrick respecting the con- 
tents of the distillery books kept by the plaintiff as distiller, which said 
testimony, it is believed, tended to bar the plaintiff's recovery, when 
said books had nbt been shown to hâve been lost, and due search was 
not shown to hâve been made for them in their proper repository. 

The statute (section 3318, Rev. St.), after providing for the books to 
be kept — the record referred to— also provides, section 5, Act March 1, 
1879 [U. S. Comp. St. 1901, p. 2164], "that every person required to 
keep the books prescribed by this section, shall on or before the tenth 
day of each month make a full and complète transcript of ail entries 
made in such book during the month preceding, and after verifying 
the same by oath, shall forward the same to the collecter of the district 
in which he résides." A penalty is imposed for failure to comply with 
the statute. There is no évidence of a failure to make or file the 
transcript, which the collector is required to préserve until authorized 
by the Commissioner of Internai Revenue to destroy the same. 

The law then requires two records to be kept: One by the dis- 
tiller or rectifier, which he is required to préserve for two years. This 
was taken from him by the revenue officers. The other, a verified 
transcript, which was filed in the office of the collector of the district. 
The first was the best évidence, and the transcript the second best évi- 
dence, if, indeed, it was not of equal dignity as évidence. Both of thèse 
records were in the hands of officers of the government, and at least 
one in the custody of the défendant himself. It is not necessary to cite 
authority for the proposition that the best évidence must be produced, 
or an inability to produce it satisfactorily shown before secondary évi- 
dence can be permitted. No search was made. The évidence estab- 
lishes the fact that the record was taken from the plaintiff and carried 
to the collector's office at Statesville in 1889. Shortly thereafter it 
was taken to the revenue agent's office at Greensboro, and there it was 
last seen in 1893 or 1894, three years after the final disposition of the 
criminal case against the plaintiff. It was further in évidence that 
search had been made in the office of the revenue agent, where this book 
was last seen. This the court held sufficient évidence of its loss to au- 
thorize secondary évidence to -be introduced as to its contents. No 
search was made in the collector's office where the transcript — the 
one on which the assessment is made — is required to be filed, nor in the 
office of the clerk, where the original had been used as évidence in a 
criminal proceeding against the plaintiff. The revenue agent told the 
counsel his office was not the place where the record would be found, 
and intimated search should be made in the collector's or clerk's office. 
This is called flippant by counsel for the United States, but it seems to 
be good law. 
131 F.— 5 
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The coïihsél for défendant in error cite and rely ion Minor v. Tillot- 
son, 1 Pet. 99, 8 L. Ed. 621, which has no application. In that case 
plaintiff offered to show a copy of a grant to Gen. Wade Hampton, 
under which the plaintif? claimed title to certain lands, which was ex- 
cluded by the court on the ground that the plaintiff had not accounted 
for the loss of the original. It was in évidence that search had been 
made among the papers of Gen. Wade Hampton. Mr. Justice Thomp- 
son, in commenting upon this case, says : 

"The presumption of the law, therefore, is that the original deed was in 
possession of Gen. Wade Hampton, and the plaintiff could not be bound to 
search for it elsewhere ; there being no law in Louisiana requiring deeds to be 
recorded. And it was proved, as a matter of fact, that it was once in his pos- 
session— -at what time, however^ Is not stated — and the question ls whether 
such search Aras made for it as to Justify the admission of secondary évidence. 
The rules of évidence are adopted for practical purposes in the administration 
of justice, and although it is laid down in the books as a gênerai rule that the 
best évidence the nature of the case will admit of must be given, yet it is not 
understood that this rule requirës the strongest possible assurance of the 
matter in question. The estent to which the rule is to be pushed in a case 
like the présent is governed in some measure by circumstances. If any sus- 
picion hangs over the instrument, or that it is designedly withheld, a more 
rigid inquiry should be made into the reason for its nonproduction. But when 
there is no suspicion, ail that ought to be required is reasonable diligence to 
obtain the original." 

Hère there was other évidence, better évidence, record évidence, which 
could hâve been, and should in ail fairness hâve been, produced. A 
more rigid inquiry should be made into the reason for its nonproduction. 
When a record is required by law to be kept, oral évidence of its con- 
tents cannot be offered unless the loss of the record is shown. Greenleaf 
on Evidence, § 86. The same is true of ail writings, whether required 
to be kept or not, where the contents are material to the issue. 

It is well settled that the loss of a writing must be proved, and that 
diligent search has been made therefor, before secondary évidence will 
be allowed for the purpose of proving its contents — "that a bona fîde 
and diligent search has been unsuccessfully made for it in the place 
where it was most likely to be found, if the nature of the case admits 
such proof." As to the degree of diligence required, "the party is ex- 
pected to show that he has in good faith exhausted, in a reasonable de- 
gree, ail the sources of information and means of discovery which the 
nature of the case would naturally suggest, and which were accessible 
to him." Greenleaf on Evidence, § 558 ; Simpson v. Dali, 3 Wall. 460, 
18 L. Ed. 265 ; Improvement & R. R. Co. v. Munson, 14 Wall. 443, 20 
L. Ed. 867; Weatherhead's Lessee v. Baskerville et al., 11 How. 360, 
13 L. Ed. 730 ; Bouldin and wife v. Massie's Heirs and others, 7 
Wheat. 122, 5 L. Ed. 414; Rogers v. Durant, 106 U. S. 644, 1 Sup. 
Ct. 623, 27 E. Ed. 303 ; Renner v. The Bank of Columbia, 9 Wheat. 
581, 682, 6 L. Ed. 166. 

In Riggs v. Tayloe, 4 Wheat. 486, 6 L,. Ed. 141, the Suprême Court 
lays down the rule : 

"If a party intended to use a deed or any other instrument in évidence, he 
ought to produce the original if he has it in his possession, or, if the original 
is lost or destroyed, secondary évidence, which is the best the nature of the 
case allows, will then be admitted. The party, after proving any of thèse cir- 
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cumstances, to account for the absence of the original, may read a counterpart, 
or. If there 1s no counterpart, an examlned copy, or, if there is no examined 
copy, ne may give paroi évidence of its contents." 

This rule has been often cited with approval — notably in Williams 
v. United States, 1 How. 299, 11 X. Ed. 135; Burton v. Driggs, 20 
Wall. 134, 22 L, Ed. 299 ; Stebbins v. Duncan, 105 U. S. 43, 27 h. Ed. 
641. 

In the case at bar there was a counterpart which was not looked for, 
and ail the sources of information had nôt been exhausted ; hence there 
was error in admitting paroi testimony as to the contents of the rec- 
ord. The plaintiff in error is therefore entitled to a new trial. 

Reversed. 



VICTOR TALKING MACH. CO. T. AMERICAN GRAPHOPHONE CO. 

(Circuit Court of Appeals, Second Circuit April 21, 1904.) 

No. 158. 

1. Patents— Ineringement— Talking Machines. 

The Johnson patent, No. 679,896, for a sound box for talking machines, 
held not infringed, as to claims 7, 11, and 16. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Connecticut. 

For opinion below, see 125 Fed. 30. 

This cause cornes hère upon appeal from a decree of the United 
States Circuit Court for the District of Connecticut dismissing a 
bill alleging infringement of complainant's patent No. 679,896, 
granted August 6, 1901, to Eldridge R. Johnson, for a sound box 
for talking machines. 

Horace Pettitt, for appellant. 
Philip Manro, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. The single question herein is that of infringe- 
ment of claims 7, 11, and 16. Each of thèse claims is limited to a 
construction comprising "a tempered steel spring," or "a thin, 
twisted spring," having twisted ends. The essential élément of the 
invention claimed in the patent in suit is the provision of means for 
"a very délicate connection between the diaphragm and the stylus- 
bar ; also to provide an extremely sensitive mounting for the stylus- 
bar" ; said means comprising a spring "made of finely tempered 
steel," each end being "twisted or bent in opposite directions," so 
as to secure a balance by the résultant high tension of the spring. 
The défendant does not use a finely tempered steel for said con- 
nection and mounting. Its attaching pièce is made of low-grade 
sheet steel, soldered to the bar by a process which would necessarily 
destroy the tempër, if any, in said pièce. It clearly appears from 
the évidence, and was shown by a practical démonstration upon 
the hearing, that thèse attaching pièces were not résilient, but that 
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they remained in any position in which they might be b'ent or 
twisted: It further appears that defendant's attâchment is not 
twisted, but is inserted as nearly flàt as is practicable, in order to 
avoid ail tension on the stylus-bar. Hence resuit two radically 
différent constructions, based on opposing théories as to the effect 
bf high tension as contrasted with low tension or no tension. Thèse 
conclusions dispose of the contention of infringement as to ail of 
said claims. 

Claim 16 also covers "yielding gaskets, adjusted so as to prevent 
the said diaphragm from rattling, yet leaving it free to vibrate 
throughout its entire area." Such gaskets were old. The patentée, 
in a prior patent, had described and claimed a construction for so 
mounting the diaphragm that it would vibrate "practically evenly 
throughout its entire area," and the spécifications and said claim 
of the patent in suit fail to suggest any definite degrée of pressure, 
except such as may, in the judgment of the constructor, be best 
adapted to secure the best results. The patentée says : 

"While I hâve described the diaphram as being practically free at its edges, 
It is clear that, while this construction of adjustinent is préférable, my im- 
provements herein described and claimed are applicable to constructions where- 
in the diaphram may be clamped at its edges.'' 

The decree is affirmed, with costs. 



LACKAWANNA IRON & STEEL CO. et al. v. DAVIS-COLBY ORB 
ROASTER CO. 

(Circuit Court of Appeals, Third Circuit July 5, 1904.) 

No. 62. 

1. Patents— Construction of Claims— Obe Roasting Fubnaces. 

The Gréer patent, No. 508,542, claims 3 and 8, for an ore roasting 
furnace, consisting of three vertical chambers, a combustion chainber, a 
stack, and an ore chamber between the other two, and communicating 
with each "at différent points in its height," "substantially as described," 
"the combustion and ore roasting chambers being of substantially the 
same height," require ail three chambers to be substantially coextensive, 
as shown in the drawings. 

2. Same— Inkringkment. 

The Gréer patents, Nos. 495,883 and 508,542, for an ore roasting furnace, 
made up of three vertical chambers, each coextensive with the other two, 
the center one being a roasting chamber to hold the ore, and having open- 
ings at several points iuto each of the others, a combustion chamber on 
one side, fed from below by fuel gas intermixed with air, and a stack 
chamber on the other side, the draught created by which draws the fiâmes 
from the combustion through the roasting chamber, were not anticipated, 
and are yalid. Claims 3 and 8 of patent No. 508,542, covering the combi- 
nation of the three chambers, and claims 3 and 4 of No. 495,883 and 4 and 
5 of Nq. 508,542, dovering a gas chamber in the base of the combustion 
chamber, havjng in its top exit openings for gas and air ports adjacent, 
construeij, a,na lield infringed. 

Àppeal from the Circuit Court of the United States for the Middle 
District of Pennsylvania. ■ • , ■ ■ 
For opinion below, see 128 Fed. 453. 
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Percy B. Hills, for appellants. 

Henry N. Paul, Jr., and Joseph C. Fraley, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GR AY, Circuit Judge. This is an appeal from the decree of the Cir- 
cuit Court for the Middle District of Pennsylvania, sustaining certain 
daims in two patents, granted to Robson C. Gréer, for ore roasting and 
calcining furnaces, and assigned to the appellee, and decreeing an in- 
junction and an accounting against the appellants, for an infringement 
thereof by an ore roaster first erected and opéra ted at Scranton, Pa., 
and afterwards removed to Lebanon, Pa., where it now stands. 

The Davis-Colby Ore Roaster Company, the appellee, is engaged in 
the business of erecting ore roasters, which are large furnaces in which 
iron ore (which is to be subsequently smelted or reduced in a blast fur- 
nace) is given a preparatory moderate heating in a draught of oxygen, 
for the purpose of expelling sulphur contained in the ore. Appellee's 
principal place of business is in Philadelphia, and the appellant, the 
Lackawanna Iron & Steel Company, is a large manufacturer of steel, 
having its main works, which were formerly at Scranton, Pa., in Buf- 
falo, N. Y. Henry Wehrum, manager of the appellant company, is 
joined as a codefendant in the court below. 

The bill of complaint charges the défendant with having built at 
Scranton, Pa., an ore roaster which infringes upon three of complain- 
ant's patents, covering what is known as the "Davis-Colby Ore Roast- 
er." Thèse three patents comprise the two Gréer patents, above men- 
tioned, and a patent granted to Owen W. Davis, also assigned to the 
appellee. Upon final hearing, the court below dismissed the bill as to 
the Davis patent, but sustained the two Gréer patents, and found that 
they had both been infringed. The usual injunction and accounting 
was accordingly decreed upon thèse two patents, and from this decree 
the défendant has appealed. 

The patents, therefore, brought before us upon this appeal are : No. 
495,883, dated April 18, 1893, granted to Robson C. Gréer, and as to 
which infringement is held as to claims 3 and 4 thereof; No. 508,542, 
dated November 14, 1893, to Robson C. Gréer, infringement of which 
is held as to claims 3, 4, 5 and 8 thereof. 

Infringement of the third and eighth claim of the Gréer patent, No. 
508,542, is admitted by the appellant, who claims. however, that the said 
claims are invalid by reason of anticipation. Thèse claims are dom- 
inant and controlling in the structure of the Davis-Colby Ore Roaster, 
covering as they do the three coextensive vertical chambers, to wit, the 
combustion chamber, the air chamber and the draught equalizing cham- 
ber. The other claims involved are the third and fourth claims of 
Gréer patent No. 495,883, and the fourth and fifth claims of Gréer pat- 
ent No. 508,542. Thèse claims cover the gas and air inlets for the 
combustion chamber. 

The discussion of the prior art, by appellant's counsel, in support of 
the défense of anticipation, is confined to the patent granted in 1870 to 
Knox and Osborn, No. 104,323, and to the patent to Valentine, No. 
459,799, granted in 1891, and to the patent to Kleeman, No. 399,995, 
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granted in 1889. This latter référence, counsel for appellant speaks of 
as the one "niost nearly in point," and practically confines his agument 
to a discussion of its features with relation to those of the Gréer pat- 
ents in suit. 

The very full and exhaustive discussion by the learned judge of the 
court below of the claims of the two Gréer patents, and of the prior art, 
especially with référence to the alleged anticipation of the Kleeman 
patent, would render a sêparate opinion by this court a mère paraphrase 
of what has been sufficiently said by the court below. We therefore 
content ourselves with adopting the opinion of the learned judge of 
the circuit court (reported in 128 Fed. 453), and we quote the same, 
omitting only those parts thereof referring to the Owen W. Davis pat- 
ent, as to which there was a decree of no inf ringement, and to the Val- 
entine and Sibley patents, which are so dissimilar, both in their object 
and in the structure claimed in them, as to require no further mention. 
In fact, none of them, except the Kleeman patent, seems to hâve been 
thought worthy of serious discussion by appellant's counsel. The opin- 
ion, with the exceptions noted, is as follows : 

"The structure which is the subject of this litigation is what is known as 
an ore roaster, deslgned for expelling the sulphur from iron ore preliminary 
to smelting. Some ores haVe no sulphur but others are seriously irapregnated 
with it, and this is particularly true of that obtained from the famous Corn- 
wall banks near Lebanon, Pa., from which it has been the problem of a hun- 
dred years to successfully eliminate it. The complainants are the owners of 
three patents which are concerned with this subject, two issued to R. C. Gréer 
— in April and November, 1893 — and one to O. W. Davis, Ji\, in May, 1894. 
Under thèse patents they undertook to erect at Lebanon in 1895 for the de- 
fendant Company, who were operating the Oolebrook furnaces there, an ore 
roaster with a capacity of one hundred tons daily, guarantied to roast down 
the sulphur to six-tenths of one per cent This roaster did not work success- 
fully at flrst, but was made to do so in the end, although there is some ques- 
tion whether this was not the resuit of favoring it with large sized ore. In 
order to overcome, however, existing difficulties permission was obtained to 
rebuild certain parts of it and plans for this purpose were submitted; and 
whatever lack of success there was or whatever was the cause of it the de- 
fendant company appë'ar to hâve been sufficiently satisfled to ask for a propo- 
sition looking to the érection of a plant of five roasters at Scranton, Pa., where 
their principal works then were, in response to which the complainants made 
suggestion as to further changes which seemed désirable. But when it was 
found that a royalty of $1,200 for each roaster would be required Mr. Wehrum. 
the gênerai manager of the défendants, refused to pay it and broke off the 
negotiations declaring he had never seen a patent which he could not get 
around. Immediately following this a roaster was put up by the défendants 
themselves under the direction of Mr. Wehrum, at Scranton, closely following 
in gênerai design the plans and suggestions submitted by the complainants, 
certain changes however in matters of détail being introduced on which Mr. 
Wehrum at a later date applied for and obtained two several patents. This 
roaster was subsequently taken down and removed to Lebanon where it is 
now in use. The facts with regard to the original relations of the parties 
while given at this length, are not very material except as they go to show 
that infringement, if found to exist, is deliberate, and that Mr. Wehrum is 
properly joined as a défendant on account of his individual participation in it. 

"The roasting' furnace which is the subject of the two Gréer patents is made 
up of three vertical chambers, each coextensive with the other two, the center 
one being designed to hold the ore to be roasted and having openings at several 
points into each of the others, a combustion chamber on the one side being 
fed from below by fuel gas intermixed with air to insure combustion and the 
heat and flame being drawn therefrom through the ore by means of the open- 
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lngs provided for the purpose and the draft obtained from the stack chamber, 
the sulphur being expelled from the ore and carried off in the process. In the 
first Gréer the form of furnace shown — although none is specified — is circular 
and the chambers annular; but In the second Gréer, as in the défendants' 
structure, the chambers are rectangular. The latter construction is shown in 
the following diagrams taken from the second patent, one being an élévation 
in section and the other a ground plan. 





"It will be noted that the several chambers referred to are made high and 
narrow, and set side by side, the object being to présent to the flame from the 
combustion chamber a thin body of ore, through which it can effectively pene- 
trate, gradually calcining and desulphurizing it as it descends. The Gréer 
invention is in some respects expressed in its broadest ternis in the third and 
eighth claims of the second patent, as follows : 

" '3. An ore roasting or calcining furnace, having a rectangular stack, a 
rectangular combustion chamber, and a rectangular ore roasting chamber, said 
roasting chamber being located between said combustion chamber and stack 
and communicating on one side at différent points in its height with said 
stack and on its opposite side at différent points in its height with the combus- 
tion chamber, said combustion and ore roasting chambers being of substantially 
the same height, substantially as set forth.' 

" '(S) In an ore roasting and calcining furnace, the comblnation of the rec- 
tangular stack and the rectangular combustion chamber, located at opposite 
sides of the furnace, with the rectangular roasting chamber between said stack 
and combustion chamber, said combustion and roasting chambers being of 
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Hubstaatlally tùe same heîght and sald roasting chamber havlng communfca- 
tlon on one Bide at différent points in its height with said combustion chamber 
and on its opposite side at différent points in its height with said stack, sub- 
stantia'Ily as described.' 

"Infringëïnent of thèse elaims is conceded but their validity is denied the 
défense being that they hâve been anticipated by other existing devices. The 
prior art is unusually free from anything that can be called an anticipation. 
The very primitive arrangement known as the Gjers kiln, which is nothing 
more than a great open bottom pot with alternate layers of ore and fuel, was 
still in use at the time the Gréer roaster was patented and there is very little 
to fill in the intervening gap. The Knox and Osborn (1870) which is cited as 
a référence is a reducing furnace for the treatment of cinnabar and other vola- 
tile ores. It has, like the Gréer, an ore chamber designed to hold a vertical 
body of ore, which is "roasted" — as it is said — as it passes downwards by the 
process of fuel combustion drawn into and through it from a flre-place adjoin- 
ing by f orce of a dràft chamber on the opposite side, the metallic vapors ex- 
pelled from the ore being caught and condensed in appliances beyond. Passing 
by the fact that this is found in the reducing and not in the roasting art (not- 
withstanding the term applied to the process by the inventor) and that it re- 
lates to a volatile métal sUch as mercury, which is reducedfrom its fumes, 
broadly speaking the same éléments which are found in the plaintiff s' structure 
may be said to be employed. But it is conceded that it does not anticipate the 
particular elaims under discussion which require the combustion and the stack 
chamber tp be of equal height with the ore chamber and rectangular in shape ; 
and neither can it the other elaims relied upon, to be presently mentioned, in 
view of the spécifie combinations there found. The suggestion of counsel that 
the opération on the ore is the same — which may well be doubted — loses sigbt 
of the fact that we are dealing with a structure and not a process, a point 
that is made per contra to sustain the Kleeman patent as an anticipation, of 
which more later. 

"This brings us to the Kleeman which is confldently relied on by the défend- 
ants, and is the only device that approaches structurally to anything like the 
one in suit It is designed for the reducing or smelting of zinc ore and was 
patented in England in 1885, in Germany in 1887 (being allowed to lapse there, 
however, in 1891 for nonpayment of dues) and in the United States in 1889. 
Like the Knox and Osborn it is found in the reducing and not the roasting 
art, processes which are said to be metallurgically antithetical. It is not nec- 
essary, however, to go into the distinction between them, nor to détermine how 
far on the strength of it the, perception of the availability of the Kleeman 
structure for roasting purposes could be regarded as a transfer and adaptation 
to a nonanalogous art involving the exercise of invention. Instructive exam- 
ples, where this has been held to be the case are to be found in Potts v. 
Creager, 155 U. S. 606 [15 Sup. Ct. 194, 39 L. Ed. 275] ; Carnegie Steel Com- 
pany v. Cambria Iron Company, 185 U. S. 403 [22 Sup. Ct. 698, 46 L. Ed. 968], 
and Tannage Patent Company v. Zahn, 70 Fed. 1003 [17 C. C. A. 552] ; but I 
shall not stop to discuss them. Adhering strictly to the position that equiva- 
lency of structure is to control, the lacking feature of the Kleeman is a stack 
chamber. It has an ore or reducing chamber and a Combustion chamber ad- 
joining, and both are rectangular and vertically coextensive, with openings 
between to permit the ore in the one to be acted upon by the combustion pro- 
ceeding from the other. So far there is a similarity which is not disturbed 
by the fact, that the two chambers are set end to end instead of side by side 
as in the Gréer, the resuit of which is that the ore body is presented to the 
0ame in its thickest direction instead of in a thin layer, this being a feature 
which cannot be relied upon under the terms of the patent, however important 
to the roasting process. But distinctly and positively the third member of the 
combination — an adjoining stack chamber — is wanting. In its place is an 
extension of the reducing chamber through which in flues or retorts the zinc 
fumes are conducted to a tubular récipient beyond, and then by tortuous 
passages to where they are condensed and reclaimed. Neither structurally nor 
as a matter of process is there any resemblance in this to the stack chamber 
found in the Gréer. Wnether the latter be regarded as a draft produdng or 
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simply as a draft equalizing chamber auxiliary and leading on to the actual 
chimney or stack at a greater or less distance beyond, the material thmg îs 
that the roasting is complète when it 1s reacbed ; while in the Kleeinan the 
redueing process is eontinued on through the extension chamber, with its flues 
and retorts, into still other and ulterior parts. Differing In both functlon and 
structure as they do, the two chambers are In no sensé équivalent ; and there 
is nothing therefore in this référence on which to predicate an anticipation 
of what we hâve hère. This disposes of everything that is cited against the 
daims under discussion and thelr novelty and validity being thus established 
and infringement conceded the Mil to that extent at least must be sustained. 

"But there are other important éléments which it is claimed that the défend- 
ants hâve appropriated. Underneath the combustion chamber, for the purpose 
of supplying fuel, is a gas chamber with exits from it and air ports adjoming, 
to insure combustion ; and opening into the combustion chamber at various 
points above are other inlets for a similar purpose. The object of this arrange- 
ment is to secure a suitable supply and admixture of gas and air and to secure 
it at the proper place. Bearing as this does on the efflciency of the furnace 
the devices employed must be regarded as patentable éléments in the combina- 
tion in which they are found. They are embodied in the third and fourth 
claims of the first Gréer patent and the fourth and flfth claims of the second 
as follows : 

"Patent 495,883. 

" '(3) In an ore roasting or calcining furnace, the combination with the stack 
and an ore roasting chamber, of a combustion chamber having communication 
with said roasting chamber, said combustion chamber having in its base a gas 
chamber D formed in its top with exit openings d, and also having air ports 
e e' opening into it adjacent to the gas exits d. 

" '(4) In an ore roasting or calcining furnace the combination with the stack 
and an ore roasting chamber, of a combustion chamber having communication 
with said roasting chamber, said combustion chamber having in its base a gas 
chamber D formed in its top with exit openings d and also having air ports 
e and e' opening into it adjacent to the gas exits d, and noies c' opening into 
it at various points, and means for closing said holes, c'.' 

"Patent 508,542. 

" '(4) In an ore roasting or calcining furnace, the combination with the rec- 
tangular stack and rectangular ore roasting chamber, of a rectangular combus- 
tion chamber having communication with said roasting chamber, said combus- 
tion chamber having in its base a gas chamber D with gas exists in the top 
of same and also having air ports adjacent to said gas exits, substantially as 
set forth.' 

" '(5) In an ore roasting or calcining furnace, the combination of the rec- 
tangular stack, the rectangular ore roasting chamber communicating therewith, 
and the rectangular combustion chamber communicating with said ore roast- 
ing chamber, said ore roasting chamber being located between said combustion 
chamber and stack, and said combustion chamber having in its base a gas 
chamber D with gas exits in the top of same and also air inlet opening into it 
adjacent to said gas exits and air inlets opening into it at various points, sub- 
stantially as set forth.' 

"The same références as before are brought forward to invalidate thèse 
claims, but with no better success. It is true that in the Kleeman furnace, 
air inlets are shown on either side of the gas flue leading up into the corn 
bustion chamber from the gas chamber below ; and there are openings in the 
outer wall of the combustion chamber similarly located to those of the Gréer. 
So far as thèse particular features of the combination are concerned this might 
affect the novelty of the fourth and flfth claims of the second patent which are 
in gênerai ternis ; but in the third and fourth claims of the first, which are 
narrower, one of the air inlets into the combustion chamber being speciflcally 
located between the gas exit and the ore chamber insuring the présence of a 
suitable supply of oxygen at this point. But it is not material to insist on any 
such saving distinction. It is to be remembered that in each of thèse claims 
we are dealing with a combination from which it does not in the least detract. 
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that certain of lts features are not new ; we are not concerned therefore, 
whether the air inlets in juxtaposition to the gas flue in the Kleeman furnace 
are duplicated in the claims of the second Gréer or not. Novelty is to be 
predicated upon the combination found in each as a whole, and this includes 
the threé co-ordinate, combustion, ore, and stack chambers, as to which in 
corrélation, the prior art, as we hâve seen, has nothing to suggest 

"As to the infringement of thèse claims it seems to me there can be no se- 
rious question. So far, in either, as there is a référence by letter to the ac- 
companying diagrams they are, of course, conflned to the spécifie combination 
thus shown ; but even on that basis the défendants* structure offends. A gas 
chamber at the base of the combustion chamber is employed, opening up from 
which into the combustion chamber is a set of exits and adjacent to them, that 
is to say between them and the ore chamber, is a corresponding set of air in- 
lets. Leading in also through the outer wall of the combustion chamber, on 
the opposite of the gas exits are passages which hâve the same relative posi- 
tion as the second air inlet specifled in the claims of the flrst Gréer; while 
similar inlets or passages open into it at varlous points in tiers up to the 
top of the furnace. It is said that thèse inlets are merely dust noies for 
cleaning ont the furnace, and that the gas from the combustion chamber forces 
its way out through them to such an extent as to require that they shall be 
Uept permanently closed. But in one of the Wehrum patents — according to 
which the défendants' structure is sùpposed to be built— they are described as 
affording communication with the outer air, and in the other are said to 
furnish means for inspecting the ores in process of roasting, and while their 
use for cleaning purposes is also declared, this additional function does not 
do away with the others mentioned, which are the same as specified in the 
patents in suit. It is true that thèse openings in the défendants' roaster are 
closed with doors ; but this is specifled in the fourth claim of the first Gréer 
as to the so-called 'peep holes' ; and is shown as to the second air inlet in the 
other. But the variance, if any, is not material. The openings are none the 
less ports or inlets within the terms of the patents because means are provided 
for opening and closing them. Nor in judging of their equivalency is the par- 
ticular use which may be made Of them to govern. Structure, as has been ob- 
served, is what we are especially to look to and while the function to which 
a particular part is devoted is not to be altogether lost sight of, where the 
form is practically the same as in the case before us, the possible rather than 
the accidentai use must décide. 

* * * ♦ »» • * * » 

"As the resuit of the views so expressed the bill must be sustained as to the 
third and fourth claims of the flrst Gréer and the third, fourth, flfth and eighth 
claims of the second." 

Granting'.ttiat the learned judge was mistaken, when discussing the 
structure of the Knox and Osborn patents, in saying that it was 
"conceded" that "it does not anticipate the particular claims under dis- 
cussion, which require the combustion and the stack chamber to be of 
equal height with the ore chamber," it is clear to us, that though not 
conceded by the appellant, the learned judge was right in his opinion, 
that claims 3 and 8 of the second Gréer patent, require ail the chambers 
to be substantially coextensive. They expressly require that the ore 
chamber shall communicatè "on one side at différent points in its height 
with said stack, and on its opposite side at différent points in its height 
with the combustion chamber." Substantial similarity between the ex- 
tent of communication on the one side and on the other, is essential to 
this requiremént. The drawings of the patents show the three chambers 
to be coextensive, and the expert testimony draws the inference of co- 
extensiveness from the claims and spécifications, the claims 3 and 8 
closing with the words, "substantially as set forth," and "substantially 
as described," respectively. This language brings into the claim the par- 
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ticular description of the structure contained ïn the spécifications, and 
the drawings to which they refer, and that description, as we read it, 
is of a structure containing a combustion chamber and an ore chamber 
of equal height, and a stack or draught producing chamber, coextensive 
therewith. 
The decree of the court below is affirmed. 



WESTERN TELEPHONE MFG. CO. v. AMERICAN ELECTRIC 
TELEPHONE CO. et al.» 

(Circuit Court of Appeals, Seventh Circuit April 12, 1904.) 

No. 976. 

1. Patents— INFRINGEMENT— TELEPHONE Switch Boabds. 

Tue Fisk patent, No. 521,461, for a téléphone switch board, in which the 
fallen annunciator or drop is restored to its latched position automatically 
by the insertion of the Connecting plug into the jack, was not anticipated 
in the prior art, and discloses invention. Also held infringed by the device 
of the Overshiner patents, Nos. 617,691 and 617,692. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

Appellant, owner of letters patent No. 521,461, June 14, 1894, to Fisk, for a 
combined annunciator and spring jack for use in téléphone switch boards, f ailed 
in its suit to hold appellees as infringers. In the earlier form of switch boards 
a bank of annunciators or drops, serially numbered, was placed above a bank 
of spring jacks, similarly numbered, so that any drop was distant, say, two 
feet from the correspondingly numbered jack. When a subscriber called, the 
operator's attention was attracted by the falling of the drop. The operator 
thereupon established communication with the calling subscriber by inserting 
a Connecting plug in the jack that bore the same number as the fallen drop. 
At the same time the operator manually restored the drop. 

Figure 1 of the Fisk patent and the description and claims are as f ollowa : 
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"My invention relates to switch boards for téléphone exchanges and will be 
fully described hereinafter. 

"In the drawings Figure 1 is a side élévation of a portion of a switch board 
embodying my invention. Fig. 2 is a top view of the same. Fig. 3 is a broken 
perspective, and Fig. 4 a détail. Figs. 5, 6, and 7, respectively, are side, top, 
and perspective views of a modification, and Figs. 8 and 9, respectively, side 
and top views of still another modification. 

"A is the bottom of a compartment containing the spring jack B, which lat- 
ter is hollow and notched as at a, to receive the bent end of a superimposed 
spring, C, the rivets, C, securing the spring, C, to the jack passing down to 

* Rehearing denied May 27, 1904, 
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|tbe cqmpp{ifbnent f a|id tfecïtfiiig.astrip, D, to it, whlle at the same time makîng 
f: %0alliç çonnéc^n between the spring and the strip. The spring Is also 
■formed' with an 1 'arm 'or offset, c, that noraally rests upon a pin, b, which 
passingthrough'the-bottom, A, connects strip D' to it A spool, B, is secured 
toithe bottom at the rear of the jack, and from the head of the spool are pro- 
jeeted lugs, d, d, to which one edge of an armature, F, is pivoted, and from 
the upper portion of the opposite edge of this armature an arm, G, projects 
forward and at an acute angle to the width of the armature, and the outer 
end of this arm is formed with a lip, g, for engagement at the proper time 
with the bent flange, h, of a drop, H, to hold the drop up when the core of the 
spool is de-energized. 

"The, opération is as follows: 'WJien a call is made, the eurrent from Une 
goes through strip Ï), spring 0, pin,b, strip D', into the spool, and tnence to 
the battery, thus energizing the core and causing the armature to be attracted 
and to pull the support from under the drop. The plug, K, is then inserted 
by the operator, and connection between spring C and strip D' broken, and the 
party called connected with the party' ealling through spring C, strip D, and 
plug. As the drop is released by the spool operating on the armature, it is 
lifted by the plug as it is inserted in the jack, for the drop hangs directly in 
f ront of the mbuth of the jack, and is caught in its raised position and held 
up until another call is made, and the operator accomplishes in one motion 
what bas hitherto required two motions. 

"Having thus described my invention, what I daim as new, and désire to 
secure by letters patent, is : 

"(1) The combination in a switch board pf a jack, and a. drop adapted to 
swing in front bf it, an electro-magnet located in the rear of a jack, and an 
armature having a connection f6r eatching and supporting the drop when it 
is raised by the entrqnce ofthe Connecting plug as set forth. 
. "(2) The çombinatiop rin a switch board of an annunciator drop adapted to 
hang; in. front pf the: jack a Ed be Hfted by the operator's plug as it is thrust 
into the jack, and a trigger or arm for eatching it when so raised, and an 
eleetr.o-magnet and its armature and; connections whereby the support is drawn 
from engagement, with the drop when the magnet is energized as set forth. 

"(3) The combination in a .switch board of an electro-magnet, a jack located 
in front of it, and a drop hung in front of the jack, with a support for the drop 
when raise|d, and a connection between the support and armature for drawing 
the support from engagement: with the drop when the magnet is energized as 

set fprW: .,.•, ,■;•. ■. r::{ j ÏMH ::., ' l ' 

Appellees' device is manufactured according to letters patent Nos. 617,091 
and 617,692, January 10, 1899, to Overshiner, and is illustrated by the follow- 
ing drawing: " , 




The record contains thè f ollowing référence patents : 240,182, April 12, 1881, 
to Rein ; 279,946, June 26, 1883, to Hazlet ; 339,627, April 13, 1886, to Doolittle : 
392,326, Nov.embe* C, 1888, to.Gould; and British 3,930, Oetober 5, 1878, to 
McClure. 

Josiah McRobërts and Charles C. Linthicum, for appellant. 
Charles C. Bulkley, for appellees. 

BeforeJENKINS, GROSSCUP, a'nd BAKER, Circuit Judges. 

BAKER,- Circuit Judge. The main divide in this case, as presented 
in argument, lies along the line whether, as appellees insist, Fisk in- 
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tencîed the operator to use the plug as a tool with which to restore the 
drop while the operator was moving the plug to the mouth of the jack, 
or, as appellant contends, he conceived the idea of having the plug 
automatically and inevitably restore the drop by the plug's insertion 
into the jack. The expressions in the patent, "the drop * * * is 
lifted by the plug as it is inserted in the jack," "the drop * * * is 
raised by the entrance of the Connecting plug [into the jack]," "the 
drop * * * to hang in front of the jack and be lifted by the plug 
as it is thrust into the jack, [and be held by] a trigger or arm * * * 
when so raised," leave no doubt in our minds that Fisk contemplated 
automatic restoration of the drop by the action of the plug during its 
insertion into the jack. 

Did he disclose a practicable means for carrying this idea into ef- 
f ect ? "Plug K" of the patent is nowhere specifically described or pic- 
tured. This omission and a comparisôn of the size of the jack opening 
with the distance through which the drop must be raised to reach the 
catch as exhibited in Figure 1, hâve led appellees to assert that the 
patent shows no way of restoring the drop through the action of the 
plug except by using the end of the plug to poke (as one might with 
his finger) the drop into its latched position before inserting the plug 
into the mouth of the jack. But the drawings are not required to be 
■working plans. They must be read in connection with the description 
and claims, and any inferences arising from omissions or inconsisten- 
cies in the drawings must yield to a legally sufficient spécification. 
"Many material objects and opérations," says Robinson (vol. 3, § 491), 
"are so familiar to the inventer and his readers that their spécifie de- 
scription, or even an allusion to them, would be superfluous. The law 
recognizes thèse difficultés in the way of an absolutely complète de- 
scription, and overlooks the defects which they occasion, * * * 
though it omits appliances, modifications, or processes which persons 
skilled in the art would know were necessary and would themselves 
supply. Though it fails to describe implements and materials that are 
common in use, or methods of construction generally practiced in the 
arts, it may be complète enough to put before the already trained and 
informed intelligence of the reader an accurate and entire picture of 
the invention, from which he can understand it, construct it, and use it 
as easily as if ail thèse familiar acts and objects were particularly de- 
scribed." The spécification calls for a plug of such a form in relation 
to the form and location of the drop and jack that the mère act of in- 
serting the plug into the jack will restore the drop to its latched posi- 
tion. Plugs with hafts to limit the thrust were common. It seems 
clear to us that any one who was familiar with existing switch boards 
and plugs, and who, on reading Fisk's patent, desired to embody the 
invention in the spécifie form of Figure 1, would see that the biade of 
the plug as it was thrust into the jack would not lift the drop into its 
latched position unless the bent portion of the drop were extended to 
equal the distance between the latch and the mouth of the jack, and 
that, if the drop were not so extended, the haft of the plug should be 
of a form and size to lift the drop into its latched position. That is, it 
would be purely a matter of the particular builder's choice whether he 
used the extension on the drop or on the plug or on both. 
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It is not denied that Fisk's device îs useful and novel, and that the 
exercise of the inventive faculty was required in its production. The 
référence patents are claimed by appellees to limit the scope of the in- 
vention so as to save their device from infringing. Inasmuch as Fisk 
was the originator of the principle of restoring the drop by the con- 
tact therewith of the plug as it enters the associated jack, and the de- 
viser of a practical embodiment of that principle, we deem the prior 
exhibitions of automatic restorations of the drop when dissociated from 
the jack, and accomplished by means dissimilar to the contact of the 
plug with the drop as the plug enters the jack, to be utterly irrelevant 
to the question of infringement, as they are confessedly insufficient as 
anticipations. If appellees are using Fisk's invention as it is defined 
in the patent, it is immaterial how much of the prior art they also em- 
ploy. Appellees' drop is restored from a horizontal to a vertical posi- 
tion ; Fisk's from a vertical to a horizontal, according to Figure 1 of 
the drawings. But in the description and claims there is no limitation 
upon the position of the drop except that it must be in front of the jack 
to the extent that the plug will lift it to its latched position as the plug 
enters the jack. Appellees' drop contacts with the plug through the 
cam projection on the drop. We hâve already stated that we regard 
it as immaterial whether the contact is effected through having the plug 
reach up or the drop reach down or both. We therefore find that ap- 
pellees' device responds to the claims of the Fisk patent as we read it. 

That Overshiner improved upon Fisk, and, indeed, developed an 
idea that never occurred to Fisk, is no warrant for using appellant's 
property without leave. 

The decree is reversed, with the direction to enter a decree in appel- 
lant's favor for an injunction and an accounting. 



STAR BRASS WORKS v. GENERAL ELECTRIC CO. 

(Circuit Court of Appeals, Sixth Circuit July 6. 1004.) 

No. 1,317. 

1. PATENTS— Irfbinoement— Electbio Ràelway Trolleys. . 

The Anderson patent, No. 412,155, for an improvement In electrlc rail- 
way trolleys, claim 8, which covers the combination with a trolley frame 
and wheel of metallic conducting brushes or contact springs between the 
hubs of the trolley wheel and the f raine does not make the copper washer 
mentioned in the spécification and optionally used on the end of the hub 
a part of the contact spring, but it is merely an extension of the hub. An 
essential feature of the claim is the placing of the spring or brush inside 
the frame for protection, and it is not infringed by the device of the 
Crockett and Johnson patent, No. 690,639, in which the spring is placed 
in a recess on the outside of the frame, making contact with the hub 
through heavy washers having lugs extending through the frame. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Michigan. 
See 109 Fed. 950; 12? Fed. 103. 
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Fred L. Chappell, for appellant. 

Betts, Betts, Sheffield & Betts, for appellee. 

Before LURTON, SEVERENS and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was a suit for an infringement 
of the eighth claim of the Anderson patent, No. 412,155, for an im- 
provement in trolleys for electric railway service. It cornes hère on 
appeal frora a decree holding there was an infringement, granting an 
injunction, and directing an accounting. 

The claim involved is for "the combination, with a trolley frame 
and trolley wheel, of metallic conducting brushes, g 2 , between the 
hubs of the trolley wheel and the said frame, to operate substantially 
as described." It has already been twice before this court. Its valid- 
ity was sustained in Star Brass Works v. General Electric Co., 111 
Fed. 398, 49 C. C. A. 409, and it was further construed and enforced 
in General Electric Co. v. International Specialty Co. (C. C. A.) 126 
Fed. 755. In the opinions in thèse cases the invention is described, 
and its patentable merits indicated. In both cases the metallic con- 
ducting brushes mentioned in the claim were presenfed by counsel 
and treated by the court as the contact springs, placed between the 
hub and the frame, which, bearing upon the former and attached to 
the latter, serve to conduct the electric current from one to the other. 
It was the location of thèse contact springs, inside the frame, and 
pressing upon the ends of the hub, which gave merit to the claim. 
So placed, they were not exposed to arcs, were protected from me- 
chanical injury, and served the purpose of conducting brushes with 
the least possible friction. In the first case we said : 

"Anderson, using a brush in common use in electrical appliances, places it 
entirely within the frame, where it is protected, serving the purpose intended 
with the least possible friction as the spring bears upon the end of the hub, 
and not upon the wheel or the periphery of the hub. * * * It may be true 
that Anderson has only taken the faruiliar contact spring or brush, and placed 
it in a protected position, but this change seems to hâve made the différence 
between a détective meehanism and a practical method of attaining the desired 
end. * * « The Anderson patent is not for the form of the brush, but is 
a combination patent, in which the location of the brush is the leading con- 
ception." 111 Fed. 398, 400, 49 G. G. A. 409. 

In the second case we said: 

"Contact springs or brushes had been used In the electric art before An- 
derson took out his patent. We held in the Star Brass Works Case that the 
merit of Anderson's invention consisted in taking this familiar contact spring 
or brush and placing it in a protected position, where it was secure from in- 
jury through the opération of the trolley, and, by bearing upon the ends of 
the hub instead of the periphery of the hub or wheel, materially reduced the 
friction in opération." 126 Fed. 755, 758. 

The same view was taken by Judge Kirpatrick in General Electric 
Co. v. Rahwây Electric Light & Power Co. (C. C.) 96 Fed. 563, in 
which, aftér describing the necessity of protecting the contact device 
against stray arcs and against mechanical injury during shipment or 
while in opération, he says (page 567) : 

"How dpes Anderson's apparatus eliminate thèse defects in prior machines? 
First, the spring, g 2 , is held in place by the rivet at one end and by the eye 
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embraclng the splndle at the other. Hence there is no danger of thèse sprlngs 
being bent outwardly, and thereby fa.il to bear on hub of the trolley, or so 
as to corne in contact with a switch box, or any external object. It is con- 
fined simply and sccurely in its proper position between the hub of the trolley 
and the frame. Moreover, the spring contact does not bear on the periphery 
of the wheel, nor yet on the periphery of the hub, but on the end of the hub, 
whereby there is a minimum of speed of the wheel on the brush and a mini- 
mum degree of retarding action of the brush on the wheel." 

It does not appear that in either of thèse cases any attention was 
paid by counsel or court to the copper dises or washers, which, for 
the apparent purpose of reducing the friction and wear on the con- 
tact £pïing or conducting brush, it is stated in the spécification the 
applicant prefers to add "at the ends of the hubs." The patent itself 
treatg thèse copper dises or washers. as quite distinct from the metal- 
lic conducting brushes. The copper dises are marked "g," the metal- 
lic conducting brushes "g 2 ,'' and it is stated in the spécification that 
"the copper or other équivalent brushes, g 2 ," bear against the outer 
sides of the copper dises when thèse are added at the ends of the 
hubs. The copper dises may or may not be used, and, if used, are 
treated as added at the ends of the hubs; in other words, as an ad- 
dition to the hubs. The conducting brushes bear either against the 
ends of the hubs or against the outer sides of the washers when thèse 
are added t,o the hubs. 

In the former cases in this court counsel for the patent treated the 
raetallic .conjducting brushes as the patent does — as -. contact springs, 
bearing against the ends of the hub or the washers (if they are used), 
and proteçted by being placed between the hub and the frame. The 
leading expert for the paten}: said in the first case: "It is beyond 
question that for many years suçh brushes, g 2 , haye been given a uni- 
form pressure upon the hub of the trolley wheel or the copper washer, 
g, sufficient for ail practical purposes." And counsel themselves 
stated itt'their brief that the testimony proved beyond doubt that the 
conduciiiig brushes of complainant's device were spring brushes; that 
they borg evenly, and for ail practical purposes, over substantially the 
whole surface of the washer of [or] the ends of the trolley wheel hub. 
In their briéf in the second-case they sùbmitted an illustration of a 
view in perspective of the second form of the Star Brass trolley harp 
and contact brushes held to infringe in: the first case, which was re- 
produced'iH;the. opinion in the second case. 126 Fed. 756. In this 
the washer and conducting brush are designated as separate and dis- 
tinct pièces. The brush, is marked. "Spring Conducting Brush," the 
top of the. brush is marked "Top of Brush Bearing on Washer," while 
the wasiiér |s; marked "'Vtyashe.r Bearing on End of Hub." In both 
the former cases the contact or "business end" of the conducting 
brush or contact spring was placed between the hub and the frame, 
and bore èi^her against the end .p'f the hub or the washer. The al- 
leged infrjhgihg device contains no contact spring locatéd between 
the hub ana the frame. The contact spring is forked, and is placed 
on the otttsfde of the frame or harp, being couhtersunk or recessed 
therein. Connection with the hub is secured through a "massive" 
washer having.lugs which ëxtend through slots in the frame. The 
forked spring outside the frame presses upon thèse lugs, forcing the 
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washer against the hub inside. The court below took the view that 
the défendant had taken the conducting brush ûf the Andersen patent 
and divided it into two parts, a spring and a washer; the spring 
technically outside the trame, but really, protected by it, and the wash- 
er, which constituted the contact part or "business end" of the brush, 
located between the hubs and the frame, constituting a mère color- 
able modification of Anderson's device. 

It is no doubt true that when a washer is placed between the hub 
and the spring, the current mUst pass from the hub through the wash- 
er before it reaches the spring, and therefore in one sensé the washer 
is a part of the conducting device; but in another it is a mère addi- 
tion to or extension of the hub, and the patent so treated it. The 
claim was not based upon the location of the washer. The washer 
might or might not be used. It was based upon the location of the 
brush or spring which pressed against the hub or washer and carried 
the electricity to the frame. The washer needed no protection, but 
the brush or spring did. Judge Kirkpatrick, in his opinion, pointed 
out the need of protecting the contact end of the brush, which bore 
either upon the washer or the hub. This spring, a délicate thing, 
placed outside, was liable not only to be injured by violent contact 
with other objects, but to be destroyed by stray arcs, and Andérson 
therefore placed it inside. 

The defendant's device, which is covered by a patent to F. P. 
Crockett and O. P; Johnson, being No. 690,639, places the spring on 
the outside of the harp. It is protected against injury from without 
by being placed in a deep recess, and against injury from within by 
the intervening frame. A patent for protecting a spring by locating 
it on the inside of the trolley harp is not infringed by placing it in a 
recess on the outside, âny more than a patent for protecting it by 
countersinking it on the outside is infringed by locating it wholly on 
the inside. Although the resuit may be the same, the device is différ- 
ent, and the patent cbvers only the device. 

If the contact spring in the defendant's device, corresponding with 
the metallic brush of the complainant, is not located between the hubs 
and the frame and protected by being entirely within the latter, is the 
fact that the spring presses upon the lugs of the washer, which con- 
tacts with the hub inside the frame, in itself sufficient to constitute 
an infringement ? The eighth claim of the Andérson patent was a 
narrow one, and we sustained it not simply upon the ground that the 
electric current was taken from the wheel at the hub, but upon the 
ground that the metallic conducting brush, which pressed against the 
hub or washer, was a spring requiring protection, and was protected 
by being placed between the hub and the frame, inside the latter. The 
défendant uses another method of protecting the spring. In our 
opinion, t'here is no infringement. 

The judgment of the court below is therefore reversed. 
131F.— 6 
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WESTON ELBGTRICÀL INSTRUMENT CO. v. EMPIRE ELBGTRICAL 
INSTRUMENT CO. et al. 

(Circuit Court, S. D. New Xork. June 10, 1904) 

No,4 

1. Patents— Invention— Electric Shunt. 

' The Weston patent, No. 497,482, for a shunt for electric light and power 
stations, speclally adapted tp the measuring of very strong electric cur- 
rents, afld in malring wnich short plates of métal of high résistance are 
used, with air spaces between them, and connected with massive terminais 
of metàl having a lower résistance, was not anticipated, and discloses in- 
vention of high order. Evidence also considered, and held not to show 
prior use by défendants. The patent also held infringed. 

In Equity. Suit for infringement ôf letters patent No. 497,482, for 
a shunt for electric light and power stations, granted to Edward Weston 
May 16, 1893. On final hearing. 

William Houston Kenyon and Richard Eyre, for complainant 
Philip Mauro and C. A. h. Massie, for défendants. 

HOLT, District Judge. This is a suit to restrain the infringement 
of a patent, No. 497,482, dated May 16, 1893, issued to Edward Weston, 
and now pwned by the complainant, for a shunt for electric light and 
power stations. There are no questions as to jurisdiction, parties, or 
title. Trie proof of infringement is conclusive, and is not controverted. 
The substantial défenses relied on are that the patent in suit is invalid 
for lack of invention, for insufficient disclosure in the patent, and for 
public use more than two years before the application. An electric 
shunt is an additional course or side track established for the passage 
of part of an electric current. The use of a shunt for the measurement 
of small or ordinary currents of electricity was well known long before 
the Weston patent. The usual method of construction, was to intro- 
duce into thewire or vehicle carrying the electric current a métal of 
greater electrical résistance,; and to connect the two terminal portions of 
such métal by wires with a measuring instrument. A portion of the 
current was thus ; shunted off and passed through the measuring instru- 
ment. Tbe, portion of electricity flowing over the shunt, as compared 
with the portjpn flowing over the main current, being ascertained, the 
force of the, entire current cquld be computed by the measurement of 
the shunted current, and for the purposes of measurement the use of 
such a comparatively small current was found more convenient than to 
undertake to apply a measuring instrument to the entire current. The 
great difficulty was in applying a shunt to a very large and powerf ul 
current of electricity, owing to the fact that the métal of higher résist- 
ance constituting the shunt would beçome so heated, ( by the résistance 
of so large a .current as to beçome redhot or fused. , With the graduai 
development of the commercial use of electric power, it became neces- 
sary to employ currents, particularly at electric light and power sta- 
tions, of constantly increasing strength, and it became of great im- 
portance to devise accurate measuring instruments for such large cur- 
rents. Prior to Weston's patent in 1893, no practical method for the 
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use of a shunt in connection with the measuring instruments for such 
large currents had been found, although the necessity for such an in- 
strument was thoroughly appreciated, and many electricians ail over 
the world attempted to invent one. In actual practice, no shunt at that 
time was used. The measuring instrument was applied to the entire 
current, but the resuit was unsatisfactory. The measuring instruments 
were complicated, inconvénient, and expensive, and the measurements 
which could be made by them were inaccurate and unsatisfactory. The 
essential problem in discovering a shunt which could be used with a 
powerful current was not electrical, but thermal. The question was 
how to avoid excessive heat at the shunt. The efforts, previous to 
Weston's, to solve the problem, consisted substantially in attempts to 
construct a shunt which should hâve a sufficiently large resisting mass 
to heat slowly, with various appliances or methods for-keeping it cool. 
Weston's invention consisted in constructing a shunt consisting of 
short plates of high résistance, arranged with air spaces between them, 
and directly connected with massive terminais, the object being to hâve 
the heat generated in the short plates of high résistance rapidly removed 
by the joint action of radiation through the massive terminais and the 
cooling influence of the air. Instead of making the plates of high ré- 
sistance long, so that they would heat slowly, they were made short, 
so that they would heat quickly, but, being inserted in massive terminais 
at each end, consisting of a métal of less résistance, and being surround- 
ed by air, the heat was dissipated quickly. The heat generated in the 
short plates of high résistance reached a certain degree of tempéra- 
ture very quickly, and thereupon substantially ail further heat was ef- 
fectively dissipated, so that the degree of heat in the plate of high ré- 
sistance quickly became and remained substantially uniform. The re- 
suit was a shunt capable of successfully measuring an electric cur- 
rent of enormous power. The instruments manufactured under West- 
on's patent immediately entered into substantially universal use in ail 
large central electric power and light stations, and hâve ever since 
been used almost exclusively as ammeters of large electric currents. 

The défendants claim that Weston's patent was invalid for want of 
invention, claiming that he borrowed ail the ideas in his shunt from 
shunts previously patented or described. The défendants pleaded in 
their answer that the invention had already been disclosed and patent- 
ed in certain patents, naming about 70 United States patents and 13 
French patents previously issued to Weston, and 98 American patents, 
41 English patents, 22 French patents, and 4 German patents previously 
issued to other persons. The answer also alleged that the invention 
was described in about 50 enumerated publications. The défendants 
hâve given in évidence a few of thèse patents and publications, and in 
their brief rely upon a previous patent for a shunt issued to Weston, 
and other shunts known as the Queen shunt, the Edison Shunt, the 
Anderson shunt, the Franklin Institute shunt, the La Roche shunt, 
and the Vienna and Munich shunts. An elaborate argument has been 
made that Weston's shunt in suit is the same in principle as ail the other 
shunts, but, in my opinion, it is radically différent in principle. The 
basic idea of a shunt, of course, is fundamentally the same; that is, 
some métal of higher résistance than the conducting métal is inserted 
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for the purpose of shunting off a portion of the current. But ail the 
shunts relied upon by the défendants were shunts which made no use 
of the methods which Weston used to dissipate the heat in the case of a 
large current. None of them had struck upon the idea of making the 
plates of high résistance short, so that the heat in them would be rapidly 
absorbed by the terminais, and none of them had hit upon the idea of 
making the terminais massive, so that they would radiate a large amount 
of heat' rapidly from the plates of high résistance. I think that Wes- 
ton's patent not only embodies invention, but that it embodies invention 
of a very high and superior order. It adopted a method of dissipating 
heat which was not only novel, but was in a line entirely opposite to 
the direction in which ail other electricians had been working. The 
défendants lay especial stress upon the case of tlie Weston patent, No. 
496,501, for a -shunt. This patent was applied for on the same day 
as the patent in suit, but was issued about two weeks earlier. The de- 
fendants contend that it is, theref ore, an underlying patent, which claim, 
under the authorities, I think is correct ; and that it is a patent for the 
same invention as the patent in suit, which claim, in my opinion, is en- 
tirely incorrect. The earlier patent makes no claim for short plates 
of high résistance joined with massive terminais as a method of dissi- 
pating heat. The défendants also seem to place great reliance on the 
Franklin Institute shunt as having anticipated Weston's invention, but 
I cannot see that it anticipated it at ail. It was a shunt; but its plates 
of high résistance were long, not short, and its terminais were not 
massive. It was an instrument designed for laboratory use. It was 
not calculated for commercial use, and was never in fact employed, and 
is impraeticable. to be employed, for practical commercial purposes. 
The so-called La Roche shunt is admitted by the défendants' counsel to 
be further from Weston's invention than the Franklin Institute shunt; 
and, in my opinion, the so-'called La Roche shunt and ail the others that 
hâve been referred to havfc hothing in common with the Weston shunt 
in suit. 

The défendants allège that Weston did not comply with the statute 
requiring his invention to- be described in suçh full, clear, concise, and 
exact terms as to enable any person skilled in the art to make it. Great 
stress is laid on the fact that the claims of the patent do not specifically 
state that the plates of high résistance should be short, or designate the 
exact length or size of the parts pi the shunt. It is true that the in- 
vention must bestated in the claim, and must be fairly included within 
it. But the claittr must be read in the light of the spécifications and 
drawings ; and ! if : the invention, as â whole, is fairly stated in the 
claim, and the claims, with the spécifications and drawings, enable 
a person skillful in the art to construct the thing invented, the patent is 
sufficient. In my opinion, the claims in this patent sufficiently describe 
the invention, and ail the parts of the patent read together afïord a suf- 
ficiently clear ârid exact description of the thing invented to enable a 
person skilled in the art to construct it. The fact that no précise di- 
mensions of the short plates or the massive terminais are given is cer- 
tainly immaterial. The length of the plates of high résistance and the 
size of the métal terminais must necessarily vary to some extent with 
the size and fetfce of the current and the circumstances under which 
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the shunt is to be used. Under such circumstances, absolute précision 
was not feasible or necessary. 

The défendants allège that La Roche, the président of the défendant 
F. A. La Roche Company, made public use of the invention more than 
two years before Weston's patent was applied for. La Roche testified 
that he constructed in or about 1884 an instrument called a "voltmeter" 
and a shunt, and that from about 1884 until about 1888 or 1889 he used 
this shunt in connection with this voltmeter as a measuring instrument, 
for the purpose particularly of testing storage batteries, at his workshop 
in Germantown or Philadelphia. In my opinion, the shunt in question 
does not embody Weston's invention, and, even if La Roche's testimony 
as to the use of this shunt in 1884 and afterwards were true, it would 
not prove a prior use of Weston's invention. But if the shunt produced 
by La Roche embodied the principle of Weston's invention, I am en- 
tirely convinced that La Roche's entire testimony as to the use at any 
time between 1884 and 1893 of the shunt which he produces is incor- 
rect. A very large amount of testimony has been taken bearing upon 
the accuracy of La Roche's testimony, which it is unnecessary and im- 
praticable to consider in détail. The évidence establishes, in my opin- 
ion, that the instrument called a "voltmeter" was formed by putting 
together a number of instruments or parts embodying différent inven- 
tions, norie of which had been made or was known to electricians before 
Weston applied for his patent; that it would hâve been a marvelous 
and almost impossible thing for the most skillful electrical . inventor 
at that time to haveidevised such an instrument; that La Roche is a 
man not only without any scientific éducation, but without even the 
ordinary electrical knowledge of a skillful electrical mechanic; that his 
réputation for veracity is bad; that his shunt never was used as a 
measuring instrument in connection with his voltmeter between 1884 
and 1889 ; that the various pièces pi apparatus constituting the volt- 
meter were put together by La Roche after the issue of the patent in 
suit to Weston, with the object of being used in support of his own 
untruthful testimony to be given in this and other suits for the purpose 
of attempting to invalidate this and other patents issued to Weston ; 
that a part of the apparatus contained in the said voltmeter are two 
magnets, which are so arrangea that their pôles neutralize each other ; 
that, as a resuit, it is impossible for a current of electricity, in pass- 
ing through the instrument, to move the coil ; that therefore the instru- 
ment is, and always has been, entirely inoperative, and the shunt could 
not hâve been used as a measuring instrument in connection with it. 
In short, I cannot avoid the conclusion that the testimony of La Roche 
in this case was deliberately and intentionally untruthful, and that to 
support it he deliberately fabricated an instrument to be used upon this 
trial and other trials involving Weston's patents. It was a careful, 
premeditated, and elaborate attempt by untruthful testimony, fortified 
by fabricated exhibits, to deprive Weston of his just rights in his in- 
ventions, to impose upon this court, and to pervert the course of justice. 
I direct that the évidence and exhibits in this case be submitted to the 
District Attorney, in order that he may take under considération the 
question whether a prosecution should be brought against La Roche 
for perjury. 
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The évidence of La Roche as to the use of this shunt in the 80's is 
corroborated by two witnesses — Toplis and Hanks. I am satisfied that 
their évidence is incorrect, but I amnot satisfied that it was willfully 
untruthful. It may hâve been mistaken. I think it is proper, however, 
that the question of their truthfulness should also be submitted to the 
District Attorney. 

Complainant's counsel claims that the damages in this case should be 
increased under the statute on the ground that the défense has been 
unconscionable. I think that that question will properly arise on the 
coming in of the report on the accounting. 

My conclusion is that there should be a decree for the complainant, 
granting a perpétuai injunction, with costs and disbursements, and a 
référence to take an account of the damages and profits. 



WESTINGHOUSE ELECTRIC & MFG. CO. v. MONTGOMERT ELEC- 
TRIC LIGHT & POWER CO. 

(Circuit Court, N. D. New York. June 18, 1904.) 

1. Patents— Infbingement— Electkical Conveeters. 

The Stanley patent, No. 469,809, for a System of electrical distribution, 
is infringed by a converter in which the length pf the primary coil is sub- 
stantially that of the converter of the patent, and required by the so called 
"Stanley Rule," although the length is not ascertained by the use of such 
rule, which is not a part of the claims of the patent. 

In Equity. Motion for a Preliminary Injunction. 

The patent in suit, No. 469,809, was granted to William Stanley, Jr„ March 
1, 1892, for improvements in Systems of electrical distribution. The patent has 
been considered and sustained in this circuit in the so-called "Saranac Case" 
(C. C.) 108 Fed. 221, afflrmed in 113 Fed. 884, 51 C. C. A. 514. The patent was 
also considered by the Circuit Court for the District of Massachusetts in 117 
Fed. 309, and by the Circuit Court for the Southern District of New ïork in 
119 Fed. 365. 

J. Edgar Bull, for complainant. 
A. C. Fowler, for défendant. 

COXE, Circuit Judge. To what was said at the close of the ar- 
gument but little need be added. It is agreed by counsel that the 
only question to be decided on this motion is the following: Does 
the défendant use a length of wire substantially equal to the length 
of wire prescribed by the Stanley patent? In other words, it was 
admitted at the argument that in this circuit the question of infringe- 
ment is the only one left open for discussion and that it must be 
determined in favor of the complainant if the foregoing question be 
answered in the affirmative. 

The spécification of the Stanley patent says: 

"The first thing to be determined is the length of the primary wire. This 
should be of such length that reacting self-inductively upon its own magnetic 
current the average counter-potential so produced approximately equals the 
potential applied to the primary circuit. When so constructed, an ammeter 
will practically show no current when the secondary circuit is opened." 
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It was conceded by counsel for the défendant, în response to a 
question by the court, that if this direction were followed the cor- 
rect length of wire would be obtained. In ôther words, if wire be 
wound on the prinlary coil until the ammeter practically shows no 
current when the secondary current is opened the resuit will be the 
invention of the Stanley patent. But counsel insists that this method 
was previously shown by Zipernowski and Deri and, therefore, that 
the patent is anticipated. 

Several answers suggest themselves but at the présent time it is 
sufficient to say that the courts of this circuit hâve decided that the 
patent is not anticipated by the Zipernowski and Deri publication. 
The Circuit Court says: 

"The article in question imparts no information upon the one subject which 
is the ail essential feature of the Stanley invention, namely, the length of the 
primary wirè and the method of deterniining the same." 

The Circuit Court of Appeals says: 

"Concededly the man skilled in the art would not hâve found In that art 
anything which would hâve told him precisely what that length of wire should 
be. * * * But when the patentée in his claim enumerates as one élément 
of his combination a wire of a length which will accomplish the resuit sought 
to be achieved, and his patent discloses a method for determining that length 
with mathematical exactness, his claim may be fairly sustained for the length 
thus shown." 

It would seem, therefore, that the argument that the method for 
ascertaining the length of the primary wire as pointed out iii the 
spécification is vague, uncertain and ihdeterminate,. cannot be main- 
tained. We hâve, then, a clear statement that existing difficulties 
can be remedied by regulating the length of the wire on the pri- 
mary coil and a simple method of ascertaining that length. In view 
of ail that lias been decided by the courts of this circuit it cannot be 
contended that the so-called "Stanley Rule" is a part of the claims 
involved. The essence of the invention is the length of the wire on 
the primary coil and not the instrument or method by which that 
length is determined. If this were otherwise any one who reaches 
the same resuit by a différent method will escape infringement. The 
court is not prepared to say that a combination can be appropriated 
by one who adopts.a différent rule for the measurement of one of its 
éléments from that pointed out in the patent. As was said by the 
court in the Orange County Case, 119 Fed. 365: 

"It seems to this court that the Court of Appeals found that the claims of 
the patent were for a combination of the éléments therein set forth, of which 
one élément was a primary coil having a length of wire equal to what would 
be found to produce the indicated results when applying the Stanley rule ; and 
that the claims were sustained for a combination of the enumerated éléments 
into a converter, not inerely for a process of determining one of those élé- 
ments." 

Corning now to the question of fact, as indicated above, the court 
cannot resist the conclusion that it must be answered in favor of the 
complainant. It is not pretended that the length of wire on défend- 
ante coil was ascertained by an application in each instance of the 
Stanley rule, but it is established that the length required by that rule 
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is, apprpxïmately, tisedby défendant. The tremendous advance in 
the, electrical art during r the eighteén years since Stanley 's invention 
has placed in the hands of eleçtriçians means for ascertaining the 
correct length of the wire on the primary coil more expeditiously and 
aeeurately than those pointed out "in the patent, but this does not 
enable them to appropriate the invention. They cannot use the Stan- 
ley length of wire beçause modem methods hâve enabled them to se- 
cure that length without applying the tedious and comparatively 
primitive method of the patent. The defendant's transformers are 
automatiçajly self-regulating and possess ail the characteristics of 
the transfprmers held to infringe in the Saranac Case. They hâve 
substantially the same length of wire measured in feet as the com- 
plainant's, transformers, which appear to be constructed in accord- 
ance witli ' fhe provisions of the patent. This is shown by the fol- 
lowing table: 

Westinghouse. Wagner. 
1% k. w. size 1,490 feet 1,480 feet. 

2 k. w. size,. , 1,400 " 1,416 " 

3 k. w.' sisié ..;..'.... 1,235 " 1,296 " 

5 k. w. size......... ....1,095 " 1,130 " 

Frorri the rhaze of contradiction and dispute presented by thèse 
papers the court is enabled to extract a;few fundamental proposi- 
tions. 

First, Stanley made a valuable invention. 

Second. The patent describes the invention with sufficient clear- 
ness to enàble skilled electricians to practice it without difficulty. 

Third. , Tlïé défendant has approprikted the invention although its 
transformers were not desigried in the manner pointed out by Stan- 

Thèse conclusions render it unnecessary to follow the experts into 
the realm of spéculation, even if the court were sufficiently versed 
in electrical science to enable it to reconcile their nùmerous disagree- 
ments.. 

The other questions mooted in defendant's brief were either dis- 
posed of &t the argument or by the décisions of this circuit in pre- 
vious litigations. 

Stanley's Contribution to the art should be judged by the condi- 
tions existing when he made his invention over 18 years ago. It is 
unfair to belittle that invention by comparing his crude recommen- 
dations with the scientific methods which hâve been discovered since 
that time. His invention remains unchanged, but expérience has 
substituted huproved methods of carrying it out. The défendant 
uses transformers constructed by the improved methods, but they 
are none the ïess the transformers invented by Stanley. 

The motion is granted. 
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DIAMOND DRILL & MACH. CO. v. KBLLET et aL 

(Circuit Court, E. D. Pennsylvania. June 22, 1904.) 

No. 4. 

1. Patents— uahages foe Infringement— Accounting. 

On an accounting for damages and profits for infringement of a patent 
for a manufactured article, défendants cannot be required to account for 
the profits on machines manufactured and sold ,by thera, to be used, by 
others in making the infringing article, since, while they may be liable 
as contributory infringers on account of such sales, the inf ringement it- 
self consisted in the manufacture and sale of the article made on such 
machines by the purchasers, and the damages recoverable therefor can- 
not be measured by the profits made on the machines. 

In Equity. Suit for infringement of patent On motion for instruc- 
tions to the master. 

Wm. C. Strawbridge, for complainant. 
Horace Pettit, for respondents. 

DALLAS, Circuit Judge, The master to whom this cause was 
referred by the interlocutory decree entered in favor of the complainant 
was asked, upon its behalf, to require an accounting not only with 
respect to the coiled clasps which had been adjudged to infringe the 
patent sued upon, but likewise, and in addition thereto, to require an 
account of the profit derived by the défendants, or any of them, f rom the 
manufacture and sale of machines and apparatus adapted for use, and 
which, with their knowledge and connivance, were used, in constructing 
the infringing articles. ; The master declined to comply with this re- 
quest, and, upon careful and mature considération, I hâve reached the 
conclusion that he was right in doing so. I hâve no doubt that where 
several persons co-operate in an infringement, as in committing any 
other tort, they are each and ail liable therefor. Nor can it be 
doubted that ail infringers are liable for the profits accruing to them 
from the infringement. But in what, in this case, does the infringement 
lie ? Certainly not in making, using, or selling machines for manufac- 
turing coiled clasps, but in making, using, or selling coiled clasps con- 
taining the patented invention. The two things are quite distinct, and 
while it is true that the manufacturer or vendor of a machine may, by 
supplyirig it for an infringing use, make himself a participant in the 
infringement, yet it is the thing which the machine contributes to pro- 
duce, and not the machine itself, which concretely embodies the in- 
fringement, for which he who furnishes and he who wrongfully uses the 
machine are alike responsible. 

The decree entered in another circuit in the case of New York Filter 
Manufacturing Company v. Jackson Filter Company, 91 Fed. 422, 
cannot be regarded as in any degree authoritative. It may not hâve 
been made by consent, but, at ail events, it does not appear that the 
point now under considération was brought to the attention of the 
learned judge who signed it, or was at ail considered by him. 

If 1. Accounting by infringer of patent for profits, see note to Brickill v. 
Mayor, etc., of City of New York, 50 C. C. A. 8. 
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By agreement of counsel, the question which has been brîefly dis- 
cussed was argued as upon motion of the complainant for instructions 
to the master. Accordingly he is instructed to proceed in conformity 
with the views hërëin expressed, and ail other questions, if any, arising 
in the master's office, will be considered, if need be, upon the coming 
in of his report. 



WESTON ELECTRICAL INSTRUMENT CO. v. EMPIRE ELECTRICAL 
INSTRUMENT 00. et al. 

: (Circuit Court. S. D, New York. June 10, 1904.) 

No. 9. 

1. Patents— Renew al of Application in Case of Failxtbe to Pat Fées — 

constbuction of statute. 

Under Rev. St. § 4897 [U. S. Comp. St. 1901, p. 3386], which authorizes 
any person having an interest in an invention for which a patent has been 
allowed, but who fails to niake payment of the final fee within six months 
after notice of such allowance, to make another application, but provides 
that "such second application must be made within two years after the 
allowance of ; the original application," but one renewal application may 
be made; and, even if more are allowable, the final application must be 
made within two years after the allowance of the first, otherwise a valid 
patent cannot issue thereon. 

2. Same— Validity of Reissue— Eleotbical Conductoe. 

The Weston reissue patent No. 10,945 (original No. 381,305), for an elec- 
trical conductor, is void because the original was granted on a third ap- 
lication, filed more than two years after the flrst had been allowed, but 
which was not issued because of nonpayment of the fee therefor. 

In Equity. Suit for infringemént of reissued letters patent No. 10,945 
(original No. 381,305), for an electrical conductor, granted to Edward 
Weston July 17, 1888. On final hearing. 

William Houston Kenyon, William C. Witter, and Richard Eyre, 
for complainant. 
Philip Mauro and C. A. h. Massie, for défendants. 

HOLT, District Judge. This is a suit in equity for an injunctîon 
and an accounting for the alleged infringemént of reissued letters pat- 
ent No. 10,945, dated July 17, 1888, issued to Edward Weston, and 
subsequently assigned to the complainant, for an electrical conductor. 
In my opinion, the proof shows that the invention was novel and val- 
uable, and that the défendants hâve infringed the patent. The serious 
question in the case is whether the original patent, of which the patent 
in suit is a reissue, was invalid because granted upon the third appli- 
cation for the patent, more than two years after the original application. 

The first application for the patent was filed in the Patent Office 
October 13, 1885. The patent was allowed, and notice of the allowance 
given on November SI, 1885. Section 4885 of the United States Re- 
vised Statutes [U. S. Comp. St. 1901, p. 3382] provides that, if the final 
fee is not paid within six months from the time at which the patent 
was passed and allowed, and notice thereof sent to the applicant or 
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his agent, the patent shall be withheld. The final fee was not paid 
within said six months. Section 4897 of the United States Revised 
Statutes is as follows : 

"Sec. 4897. Any person who has an Interest in an Invention or discovery, 
whether as inventor, discoverer, or assignée, for which a patent was ordered 
to issue upon the payment of the final fee, but who fails to make payment 
thereof within six months from the time at which it was passed and allowed, 
and notice thereof was sent to the applicant or his agent, shall hâve a right 
to make an application for a patent for such invention or discovery the same 
as in the case of an original application. But such second application must 
be made within two years after the allowance of the original application. 
But no person shall be held responsible in damages for the manufacture or 
use of any article or thing for which a patent was ordered to issue under 
such renewed application prier to the issue of the patent And upon the 
hearing of renewed applications preferred under this section, abandonment 
shall be considered as a question of fact." [U. S. Comp. St. 1901, p. 3386.] 

A renewal of the application for the same patent was made June 18, 
1886, and it was allowed a second time on June 30, 1886. The final 
fee was not paid upon this new allowance within six months thereaft- 
er. A third renewal of the application for the same patent was made De- 
cember 14,1887, and the patent granted April 17,1888. The patent was, 
therefore, granted more than two years after the first application, and 
less than two years after the second application. The défendants claim 
that the Commissioner of Patents had no authority to issue this pat- 
ent under section 4897 ; that it was, therefore, void ; and that, therefore, 
its reissue was void. The complainant claims that the true construc- 
tion of section 4897 is that a party who has failed to pay the final fee 
within six months after the allowance of the patent can make a new ap- 
plication for the same patent within two years ; that such new application 
then becomes an original application ; that, if this second application 
is allowed, and defàult again made in the payment of the final fee with- 
in six months, the party can again make another application within 
two years, and so on indefinitely ; that, therefore, Weston's third ap- 
plication was in time, and the patent granted on it valid. I think that 
the question of construction involved is a nice and difficult one, but 
my conclusion is that a party proceeding under section 4897 can only 
make one renewal application, and that, even if more than one appli- 
cation could be made, the final application must be made within two 
years after the allowance of the original application; the term "the 
original application," as used in this section, meaning the first appli- 
cation. This is the construction given to the section in an opinion of 
the Attorney General (69 Patent Office Officiai Gazette, 639 ; 70 Id. 
493), which opinion has since been acted on by the Patent Office. In 
my opinion, this was a correct construction of the section. The fact 
that Mr. Weston might hâve made an application under section 4886 
seems to me immaterial. He did not apply under that section, but 
under section 4897. If a patent had been issued, without the payment 
of the fee, after the expiration of six months after it had been first 
allowed, the patent would hâve been void. Walker on Pat. § 125. 
Section 4897 provided a remedy in such a case, and if an applicant pro- 
ceeds under that section he must comply with its terms. I regret to 
hold a patent for a meritorious invention invalid for so technical a 
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cause^ but I am tinable to reach any other construction of section 4897. 
My conclusion, therefore, is that the original patent was void, and 
therefore that the reissued patent was void. The bill, therefore, in my 
opinion, should be dismissed, with costs. 



BRODRICK COPYGRAPH CO. OF NEW JERSEY et al. v. MAYHEW. 
(Circuit Court, E. D. Wisconsin. M»y 10, 1904.) 

1. PATBKTS-^LICENSË ReSTRICTING USE— CONTRIBUTORY INFRINGEMENT. 

It is within the right of the owner of a patent for a machine to sell 
the machines under a license Oontaining a condition that they shall be 
used only in connection with patented materials, also made by such own- 
er, and one who makes and: sells to users other materials specially de- 
signed and intended to be used with such machines, and which are so 
used, is liable as a contributory infringer. 

In Equity. Suit for infringement of patent. On demurrer to bill 
and motion to dissolve preliminary injunction. . 

S. O. Edmonds, for complainants. 
Walter H. Chamberlain, for défendant. 

SEAMAN, District Judge. The bill is founded on letters patent No. 
5S4,787, issued to Lowe and Cortelyou, June 22, 1897, owned by the 
complainants, under which they manufacture a machine known as the 
"Rotary Neostyle." Thèse machines are sold with the restriction that 
they are • "licensed to be used pnly with stencil paper and ink (both of 
which are patented) made ,by the Neostyle Company," and the défend- 
ant is charged as a contributory infringer, with making a "Rotary Neo- 
style Ink" specially designed for use with such machines, and sold to 
the purchasers thus licensed> to be so used in dérogation of the rights 
reseryed to the patentées. On behalf of the défendant it is contended, 
in substance, that no such limitation of the use of the patented ma- 
chine exists when thus sold, and none can be imposed by the patentée. 
Both demurrer and motion rest solely upon this view, notwithstanding 
the consensus of récent controlling décisions that it is untenable. In 
Victor Talking Machine Co. v, The Fair (C. C. A.) 123 Fed. 424, the 
gênerai doctrine is settled, for this circuit at least, that the patentée is 
clearlv within his right in imposing any terms, not unlawful per se; 
and his provision thus made by way of monopoly in any form will be 
enforced. In the Circuit Court of Appeals for the Second Circuit 
(Cortelyou v. Lowe, 111 Fed. 1005, 49 C. C. A. 671) and at the circuit 
(Id., 114 Fed. 1021) a like rule is adopted in respect of the présent pat- 
ent and "license agreement," wherein the présent défendant was in- 
volved in theadjudged contributory infringement. Not only are thèse 
rulings controlling, and well supported by the cases there cited, but I 

1[1. Power of patentée to control his invention, see note to Heaton-Penin- 
sular Button Fast Co. v. Eurêka Specialty Co., 25 C. C. A. 280. 

Cdntributory infringement of patents, see note to Edison Electric Light 
Co. et al. v. Peninsùlar Light, Power & Heat Co. et al., 43 C. C. A. 485. 

See Patents, vol. 38, Cent. Dig. § 401. 
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am satisfied that the doctrine for which the défendant contends is în- 
consistent with the unlimited right of monopoly intended by the patent 
law. It rests with the patentée to détermine the methods for its exer- 
cise, and he is at liberty to fix any price for the machine, and reserve as 
well benefit in its use. The sales in question are not unrestricted, but 
are plainly limited or conditional in use, and, if the allégations of the 
bill are sustained by proof, the complainant is entitled to the relief 
sought. 

The demurrer is overruled, and the motion to dissolve the injunction 
is denied, in conformity with thèse views. 



BRUNSWICK-BALKE-COLLENDER CO. v. KLUMP et aL 

(Circuit Court, S. D. New York. May 19, 1904.) 

1. Patents— Suit fob Infringement— Costs Made aftee Offee to Consent 
to Deceee. 

Where défendant In a suit for infringement, before any testiinony has 
been taken, offers before the référée to consent to a decree as prayed in 
the bill, and his counsel makes no further appearance, no costs will be 
taxed against him for the subséquent taking of testimony, nor for the 
printing of the record, both of which the offer rendered unnecessary. 

In Equity. Final hearing on pleadings and proofs. The suit is 
one for infringement of United States patent 633,933, April 25, 1899, 
to William H. Wiggins, for improvement in bowling alleys. 

J. C. Clayton, for complainant. 

LACOMBE, Circuit Judge. Issue was joined by service of an an- 
swer in November, 1903, and replication was filed. Subsequently de- 
fendants asked leave to withdraw their answer. This was denied in 
the following mémorandum: 

"No good reason for withdrawing the answer is shown. If défendants dé- 
cide that further prosecution of the défense is not worth its cost to them, 
they may offer to submit to a decree in the usual form sustaining title and 
validity of patent, flnding infringement, and for injunction and accounting. 
This will relieve them from liability for any subséquent costs for taking tes- 
timony and printing record. They cannot escape accounting by no longer liti- 
gating the main issues. But there seems no doubt, in view of what was said 
on the argument, that a flxed sum for each alley may be agreed upon, and 
possibly, also, the number of alleys made or sold which embody the device of 
the patent as found by the decree." 

Thereafter, and on January 18, 1904, in the présence of the exam- 
iner, and before the taking of proofs had actually begun, counsel for 
the' défendants announced that défendants had sold on or about Jan- 
uary 1, 1904, ail the alleys made or used by them containing the con- 
struction of the patent in suit, and therefore hâve no interest to car- 
ry on this suit. "They will therefore," he stated, "not contest the 
case further, and will consent and submit to a decree against them as 
prayed for in the bill of complaint." He also made an offer to pay 
$5 per pair of alleys as liquidated damages, stating that the ônly 
bowling alleys made or used by the défendants did not exceed eight 
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in number. Thereafter he did not attend or take any part in subsé- 
quent proceedings, nor did he appear at final hearing. Complain- 
ant's counsel declined to accept the offer, took testimony, and now 
présents the cause for disposition. In view of défendants' conces- 
sion, it may be readily disposed of. Complainant may take a decree 
reciting that défendants interposed an answer, but did not attend at 
the taking of testimony, nor appear at the hearing before the court. 
Except for this récital, the decree will be in the usual form sustain- 
ing title and validity of the patent, finding défendants' device to be an 
infringement, and for injunction and accounting. The granting of 
this injunction will effectually overrule the order heretofore made de- 
nying preliminary injunction, and there is no necessity of going into 
an examination of proofs when défendants concède ail that is prayed 
for except as to extent of infringement and damages, as to which no 
proofs are now presented. As indicated in the mémorandum filed, 
when leave to withdraw the answer was refused, there should be no 
costs taxed against défendants for taking testimony subséquent to the 
offer to submit to decree, nor for printing of the record, both of 
which, as soon as offer was made, became unnecessary. 



AMERICAN ACETYLENE BURNER CO. v. KIRCHBERGER. 

(Circuit Court, S. D. New York. June 4, 1904.) 

1. Patents— Infbingement— Acettlene Gas Bubners. 

The Shaffer patents, Nos. 617,942 and 634,838, for acétylène gas burners, 
if valid, can only be sustained as to minor détails of construction shown. 
As so construed, held not infringed. 

In Equity. Final hearing on pleadings and proofs of suit for in- 
junction and accounting.. The suit is for alleged infringement of two 
patents, No. 617,942, January 17, 1899, and No. 634,838, October 10, 
1899, both granted to Henry E. Shaffer for improvements in acéty- 
lène gas burners. 

Frederick F. Church, for complainant. 

Louis C. Raegener and S. L. Moody, for défendant. 

LACOMÊE, Circuit Judge. A full discussion of the art of acéty- 
lène gas burners will be found in the opinion of the Circuit Court of 
Appeals, Second Circuit, sustaining patent No. 589,342, August 31, 
1897, to E. J. Dolan, reported 128 Fed. 699. In that suit the présent 
défendant was complainant, and the présent complainant défendant. 

The burners of the défendant are made under the Dolan patent, 
and burners made under the two patents in suit hâve been held'to 
be infringements of the same patent. The only material changes 
suggested in the patents in suit are, first, to arrange the inlet and 
discharge passages at an angle with each other, instead of in a con- 
tinuous curve; and, second, to make both tips and the branched 
burner which carries them of a single pièce of refractory material. 
It is conceded that similar burners were made wholly of métal, and 
that the refractory material was well known in the art as a sub- 
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stance well adapted for gas tips. It is shown that so-called Napheys 
burners, made under the Dolan patent prior to complainant's date 
of invention, had the passages arranged at an angle, instead of in a 
curve. Under thèse circumstances there is found only the substitu- 
tion of one well-known material for another, and the patents could 
be sustained, if at ail, only for some minor détails of construction 
(there seems to be an additional air passage provided), which de- 
fendant does not infringe. 
The bill is dismissed. 



CUYLER v. ATLANTIC & N. C. R. CO. 

In re DANIELS. 

(Circuit Court, E. D. North Carolina. July 23, 1904.) 

1. Fepebal Courts — Jurisdiction — Contempt— Statutes — Construction— 

Newspaper Publications. 

Rev. St. § 725 [U. S. Comp. St 1901, p. 5S3], provides that the fédéral 
courts shall hâve power to punish contempts by fine and Imprisonment, 
provided that such power shall not extend to any case except misbehavior 
in the présence of or so near the court as to obstruct the administration 
of justice, the misbehavior of officers of the court, and the disobedience 
or résistance of any such offlcer, party, juror, witness, or other person to 
apy lawful writ, process, order, decree, or command of the court. Held, 
that the jurisdiction prescribed by such act was exclusive, and deprived 
the court of power to punish a newspaper publisher for contempt consist- 
tng of an editorial in his paper criticizing the officiai conduct and integ- 
rity of the court 

2. Same— Imprisonment— Void Judgment— Habeas Corpus. 

Where a fédéral court rendered judgment against a newspaper publish- 
er for contempt, which judgment was void as in excess of the court's juris- 
diction, the publisher was entitled to discharge on habeas corpus. 

In Equity. 

James H. Pou, Thos. J. Jarvis, R. T. Gray, and R. W. Winston, 
for petitioner. 

Harry Skinner, opposed. 

PRITCHARD, Circuit Judge. In order to détermine whether the 
petitioner is entitled to the relief prayed for in the pétition upon 
which the writ of habeas corpus was issued, it is necessary to déter- 
mine two questions : (1) Did the court which imposed the sentence 
in this case hâve jurisdiction? (2) Does this court hâve jurisdiction 
to hear and détermine this case on a writ of habeas corpus? 

The section under which the court based its action is 725 of the 
Revised Statutes [U. S. Comp. St. 1901, p. 583], which reads as fol- 
lows: 

"The said courts shall hâve power to impose and administer ail necessary 
oaths, and to punish, by fine or imprisonment, at the discrétion of the court, 
contempts of tbeir authority : provided, that such power to punish contempts 
shall not be construed to extend to any cases except the misbehavior of any 
person in their présence or so near thereto as to obstruct the administration 

If 2. See Habeas Corpus, vol. 25, Cent Dig. § 20. 
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of justice, rthe misbebavlori iof aày esf the officers/Df saîd courts in thelr officiai 
transactions, and the disobedience ;Or résistance by any such officer, or by any 
party, jurbr, witness, or other person, to any lawful writ, process, order, rule, 
decree, or command of thé said courts." 

This act npt only limits the; power of the court, but employs lan> 
gu^ge which clearly defines : the power of: the courts with respect to 
sumrnary.punishrnent for çontempt, andapplies to ail courts, exce.pt 
perhaps the Suprême Court. It applies to the District artd Circuit 
Courts, inasmuch as they were created by act of Congfess, their 
powers and duties being granted by the act creating them and sub- 
séquent acts enlarging and diminishing their jurisdiction. The act 
of 1831 is a chart by which thèse courts are to be guided in cases 
where summary Jjunishment for cbntempt is to be inflicted. 

Justice Field, in Ex parte* Robinson,. 19 Wall., at page 510, 22 
L. Ed. 205, in referring to the açt of 1831, says: -, 

"It limits the power of thèse courts, in this respect, to three classes of cases : 
First, where there has been misbehavior oî a person in the présence of the 
courts, or so near thereto as to obstruct the administration of justice ; second, 
where thère 1 has been misbehavior of any officer of the courts in his officiai 
transactions; and, third, where there has been disobedience or résistance by 
ariy officer, party, juror, witness, of other person, to any lawful writ, process, 
order, rule, decree, or command of the' courts. As thus seen, the power of 
thèse courts in the punishments of contempts can only be exercised to insure 
order and décorum in their présence, to secure faithfulness on the part of their 
officèrs in their officiai transactions, and to enforçe obédience to their lawful 
orders, judgments, and processes." 

In Kent's Commentâmes; volume 1, note on page 340, at bottom, 
it is said, in speaking of the act of 1831 : 

"That act had withdrawn from the courts of the United States the common- 
law power to protect their suitors, offlcefs, witnesseg, and themselves against 
the libels Of the press, however atrocious, and though published and circulated 
pending the very trial of the cause." 

In the Case of Savin, 131 U. S. 274, 9 Sup. Ct. 701, 33 L. Ed. 150, 
Justice Harlan, among other things, says: 

"The act of 1789 did not deflne what were the contempts of the authority 
of the courts of the United States in any cause or hearing before them, nor did 
it prescribe any spécial procédure for determining a matter of çontempt. 
Under that statute the question whether particular acts constituted a çontempt, 
as well as the mode of proceedirig against the offender, was left to be deter- 
mined according to such established rules and principles of the common law 
as were applicable to our situation. The act of 1831, however, materially mod- 
ified that qf 1789, in that it restricted the power of the court to inflict summary 
punisbment for çontempt to certain specified cases, among which was mis- 
behavior in the présence of thé court, or misbehavior so near thereto as to ob- 
struct the administration of justice." 

In Ex parte Poulston, 19 Fed. Cas., on page 1206 (No. 11,350), 
Baldwin, J., says : 

"On March 2, 1831 (4 Stat. 487, c. 99 [U. S. Comp. St. 1901, p. 583]), Oongress 
passed ah act declaratory of the lâw coneerning çontempt of court. * * » 
The history of this act, the timë of its passage, its title and provisions, must 
be considered together, in order to ascertain its meaning and true construction. 
It was ënacted shortiy after the acquittai of Judge Peck, of Missouri, on an 
impeachment preferred against him for issuing an attachment against a mem- 
ber of the bar for making a publication in relation to a suit which had been 
decided by that judge. On the trial the law of çontempt was elaborately 
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exainined by the learned managers of the House of Représentatives and the 
counsel for the judge. It was not controverted that ail courts had power to 
attach any person wbo should make a publication concefning a cause during 
its pendency, and ail admitted its illegality when done while the cause was 
actually on trial. It had too often been exercised to entertain the slightest 
doubt that the courts had power, both by the common law and the express 
terme of Judiciary Act Sept. 24, 1789, c. 20, § 17, 1 Stat. 83, as declared by the 
Suprême Court, to protect their suitors by the process of attachaient. With 
this distinct knowledge and récognition of the existing law, ît cannot be doubted 
that the whole subject was within the view of the Législature ; nor that they 
acted most advisedîy on the law of contempt, intending to deflne in what cases 
the summary power of the courts should be exercised and to confine it to the 
specified cases. From the title and phraseology of the act it would seem to 
hâve been their intention to déclare that it never existed in any other cases 
than those enumerated. It is 'a declaratory act,' which is a déclaration of 
what the law 'was, is, and shall be hereafter taken' when put into the form 
usual in statutes which operate to settle the law retrospectively. * * * 
The acts of 1831 must be taken to be the declared construction of this and ail 
other laws limiting its opération in the manner prescribed, and, as generally 
considered, Congress is to this court what the Constitution is to the Suprême 
Court. * * * It is in the discrétion of the législative power to confer upon 
the courts a summary jurisdiction to protect their suitors or itself by sum- 
mary process, or to deny it. It bas been thought proper to do the latter in 
language too plain to doubt of the meaning of the law, or, if it could be doubted 
by any ordinary rule of construction, the occasion and circumstances of its 
enactment would most effectually remove them. It would ill become any court 
of the United States to make a struggle to retain any summary power the exer- 
cise of which is manifestly contrary to the declared will of the législative 
power. * * * The law prohibits the issuing of an attachaient except in 
certain cases, of which the présent is not one. It would, therefore, be not only 
utterly useless, but place the court in a position beneath contempt, to grant a 
rule to show cause why an attachment should not issue, when an exhibition 
of the act of 1831 would show most conclusive cause. The court is disarmed 
in relation to the press. It can neither protect itself nor its suitors. Libels 
may be published upon either without stint. The merits of a cause depending 
for trial or judgment may be discussed at pleasure. Anything may be said to 
the jurors through the press, the most willful misrepresentations made of ju- 
dicial proceedings, and any improper mode of influencing the décision of causes 
by out of door influence practiced with impunity." 

Rapalje on Contempt, in section 56, says : 

"But mère libels on the judge as a man and an officer, printed In a news- 
paper, are not contempts. Thus a newspaper article, published during the 
sitting of a court, pending the trial before that court of the prisoner indicted 
for murder, charging the presiding judge of being an abetter of the murderer, 
is not a contempt of the court, but a mère libel upon the functionary. * * £ 
The force of public opinion in this country in favor of the freedom of the press 
lias restrained the free exercise of the power to punish this class of contempts, 
and in many jurisdictions statutes hâve been enacted depriving the court of 
the power to punish them. It was taken froni the fédéral courts by the act 
of Congress of 1831, which act deprives those courts of the common-law power 
to protect by this process their suitors, witnesses, officers, and themselves 
against the libel of the press, though published and circulated pending the 
trial of a cause therein. * * *" 

Under the judiciary act of September 24, 1789, c. 20, § 17, courts 
of the United States were given "power to punish by fine or impris- 
onment, at the discrétion of the said court, ail contempts of author- 
ity in any cause or hearing before the same." The act of 1789 did 
not define or limit the power or authority of the court of the United 
States to inflict summary punishment in any cause or hearing before 
131 B\— 7 
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thërri. It was also silent as to any rules of procédure for determining 
what constituted contempt. As to what particular acts constituted 
coritefnpt, as well as the mode of procédure against the offender, was 
to be determined in accordance with the established rules and prin- 
ciples of the common law with référence to existing conditions. Un- 
der this act it was contended that the authority which the courts 
had to punish for contempt at their discrétion had been greatly 
abused, and, in order that the citizen might not be subjected to an- 
noyance on account of the commission of acts not contemplated by 
the law, and that the freedom of the press as well as the liberty of 
the individual might be preserved in the spirit guarantied by the 
Constitution, Congress defined the limit to which the courts could 
go in such cases. Section 725 of the Revised Statutes is in the nature 
of a limitation of the power of the court to punish for contempt. 

An examination of the record discloses the fact that the petitioner 
is the editor of a daily newspaper published in the city of Raleigh, 
N. C, where the court was held. It also appears that on the 29th 
day of May a receiver was appointed for the Atlantic & North Caro- 
lina Railroad Company in a proceeding pending before the court for 
that purpose. That on Sunday after the receiver was appointed the 
petitioner published an editorial in his paper, in which the court was 
severely criticised for its conduct in appointing such receiver. It 
is alleged in the rule against the petitioner that divers other editorials 
reflecting on the officiai integrity of the court had been published in 
said paper. The record does not show that the alleged misbehavior 
of the petitioner was in the présence of the court, or so near thereto 
as to obstruct the administration of justice; nor is there anything 
to show that the alleged misbehavior of petitioner interfered with 
the court, or that it tended in the slightest degree to disturb the or- 
derly proceedings of the court. The inhérent power of the court to 
punish for contempt is based upon the theory that it is essential that 
the court should possess ample authority to secure the free and un- 
obstructed exercise of its functions in the enforcement of the law. 
Therefore it is only such acts as tend to interfère with the orderly 
proceedings of the court or with the due administration of justice 
that can be properly punished as a contempt of court. Words writ- 
ten or spoken at a place other than where the court is held, and not 
90 near thereto as to interfère with the proceeding of the court, do 
not render the author liable. Any loud noise or other disturbance 
in the présence of the court, or in the street or other place so near 
thereto as to interfère with the orderly proceedings of the court, 
would undoubtedly tend to obstruct the administration of justice, 
and under such circumstances the court is empowered to summarily 
punish for contempt. That newspapers sometimes engage in un- 
vvarranted criticism of the courts cannot be denied. In some in- 
stances they construe the liberty of the press as a license to authorize 
them to engage in a wholesale abuse of the court, but thèse in- 
stances are rare, and do not warrant a departure from the well-set- 
tled principles of the law as declared by Congress and construed by 
the courts. If judges charged with the administration of the law 
are not to be criticised on account of their officiai conduct, the lib- 
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erty of the press is abridged, and the rights of individuals imperiled. 
While ail citizens should entertain due respect for the courts of the 

land, it does not follow that editors and public speakers are to re- 
frain from legitimate criticism of the acts of any tribunal. Such criti- 
cism should be invited by public officiais, in order that the people 
may fully understand what is being done by those who are acting 
as their agents in the administration of the law. 

Public questions are generally settled in the right way, and the 
fact that such is the case is due in a large measure to their free and 
untrammeled discussion by the press of the country. The courts are 
constituted for the purpose of protecting the rights and liberties of 
the individual, and the enactment of any law which gives a judge the 
power to prevent the free and unrestrained discussion of questions 
which may corne before the court for adjudication would in many 
instances defeat the very object for which the courts were estab- 
lished. There may be instances where the publication of editorials 
or other matter in newspapers would bring the author within the 
limitations of the statute. For instance, if a newspaper editor should 
publish an article .concerning a trial which was being considered by 
a jury, and should send a copy of the paper containing such article 
to the jury, or a member thereof, during the progress of the trial, 
for the purpose of influencing them in their délibérations, it would 
présent a question whether such conduct would not be misbehavior 
in the présence of the court, or so near thereto as to obstruct the 
administration of justice. In order to détermine whether this court 
has jurisdiction to hear this cause in the proceeding now instituted 
it is necessary to ascertain whether the court whose action is com- 
plained of had authority to impose the judgment. It appears that 
the distinguished judge who adjudged the petitioner to be in con- 
tempt of court exceeded the authority granted in the act of 1831, and 
that the court was without jurisdiction. Such being the case, the 
judgment of the court is void, and therefore a nullity. 

In Ex parte Buskirk, 72 Fed. 21, 18 C. C. A. 410, the court, in 
considering the question of whether one committed for contempt 
might be discharged on a writ of habeas corpus, says : 

"In the light of the récent décisions of the Suprême Court of the United 
States it is no longer an open question that, if the court whose action is com- 
plained of had no authority to pass the sentence imposed, the same is there- 
fore void, for the reason that the court acted without jurisdiction, and, further, 
that in such cases the partyseeking relief may be discharged on habeas corpus. 
Ex parte Terry, 128 U. S. 289, 9 Sup. Ct. 77, 32 L. Ed. 405 ; In re Coy, 127 
U. S. 731, 8 Sup. Ct. 1263, 32 L. Ed. 274 ; Ex parte Harding, 120 U. S. 782, 7 
Sup. Ct. 780, 30 L. Ed. 824 ; In re Ayers, 123 U. S. 443, 8 Sup. Ct. 164, 31 L. 
Ed. 216 ; In re Swan, 150 U. S. 637, 14 Sup. Ct. 225, 37 L. Ed. 1207. The pro- 
ceedings of a court which has acted in excess of its jurisdiction are void, as 
much so as are the proceedings of a court which has acted without jurisdic- 
tion. In either its order of commitment is a nullity, and the party prejudiced 
may be discharged on a writ of habeas corpus." 

Ex parte Reed, 100 U. S. 13, 25 L. Ed. 538; Ex parte Clarke, 100 
U. S. 399, 25 L. Ed. 715; Ex parte Rowland, 104 U. S. 604, 26 L. 
Ed. 861; Ex parte Curtis, 106 U. S. 371, 27 L,. Ed. 232; Ex parte 
Fisk, 113 U. S. 713, 5 Sup. Ct. 724, 28 L. Ed. 1117; Ex parte Wil- 
son, 114 U. S. 417, 5 Sup. Ct. 935, 29 L,. Ed. 89. 
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In view 6f the foregoing the court finds that the petitioner is un- 
lawfully restrained of his liberty, and it is therefore considered and 
ordered by the court that the said Josephus Daniels be discharged 
from the custody of the marshal of the United States, and that he 
go hence without day. 



CLIFFORD v. WILLIAMS et ux. 

(Circuit Court, D. Washington, N. D. June 28, 1904.) 

No. 1,204. 

1. Fédéral Coukts— Jurisdiction— Habeas Cobpus— Ctjstodt of Child. 

Rev. St. tit. 13, c. 13, §§ 751-766 [D. S. Comp. St 1901, pp. 592-597], au- 
thorizes fédéral courts and the justices thereof to issue writs of habeas 
corpus and dispose of persons restrained of liberty as law and justice 
require, but prohibits the use of such writ in behalf of prisoners in jail, 
except in the enumerated cases in which the national government rnay 
properly interfère. Held, that neither such chapter, nor the gênerai law 
deflning the jurisdiction of United States Circuit Courts, gives to such 
courts jurisdiction to issue a writ of habeas corpus to détermine a contro- 
versy between persons who are résidents of différent states as to the right 
of custody of their infant child, who was neither restrained of her lib- 
erty nor imprisoned. 

2. Same^Judicial Proceedings— States— Full Faith and Ceedit. 

Where, after the remarriage of plaintiff's divorced wife, and her re- 
moval to another state, taking with her an infant daughter awarded to 
her custody in divorce proceedings, another order was niade in such pro- 
ceedings awarding custody of the child to plaintiff, the refusai of his for- 
mer wife to comply with such decree, and her obtaining a decree of adop- 
tion in the state of her domicile, without proof that the courts in such 
state had refused to recognize plaintiff's decree, did not confer jurisdic- 
tion on the fédéral Circuit Court in the state of the wife's domicile to 
issue a writ of habeas corpus to détermine plaintiff's right to the custody 
of the child, on the ground that full faith and crédit had been denied to 
plaintiff's decree awarding him the custody of the child. 

Pétition for a writ of habeas corpus by a citizen of California to 
obtain custody of his minor child. Heard on motion to dismiss for 
want of jurisdiction. Motion granted. 

W. H. White and J. J. Burt, for petitioner. 
Sweeney & Steiner, for respondents. 

HANFORD, District Judge. This cause involves a controversy be- 
tween divorced parents for the custody of their child. The petitioner 
is a citizen of California, in which state the parties were domiciled 
when they were divorced. The divorce was granted by a court of the 
state of California, and by its decree the custody of the child was award- 
ed to the mother, in accordance with the laws of California, for the rea- 
son that, being a little girl, of tender years, it required the nurture of 
its mother, although the divorce was granted to the father on account 
of her fault. The decree, however, recognized the parental rights of 
the father by according to him the privilège of seeing the child peri- 

K 1. Jurisdiction of fédéral courts in habeas corpus proceedings, see note to 
In re Huse, 25 C. C. A. 4. 
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odically. The mother, after being married to her co-respondent, Her- 
bert O. Williams, removed from California to the state of Washington, 
bringing the child with her, without obtaining leave of the court to 
change the child's domicile, and the respondents are now citizens of the 
state of Washington. The court which granted the divorce subsequent- 
ly made a new order, awarding the custody of the child to the father 
upon his application, of which notice was served upon the attorney of 
record for the mother. The respondents hâve, by formai proceedings 
in a court of the state of Washington, attempted to acquire a légal 
right to the custody of the child by adoption, which proceedings are 
alleged in the pétition to be invalid, for the reason that the petitioner 
did not consent to such adoption of his child, and the court in which 
the proceedings were had did not hâve jurisdiction. The respondents 
deny the jurisdiction of this court to entertain the pétition for a writ of 
habeas corpus, and on that ground hâve moved to dismiss the case. 

I am impressed with the plausibility and force of the arguments made 
in behalf of the petitioner— that it is désirable that the national courts 
should hâve jurisdiction of controversies involving conflicting orders 
and judgments of courts of différent states— but the court has no power 
to invest itself with jurisdiction, and cannot assume it unless jurisdiction 
has been conferred by an act of Congress. The Constitution of the 
United States establishes the range of the judicial power of the national 
government, and ordains that the judicial power shall be vested in a 
Suprême Court and such inferior courts as Congress may establish, 
and it makes a direct grant of jurisdiction to the Suprême Court, 
but makes no similar direct grant of jurisdiction to the inferior courts 
which Congress is authorized to create. Congress is intrusted with 
power to create tribunals inferior to the Suprême Court, and to define 
their jurisdiction, so as to make distribution of the limited powers which 
the judicial branch of the national government may exercise. There- 
fore, whenever one of the inferior courts contemplated by the Consti- 
tution is called upon to adjudicate a controversy, it must appear that 
the jurisdiction invoked has been conferred by an act of Congress. 
Thèse principles are fondamental, and as incontrovertibly established 
by the often-repeated déclarations of the courts as the fact of the 
distribution of the powers of the national government into three co- 
ordinate branches. The jurisdiction of this court to adjudicate the 
controversy between the parents of this child having been challenged 
by the respondents' motion, the court cannot consider any question 
touching the merits of the controversy until we find a particular stat- 
ute which clearly confers jurisdiction to adjudicate such a contro- 
versy. 

Where is the statute ? In the prosecution of this inquiry, it is logic- 
ally necessary to first ascertain the nature of the case and its object. 
Originally, in England, the great writ of habeas corpus ad subjiciendum 
was one of the high prérogative writs by which courts acquired juris- 
diction of a person actually imprisoned or deprived of his îiberty ; but 
in this case the writ was issued as process of the court to acquire tempo- 
rary custody of a child which has not been incarcerated in any prison, 
for the purpose of adjudicating a controversy between its parents as 
to their respective rights to its custody. The object sought by the liti- 
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gation is not to release the child from restreint, but to détermine finally 
the légal rights of the parents. The case being a civil action at law, 
and the jurisdictional process being the writ of habeas corpus, two 
théories of jurisdiction must be canvassed; one requiring considération 
of the gênerai statute defining the jurisdiction of United States Circuit 
Courts, and the other the statutory provisions relating particularly to 
writs of habeas corpus. 

Looking now to the statutes, we find that Congress, by the gênerai 
law defining the jurisdiction of United States Circuit Courts, has con- 
ferred upon them jurisdiction inclusive of civil cases arising under the 
Constitution or laws of the United States, or treaties made under their 
authority, and cases in which there shall be a controversy between citi- 
zens of différent states. If this grant of jurisdiction were absolute and 
unlimited, there would be no difficulty in resolving the question now 
under considération in favor of the court's jurisdiction; but the stat- 
ute does not give jurisdiction of ail cases arising under the Constitution, 
laws, or treaties of the United States, nor of ail cases involving contro- 
versies between citizens of différent states, but limits the jurisdiction 
of ail such cases by a prescribed amount of money or pecuniary value 
involved ; and this case cannot be brought within the ternis of that stat- 
ute, because the right of a parent to hâve the custody of a minor child 
is priceless, and the value of a person's libertv cannot be estimated in 
money. Barry v. Mercein, 5 How. 118, 12 L. Ed. 70 ; Kurtz v. Moffitt, 
115 U. S. 487, 6 Sup. Ct. 148, 29 L. Ed. 458. 

Under this gênerai law, Circuit Courts hâve jurisdiction of suits 
in which the litigants claim lands under grants from différent states; 
and this case suggests the propriety of conferring jurisdiction of suits 
in which the rights claimed are based upon judgments or judicial or- 
ders of courts of différent states, without regard to property as the 
subject of litigation, or the amount involved. This, however, is a mat- 
ter proper for Congress to consider, and arguments in favor of such en- 
largement of jurisdiction can hâve no influence upon a court called up- 
on to décide a question as to its jurisdiction under existing laws. 

The spécial grant of power to issue writs of habeas corpus is con- 
tained in chapter 13 of title 13, including sections 751-766, Rev. St. 
[U. S. Comp. St. 1901, pp. 592-597]. As significance has been ascribed 
to the arrangement into sections of the différent parts of the law, it 
is necessary for a correct analysis to consider the several sections sepa- 
rately, and also to treat the chapter in its entirety as one law. Sec- 
tions 751 and 752 provide that the Suprême Court, Circuit Courts, and 
District Courts, and the justices and judges of said courts, within their 
respective jurisdictions, shall hâve power to issue writs of habeas cor- 
pus for the purpose of inquiry into the cause of restraint of liberty. 
Section 761 provides for a summary hearing, and authorizes the court 
or justice or judge to dispose of the party as law and justice require. 
Thèse sections seem to contain the entire grant of power, and they do 
not contain any clause or sentence indicating limitations of the power. 
It is unnecessary to prove that the power given by this law is not with- 
out any limitation, because unlimited power is not contended for in the 
argument in behalf of the petitioner. The question is whether the 
power granted by thèse sections is coextensive with the judicial power 
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of the national government, as defined by the Constitution, so as to 
comprehend ail cases within the jurisdiction conferable upon the fédéral 
courts, or whether the power is to be exercised only in cases within the 
limited jurisdiction conferred upon the courts by other acts of Con- 
gress. The argument in favor of construing the law liberally, as a 
grant of the whole power permissible to be granted, with respect to mat- 
ters in which the writ of habeas corpus may be appropriately used as 
process by which to acquire jurisdiction of a particular person, is sup- 
ported in an able décision of the Circuit Court of Appeals for the First 
Circuit in the case of King v. McLean Asylum, 64 Fed. 331, 12 C. C. A. 
145, 162, in which that court announced its conclusion : 

"Tbat the power granted by the judiciary act of 1789, as remodeled by sec- 
tions 751 and 752 of the Revised Statutes, goes to the entire extent of the 
jurisdiction which Congress could, under the Constitution, vest in the Suprême 
Court or the Circuit Courts, except as expressly excluded by other provisions 
of statute, and except as also necessarily excluded by the inhérent nature of 
the courts themselves, and of the machinery given them by law with which to 
work out practical results." 

I am unable, however, to follow that décision in this case, for the 
reason that the facts in this case do not afford any safe ground upon 
which to base a distinction between this case and the Burrus Case, 136 
U. S. 586, 10 Sup. Ct. 850, 34 L. Ed. 1500, in which the Suprême Court 
was called upon to décide, and did décide, a controverted question as to 
the jurisdiction of a District Court of the United States, in a habeas 
corpus case, to award the custody of a child to its father, and denied the 
jurisdiction of the District Court on the ground that the writ of habeas 
corpus cannot be used by courts of the United States, except in cases 
where it is appropriate to their jurisdiction ; and in that connection the 
court said: 

"Of course, this does not mean that they hâve jurisdiction in ail cases to 
issue the writ of habeas corpus, but that they hâve such jurisdiction when, 
by reason of some other matter or thing in the case, the court has jurisdic- 
tion which it can enforce by means of this writ." 

This is a solemn déclaration, which cannot be brushed aside as mère 
dicta, and this court is necessarily bound by the déterminations of the 
Suprême Court of questions afïecting the extent of its powers. The 
only material différences between this case and the Burrus Case are in 
the facts that the question involved in that case had référence to the 
jurisdiction of a District Court, and no conflicting orders or judicial 
proceedings of courts of différent states were set up as the basis of 
rights claimed, whereas this case is in a Circuit Court, and the petitioner 
claims an absolute right to the custody of his child by virtue of an 
order awarding the custody to him, made by a court of the state of 
California, and the pétition attacks the validity of proceedings of a 
court of the state of Washington giving judicial sanction to the adop- 
tion of the child by the respondents ; but such différences do not justify 
the application of any différent principle or rule for construing the stat- 
ute. Section 751 confers identically the same power to issue writs of 
habeas corpus upon the District Courts that it confers upon the Circuit 
Courts, and no différences in their capacity or functions, or the purposes 
for which they were established, distinguishing them from the Circuit 
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Courts, preclude the District Courts from taking the power granted by 
that section in ail of its amplitude. Both are inferior to the Suprême 
Court, and established by laws enacted by Congress pursuant to au- 
thority given by the Constitution, and dérive ail of their powers and 
jurisdiction from the same source; and they are equally well equipped 
in their organization, with ail the means requisite for exercising the 
functions of a court in taking into custody a person, and adjudicating 
ail questions afïecting that person's liberty, and ail questions affecting 
the authority and rights of others with respect to the custody and 
control of infants. The facts that the litigants are citizens of différent 
states, and that the case involves a controversy between citizens of dif- 
férent states, cannot be treated as a feature affecting the question as to 
the relative powers of the Circuit and District Courts, without conceding 
that the décision of the question must be controlled by the gênerai stat- 
utes defining the jurisdiction of the différent courts. Congress has 
conferred jurisdiction of civil actions at law and suits in equity arising 
under the Constitution, laws, and treaties of the United States, and of 
actions and suits of a civil nature presenting controversies between citi- 
zens of différent states, upon the Circuit Courts, and has not authorized 
the District Courts to entertain jurisdiction upon those grounds, but 
it may do so; and it is not unlikely that, in the near future, agitation 
of the subject, which has been going on for many years, will resuit in 
constituting the District Courts the sole repositories of the original 
jurisdiction of the fédéral courts. A concession that section 751 is to 
be construed, for the purpose of determining the respective powers of 
the Circuit and District Courts, with référence to the gênerai statutes 
defining their jurisdictions, is an abandonment of the entire argument 
based upon the spécial grant of powers contained in the habeas corpus 
law, because it takes us back to the question whether, under the gênerai 
law, the case is cognizable in the Circuit Court, and leaves us there. 

Section 753 contains no grant of power, but is a restriction upon the 
power of the fédéral courts, prohibiting the issuance of the writ of 
habeas corpus in behalf of a prisoner in j ail, except under the prescribed 
conditions enumerated in that section. To meet the conditions exist- 
ing at the time of South Carolina's attempt to nullify the laws of the 
United States, and deal with ofHcers of the national government under 
its criminal laws for acts done in the performance of officiai duties. 
Congress enacted: 

"That either of the justices of the Suprême Court, or a judge of any District 
Court of the United States, in addition to the authority already conferred by 
law, shall hâve power to grant writs of habeas corpus in ail cases of a pris- 
oner, or prisoners in jail, or confinement, where he or they shall be committed 
or conflned on, or by any authority of law, for any act done, or omitted to 
be done, in pursuance of a law of the United States. * * *" Act Marcb. 
2, 1833, c. 57, § 7, 4 Stat. 634. 

This law has been recast in the Revised Statutes, and the body of it, 
with changed phraseology, now constitutes section 753 ; and, as already 
indicated. there is in it no grant of power, so that it must now be con- 
strued with référence, to its position, following sections 751 and 752, 
in order to give it any definite and clear meaning, unless we assume that 
by implication it confers power to grant writs of habeas corpus in the 
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excepted cases enumerated. Thus construed, the section, by implica- 
tion, would confer jurisdiction upon the fédéral courts generally, with- 
out discriminating between Circuit and District Courts, to issue writs 
of habeas corpus in behalf of persons held in custody in violation of the 
Constitution of the United States. It is the main contention of the pe- 
titioner in this case that, as the respondents hâve refused to surrender 
the child in compliance with the order of a court of the state of Cali- 
fornia, they hâve failed to give full faith and crédit in the state of 
Washington to a judgment of a court of the state of California, and 
that such refusai constitutes détention of the child in custody, in viola- 
tion of section 1 of article 4 of the Constitution, and that the habeas 
corpus law does, expressly or by implication, confer jurisdiction upon 
this court, as a Circuit Court of the United States, to grant the relief 
which he seeks by the writ of habeas corpus. If the law by necessary 
implication does confer jurisdiction upon the fédéral courts to grant 
writs of habeas corpus in the particular cases enumerated in section 
753, such implied jurisdiction is necessarily limited by the conditions 
to which the law is applicable, and does not include this case, for the 
reason that the child is not imprisoned in ja.il, and imprisonment in 
jail appears to be the first condition recited in that section, and is the 
controlling condition governing ail of the cases which, by reason of 
the exceptions, the fédéral courts are permitted to take cognizance of. 
There is another fatal objection to the petitioner's contention. That 
objection is grounded upon the difficulty of bringing the case within 
the purview of the full faith and crédit clause of the Constitution. That 
section of the Constitution provides that Congress may by gênerai Iaws 
prescribe the manner in which the public acts, records, and judicial 
proceedings of every state "shall be proved, and the effect thereof " ; 
and, pursuant to that authority, congress has, by section 905, Rev. St. 
[U. S. Comp. St. 1901, p. 677], prescribed the manner in which public 
acts, records, and proceedings shall be proved, and the effect thereof, 
as follows: 

"Sec. 905. * * * The records, and judicial proceedings of the courts of 
any state or territory, or of any such country, shall be proved or admitted 
in any other court within the United States, by the attestation of the clerk 
and the seal of the court annexed, if there be a seal, together with a certifi- 
eate of the judge, chief justice, or presiding magistrate, that the said attesta- 
tion is in due form. And said records and judicial proceedings so authenti- 
cated, shall hâve such faith and crédit given to them in every other court 
within the United States as they hâve by law or usage in the court of the state 
from which they are taken." 

Under this law a judgment of a court of a state can only be made 
effective elsewhere within the United States through the instrumentality 
of a court having local jurisdiction. Section 905, and the provisions of 
the Constitution upon which it is based, establish a rule of évidence, 
rather than a ground of jurisdiction. Wisconsin v. Pélican Insurance 
Cp.. 127 U. S. 265-300, 8 Sup. Ct. 1370, 32 L. Ed. 239. See, especiallv, 
pages 291-293, 127 U. S., pages 1375, 1376, 8 Sup. Ct., 32 L. Ed. 239. 

Applying this rule to the case in hand, a duly authenticated transcript 
of the judgment awarding to the petitioner custody of his child is com- 
pétent évidence in this state, and, when so proved in a court of this 
state, the judgment itself will hâve the same validity, force, and virtue 
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in this state that ït has by law or usage in thé state of Californîa. 
Unless it can be impeached for fraud or lack of jurisdiction in the court 
which rendered it, the parties and the court will be bound by it, 
so far that the controvèrsy which it determined cannot be again litigat- 
ed in this state. But until â court other than a court of the state of 
California refuses to give such faith and crédit to that judgment, the 
refusai of the respondents to surrender the child will not constitute a 
violation of the Constitution. In thiâ connection, it should be noted 
that the pétition does not allège that, in the proceedings for légal adop- 
tion of the child by the respondents, the Washington court failed to give 
full faith and crédit to the order of the California court awarding 
custody of the child to the petitioner, or acted with knowledge thereof. 
The duty of the respondents to obey the command which the judgment 
contains is not more imperative by reason of their présence in this 
state than if they had remained in California, and their custody of the 
child in this state is not in violation of the Constitution. It is not, 
because, according to the act of Congress, the judgment awarding the 
légal custody to the petitioner can hâve no other force or efïect in this 
state than it has in California; and, until equal faith and crédit has 
been refused by a court, there can be no ground for complaining of 
any violation of the Constitution, and no cause of action which will 
entitle the petitioner to invoke the jurisdiction of a national court for the 
préservation of a constitutional right. 

I regard chapter 13 of title 13, Rev. St., as one law, intended to 
govern the practice of the fédéral courts in habeas corpus cases ; the 
several sections thereof having relation to each other to constitute a 
complète, harmonious System. In gênerai terms, it authorizes the 
courts, and the justices and judges thereof, to issue writs of habeas 
corpus, and dispose of persons restrained of liberty, as law and justice 
require ; prohibiting, however, the use of the writ in behalf of prison- 
ers in jail, except in the enumerated cases in which the national govern- 
ment, acting within its sphère, may properly interfère. And I am con- 
strained by the décision of the Suprême Court in the case of Burrus, 
136 U. S. 586, 10 Sup. Ct. 850, 34 L. Ed. 1500, to hold that the authority 
which the law gives does not enlarge the jurisdiction of this court, to 
embrace this case. 

Motion to dismiss granted. 



O'CONNBLIi et al. v. PINNACLB GOLD MINES CO, 

(Circuit Court, D. Washington, N. D. June 13, 1904.) 

No. 1,057. 

L Mining Claims— Location— Locatob's Bstate— Statutes. 

Rev. St. U. S. i 2322 [U. S. Comp. St. 1901, p. 1425], déclares that lo- 
cators of mining locations on the public domain, their heirs and assigna, 
so long as they comply with the laws of the United States and with state, 
territorial, and local régulations not in conflict with the laws of the Unit- 

1T 1. See Exécutera and Administrators, vol. 22, Cent. Dig. { 289. 
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ed States governing their possessory title, shall hâve the exclusive right 
of possession and enjoyment of ail the surface lncluded wlthin the Unes 
of their locations, etc. Held, that since the mining laws of the United 
States did not restrict discoverers to a single claim, nor require them to 
apply for patents within any specifled time or at ail, and such laws au- 
thorized the assignaient and taxation of such claims. on the death of the 
locator his unpatented claims passed under the statute to his administra- 
tor, as a part of his estate, and not to his heirs, as grantees of the govern- 
ment 

Action at law to recover possession of unpatented mining claims 
frorri a défendant holding as owner by right of purchase from the ad- 
ministrator of the estate of the deceased locator of the claims ; the 
plaintiffs being alleged heirs of the deceased, and claiming ownership 
as grantees of the government, under section 2322, Rev. St. [U. S. 
Comp. St. 1901, p. 1425]. Heard on motion for judgment on the 
pleadings. Motion granted. 

Victor E. Palmer and G. Ward Kemp, for plaintiffs. 
James B. Howe and Metcalfe & Jurey, for défendants. 

HANFORD, District Judge. The property which is the subject of 
controversy in this case consists of several mining claims situated in 
Okanogan county, in this state. Said claims were discovered and lo- 
cated under the mining laws of the United States by James O'Connell, 
deceased, who thereby acquired the possessory rights defined by sec- 
tion 2322, Rev. St. U. S. [U. S. Comp. St. 1901, p. 1425], and had 
possession at the time of his death, but made no application to the 
government for the issuance of patents, and the title to the property 
remains vested in the United States. O'Connell died intestate in the 
year 1899, and the plaintiffs claim to be lawful heirs of said deceased, 
and entitled by inheritance to five-sixths of his estate, and that a sister 
of the deceased, Alice O'Connell O'Neill, is the only other heir, her 
share of the estate being one-sixth. The superior court of the state 
of Washington for Okanogan county appointed an administrator of 
the estate, and in the course of proceedings made a decree and order 
of distribution, whereby it vvas adjudged that Alice O'Connell O'Neill 
is the sole heir of James O'Connell, and entitled to receive ail the 
residue of his estate, after paying debts and expenses of administra- 
tion. The mining claims were sold by the administrator under an or- 
der of the superior court, and the défendant claims ownership thereof, 
deraigning its title through conveyances from the administrator and 
from Alice O'Connell O'Neill. The plaintiffs claim ownership of five- 
sixths of the mining claims, not by inheritance from James O'Connell, 
but as donees of the United States government. Their claim is based 
upon the following proposition: Section 2322, Rev. St. U. S., is a 
congressional grant of portions of the public lands of the United 
States, including veins and Iodes containing valuable minerai de- 
posits, in the same sensé that other acts of Congress hâve been con- 
strued as grants of portions of the public domain to settlers who es- 
tablish homes thereon, and cultivate and improve their claims ; the 
grant in each case being conditional, so that no title passes from the 
government until fulfillment of the conditions prescribed ; that, upon 
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the de#i.of the locator of a mining daim before performance of the 
conditions essential to the acquisition of title, his possessory rights do 
not pass by inheritance, but in that event his heirs occupy the posi- 
tion of designated successors entitled to acquire the property as 
grantees of the government. The plaintiffs base their whole conten- 
tion upon their construction of section 2322, Rev. St. U. S., the ma- 
terial portion of which reads as follows : 

"Sec. 2322. The locators of ail mining locations heretofore made or which 
shall hereaf ter be made, on any minerai vein, Iode, or ledge, situated on the 
public domain, their heirs and assigna, where no adverse claim exists on the 
tenth day of May eighteen hundred and seventy-two, so long as they coinply 
with the laws of the United States, and with state, territorial, and local rég- 
ulations not in conflict with the laws of the United States governing their 
possessory title, shall hâve the exclusive right of possession and enjoyment 
of ail the surface included within the Unes of their locations, and of ail veins, 
Iodes, and ledges throughout their entire depth, the top or apex of which lies 
iuside of such surface-lines extended downward vertically, although such 
veins, Iodes, or ledges may so far départ from a perpendicular in their course 
downward as to extend outside the vertical side-lines of such surface loca- 
tions. * * *" 

The rights claimed by the respective parties above outlined are set 
forth in the pleadings, and the case has been argued and submitted 
upon a motion nled by the défendant to strike parts of the reply to 
the defendant's answer, and for a judgment in favor of the défendant 
upon the pleadings. As the case hing-es upon a question of law, and 
as the plaintiffs must prevail, if at ail, upon the validity of the claim 
which they assert, this motion appears to the court to be in accord- 
ance with good practice, and présents the issue of law fairly for the 
court's considération. 

It is certainly true that, if the mining claims in controversy were 
not part of the assets of the estate of James O'Connell, no rights with 
respect thereto were transferred by the administrator's sale, and the 
défendant has no interest therein greater than Mrs. O'Neill's share. 
Whether the défendant acquired by conveyance from her ail or only 
an undiyided share of the property involves an important question 
of fact put in issue by the pleadings — that is, whether the plaintiffs are 
lawful heirs of James O'Connell ; but, for the purpose of deciding 
the question raised by the motion, it will be assumed that they are 
lawful heirs, as they hâve alleged. 

In support of their position, counsel for the plaintiffs hâve çited 
and rely upon décisions of. the courts in cases arising under the Ore- 
gon donation law, and the several acts of Congress prescribing the 
manner of acquiring titles to public land by settlers thereon. Hall v. 
Russell, 101 U. S. 503, 25 L. Ed. 829 ; Hershberger v. Blewett (C. C.) 
55 Fed. 170; McCune v. Essig (C. C.) 118 Fed. 273; Id., 122 Fed. 
588, 59 C. C. A. 429. But it is the opinion of the court that those dé- 
cisions are not authorities . in point, for the reason that there is a 
radical différence in phraseology and intent between the laws under 
which those cases arose and the mining laws. I can find in the case 
of Black v. Elkhorn Mining Co., 163 U. S. 445, 16 Sup. Ct. 1101, 41 
L. Ed. 221, cited by counsel for plaintiffs, no support whatever for 
their contention. In that case the Circuit Court for the District of 
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Montana, the Circuit Court of Appeals for the Ninth Circuit, and the 
Suprême Court, ail agreed in deciding adversely to the plaintiff, a 
widow who sued to recover a dower interest in a mining claim which 
her husband had sold in his lifetime. The doctrine of that case seems 
to be that section 2322, Rev. St. U. S., grants no interest in a mining 
claim to the wife of the locator, and that, if he sells it, ail rights which 
he acquired from the government are thereby transferred to his ven- 
dee, unincumbered by any possible future claim of the locator's wife 
to a dower interest therein, and that when the vendee of a locator ob- 
tains a patent the mère possessory right becomes merged in the para- 
mount title. 

The policy of the government has been to recognize the rights of 
discoverers of valuable minerai deposits to appropriate for mining 
purposes the ground embracing their discoveries, and to extract 
therefrom ores and precious metals without rendering any account 
to the government therefor. A great deal of valuable mining ground 
was appropriated and exhausted, without interférence by the govern- 
ment, before Congress enacted any law granting mining privilèges, 
or providing for the acquisition of titles to mining ground. The fail- 
ure of the government to prohibit mining opérations on the public 
domain was understood as an implied license, and the miners were 
not treated as trespassers. Forbes v. Gracev, 94 U. S. 762, 24 L,. Ed. 
313 ; Northern Pacific R. Co. v. Sanders, 49 Fed. 129, 1 C. C. A. 192. 

The rights which miners exercised under the implied license prior 
to the year 1872 were exactly analogous to the rights which they now 
hâve under sections 2319,. 2324, Rev. St. U. S. [U. S. Comp. St. 1901, 
pp. 1424, 1426], except that the acts of Congress are more spécifie 
in defming the limitations as to the quantity of ground which may 
be appropriated, and the manner of defming boundaries of mining 
claims, and the giving and recording of notices of the rights claimed. 
The mining laws do not restrict discoverers to a single claim, nor 
require them to apply for patents conveying the title to any claim 
within any specified time, or at ail, and mining claims may be as- 
signed, taxed, and sold under state laws for nonpayment of taxes, 
and transfers are not only permitted, but are legalized, so that the 
vendees succeed to ail the rights of the original locators, and contro- 
versies with respect to possessory rights may be litigated in the 
courts while the government retains the original title, but ail such 
controversies must be determined by the law of possession. See sec- 
tion 910, Rev. St. U. S. [U. S. Comp. St. 1901, p. 679]. 

In the opinion of the Suprême Court, by Justice Miller, in the case 
of Forbes v. Gracey, it is declared that the minerai land act embraced 
in sections 2318, 2352, Rev. St. U. S. [U. S. Comp. St. 1901, pp. 1423, 
1441], is a récognition by Congress of the possessory rights of min- 
ers, "as ascertained among themselves by the rules which hâve be- 
come the laws of the mining districts as regards mining claims. * * * 
Those claims are the subject of bargain and sale, and constitute very 
largely the wealth of the Pacific Coast states. They are property in 
the fullest sensé of the word, and their ownership, transfer, and use 
are governed by a well-defined code or codes of law, and are recog- 
nized by the states and the fédéral government." And in that case it 
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was further declared that a mining claim may be sold, transferred, 
mortgaged, and inherited, without infringing the title of the United 
States, and, further, that such a claim may also be subjected to a lien 
for taxes, and sold to enforce the lien. The doctrine of that décision 
has been reaffirmed by the Suprême Court in a number of cases. See 
Belk v. Meagher, 104 U. S. 279, 26 L. Ed. 735 ; Gwillim v. Donnellan, 
115 U. S. 45, 5 Sup. Ct. 1110, 29 L. Ed. 348; Noyés v. Mantle, 127 
U. S. 348, 8 Sup. Ct. 1132, 32 L. Ed. 168 ; Manuel v. Wulff, 152 U. S. 
505, 14 Sup. Ct. 651, 38 L. Ed. 532. 

In the case of Benson Mining Company v. Alta Mining Company, 
145 U. S. 428, 12 Sup. Ct. 877, 36 E. Ed. 762, Justice Brewer, in de- 
livering the opinion of the Suprême Court, quoted with approval an 
opinion of the Secretary of the Interior, in which that officer classi- 
fied rights under the mining laws of the United States as follows : 

"(1) Title In fee simple. (2) Title by possession. (3) The complète équi- 
table title. The flrst vests in the grantee of the government an indefeasible 
title, while the second vests a title in the nature of an easement only. The 
flrst, being an absolute grant by purchase and patent, without condition, is 
not defeasible, while the second, being a mère right of possession and enjoy- 
ment of profits without purchase, and upon condition, may be def eated at 
any time by the failure of the party in possession to complète the condition^ 
viz., to perform the labor or make the annual improvements required by the 
statute. The équitable title accrues immediately upon purchase, for the entry 
entitles the purchaser to a patent, and the right to a patent once vested is 
équivalent to a patent issued." 

Thèse décisions of the highest court are plain and emphatic, and 
conclusively settle the question as to the nature and extent of the 
rights acquired by a valid location of a mining claim pursuant to the 
laws of the United States. The law severs the right of possession 
and enjoyment from the title. Until the right to a patent has been 
perfected, and an équitable title acquired by full compliance with the 
laws on that subject, the government retains the title to ail mines 
within the public domain. But while retaining the title and authority 
to make other disposition of the property, it allows discoverers to 
locate claims, and grants to locators, their heirs and assigns, the 
right to hâve exclusive possession of the surface within the bounda- 
ries of their claims, and to retain possession so long as work in de- 
veloping the mine and making improvements thereon to the value 
of $100 shall be done annually upon each claim. The words of the 
grant, in so far as section 2322 is a grant, are comprehensive and 
technical, and are the words habitually used in conveyancing to con- 
vey to the grantee immediately ail the rights intended to be con- 
veyed. If the act granted a life estate to the locator, with remain- 
der to his heirs generally, under the rule in Shelley's Case, the word 
''heirs" would be construed as a limitation of the estate granted, and 
not as a word of purchase, and the locator would take to himself the 
entire estate granted. A fortiori, that must be the effect of a grant 
in gênerai terms to locators, their heirs and assigns. 

Section 2322, Rev. St. U. S., does not purport to grant a fee-sim- 
ple estate, nor any title whatever. It relates to the right of posses- 
sion only, and it grants nothing to the heirs except the right to in- 
herit, and they can only inherit the identical interests and rights 
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which shall hâve become vested in the deceased during his lifetime. 
Heirs are not designated as a class entitled to a first exclusive right 
to acquire the title to mining property from the government. Such 
a right would be incompatible with the locator's right of aliénation, 
and incompatible with the rights of the several states to tax mining 
claims within their boundaries, and enforce payment of taxes by sell- 
ing such claims. The sections of the law which provide for the ac- 
quisition of the titles to mining claims by patents contain no provi- 
sions similar to the provisions of other laws giving to widows and 
children of deceased settlers preferred rights to obtain patents. 

It is the opinion of the court that the mining claims in controver- 
sy, and ail the rights with respect thereto granted by section 2322, 
Rev. St. U. S., were fully vested in James O'Connell, and were his 
property during his lifetime, and said claims were a part of the as- 
sets of the estate of James O'Connell, which the administrator of 
said estate could lawfully take into his possession and dispose of in 
the administration of the estate, the same as any other assets, and 
that, as against the purchaser of said claims at a lawful judicial sale 
by the administrator, the plaintifïs hâve no légal or équitable rights. 
They hâve no rights to nor interest in the mining claims as donees 
or grantees of the government of the United States, and therefore 
they cannot maintain this action. 



MALLORY et al. v. MARYLAND GLASS CO. 

(Circuit Court, D. Maryland. July 6, 1904.) 

1. Mortgages— Manufacturing Plants— After-Acquibed Property. 

A mortgage on the plant of a glass factory covered the plant, together 
with ail improvements, extensions, enlargements, and additions construct- 
ed or required by the company, and ail appurtenances, machinery, appli- 
ances, piers, wharves, tanks, pipes, etc., now or hereafter to be erected 
and contructed, "and also ail the property, real, personal, and mixed, 
» * * now owned by [the mortgagor] or hereafter to be acquired by 
lt, together with ail improvements thereon and ail rights and appurte- 
nances appertaining thereto." Held, that the quoted clause should be con- 
strued to refer only to personal property appurtenant to the flxed prop- 
erty of the mortgagor, and did not cover after-acquired merchandise man- 
ufactured by the mortgagor for sale in the ordtnary course of business. 

In Equity. 

Ritchie & Janney, for Bernard N. Baker. 

William Reynolds, Francis K. Carey, Benzinger & Calwell, and Fos- 
ter & Foster, for exceptants. 

MORRIS, District Judge. Ail the exceptions to the master's report 
were disposed of orally at the hearing, except as to the claim urged on 
behalf of Mr. Baker to hâve the fund arising from the sale of the mer- 
chandise which had been produced at the glass factory, and was sold by 
the receiver, awarded to him by reason of his mortgage. 

The défendant corporation was incorporated under the laws of New 
Jersey, and erected a factory near Annapolis, Md., for the purpose of 
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manufacturing glass bottles. On April 25, 1903, the complainants, 
who are creditors of the corporation, filed their bill of complaint in this 
cause, alleging the inability of the company to pay its debts ; that it was 
doing business at a loss, and was threatened with suits ; and that the 
interest of ail its creditors required that receivers should be appointed 
to préserve its property, and realize as much as possible from its assets 
for the benefit of its creditors. The company answered, consenting, 
and receivers were appointed. 

Under orders of court, ail the property has been sold and debts col- 
lected. The real estate and plant was sold subject to mechanic's lien 
claims for considérable amounts, and subject to Mr. Baker's mortgage 
of $50,000, and brought only a nominal sum, as it was not worth the 
incumbrances. From the proceeds of other assets, labor claims amount- 
ing to about $1,900, which by statute hâve priority, hâve been paid; 
and, after deducting expenses, there remains, principally from the sales 
of glass bottles which had been manùfactured by the company, and 
were at the factory when the receivers were appointed, and were sold 
by them, a fund of about $2,000, now to be dealt with. 

The gênerai creditors, some of whose claims are for material sup- 
plied to the factory, out of which the bottles were made, amount to 
about $14,000, and they hâve excepted to the master's report and ac- 
count, which awards the balance of the funds to Mr. Baker on account 
of his mortgage claim. At the receiver's public sale of the real estate 
and plant the property was knocked down to Mr. Baker for $10, sub- 
ject to the liens and subject to his mortgage. It has been shown to 
hâve been worth not over $31,000, so that there is a large deficiency 
due Mr. Baker in respect of his mortgage for $50,000; and I do not 
doubt that, if his mortgage gives him a lien, as against the gênerai cred- 
itors, on the merchandise which produced the fund now in the hands 
of the receivers, he is entitled to hâve the fund awarded to him. The 
merchandise in question was the product of the factory manùfactured 
after the date of Mr. Baker's mortgage, and the question is as to his 
mortgage lien on this after-acquired merchandise. The mortgage was, 
in substance, in the gênerai form, and was not in default in any way 
at the time the bill of complaint was filed. After describing the real 
estate, it contains the following : 

"And ail and singular the plant of the Maryland Glass Company now ereeted 
and located on the lots of ground above mentioned, or either of them, together 
with ail improvements, extensions, enlargements and additions thereto now or 
hereafter to be owned, construeted or acquired by said company, and ail the 
appurtenances, machinery and appliances, piers, wharves, tanks, pipes, boilers. 
sheds, ,boiler houses, and structures of every kind and description now ereeted 
and construeted, or hereafter to be ereeted and construeted on said lots or 
either of them. 

"And also ail the property, real, personal and mixed, of the said Maryland 
Glass Company now owned oy said company, or hereafter to 6e aequired oy it, 
together with ail improvements thereon, and ail rights and appurtenances ap- 
pertaining thereto." 

It is under the clause last above quoted, and which I hâve underlined, 
that it is claimed the mortgagee is entitled to the aforesaid fund. 

Thé First National Bank v. Lindenstruth, 79 Md. 136-140, 28 Atl. 
807, 47 Am. St. Rep. 366, was a case of a mortgage of a stock in trade, 
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in which provision was made that ail stocks of goods replacing any of 
the granted goods should be substituted for those granted, and that the 
debt intended to be secured should be a lien upon ail the goods then 
on hand and on those substituted for them. Speaking of this mort- 
gage as to the after-acquired goods, the Court of Appeals of Maryland 
said: 

"Such a provision, whilst not of itself rendering the mortgage void, as fraud- 
ulent, is at law simply a nullity. It is the settled doctrine of the Maryland 
courts that a provision such as this in an ordinary mortgage créâtes no lien at 
law on after-acquired property. Hamilton v. Rogers, 8 Md. 301 ; Rose & 
Ganss v. Bevan et al., 10 Md. 466 [69 Am. Dec. 170] ; Wilson v. Wilson, 37 Md. 
1 [11 Am. Rep. 518] ; Crocker v. Hopps, 78 Md. 260 [28 Atl. 99]. There are con- 
ditions under which a covenant like this would be held valid in equity, but 
they are not presented hère. Butler v. Rahm, 46 Md. 541." 

The ground upon which a recorded mortgage of after-acquired prop- 
erty is held effective in equity, although a nullity at law, has been stated 
to be: 

"That whenever the parties by their contract intend to create a positive lien 
or charge either upon real or upon personal property, whether then owned by 
the assignor or contractor or not, or, if personal property, whether it is then 
in esse or not, it attaches in equity as a lien or charge upon the particular 
property as soon as the assignor or contractor acquires a title thereto against 
the latter, and against ail persons asserting a claim thereto under him, either 
voluntarily or with notice or in bankruptcy." Mitchell v. Winslow, 2 Story, 
630, 644, Fed. Cas. No. 9,673. 

This doctrine has been applied in numberless cases in equity, but most 
frequently in cases of mortgages to secure bonds issued by railroad and 
canal companies and similar quasi public corporations, where the dis- 
memberment of the enterprise by seizing and separating any part of 
the after-acquired property which has been added to the original equip- 
ment in order to make it more efficient would interfère with the per- 
formance of its quasi public functions. Such added chattels and aug- 
mentation of the plant might almost be presumed to be included in the 
words of a gênerai grant. The présent case is that of a private manu- 
facturing corporation. The glassware manufactured by it must hâve 
been intended to hâve been sold. The object of the company and its 
plant, and the enterprise which the mortgagee assisted by his loan of 
money, was to produce glassware as a commercial article for immédi- 
ate sale in the regular course of business. In considering the language 
of the clause of the mortgage now under considération, so far as the 
after-acquired glassware is concerned, we start with the fact that the 
glassware was intended to be sold as produced, and was not intended to 
be added to the plant, either in augmentation of its efficiency, or in 
substitution of machinery or implements worn out and necessary to be 
kept up, or to in any way increase the permanent value of the plant. 
With this idea in mind as to the supposed subject-matter of this clause 
of the mortgage as indicating the intention of the parties, we are to 
consider whether the language used indicates an intention that the 
glassware was to be subject to the lien of the mortgage. 

It is only because, as between the parties, their clear intention and 
express contract is permitted to govern, notwithstanding its invalidity 
at law, that in equity the lien on after-acquired property is upheld. It 
131 F.— 8 
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is in the nature of compelling a spécifie performance of a contract, and, 
to be entitled to favorable considération, its terms should be free from 
ambiguity. 
The clause is : 

"And also ail the property, real, Personal and mlxed, of the said Maryland 
Glass Company, now owned by sald company, or hereafter acquired by it, to- 
gether with ail lmprovements thereon, and ail rights and appurtenances apper- 
tainlng thereto." 

It seems to me that the fair intention and meaning of that clause, un- 
der the circumstances of the case, may well be taken to mean the Per- 
sonal property in some way appurtenant to the fixed property of the 
company, and not the merchandise made for sale, and being sold day 
by day. In the previous clause, in speaking of the fixed structures, 
such as piers, wharves, tanks, pipes, boilers, etc., which would hardly 
need enumeration in order to pass by the grant of the land and plant, 
they are specified with abundant care ; and it is not overstrained to say 
that any one reading the second clause would properly conclude that, 
if the goods produced by the factory were intended to be covered, they 
would be mentioned. Smith v. McCullough, 104 U. S. 25, 26 L. Ed. 
637. 

It does not seem to me to hâve been the clearly expressed intention 
that the goods manufactured for sale were to be subject to the mort- 
gage. The words "together with ail improvements thereon, and ail 
rights and appurtenances appertaining thereto," do not suggest a grant 
of glassware, but tend to exclude that idea, in a document so carefully 
drawn as this mortgage. It is only équitable that if a mortgage whic 
asserts a right expressly denied at law, and the effect of which, as to the 
goods produced for immédiate sale, would be so contrary to the intend- 
ed and actual dealings under it, and which is so markedly in dérogation 
of the rights of creditors, who give crédit to the factory on the expecta- 
tion of its paying its current bills for supplies out of the unrestricted 
current sales of its product, is to be upheld in equity because of the in- 
tention of the parties to the mortgage, the language in which the mort- 
gage lien on such goods is attempted to be given should be unmistaka- 
ble % 

The question is not without difficulty. It has been most ably pre- 
sented by counsel for the mortgagee, and very carefully considered by 
the spécial master in his excellent report ; but, upon the best considéra- 
tion I can give it, I think the exception should be sustained, so far as 
the fund has resulted from the sale of merchandise intended for sale, 
and not from articles in some sensé aoourtenant to the plant. 
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COSTER et al. v. PARKERSBURG BRANCH R. CO. et aL 

(Circuit Court, N. D. West Virginia. April 1, 1904.) 

1. FEDERAL COURTS— RaILBOADS— RECEIVEKS— JURISDICTION— EMISENT DOMAIH 

—Actions. 

Where a fédéral court bas appointée a receiver of a railroad coinpany 
in proceedings to foreclose an underlying mortgage, a proceeding against 
such receiver by another railroad to condemn a grade crossing could only 
be permitted in the court where such receivership was pending, notwith- 
standing the act of Congress permitting such receivers to be sued without 
leave of court first obtained, since such act relates only to suits arising out 
of acts of the receiver in the discharge of his duties in transactions con- 
nected with the property in his hands. 

In Equity. 

Reese Blizzard and W. S. Meredith, for petitioner. 
J. W. Davis and John Bassel, for receiver. 

GOFF, Circuit Judge. The bill of Coster et al., trustées, was filed 
March 13, 1899, its purpose being the foreclosure of the underlying 
mortgage of the Parkersburg B ranch Railroad Company, dated July 
1, 1879. In accordance with the prayer of said bill John W. Davis 
was appointed receiver of ail the property of said railroad company, 
and he duly qualified as such officer. Pending the proceedings in that 
case the Buckhannon & Northern Railroad Company, on the 27th day 
of October, 1903, filed its pétition therein, asking permission to insti- 
tute and prosecute in the circuit court of Taylor county, W. Va., cer- 
tain condemnation proceedings against the said receiver, the object of 
which was to secure a crossing for the Buckhannon & Northern Rail- 
road Company over the railroad and right of way of the Parkersburg 
Branch Railroad Company at a point within the corporate limits of the 
city of Grafton, in Taylor county, W. Va. It was set out in the péti- 
tion that the Buckhannon & Northern Railroad Company is a corpora- 
tion organized under the laws of the state of West Virginia for the 
purpose of constructing and operating a railroad for public use from 
the town of Buckhannon, in Upshur county, to Fairmont, in Marion 
county, W. Va., and thence on to the boundary line between the states 
of West Virginia and Pennsylvania ; and that in constructing its rail- 
road it is necessary for the petitioner to cross at grade the right of way 
and roadbed of the Parkersburg Branch Railroad at the point desired 
to be condemned for that purpose, and that such crossing was neces- 
sary in connection with the construction of petitioner's railroad ; that 
said petitioner and the Parkersburg Branch Railroad Company could 
not agrée upon the amount of compensation to be paid for such cross- 
ing, nor upon the point at which it was to be made, nor the manner 
of making the same. This court, on considération of such application, 
granted permission to the Buckhannon & Northern Railroad Company 
to institute and maintain a suit against John W. Davis, receiver of the 
Parkersburg Branch Railroad Company, relative to such crossing; the 

1 1. Suits by and against receivers of fédéral courts, see note to J. I. Case 
Plow Works v. Finks, 26 C. C. A. 49. 
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order then entered containing thèse words : "The court at thîs time not 
passing upon the forum in which said suit or proceeding is to be insti- 
tuted." On the 4th day of November, 1903, the receiver moved the 
court to strike from the record of this cause the order entered therein 
on the 27th day of October, 1903, givîng such permission to institute 
proceedings to condemn, and the court, on considering such motion, set 
the hearing of the same for November 17, 1903. Notice of the fact 
that this court had so set the hearing of such motion was served on the 
Euckhannon & Northern Railroad Companv on the 6th day of Novem- 
ber, 1903. On November 9, 1903, the Buckhannon & Northern Rail- 
road Company served notice on the receiver that it would, on Novem- 
ber 19, 1903, make application by pétition to the circuit court of Taylor 
count}', W. Va., to appoint commissioners to ascertain a just compensa- 
tion to the owners, and to secure such orders as might be necessary to 
condemn the right of way before mentioned. This notice was served 
without any application having been made to this court to dispose of 
the question of the forum, reserved when leave to sue was granted. 
The receiver, on November 17, 1903, filed a report of his proceedings 
as such officer, and, the cause cotning on to be then further heard, it 
was ordered that the hearing on the motion to set aside the order giv- 
ing permission to sue be had on December 2, 1903, and that in the 
meantime the Buckhannon & Northern Railroad Company be restrain- 
ed from prosecuting its said action in the circuit court of Taylor coun- 
ty, W. Va., until the further order of this court. Counsel hâve been 
fully heard on the questions raised by said motion, and the court has 
cârefully considered the briefs filed and the anthorities cited. 

This court, by its order appointing John W. Davis receiver, assumed 
the administration of the assets of the Parkersburg Branch Railroad 
Company; ail of which the court took into its possession for the bene- 
fit of those it might thereafter find entitled to the same. It is the duty 
of this court to see that the receiver not only properly and faithfully 
perforais his duties, but also that every reasonable facility is afforded 
him to do so, and that the property with which he is intrusted, and for 
which he is responsible, is duly protected by its orders and its officers. 
Would it be fair to the receiver and to those he represents for this court 
to transfer to another jurisdiction the control of any portion of the 
property for which such officer is responsible? If the court submitted 
to such other jurisdiction the questions relating to the condemnation of 
the property, would the receiver's liabilitv therefor cease, and, if so, 
would he be accountable for the same? Would it be just to those en- 
titled to the property, or to the f unds arising from its sale — parties 
who, under the law, hâve the privilège of entering this jurisdiction, and 
who having entered it insist on their right to remain therein — for this 
court to require them to litigate in another tribunal matters which, as 
stàted by the party presenting them, will necessarily hâve a direct and 
important bearing on the property and the f unds involved in this suit ? 
I am not favorably impressed with the contention of counsel for the 
petitioner that the Buckhannon & Northern Railroad Company could 
hâve maintained its suit against this receiver in the circuit court of Tay- 
lor county, W. Va., without first having obtained the permission of this 
court so to sue him. The act of Congress relating to such suits au- 
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thorizes them to be brought without leave of the court only where the 
suit so instituted is because of some act or transaction of the receiver in 
carrying on the business connectée! with the property in his possession. 
If a receiver appointée! by this court has negligently discharged his du- 
ties, and thereby has caused an injury to another, he can be sued there- 
for in any court of compétent jurisdiction ; and if he has made a con- 
tract as such officiai, and thereafter refused or neglected to observe the 
terms of the same, he may be sued concerning it within another juris- 
diction, without the permission of this court, for in such instances the 
suits would be in respect to his act in carrying on the business connect- 
ed with the property in his custody. In this case the object of the bill 
is'to foreclose the underlying mortgage of the Parkersburg Branch 
Railroad Company, dated July 1, 1879. If counsel are right in their 
contention that in ail cases permission to sue the receiver is unneces- 
sary, then the validity of that mortgage, or the claim that it has been 
satisfied, could be litigated in a suit filed in another court against said 
receiver, thereby at least greatly embarrassing the complainants in this 
suit, as also this, the court of original jurisdiction. That would be a 
most anomalous situation, one not calculated to promote the due and 
orderly administration of justice, and, in my judgment, one not con- 
templated by the Congress when it enacted the législation referred to. 
When this court passed the order authorizing its receiver to be sued— 
the order it is now asked to set aside — it especially reserved ail ques- 
tions relating to the court in which the suit shou'ld be filed. It was 
asked to designate the circuit court of Taylor county, W. Va., and it 
did not do so, but held that matter open for further considération. 
With the assistance of counsel, the court has given the matter the care- 
ful attention its importance demands, and has reached the conclusion 
that under the circumstaftees of this case it would not be proper to ei- 
ther authorize or permit its receiver to be sued in any other jurisdiction 
for the purpose set out in the pétition of the Buckhannon & Northern 
Railroad Company, filed herein. The practice found by long expéri- 
ence to be productive of the best results to ail concerned is to hear and 
détermine ail matters and claims relating to the property in the hands 
of a receiver by pétitions filed in the cause in which he was appointed. 
This rule has been modified by statute, so far as the courts of the Unit- 
ed States are concerned, by permitting a receiver appointed by those 
courts to be sued in another jurisdiction in cases where his act is drawn 
in question in transactions connected with the property in his hands, aris- 
ing during the discharge of his duties as such officiai. In reaching the 
conclusion I do I hâve not overlooked the opinion of the Suprême Court 
of the United States in the case of Gableman v. Peoria, D. & Evansville 
Railroad Company, 179 U. S. 335, 21 Sup. Ct. 171, 45 L. Ed. 220. The 
opinion and judgment in that case had référence to the spécial facts 
then presented to the court, from which it clearly appeared that the re- 
ceiver had been sued in a court other than the one by which he was 
appointed for alleged négligence in the opération of a railway train, 
and for carelessness in the use of gâtes at a railway crossing. The Su- 
prême Court held that under such circumstances the receiver could be 
sued in another jurisdiction without the leave of the court appointing 
him. I cannot reach the conclusion that the Suprême Court, by its 
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judgment in that case, intended to hold that a receiver appointed by a 
fédéral court could be sued in a state court without the permission of 
the court appointing him, the object of such suit being to condemn and 
remove from its jurisdiction a portion of the very property that the 
court appointing such officer had taken under its control. 

I do not think it would be just to the interests involved in this suit 
for this court at this time, under the pleadings as they now exist. to 
pass upon the questions argued by counsel relating to the method of 
proceeding to condemn the crossing described in the pétition of the 
Buckhannon & Northern Railroad Company, nor would it, in my judg- 
ment, be proper for the court to now construe the sections of the Code 
of West Virginia under which it is claimed that such proceedings mày 
be prosecuted. The order heretofore entered, granting permission to 
sue, will be so enlarged as to permit the petitioner to institute in this 
court and in this cause such proceedings as it may deem proper, having 
for their dbject the securing of the crossing referred to in the pétition 
mentioned. To such proceedings the receiver can set up by plea, an- 
swer, or demurrer such défense as he may conclude to be proper, and 
the niatter can then corne on for hearing and disposition in the regular 
manner. 

The injunction heretofore granted, restraining the Buckhannon & 
Northern Railroad Company from prosecuting its proceedings for cor 
demnation in the circuit court of Taylor county, will be continued in 
force. 



CHEATHAM et al. v. EDGEFIELD MFG. CO. 
(Circuit Court, D. South Carolina. July 14, 1904.) 

1. Pixading— Ibbelevant Matteb— Demubbeb— Motion to Strike. 

Where, in éjectaient, certain paragraphe of the answer objected to al- 
leged facts constituting a légal défense as mère inducement to other facts 
pleaded as an équitable estoppel, the entire paragraph might be attacked 
by demurrer, instead of by motion to strike the facts pleaded as such es- 
toppel. 

2. Fedebai. Courts— Ejectment— Equitable Défenses— Estoppel. 

Facts constituting an équitable estoppel may be pleaded as a défense to 
an action of ejectment in the fédéral courts. 

J. P. K. Bryan, for plaintiffs. 
H. A. M. Smith, for défendants. 

BRAWLEY, District Judge. Motion is made to strike out certain 
portions of the answer as irrelevant to the issues in this action. The 
action is for ejectment and to recover possession of a certain tract of 
land in Edgefield county, which plaintiffs claim under the will of their 
father, Charles A. Cheatham. Numerous défenses are pleaded, which, 
under the practice, is permissible. Among others, the fifth défense 
allèges that thé tract of land was sold under and by virtue of a judg- 
ment duly entered in certain proceedings, to which plaintiffs were par- 
ties, in thé court of common pleas for Edgefield county, and conveyed 
to the grantor of the défendant company on January 25, 1876. 
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The sixth défense is a répétition of the fifth in part, and to it is added 
the following: 

"That the said judicial proeeedings in which said premises were sold as 
aforesaid were proeeedings instituted in the court of common pleas for Edge- 
fleld county for the purpose of subjecting the estate of the late Charles A. 
Cheatham to the payment of his debts, and under the said proeeedings a cer- 
tain portion of the proceeds of sale of the real estate (ineluding the land and 
premises mentioned and described in the said third article of the complaint 
herein) of the said Charles A. Cheatham was set aside and applied to the 
purchase of a homestead for the benefit of the widow and ehildren (to wit, 
the two plaintiffs herein) of the said Charles A. Cheatham. That the said 
plaintiffs hâve enjoyed the benefit of the said homestead so purchased with 
the said proceeds of sale, and hâve lately sold the said homestead so pur- 
chased, or a portion thereof, and used and applied to their own benefit the 
proceeds of sale thereof, and hâve thereby, as this défendant allèges, ratified, 
approved, and confirmed in ail respects the action of the court in making 
said sale, and the said sale made thereunder, to the grantor of this défendant, 
of the lands and premises described in the said third article of said complaint, 
and are now estopped to deny the title of this défendant thereto." 

The seventh défense likewise allèges the judicial sale, and adds: 

"And that the plaintiffs, and both of them, well knew that this défendant 
and their grantors claimed and were in possession of the said lands and 
premises under a sale made in an equity suit to which they, the said plaintiffs, 
were originally parties ; that they hâve for years remained silent while the 
défendant has been in possession of the said premises, and while said défend- 
ant and its grantors hâve expended large sums in the improvement of said 
premises, during ajl of which period, and while this défendant and its grantors 
were in possession and expending large sums in the improving of said prem- 
ises, plaintiffs, and each of them, hâve forborne to raise any question what- 
ever as to the validity of the title of this défendant, and by their conduct, 
and the conduct of each of them, they hâve indicated their purpose not to 
niake any issue in référence thereto, and upon the faith of which conduct on 
the part of the plaintiffs this défendant and their grantors hâve acted. Where- 
by said plaintiffs, and each of them, are now estopped to dispute or deny the 
title of this défendant to the said land and premises." 

The eighth défense, after stating the judicial sale, says: 

"And that the proceeds of said sale were applied to the payment of the debts 
and liabilities of Charles A. Cheatham, the father and devisor of the plaintiffs, 
aud in especial to the payment of a mortgage for the purchase money made 
upon the said premises by the said Charles A. Cheatham in his lifetime ; and 
that the benefits of such payments so made and inuring to the plaintiffs hâve 
been accepted and acquiesced in by the plaintiffs, who are thereby now es- 
topped to deny the title of this défendant to such premises and tract of land." 

Under the Code of South Carolina irrelevant or redundant matter 
in a pleading may be stricken out on motion, and an allégation is ir- 
relevant when the issue formed by its déniai can hâve no connection 
with or effect upon the cause of action. The first case relied upon by 
counsel for plaintiffs is Buist v. Salvo, 44 S. C. 143, 21 S. E. 615, which 
held that a demurrer cannot be sustained which is good only as to some 
of the paragraphs of the complaint ; and as it is claimed that the first 
paragraph in each of thèse separate answers states a légal défense the 
motion iâ to strike out those paragraphs which are in the nature of 
équitable estoppels. The next case cited is Harman v. Harman, 54 
S. C. 100, 31 S. E. 881, which does not seem to hâve any spécial bear- 
ing; and Lawson v. Gee, 57 S. C. 502, 35 S. E. 759, which indicates that, 
where parts of a défense are irrelevant, the proper practice is a motion 
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to strike oùtj a demurrer is not the proper practice when it is only as ta 
certain paragraphs of the défense. Allan v. Cooley, 60 S. C. 370, 38 
S. E. 622, and Ragsdale v. Southern Railway, 60 S. C. 381, 38 S. E. 
609, and Marion v. City Council (S. C.) 47 S. E. 140, ail go to sustain 
the contention that the proper practice in cases of this nature is that 
pursued by plaintiffs. This view is undoubtedly correct if the first 
paragraph in the sixth, seventh, and eighth défenses is to be taken as 
setting up a purely légal défense, for the allégations of équitable estop- 
pel set up in the paragraphs sought to be stricken out are not necessary 
to support the légal défense, and should not be blended with it; but 
the référence to the légal proceedings as stated in each of thèse separate 
défenses is not to be so interpreted. That légal défense is stated sepa- 
rately in the fifth défense, and, of course, if sustained, will be a bar to 
this action. The référence to thèse proceedings in the sixth, seventh, 
and eighth défenses is by way of inducement merely. They refer to 
the légal proceedings with a view of bringing home to the défendant 
certain knowledge, and then allège certain facts which constitute an 
estoppel en pais, upon which the défendant would rely as a défense even 
if the judicial proceedings were a nullity. If this view of thèse sepa- 
rate défenses is correct, it would seem that a demurrer would lie to the 
whole, but it is of little conséquence in this case whether the motion 
should be considered as one to strike out certain allégations or as a de- 
murrer to the whole separate défense. In neither view can it be sus- 
tained. The motion rests upon the ground that in actions of ejectment 
in the courts of the United States the strict légal title must prevail, and 
that any equities should be : considered only on the equity side of the 
court. Undoubtedly that is the gênerai rule, and it is so held in Foster 
v. Mora, 98 U. S. 428, 25 L. Ed. 191, and in other cases relied upon by 
the learned counsel.for plaintiffs; but to this rule there are well-de- 
fined exceptions, and the allégations of équitable estoppel sought to 
be stricken out fall within thèse exceptions. In Dickerson v. Colgrove, 
100 U. S. 578, 25 L. Ed. 618, where the purchaser of land in Michigan, 
which had descended to a sister living in that state and a brother who 
was résident of California, and who had bought from the sister and her 
husband with covenants of gênerai warranty, after learning of the 
brother's interest, wrote to him concerning it. The brother wrote to the 
sister, saying: 

"You ean tell D. for me he need not fear anything from me ; you can claim 
ail there ; this letter will be enough for him. I intend to give you and yours 
ail my property there and more if you needed it." 

Upon the contents of this letter becoming known to D., he conveyed 
tHe lands, for a valuable considération, to others, who had occupied 
and improved them. The brother subsequently sued in ejectment, and 
the court held that the letter above referred to was an estoppel en pais, 
which precluded him from setting up a claim to the land, and was an 
available défense to the action. It says : 

"The vital principle is that he who, by his language or conduct, leads an- 
other to do what he would not otherwise bave done, shall not subject sueb 
person to loss or in jury by disappointing the expectations upon whieh he 
acted." 
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It discusses the question at some length, and directly décides that in 
a case like that the défense may be made at law. In Kirk v. Hamilton, 
102 U. S. 68, 26 L. Ed. 79, where the plaintiff, having knowledge 
that défendant, who claimed under a judieial sale, was expendlng money 
and making improvements on the premises, and had asserted no title 
thereto while that was going on, was held to be estopped from main- 
taining his action; and this independently of the question whether a 
sale by the trustée and its confirmation by the court was itself a valid, 
binding transfer of the title to the purchasers ; the court saying : 

"He was silent when good faith required him to put the purchasers on 
guard. He should not now be heard to say that that is not true which his con- 
duct unmistakably declared was true, and upon the faith of which others 
acted." 

Thèse cases, decided since Foster v. Mora, are directly to the point 
that an équitable estoppel may be set up as a défense in cases of éject- 
aient in courts of law of the United States, and are conclusive of the 
question. They hâve been repeatedly followed. Berry v. Seawall, 
65 Fed. 753, 13 C. C. A. 101 ; City of Cleveland v. Cleveland, etc., 
Railway Company (C. C.) 93 Fed. 123 ; National Nickel Company v. 
Nevada Nickel Syndicate, 112 Fed. 46, 50 C. C. A. 113. 

Motion to strike out is therefore denied, with costs. 



In re SCHERBER. 

tLtlstrict Court, D. Massachusetts. July 22, 1904.) 

No. 8,102. 

1. BANKRUPTCY — REFERENCE — ReCOVERY— StlMMABY PROCEEDINGS— JUBISDIC- 

TION. 

Where, in the pétition of a trustée in bankruptcy to recover an alleged 
préférence by summary proceedings, there was no allégation that re- 
spondent's claim was colorable only, and respondent promptly objected 
to the form of the proceeding, the court of bankruptcy had no jurisdic- 
tion to détermine the matter except by plenary suit. 

In Bankruptcy. 

Arthur E. Burr, pro se. 

Brandeis, Dunbar & Nutter, for creditor. 

LOWELL, District Judge. On January 6, 1904, the trustée in bank- 
ruptcy filed with the référée the following pétition : 

"In the Matter of John F. Scherber, Bankrupt. In Bankruptcy. (No. 8,102.) 

"Pétition to Recover a Préférence from Charles P. Holden, of Boston, in 
Said District of Massachusetts. 

"Respectfully represents your petitioner, Arthur E. Burr, duly appointed 
trustée of the estate of the aforesaid bankrupt, that said Charles P. Holden is a 
creditor of the aforesaid bankrupt; that, within four months before the flling 
of the pétition by the aforesaid bankrupt, said bankrupt made a transfer of 
certain of his property, to the amount of three hundred forty and 28 /ioo (340.- 
26) dollars, to said Charles P. Holden ; that the effect of the enforcement of 
said transfer will be to enable Charles P. Holden to obtain a greater percen- 
tage of his debt than any other creditor of the saine class ; that the said trans- 
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fer constltuted a préférence; that said Charles P. Holden had reasonable 
cause to believe that it was Intended by said transfer and préférence to give 
a préférence. Wherefore your petitioner prays that ne may recover said prop- 
erty, or its value, from said Charles P. Holden, and that this court may make 
suitable orders and decrees whereby your petitioner may be enabled to recover 
said property." 

The référée thereupon issued the following order of notice : 

"To Charles P. Holden, of Boston, in Said District of Massachusetts : Tou 
are hereby notifled to appear before this court, at 704 Tremont building, in 
said Boston, on the 20th day of January, A. D. 1904, at 10 a. m., to show cause, 
if any you hâve, why you should not be ordered to pay over to Arthur E. Burr, 
trustée of the aforesaid estate in bankruptcy, the sum of three hundred forty 
and 28/100 (340.26) dollars, according to the prayer of the pétition of said trus- 
tée, flled in this court on the 6th day of Jauuary, 1904, in which pétition it is 
alleged that you hâve received said amount as a préférence from the afore- 
said bankrupt ' Emery B. Gibbs, Référée." 

Service was accepted by Holden as follows : 

"Due and sufflcient service of the within order of notice is hereby accepted 
on behalf of Charles P. Holden, within named. 

"Brandeis, Dunbar & Nutter." 

Thereafter Holden appeared specially and filed. the following motion : 
"Motion of Charles P. Holden to Dismiss Trustee's Pétition. 

"Now cornes Charles P. Holden, summoned as respondent in the above mat- 
ter, appearing specially for this purpose only, and moves that the trustee's 
pétition be dismissed upon the ground that it appears by the face of said péti- 
tion that the trustée seeks therein to set aside an alleged préférence to this 
respondent by summary proceeding before the référée in bankruptcy, and that 
by the bankrupt act the référée has no power or jurisdiction to entertain such 
pétition. 

"By his Attorneys, Brandeis, Dunbar & Nutter." 

No évidence being presented, the référée overruled the motion. Hol- 
den thereupon filed the following pétition : 

"Pétition for Review. 

"Now cornes Charles P. Holden, summoned as respondent In the matter of 
the pétition by the trustée for the purpose of setting aside certain payments 
alleged to hâve been made by the bankrupt to said respondent as a préférence, 
and says that, in the proceedings before the référée upon said pétition, an 
error has happened, in that said référée has overruled the motion of said 
respondent that said trustee's pétition be dismissed upon the ground that it 
appeared by the face of said pétition that the trustée sought therein to set 
aside an alleged préférence to this respondent by summary proceedings before 
the référée in bankruptcy, and that by the bankrupt act the référée had no 
power or jurisdiction to entertain such pétition. Wherefore this respondent 
requests that the référée forthwith certify to the District Judge the question 
presented, a statement of the trustee's pétition, and the motion of this respond- 
ent, and the flndings and order of the référée thereon. 

"By his Attorneys, Brandeis, Dunbar & Nutter." 

The case présents two questions : (1) May the proceedings in a court 
of bankruptcy to recover a préférence be by summary pétition, notwith- 
standing the respondent's seasonable objection to this form of proceed- 
ing, or must they be by plenary suit? (2) Has a référée jurisdiction of 
proceedings to recover a préférence, however f ramed, if the respondent 
objects to his exercise of jurisdiction? The case has been ably argued, 
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and the court has been helped by the acute discussion of counsel on both 
sides. 

1. In re Steuer (D. C.) 104 Fed. 976, this court decided that, in pro- 
ceedings to recover a préférence, where the jurisdiction of the référée 
was not objected to, and where the summary pétition contained ail the 
substantial allégations of a bill in equity, the judge, on appeal from the 
référée, had jurisdiction to decree the return of the préférence, whether 
the référée originally had jurisdiction of the proceedings or not. See 
Bryan v. Bernheimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814, 
where it is implied, if not expressly decided, that consent will give ju- 
risdiction to the référée over a summary pétition against an adverse 
claimant, although, without consent, the court of bankruptcy would be 
altogether? without jurisdiction. See, also, In re Thompson (C. C. A.) 
128 Fed. 575. Later décisions binding upon this court contain nothing 
contrary to In re Steuer. But in the case at bar due objection to the 
jurisdiction was taken. Louisville Trust Co. v. Comingor, 184 U. S. 
18, 22 Sup. Ct. 293, 46 L- Ed. 413. In White v. Schloerb, 178 U. S. 
542, 20 Sup. Ct. 1007, 44 L. Ed. 1183, the Suprême Court held 
that property taken from the custody of a trustée in bankruptcy may 
be recovered bv him summarily, and without a plenary suit. In re 
Redburn, Ex parte Rochford, 124 Fed. 182, 59 C. C. A. 388; In re 
Kellogg, 121 Fed. 333, 57 C. C. A. 547; In re Reynolds (D. C.) 127 
Fed. 760. If there be anything to the contrary in In re Russell, 101 
Fed. 248, 41 C. C. A. 323, it must be taken as overruled. The ulti- 
mate disposition of property which has thus come into the possession 
of the court of bankruptcy may, it seems, be determined by summary 
proceedings before the référée. See Ex parte Rochford, 124 Fed. 182, 
59 C. C. A. 388 ; In re Kellogg, 121 Fed. 333, 57 C. C. A. 547 ; Hutch- 
inson v. Le Roy, 113 Fed. 202, 51 C. C. A. 159. But in the case at 
bar the property was never in the possession of the trustée. In Mueller 
v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405, the Suprême 
Court decided that where the respondent's claim to hold property al- 
leged to belong to the bankrupt estate was merely colorable, and not 
really adverse, the trustée might recover the property by summary 
proceedings instituted before the référée, without resorting to a plen- 
ary suit. Therefore Mueller v. Nugent decided that in summary pro- 
ceedings the référée may inquire if the daim is really adverse; declin- 
ing jurisdiction if this is made to appear, taking jurisdiction if the 
adverse claim is merely colorable. See In re Durham (D. C.) 114 Fed. 
750; In re Tune (D. C.) 115 Fed. 906; In re Waukesha Water Co. 
(D. C.) 116 Fed. 1009; In re Davis (D. C.) 119 Fed. 950; In re Bres- 
lauer (D. C.) 121 Fed. 910; In re Knight (D. C.) 125 Fed. 35; In re 
Weinger (D. C.) 126 Fed. 875 ; In re Teschmacher (D. C.) 127 Fed. 
728. Thèse cases hâve not drawn definitely the Une between claims 
only colorably adverse and those which are really so. See In re Krinsky 
(D. C.) 112 Fed. 972. But the respondent's claim in the case at bar is 
not alleged in the pétition to be merely colorable, and must be taken to 
be really adverse. Where this is true, and where due objection to the 
form of proceeding is made, the décisions and language of the Suprême 
Court imply that a plenary suit must be resorted to. See Louisville 
Trust Co. v. Comingor, 184 U. S. 18, 22 Sup. Ct. 293, 46 L. Ed. 413 
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As the Suprême Court has said, this means "risk of the accompaniments 
of delay, complication, and expense." Mueller v. Nugent, 184 U. S. 
14, 22 Sup. Ct. 275, 46 L. Ed. 405. But such is the law. The tend- 
ency to relax the requirement of a plenary suit, and to permit proceed- 
ings by way of summary pétition containing the substantial allégations 
of a bill in equity, which tendency was rhanifested in Stickney v. Wilt, 
23 Wall. 150, 23 L. Ed. 50, Milner v. Meek, 95 U. S. 252, 24 L. Ed. 
444, and White v. Ewing, 159 U. S. 36, 15 Sup. Ct. 1018, 40 L. Ed. 
67, has been corrected by the décisions in Bardes v. Hawarden Bank, 
175 U. S. 526, 20 Sup. Ct. 196, 44 L. Ed. 262, and Louisville Trust Co. 
v. Comingor. To permit summary proceedings in the case at bar would 
permit them in practically every case. It is true that, in cases where the 
nature of the proceedings was not particularly considered, the dicta and 
even the décisions are in some degree conflicting. In In re Whitener, 
105 Fed. 180, 44 C. C. A. 434, it was held that the judgment of the 
District Court, rendered in a controversy between the trustée and a 
transférée of the bankrupt concerning property in the trustee's posses- 
sion, was rendered in the exercise of the court's jurisdiction in bank- 
ruptcy, and not in the exercise of its gênerai jurisdiction to détermine 
controversies between adverse parties. The judgment was therefore 
held to be final and subject to no appeal. See Hutchinson v. Le Roy, 
113 Fed. 202, 51 C. C. A. 159, to the opposite effect. In Hutch- 
inson v. Otis, 123 Fed. 14, 59 C. C. A. 94, it is implied that "con- 
troversies," as distinguished from "proceedings in bankruptcy," may 
be determined upon summary pétition as well as upon plenary suit. 
The nature of the controversy does not always détermine the form of 
proceeding. See, further, Burleigh v. Foreman, 125 Fed. 217, 60 C. 
C. A. 109; In re Groetzinger (C. C. A.) 127 Fed. 124. The Ray bill, 
so called, has not affected the question hère before the court. It has 
given jurisdiction to the District Court over this controversy, but has 
done nothing to provide that the jurisdiction shall be exercised by sum- 
mary proceedings on a pétition. 

2. If the District Court is altogether without jurisdiction to proceed 
in this case except by plenary suit, it becomes unnecessary hère to dé- 
termine if the référée has original jurisdiction to hear and décide thèse 
issues if presented in a plenary suit. 

Judgment of the référée reversed. Trustee's pétition dismissed. 



VAN TINE v. HILANDS. 

(Circuit Court, S. D. New Torfe. July 26, 1904.) 

Joint Adventtjbe — Partnership — Evidence. 

In a suit for an accounting of the profits of a joint adventure, évidence 
rpriewed, and held to justify a flnding that the parties had agreed to pros- 
ecute the same in partnership, and share equally the profits and losses. 

Samb— Accounting— Défenses— Fbaud. 

Where plaintiff and défendant entered into a partnership to share the 
profits and losses in the purchase and sale of certain stock, it was no dé- 
fense to defendant's liability to account for ail of the profits received that 
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certain of them had been illegally reeeived by aceeptlng commissions from 
both the purchaser and the seller of the stock, in which iœproper conduct 
plaîntiff did not partlcipate. 

In Equity for Partnership Accounting. 

Abram I. Elkus, for complainant. 
Gilbert E. Roe, for défendant. 

COXE, Circuit Judge. This is an equity action for an accounting. 
The bill allèges that, in February, 1901, the parties entered into an 
agreement by which they were to procure options on large blocks of 
stock of the Carnegie Company, held by parties residing at Pittsburg, 
Pa., and sell the same, dividing the profits and losses equally between 
them. Pursuant to such agreement the complainant was to contribute 
his services in securing the stock and the défendant was to procure pur- 
chasers therefor. Between February 12 and March 1, 1901, the com- 
plainant procured 4,475 shares of said stock, which was sold by the 
défendant, who reeeived for his services from the vendors and vendees 
the sum of $460,189 and other large sums to the complainant un- 
known. That the défendant has paid the complainant the sum of 
$2,600, but with this exception he retains the profits reeeived by him 
and refuses to account for the same. The judgment demanded is that 
an accounting be had and the défendant decreed to pay over to the com- 
plainant his share of the partnership profits. 

The answer is a déniai of the principal allégations of the bill, the de- 
fendant alleging that there was never a partnership agreement between 
the parties as stated in the bill, and that the co-operation of the com- 
plainant in the sale of said stock was confined to one small transaction 
which was expressed in writing, pursuant to the terms of which the 
complainant was paid in full settlement of his claims the sum of $1,600. 

The main issue between the parties is one of fact, namely, was there 
a partnership agreement between them to share the profits jointly on the 
sale of stock of the Carnegie Company ? This question is pre-eminently 
one for a jury and at the argument it was suggested that issues be 
framed and sent to a jury for answer, but neither counsel was ready to 
assent to the proposition. There is, therefore, no alternative but to 
dispose of the controversy upon the présent record. The court, how- 
ever, feels constrained to say that the impropriety of requiring such a 
question, which dépends so largely upon the appearance and conduct of 
the witnesses, to be determined without the advantage of seeing and 
hearing them must be apparent to ail. There is an irreconcilable contra- 
diction between the parties and yet the court is compelled to décide the 
controversy without the aid of many of the almost infallible guides 
which make it well-nigh impossible to obscure the pathway of truth. 

It is wise to start the inquiry with a considération of conceded facts 
and those regarding which there is no serious dispute. The circumstan- 
ces out of which the controversy arose took place in the winter of 1901 
when the United States Steel Corporation was being formed, when 
transactions of great magnitude were being negotiated and fortunes 
were made daily by those who possessed the ability or audacity to seize 
the opportunity of the hour. The défendant was in New York for the 
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purpose of pûrchasing Carnegie stock of parties residing at Pittsburg. 
By the aid of the complainant he succeeded in securing at least 1,543 
shares of this stock, making a profit thereon of not less than $175,000. 
Both parties knew that it was a time of almost unprecedented spéculative 
activity, when immense sums were being paid, out of ail proportion, 
apparently, to the services rendered, and when millions were made by 
men who were not conspicuous for either industry or ability. It is not 
probable that at such a time any one with the slightest business sagacity 
was giving away opportunities of unquestioned value. The complain- 
ant controlled an opportunity which the défendant wanted. Both knew 
this. The delay of a week might be fatal to both. Sortie one else 
might get the Moreland stock or the demand for it might no longer be 
urgent. Whoever succeeded in disposing of this stock would probably 
secure other stock held in Pittsburg. That the complainant rendered 
valuable services is not denied; that the défendant felt himself under 
obligation to remunerate the complainant in sortie form is admitted. 
In such circumstances it seems probable that the parties would enter 
into an agreement of some kind and the most natural agreement to make 
would be to divide the profits. If the complainant were uncorroborat- 
ed it would be an exceedingly difficult task to détermine where the 
truth lies. Six witnesses hâve testified to the bad character of the 
complainant and two to the bad character of the défendant. True, 
sustaining witnesses hâve also been çalled, but the fact remains that, 
even when one citizen of good repute is compelled to say of his neigh- 
bor that his oath is valueless, it- is safe to assume that there is some- 
thing in the latter's career to justify the opinion. Men of high honor 
are never subjected to such attacks. Suffice it to say that the narrative 
of neither party, standing alone, commends itself to the court ; the con- 
viction is forced on the mind that both are disingenuous and are seeking 
to withhold important facts ; neither is telling the exact truth. 

But the complainant is corroborated first by the testimony of More- 
land and Walker, witnesses whose word there is no just reason to doubt ; 
second, by the documentary évidence; and, third, by the probabilities. 
Mr. Moreland testifies that both Hilands and Van Tine told him, when 
ail three were together, that they were going into partnership to handle 
the Carnegie stock and that the profits were to be divided equally be- 
tween them. This is precisely complainant's version of the transaction. 
Indeed, it is unnecessary to discuss this branch of the subject at length, 
for the reason that the defendant's brief admits, what is unquestionably 
the fact, that "the complainant is corroborated in his testimony by his 
witness, Andrew M. Moreland." Mr. Walker's testimony is to the 
same effect. The defendant's brief contains this statement: 

"There is nowhere, in ail Mr. Walker's testimony a suggestion that it was 
dver stated to him by either complainant or défendant that profits were to be 
divided equally between them." 

It is thought that counsel has inadvertently overlooked that portion 
of Mr. Walker's testimony where he says (page 218) : 

"Mr. Hilands sent for pen, paper and ink and wrote out what I would call 
a provisional bill of sale of the stock. He stated * * * that he would 
sell it for the best he could get, but ail that would be in it to him was the one 
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per cent, named In the bill of sale, and that I knew was to be dlvlded between 
him and Mr. Van Tlne, as they were working as partners In the transaction." 

And, again (page 227): 

"I knew that Mr. Van Tine had told me that he and Hilands were partners ; 
and Mr. Hilands confirmed that in my room in the Manhattan Hôtel, that they 
were partners working this thing together." 

Pursuant to the agreement with the défendant the complainant went 
to Pittsburg to secure other stock and while there several telegrams and 
letters passed between them confirmatory of complainant's version of the 
transaction. The defendant's attempts to deny the responsibility for 
the letter sent by him and the telegrams and letter received from the 
complainant do crédit neither to his intelligence nor his veracity. 
On February 25th, there having been dispute as to the expenses to be 
deducted prior to the division of profits, the complainant wrote out a 
paper which the défendant signed as follows: 

"New Tork, Feb. 25, 1901. 
"It is agreed that W. H. Van Tine is to share equally with me in commis- 
sions 'on the sale of Curry estate Carnegie stock (represented by Thomas D. 
Chantier). 

"W. J. Hilands." 

The défendant admits that this writing was made at his suggestion 
and that he signed it. He says, however, that the words in parenthesis 
were not there when he signed it. Whether they were there or not is 
immaterial, in either case the légal effect of the paper is the same. It 
is contended that it is quite improbable that a man of Hilands' expéri- 
ence in the sale of stocks and bonds would make the contract which is 
the basis of the action. But of what avail are such arguments in the 
face of the unquestioned fact that the défendant did make precisely 
that contract when about to negotiate for the sale of 3,000 shares of 
stock ? 

It is urged that this is not the contract sworn to by Moreland, for the 
reason that it uses the word "commissions" and not "profits." The 
point is not persuasive. In the business in which they were engaged 
the two words are substantially synonymous. When a broker buys 
or sells stock for a customer his commissions are profits and his profits 
are commissions. But even were this otherwise, the distinction is too 
attenuated to base thereon a theory that the man who signed the Curry 
agreement without demur would balk at the Moreland agreement. 

Again, the agreement is criticised because there was no provision for 
the sharing of losses. The answer is that in such a contract the agree- 
ment would be implied if there were any losses ; but it will be observed 
that the business was of such a character that loss could not occur. 
They neither purchased nor sold stock. They incurred no expense. 
They acted simply as brokers, finding vendor and purchaser and bring- 
ing the two together. 

It is said, further, that the agreement is too indefinite, no time being 
mentioned for its continuance. This objection, also, is hypercritical. 
The contract was made between friends meeting casually in New York 
to dispose of certain designated stock, owned by a small number of 
shareholders, for a particular purpose and for a necessarily limited 
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period. It may be saïd, gerierally, of ail this class of objections that, 
in such 'fcircumstances, it is hardly to be supposed that the parties 
would deem it necessary to hâve a formai contract drawn up by a law- 
yer. If their intention can be ascertained from the testimony it is the 
duty of a court of eqùity to vitalizè such intention and enforce it. 

Regarding the Moreland sale the point is made that the entire trans- 
action was f raudulent because the parties were acting for both Moreland 
and Morgan &' Co., taking compensation from both. The défendant 
testifies that he told Moreland that he was being taken care of by the 
purchaser and that there were no commissions for him (Moreland) to 
pay. The complainant did not know of the payment of the $88,400 
by Morgan & Co., or the agfeement by them to compensate Hilands 
until long afterwards. Assuming, however, the existence of the double 
agency the answer to the defendant's proposition is found in the lan- 
guage of the court in Pennington v. Todd, 47 N. J. Eq. 569, 21 Atl. 
297, 11 L. R. A. 589, 24 Atii. St. Rep. 419. 

"When an innocent meinber of a firm, established for the conduct of a law- 
ful and moral business, calls upon his partner for a share of profits made in 
partnership transactions, is the partner absolved from the duty of dividing, if 
he shows that he realized the profits by cheating the customers of the firm? 
* * * When the plaintiff is blameless, and the contract on which he stands 
is légal and moral, no court has ever permitted a défendant to escape respon- 
sibility because of his- own misconduet" 

Numerous criticisms are made of complainant's testimony and many 
mistakes of time and place are pointed out. For instance, the complain- 
ant testified that he met and talked with the défendant on the véranda 
of the Manhattan Hôtel. The hôtel has no véranda. Complainant 
testified that he first saw Hilands on Saturday morning, February 9th. 
It is now quite clearly established that the défendant did not reach the 
hôtel, from Montréal, until Sunday morning, February lOth, and saw 
the défendant first on that day for a few moments. In view of the un- 
disputed facts that the parties met at the hôtel and negotiated there, 
the foregoing and ail similar mistakes are deemed to be immaterial. 

Without adverting further to the évidence the court cannot resist the 
conclusion that an agreement existed between the parties substantially 
as alleged in the complaint, that the complainant rendered valuable serv- 
ices in the common venture and is entitled to share in the profits. 

The facts regarding the sale of the Curry stock are somewhat ob- 
scure. The actual transfer seems to hâve been negotiated through Col. 
McCook, but the inference is strong that $48,160 placed to the crédit 
of the défendant was on account of services rendered by him and com- 
plainant in the Curry transaction. The exact nature of this transfer 
to Hilands can be shown on the accounting and if the said sum, or any 
part thereof, is shown to be in the nature of "commissions on the sale 
of Curry estate stock" the complainant is entitled to half thereof. 

It follows that the complainant is entitled to the relief demanded in 
the bill. Unless the parties can agrée upon the amount a référence will 
be ordered to take and state the account. 
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BETHEL, v. MELLOR & EITTENHOUSE CO. 

(District Court, E. D. Pennsylvania. May 27, 1904.) 

No. 34. 

1. Shïpping— Damage to Cargo— Liability fob Impropeb Stowage. 

A provision of a charter party that the master shall employ the char- 
terers' stevedores at ports of loading, and discharge and pay them stated 
compensation, "the stevedores to be wholly under the direction and con- 
trol of the master," does not affeet the liability of the ship or owners for 
improper stowage. 

2. Shipping— Limitation by Bill op Lading— Habteb Act. 

A cargo of licorice root was damaged in shipment, because, in loading, 
the stevedores, who were under the direction and control of the master, 
broke open a large number of the baies and stored the root in unusual 
places, where it recëived injury. Held, that the ship was liable for the 
damage, and could not avoid such liability by a notation, placed on the 
bill of lading at the insistence of the master, stating that the ship was 
not responsible for broken or eut baies ; such notation being void under 
section 1 of the Harter act (Act Feb. 13, 1893, 27 Stat. 445, c. 105 [U. S. 
Comp. St. 1901, p. 2946]), whieb. makes it unlawful to insert in a bill of 
lading any clause relieving the ship from liability for damages "arising 
from négligence, fault, or failure in proper loading stowage," etc. 

In Admiralty. Action to recover freight. 

Convers & Kirlin and Charles R. Hickox, for libelant. 
Horace L. Cheyney, for respondent. 

HOLLAND, District Judge. This suit is for a balance of freight, 
amounting to $838.21, claimed by the libelant to be due on a cargo of 
licorice root, shipped from Alexandretta to Philadelphia on the ship 
Cilurnum, under a charter party. When the cargo arrived hère on 
the 16th day of April, 1901, it was found that more than three times 
the usual number of baies had been broken, and the root stowed away 
in every available space in the ship, even between the battens. The 
respondent avers: 

"That the said cutting and breaking was due to a want of proper care, or 
rough handling in stowage, and to the lack of proper care. That by reason of 
the cutting and breaking o£ said baies said cargo was damaged to the amount 
of flve hundred and twenty-flve and fifty-two hundredths dollars ($525.52), 
which the respondent now claims to recover by way of set-off against the 
freight due said steamship." 

This averment is sustained by the évidence, except as to the amount 
of damage. The libelant seeks to avoid this liability because (1) the 
loading was under the direction of the shippers at Alexandretta ; (2) 
the loading was done in accordance with the custom at that port ; (3) 
the stevedores were appointed by the charterers ; and (4) there was 
found on the bills of lading. a written notation by the consignée that 
the libelant is "not responsible for broken or eut baies." 

The testimony of the master as to who was in charge of the licorice 
root as it was brought alongside of his ship on lighters at the port 
of lading is entirely too vague to show whether or not there was a 
représentative of the shippers or the charterers dïrecting the loading. 
Some person was giving orders, but his identity is not disclosed, nor 
131 F.— 9 
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is his name given, and the évidence of the method of loadîng, being 
in accordance with the custom at that port, is still more vague, and 
not sufficient to establish that fact. The charter party provides that : 

"The master shall employ charterers' stevedores at loading ports, paying one 
franc per ton on the guarantied dead weight capacity, * * * and to em- 
ploy charterers' stevedores at discharging ports, paying usual charge, not ex- 
ceeding foi-ty cents per ton 'dlschargèd. The stevedores to be wholly under 
the direction and control of the niâster." 

The master testified that hë objected a number of times to the baies 
being brokën, but that the stevedores followed his direction for a 
while, and then would continue in their own way to break baies and 
stow licorice. root as found in the vessel when she arrived at Phila- 
delphia. It was his dutytosee that the cargo was loaded properly, 
and prevent the stevedores from breaking the baies and stowing it in 
unusual places in the shîp. which résultée in this damage. 

The provisions in a charter party that charterers' stevedores be 
employed by the master. arid paid by him does not affect the liability 
of the ship, or the owners, for improper stowage, since the stevedores 
in such casé are held to be in the employ of the captain, and under 
his direction and contrôlas the représentative of the owners. Rich- 
ardson v. Winsor, 3 Cliff. 405, Fed. Cas. No. 11,795; The T. A. God- 
dard (D. C.) 12 Fed. 184. The; ship is liable for damage resulting from 
improper stowage and for the breaking of thèse baies and stowing 
the licorice root in unusual places in the ship, no matter by whom the 
stevedores are employed, or whosoever may hâve been liable person- 
ally, especially when he permitted this to be dpne by the stevedores 
whollv under his own direction and control. The Boskenna Bay (D. 
C.) 22 Fed. 662, The Keystone (D. C.) 31 Fed. 412, and Robinson v. 
Sugar Refining Company (D. C.) 70 Fed. 792. 

The last matter set up by the libelant as a défense against this claim 
is the fact that, when thèse consignées obtained the bills of lading, 
they found upon them a notation that the ship was "not responsible 
for broken or eut baies." The captain testified that he insisted upon 
this qualification of the bills of lading before he would sign them at 
the port of lading. The bills of lading state, in the usual printed form, 
that the cargo was shipped in good order and condition. This nota- 
tion upûn the bills of lading cannot pfotect the ship from the respon- 
sibility for négligent' loading and stowage. The first section of the 
act of February 13, 1893 (27 Stat. 445, c. 105), provides as follows : 

"That it shall not be lawful.fbr the manager, agent, master or owner of any 
vessel transporting merchandïse or property from or between ports of the 
United States and foreign ports to insert in any bill of lading or shipping doc- 
ument any clause, co venant or agreement whereby it, he, or they shall be re- 
lieved from liability for loss or damage arising from négligence, f ault or f all- 
ure in proper loading, stowage, custody, care, or proper delivery of any and 
ail lawful merchandïse or property committed to its or their charge. Any and 
ail words or clauses of such import inserted in bills of lading or shipping re- 
cçipts shall be null and void and of no effect" Section 4289, Rev. St ; U. S. 
Comp. St. 1901, p. 2946. 

It wili be noted that the prohibition is aimed at an attempt of a mas- 
ter to relieve himself from liability "arising from négligence, fault or 
failure in proper loading, stowage, custody," etc. In the case at bar, 
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the captain, with the stevedoreswhoHy under his control and man- 
agement, noticed they were loading and stowing the root in an im- 

proper mariner, they were breaking thè' baies against his protest, and 
he should hâve insisted upon their performing their duty in a proper 
and careful manner. Their actions in this particular were his, for 
which he is responsible in case damage resulted; and an attempt to 
escape this responsibility by a notation such as we find upon thèse 
bills of lading, in the judgment of the court, is an attempt to do 
what the provisions of this act aimed to prevent. 

The évidence is not sufficiently clear as to the amount of damage 
sustained by the respondent for the court to pass upon that question 
at this time. It is therefore referred to a commissioner, who, with 
the assistance of the parties, may pass on the question and report. 



YORK CITY SCHOOL DIST. v. iETNA INDEMNITY CO. 

(Circuit Court, M. D. Pennsylvania. July 5, 1904.) 

No. 11. 

1. SUEETYSHIF — CONTRACTS— OMITTED PROVISIONS— KEFORMATION OF INSTRU- 
MENT— FEDERAL Courts— Jurisdiction. 

Where, after a building contracter, who had agreed to erect a school- 
house for plaintiff school district, had abandoned the contract, the school 
board and the contractor's surety entered into an agreement under which 
the board was entitled to finish the work at the expense of the surety, 
whatever its cost, the surety, in an action at law in the fédéral courts 
on such contract to recover the différence between the amount so expended 
and the contract price, was not entitled to hâve the contract reformed 
for the purpose of inserting an alleged omitted provision that, if the surety 
would waive a payment erroneously made by the school board to the con- 
tracter, and would agrée to the payment of certain debts due to local ma- 
terialmen and laborers, the district would finish the building within the 
contract price. 

Rule for Judgment for Want of a Sufficient Affidavit of Défense. 

N. Sargent Ross, for the rule. 

Henry P. Brown and Thomas W. Barlow, opposed. 

ARCHBALD, District Judge. In January, 1902, one Harry 
Knerr entered into a contract with the York City school district by 
which he undertook to construct a certain school building for the 
sum of $38,300, giving a bond, with the .ZEtna Indemnity Company 
as security, for the faithful performance of his undertaking. The 
building was to be complétée! by December 15th, and a penalty of 
$25 a day was to be paid for every day it was delayed beyond that. 
There was also a provision that, in case the contractor made default, 
the school district might go on and complète the work at his expense. 
He entered upon the construction of the building, but was not able to 
complète it, being compelled to make an assignmént for the benefit of 
creditors in June following. The défendant company, as surety, was 
notified of the difficulty, and, the parties having got together, articles 
of agreement under seal were entered into between them by which it 



132 /,;. | .,;, :lH : FBl>EEAL'tfiE?ORTBK. 

was prpvided that^thetîme JimU' being dispensed With — the school 
bpard. shpulçi:gQ;On arld (GOmigiJjete the building with ail reasonable dis- 
patch under the direction of' their building committee and the super- 
vision of the arcbitect previously sélected, assuming the contracts for 
materials which. had been entered^into by the contractor, and taking 
care, pf the labor which, had been, performed, but not paid for. At 
the conclusion of the work a detailed statement of ail materials bought 
and labor performed upon the building, approved by the school board, 
and verified by affidavit of the superintendent or architect, was 
to be ifurnished to the indemnity -company, and, unless found incor- 
rect, was to be assumed and paid. In pursuance of this agreement, 
and in compliance with its terms, the school district went on and com- 
pleted the building at an expense, of $48,6M.54, ; which was $10,334.50 
above the original contract price ; but upon rendering an account of 
it to the défendant company and demanding payment, the latter, with- 
out calling in question the correctness of the expenditures, refused to 
pay, and : thereupon the school district brought suit. 

The défendant company, to meet this prima facie showing, rely on 
the following facts, which are set up in the affidavit : By the terms of 
the original contract, which was made a part of the bond in which the 
company joined, the contractor was to be paid in installments — $5,000 
when the first-floor joîsts were laid, $5,000 when the second-floor joists 
were laid, and so on; a final payment of $3,300 being withhekl until 
30 daySafter the completiori of the building and the return of the plans. 
A strict, compliance with this provision, and the protection which it se- 
cured, was relied on by jtjhV défendant, as is alleged ; but in disregard 
of it, aad to the préjudice of its rights, the contractor — before anything 
was dône-— was' paid sortie $1,700, which he appropriated to his own 
use. ; In the negotiations leading up to the agreement in suit the de- 
fendant company, as it îs said, was ,not willing to hâve this credited, 
and Meither was it willing that materials and labor which had been 
furnished to the contractor by local dealers and workmen, and which 
the plaintiffs were anxious to hâve taken care of , should be paid, un- 
less the amount in the hands of the plaintiffs was sufficient to do so, 
and still enable them to complète thé building. In order to ascertain 
whether this was the casé, the contracts for labor and material which 
had been made by the contractor were examined by a représentative of 
thè'plainfiffs, who fépbrted that provision had been made for ail ma- 
terials ,ahd làbpr' necessary to finish the work, and thàt that which had 
been sô far furriished! togethèr with that, which was still required, could 
ail be met by the balance ; Qf the côtltr^ct price in the hands of the school 
board, and léave a mafgin of $3,000. The défendant company, as 
surety, having the^right, as.it is asse'rted, to complète the building, and 
collect the full contçàct price withput déduction or allowance for the 
$1,700 irtlproperly paie} tp the contractor, and the plaintiffs being 
anxious tp avôid, this îpss, and at.tbe, sàme time to haye the local ma- 
terialmeriand wbr,knien taken çare pf, it was proposed by the school 
bpard, as it is said^that ,they should, bè allowed to go on and finish 
the building, which 'they agreed to complète within the contract price, 
prdvided the défendant wouïd waive any right with regard to the 
$lj706, and wôùld allow the outstanding contracts for labor and ma- 
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terials to be paid. Upon this understanding, as it is alleged, the agree- 
ment in suit was executed, but through accident or mistake the provi- 
sion with regard to the building being completed by the school board 
within the original price of $38,300 was omitted, as was also that with 
regard to the $1,700 payment. Assuming, however, that this was 
sufficiently indicated in the agreement, or implied from its ternis, the 
défendant executed it ; but, if it is not to be so interpreted, it is charged 
that it does not correctly represent the intention and understanding of 
the parties, and would not hâve been executed by the défendant without 
first having been so corrected. Whereupon the défendant claims that 
there is nothing due to the plaintiff, and that the rule for judgment 
should be discharged. 

The immédiate facts which are relied on to establish the alleged ac- 
cident or mistake by which, as it is claimed, the writing does not ex- 
press the real agreement, are not given. But, passing this by, the 
défense rests, as it will be noted, on something outside of the writing, 
which the défendant seeks to haye incorporated into it and enforced. 
Unless this can be done, it has no défense, being plainly liable for the 
amount demanded as the agreement stands. The suggestion that the 
latter is capable of being interpreted to mean that the school board 
were to keep within the contract price has nothing whatever to sustain 
it. It may be that the défendant company could hâve availed itself 
of the $1,700 improperly advanced to the contractor as a departure from 
the contract, even to the extent of avoiding it (Shelton v. American 
Surety Co. [C. C] 127 Fed. 736), and could also hâve repudiated the 
debts due to local materialmen for what they had furnished to the 
building, there being no right of lien on public property. But the time 
to use thèse as a leverage to secure advantage was when the agreement 
was being made. The school board were entitled, under the terms of 
the original contract, to go on and finish the work at the expense of the 
défendant, whatever it cost. If they succeeded in doing so within the 
original contract price, there would be no occasion for calling on the 
défendant ; but if they did not the défendant was liable for the excess, 
this being one of the purposes for which the contractor gave bond. The 
idea that under the new agreement the contract price was not to be ex- 
ceeded — which would practically mean that in no event was the de- 
fendant to be held liable — could hardly hâve been contemplated. But, 
if any such unlikely bargain was discussed, there is no trace of it to be 
found in the writing, and by that the défendant must abide. If any- 
thing was omitted which would make it speak otherwise, it cannot be 
corrected hère. As was said in Pitcairn v. Hiss (C. C, A.) 125 Fed. 110 : 
"Whatever be the case in other jurisdictions, in a fédéral court a written 
contract cannot be reformed in an action at law." Such a proceeding 
is essentially équitable in its nature, and must, therefore, be pursued by 
bill, the state practice to the contrary notwithstanding. It is not nec- 
essary to consider what would be the resuit if fraud in the procurement 
of the contract was relied upon, for there is nothing of that kind set 
up. 

Finding no défense, therefore, to the action, the rule is made abso- 
lute, and judgment directed to be entered in favor of the plaintiff fot 
the amount claimed in the statement. 
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JACKSON et ux. v. DELAWARE Kl VER AMUSEMENT CO. 

(Circuit Court, E. D. Pennsylvanie July 8, 1904.) 

No. 20. 

1. Fédérai. Courts— Corporations— Process— Service— Return. 

Where in an action in the fédéral courts against a corporation neither 
the statemeijt, summons, prœcipe, nor the return of the marshal recited 
that the corporation was transacting business in the state in which the 
court was sitting, and the process was served, a return of the marshal 
that he served the writ within his district on the corporation by giving 
a true and attested copy thereof to T., président of the corporation, and 
making known the contents of the same to him, was insufficient on its 
face. 

2. Same— Vacation oe Service— Rule—Plea in Abatement. 

While a marshal's return of service on a corporation is conclusive on 
the parties, and cannot be contradicted, yet, where the return did not 
show that the corporation was doing business in the state in which the 
court was sitting, and in fact the corporation transacted no business in 
such state, service being made on its président while he was engagea in 
private business therein, an application to set aside such service might 
be made by a rule to show cause, instead of by plea in abatement. 

Myles Higgins, for plaintiffs. 

Mark W. Collet and Michael J. Ryan, for défendant. 

HQLLAND, District Judge. This is a suit to recover for a personal 
in jury to Clara Jackson against the défendant, a New Jersey corpora- 
tion, which was instituted in this district, and service of the writ of 
summons was made upon Mr. Thompson, the président of the company, 
while engaged in business in Philadelphia not connected with the said 
corporation^ and at an office of another and différent corporation, 
totally distinct from the one named above. It nowhere appears that 
the défendant corporation was engaged in business in the state of Penn- 
sylvania ; in fact it is denied by the affidavit that it is so engaged. The 
return is as follows: 

"At Philadelphia, in my district, served the within writ upon the Delaware 
River Amusement Company by giving a true and attested copy thereof to 
William J. Thompson, président of said company, and making known the con- 
tents of the same to him. So answers John B. Robinson, U. S. Marshal." 

This return, in view of the record in this case, would be insufficient 
upon its face upon the authority of Earl v. Chesapeake Railroad Com- 
pany (decided by Judge McPherson, in this court, Feb. 8, 1904) 127 Fed. 
235, for the reason that neither the statement, summons, praecipe there- 
for, nor the return of the marshal recites that the said défendant cor- 
poration was transacting business in Pennsylvania ; and, while this 
may not be neCëssary in the local courts, in thé fédéral courts, which 
are courts of limitéd jurisdiction, it is necessary that every jurisdictional 
fact rnust appear upon thé record. Thïs view is supported by the case 
of St. Clair v. Cox, 106 U. S. 350, 1 Sup. Ct. 354, 27 L. Ed. 222. Other 

If 1. Service of process on foreign corporations, see note to Eldred v. Palace 
Car Co., 45 C. C. A. 3. 
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cases in point decided in this district, are Scott v. Oil Company (C. C.) 
120 Fed. 698, and Id., 122 Fed. 835. 

A question of practice, however, is raised as to the proper method of 
bringing the matter before the court. A rule was granted upon the 
plaintifï to show cause why the summons should not be set aside upon 
affidavit made (not in the shape of a pétition) by William J. Thompson, 
the président of the company, alleging that the défendant was engaged 
solely in business in New Jersey, and that it transacted no business in 
the state of Pennsylvania, and that service was made upon him, the 
déponent, while engaged in Philadelphia on private business not con- 
nected with that of the défendant corporation. It is contended by the 
plaintifï in this case that the marshal's return is conclusive of the facts 
therein stated, and that the question should hâve been raised by plea in 
abatement, instead of a rule to set aside the service. In answer to the 
first question, it is sufficient to say that it will be noted from the facts 
stated in the defendant's affidavit, which are not contradicted by the 
plaintiff, that there is no issue raised there with the statement of facts 
in the marshal's return. It is not denied by Mr. Thompson that he 
is président of the défendant corporation, or that notice was served up- 
on him in Philadelphia. Thèse facts are admitted; but it is asserted 
that the service is illégal for the reason that the défendant company car- 
ried on no business in this district, and that its président was not in this 
district in a représentative capacity at the time of service. Even if 
we follow the practice in the local courts in considering the return con- 
clusive, this case is controlled by the récent décision of Chief Justice 
Mitchell in Park Bros., etc., Co. v. Oil City Boiler Works, 204 Pa. 
453, 54 Atl. 334, wherein it is stated that, while it is still the law that 
the sheriff's return is conclusive on the parties, and cannot be contra- 
dicted, yet modem practice is libéral in allowing inquiry into the actual 
facts, where the return itself is not full or explicit. A plea in abate- 
ment will not be required. It is the more ancient and formai way, 
but not necessarily exclusive now. It has been held that the enlarged 
opération of rules is a somewhat peculiar and admirable feature of 
Pennsylvania jurisprudence, growing largely out of the administration 
of equity through common-law forms, and that the practice of setting 
aside service on rules has the sanction of précédents sufficient to save 
it from being pronounced irregular in cases where it reaches the desired 
end without inconvenience or injustice to either party. Park Bros., 
etc., Co. v. Oil City Boiler Works, supra, and cases there cited. The 
same view has been taken in this court in the case of Scott v. Oil City, 
supra, where the question was directly raised. In fact, the practice of 
setting aside service on rule has been adopted in many of the districts, 
even where the local practice requires a plea in abatement, and there 
is no reason why the more inconvénient method should be employed in 
this district. Wall v. Chesapeake & Ohio Railroad Company, 95 Fed. 
398, 37 C. C. A. 129. 

Rule absolute. 
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THE WILLIAM POWER. 

(District Court, E. D. New York. January i, 1904.) 

1. ShiPpingj-Damage to Cargo— Unseawobthiness. 

Damage to a cargo of hay from water held, under the évidence, to hâve 
been due to leakage, owing to the inability of the vessel to carry the cargo 
for which she was chartered without straining, which rendered lier unsea^ 
worthy. 

In Admiralty. Suit for damage to cargo. 

William J. Cleary, for claimant. 

Simpson, Thacher, Barnum & Bartlett (Dean Sage and Mark Hyman, 
of counsel), for libelant. " : 

THOMAS, District Judge. Tins action is by a shipper against the 
canal boat William Power for such injury to 376 baies of hay in transit 
as to render it valueless. The hay was ruined at the time of its arrivai 
by contact with water. One bf the libelant's witnesses states that he 
saw — 

"Long seams that were wet, and stalris trickllhg down from them. I did 
not see the water trickling through, but the Indications were there of there 
being leaks. Q. Was the inside of the boat— the side of the boat on the inside, 
around thé seams you mentioned— damp? A. Wet just Where the baies came 
from under the decks. * * * How many wet seams did you observe? A. 
Some of the seams were quite long. I should say I saw three or four probably 
10 feet long. Q. On both sides bf the boat, or on one? A. Mostly on the off 
side. Q. Do you know or did you observe any of the baies of hay which were 
afterwards rejected being removed from such a position on the side of the 
canal boat where it would be in contact with the damp seams that you hâve 
mentioned? A. It came from right along the side of the boat. They were 
taken right from those places." 

The claimant states that before entering St. Johns on his outward 
journey, and before taking the hay r there was a shower, and his canal 
boat, which had open hatches, was damp therefrom, and that, against 
his advice or protest, the shippers scattered a quantity of fine chaff 
along the bottom, and that this afesorbed the moisture and communicat- 
ed it to the hay. The ruined hay was baled in such a way as to be best 
guardéd against water. The tiers next to the bottom and the sidés 
of the vessel in 3 pafticulaf sectîofl of the hold were in the condition 
stated by the witness. It is hîghly improbable that such condition of 
wetting and molding could hâve corne from so slight a cause to such a 
quantity ,of hay so baled, fro'171; m.ére dampness arising through chaff, 
and also rising above the wooden dunriage over the chafï. The claim- 
ant is also understood to contènd that the, boat was overloaded, or the 
load improperly distribûted,. and hence sprung a leàk. The charter 
party did not require the shipjpèr tb load or to distribute the cargo, 
although the éxperise of îtwas to be borne by him. The master con- 
tends that he objected to the mannër bf distribûting the load, but it is 
doubtful if he carried his protest to the shipper. In any case, his 
remonstrance was feeble. However, it was his duty to attend to the 
distribution of the cargo. It seems to be further objected that the boat 
was overloaded. The shipper was entitled to the cargo spaces, and it 
was the duty of the carrier to furnish a vessel that was seaworthy for 
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a full load. If he thought that she was being overloaded, he should 
hâve stopped il It is considered, however, that the leak was caused 
f rom her inability to carry, without straining, the load demanded by the 
charter. 
The libelant should hâve a decree. 



UNITED STATES v. GRUNBERG et al. 

(Circuit Court, D. Massachusetts. May 16, 1904.) 

No. 2,001. 

1. Indictment— Motion to Qtjash. 

On a motion to quash an indictment, the court wlll consider only such 
propositions as raise clear points of law. 

2. Conspieacy— Indictment— Allégation of Means Intended to be Used. 

An indictment for conspiracy to defraud the United States of sums to 
become due to it as customs dutiès must allège, to some extent at least, 
the means intended to be used to defraud— as that it was by sinuggling, 
or by forged or false invoices, or the like — although the détails of the 
plan need not be set out, since they may not hâve been known to the grand 
jury or to the conspirators tbemselves. 

3. Sajie— Setting out Instrument. 

In an indictment in a fédéral court, it is not necessary to allège the 
ténor of an instrument unless it touches the very pith of the crime itself , 
as in forgery, or counterfeiting. An indictment for conspiracy to defraud 
the United States by obtaining the entry of imported raerchandise with- 
out payment of the légal duty thereon need not allège the ténor of an in- 
strument by means of which, as chargea, it was intended to accomplish 
the fraudulent entry. 

On Motion to Quash Indictment. 

The following is the motion to quash the indictment: 

Now cornes John W. Trafton, one of the défendants in the above-entitled 
case, and moves to quash the above indictment, and each and every count 
thereof: 

First. Because the same nowhere charges him with any offense under the 
laws of the United States, set forth plainly, formally, and substantially, as 
required by the laws of eriminal pleading. 

Second. Because said indictment does not set forth plainly, formally, and 
substantially, and in such a manner as to reasonably inforin the défendant, 
the nature, eharacter, form, and contents of the alleged false and fraudulent 
papers to be used pursuant to and in promotion of said conspiracy, as alleged 
in said indictment. 

Third. Because said indictment does not set forth plainly, formally, and 
substantially, and in such a manner as to reasonably inforin the défendant, 
the nature and détails of the alleged conspiracy — particularly as to what is 
intended to be chargea by the allégation that, as a part of said conspiracy, 
one or more of the défendants should and would présent and cause to be 
presented certain false and fraudulent entries. 

Fourth. Because that in said indictment, and each and every count there- 
of, no overt act is alleged. the performance of which would hâve amounted 
to or resulted in a defrauding of the United States, so far as appears from 
the allégations in said indictment. 

Fifth. Because in other respects the said indictment is insufficient and 
void. 

H 2. See Conspiracy, vol. 10, Cent. Dig. §§ 85, 96. 
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Wherefore' tïiis défendant pïays that. the 1 said Indictment, and each and 
every count thereof, may be qua^hed, and that he may be hence discharged. 

Burdetti' Wardwell & Snow, for John W. Trafton. 
Charles K. Cobb, for James A. Shedd. 

C, P. Searle, Arthur P. Hardy, and Melvin O. Adams, for William 
Monroe. 
H. N. Allen, for Grunberg, Baitler, and Burman. 
Henry P. Moulton, U. S. Atty. 

PUTNAM, Circuit Judgç. On motions to quash, the court ac- 
cepts only such propositions as raise clear points of law. Any in- 
volved question should be raised by demurrer or motion in arrest of 
judgment, where the court must meet the issues and dispose of them, 
holding them under considération if necessary for that purpose; but 
a motion to quash, being addressed to the discrétion of the court, 
and interposing avoidable delays, unless clearly justified, should be 
decided on the spot, and therefore our practice as to such motions 
is as stated. 

Except on two propositions, we need only refer to Pettibone v. 
United States, 148 U. S. 197, 13 Sup. Ct. 542, 37 L. Ed. 419, and 
Dealy v. United States, 152 U. S. 539, 14 Sup. Ct. 680, 38 L. Ed. 545. 
In view of the nature of the conspiracy alleged, those cases cover 
every other point now brought to the attention of the court. It is 
to bè borne in mind, in considering and applying the suggestions of 
counsel, that the pith of the offense is contained in the first seven or 
eight Unes of the indictmeht. Six persons, including ail who are rep- 
resented hère by the motions to quash, are charged with "unlawfully, 
willfully, knowingly, and designedly conspiring, combining, confed- 
erating, and agreeing to defraud the United States of America of 
large sums of money, to become due and payable to the United 
States of America as customs duties accruing upon divers importa- 
tions of merchandise to be thereafter imported and brought by said 
Grunberg, Baitler, and Burnham from a foreign country, to wit, 
-from the republic of Switzerland, into the United States of America, 
to wit, into the port and collection district of Boston and Charles- 
town, in said district of Massachusetts." Every élément is hère 
which is necessary to make out to the common understanding an of- 
fense. But, according to the settled practice on indictments for con- 
spiracy, whether the means to be employed are in themselves lawful 
or unlawful, it is not sufficient to merely allège in such gênerai terms 
that the défendants hâve conspired to defraud. The indictment must 
allège, to some extent at least, the means intended to be used in de- 
frauding. 

What we hâve read from the indictment covers everything which 
the letter of the. statute requires, except the overt act. Ail which fol- 
lows is to be construed in référence to that fact. 

Of course, there are various ways of defrauding the customs. 
Parties may ... conspire to defraud by smuggling in goods at night; 
they may conspire to defraud by bribing the customhouse officers; 
they may conspire to defraud by forging invoices ; they may con- 
spire to defraud by false invoices; and the pleader must ordinarily 
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show, in a gênerai way, whîch of those methods the parties intende d. 
The indictment must go at least so far as to point out something as 
to the way in which the parties intended to defraud, because there 
cannot be a conspiracy known to the grand jury, without some 
knowledge of the gênerai Une in which it was to march. Therefore 
the grand jury are supposed to know this, but they are not supposed 
to know ail the détails. The conspirators themselves may not hâve 
known them. They may agrée on a gênerai purpose to defraud by 
the use of false invoices, or by smuggling at night, and the rest they 
may leave for further considération. They may even leave it for 
chance, to be determined according to the success or emergencies of 
the enterprise. Therefore it never has been necessary that, with réf- 
érence to such détails as hâve been called to our attention, the grand 
jury should be charged with knowledge. 

A criticism has been made with référence to the word "entry." In 
one of the cases cited the court went so far as to hold that it might 
détermine from the context whether the word "entry" was used in 
a technical sensé or in a popular sensé. In this case the meaning of 
the word is determined from the context. It is clearly a custom- 
house entry. It is also clear that it is not necessary to déclare that 
the collector had power to liquidate. It is not necessary in an indict- 
ment to allège what the Iaw itself détermines, and the law détermines 
that, on the certificates named in the indictment being received by 
the collector, he is authorized to liquidate the duties. 

As to the setting out the ténor of any paper, in Pooler v. United 
States (C. C. A.) 127 Fed. 509, the court had occasion to go over this 
topic carefully. In the fédéral courts, at least, it is not necessary to 
allège the ténor of an instrument unless it touches the very pith of 
the crime itself, as forgery or counterfeiting. The ténor of an in- 
strument is never alleged in conspiracy indictments of the class at 
bar, where, as we hâve said, the setting out of the means is only in- 
cidental to the description of what is the substance of the offense. 

The suggestions made with référence to the effect of section 3169 
of the Revised Statutes, as amended in 1875 (Act Feb. 8, 1875, c. 36, 
18 Stat. 312 [U. S. Comp. St. 1901, p. 2060]), is very striking, but we 
can corne to only one conclusion on thèse motions. We will not con- 
sider ourselves bound, so far as this point is concerned, by anything 
we now détermine, if the point cornes before us again, with full time 
for considération, on a motion in arrest of judgment. We now think 
that the United States hâve an option, where customs officers and 
individuals hâve combined, to proceed against the customs officers 
under the new law or against ail under the Revised Statutes. The 
new statute is so framed that it seems to permit a severance to such 
an extent that probably a single customhouse officer who has con- 
spired with merchants may be indicted, whether the merchants are 
joined in the indictment or not; but take the case of one custom- 
house officer and one merchant. The merchant could not be indict- 
ed alone under any existing law, unless there is some statute of the 
United States which we do not know of, without joining the custom- 
house officer; and we cannot now accept the proposition that Con- 
gress intended to go so far as to enact that, because one is a custom- 
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house pfficer h |he merçhant who conspires with" him, when there are 
only two ,cp.n.spj£ing,: shalj bâfrée from punishment as a conspirator. 
Therefore, at least for, thèse, motions, we cannot give that proposi- 
tion effect,, and ail the motions are overruled. 



UNITED STATES v. SWAN. 

(District Court, EL D. Missouri, E. D. June 15, 1904.) 

1. Forgeey— Pension Affidavit— Statutes— Construction. 

The forgery of an affidavit by. a pensioner, to be used in contesting his 
deserted wife's claim for one-half of his pension, as authorized by Act 
March 3, 1899, c. 460, § 1, 30 Stat. 1379 [U. S. Comp. St. 1901, p. 3288], is 
not an offense within Rev. St. U. S. § 5421 [U. S. Comp. St. 1901, p. 3667], 
providing that any person who f^alsely forges any writing for the purpose 
of obtaining or receiving, or enabling any other person, directly or indi- 
rectly, to receive, from the United States, any sum of money, shall be im- 
prisoned, etc. 

Motion in Arrest of Judgment. 

D. P. Dyer; U. S. Dist. Atty. 
J. J. Howard, for défendant. 

ADAMS, District Judge. ' The accused was indicted under the 
provisions of section 5421 of. the Revised Statutes of the United 
States [U. S. Gômp. Sti 1901, p. 3667], which reads as follovvs: 

"Every person Who falsely makes; alters, forges, or counterfeits * * * 
any deed, power of attorney, order, certificate, receipt, or other writing, for 
the purpose of Cfbtainifcg or receiving,- or of enabling any other person, either 
directly or indirectly, to obtain or receive from the United States, or any of 
their offlcers or agents, any sum oï money, » * * shall be imprisoned," 
etc. 

He was tried, and found guilty. as charged. 

The particular. charge laid in, the indictment against the accused 
is that he forgée} an amej^vit by signing the naine of Alvin G. Bur- 
key to it, and, after so doing> fprwarded the same to the Commis- 
sioner of Pensions at Washington "for the purpose of obtaining from 
the United States a sum of money, tp wjt,jthe .sum of $12 per 
month." From other averrnerits of the indictment it appears that 
the accused, Swan, was a pensioner, of the United States, receiving 
a fixed pension of $12 per month; that Martha J. Swan, his wife, 
pursuant to the provisions, of the act of March 3, 1899, c. 460, § 1, 
30 Stat. 1379 [U. S. Comp. St. 1901, p. 3288], presented her claim 
for one-half of her husband'S: pension on the alleged ground that she 
hàd beén deserted by him, and was of good moral çharacter, and in 
necessitous.circumstances; and that, while her claim was so pending 
before the Commissioner of Pensipns, Swan made and used the f or- 
ge d affidavit set out in the indictment by way pf resisting or defend- 
ing against the claim of his wife. The motion in arrest, now under 
considération, raises the question whether the making and using of 
the forged affidavit for such a purpose is within the compréhension 
of section 5421, supra. The indictment discloses that Swan's imme- 
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dîate purpose was to make use of the forged writing to prevent his 
wife's obtaining one-hâlf of the pension, which had already been al- 
ldwed to him. It is contended by the United States attomey that 
the effect of his act was to enable him to continue to draw the whole 
amount of his pension which had been theretofore granted to him. 
The argument is that, if he could defeat his wife's claim, he would 
thereafter collect it ail as he had done theretofore, and, for this rea- 
son, that the use of the forged writing to defeat her claim was, in 
effect, the use of the writing to obtain the money himself. The of- 
fense denounced By section 5421 obviously is the rriaking of the for- 
ged writing in aid of ; a claim against the United States, with the pur- 
pose and intent of thereby obtaining for the claimant, or some other 
person, a sum of money from the United States. The; forged writ- 
ing must hâve such direct relation to the object to be accomplished 
as to évince an intent or purpose on the part of the forger to there- 
by obtain money. The gist of the offense is as much the wrongful 
obtaining of the money as the forgery of the means to do so. Both 
of thèse éléments must concur to constitute the offense. The forged 
writing must obviously be the means whereby the money was. in- 
tended to be secured. In the light of thèse obvious reflections, what 
does the indictment dïsclose? Swan's real intent and purpose' was 
to prevent the United States from paying money to his wif e; She 
was making a clairn for it, and he, instead of aiding her, was resist- 
ing the claim madé by her. He was making no claim against the 
United States for himself. His right had already been estabh'shed. 
At the worst, his rémote intent and purpose was to défend and pro- 
tect an existing right of his own, and not to extract any more money 
than was due him, but to prevent its division with his wife. This ré- 
mote intent and riurpose is not,' i'n my' opinion, the proximate actu- 
ating intent and purpose denounced by the statute in question. A 
pénal statute should not be extended by implication. As said by a 
distinguished Englïsh jurist: "It would be exceedingly wrong that 
a man should, by a long train of conclusions, be reasoned into a pen- 
alty, when the express wordS of the act of Parliament do not author- 
i'zie it." Rex v. Bondi'l B. : & Aid. 392. "Pénal statutes are not en- 
iarged by intendment, and acts not expressly forbidden by therri can- 
not be reached merdy because of their resemblance, ùr because they 
may be équâlly a'nd in the same way demoralizing and injurious ; 
* * * nor can à statute be extended beyond its grammatical 
serise or natural meahirig by any plea of failure of justice." Suther- 
land on Statutory Construction, §§ 352, 355, and cases cited. The 
plain and natural meaning of the language employed in section 5421 
is, in my opinion, to prevent the making or using of a forged writing 
in asserting'a claim against, the United States for the purpose of ob- 
taining money on that claim, and it would, in my opinion, be a strain- 
ed and unwârranted construction of this highly pénal statute to hold 
that a forged writing triade to resist a claim asserted against the 
United States would fall within its compréhension merely because 
the ulterior effect of the claim, if successful, would prevent the forger 
from collecting from the United States an amount of money other- 
wise conceded to be due him. To extend the statute to cover such 
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a state qf fa,cts would involve a train of reasoning resulting in new 
legislatîpn/ .rather than iji the construction of an existing statute. 
This lc^dol argument might prey;âil in a civil action, but it is too 
indirect^and forçed for, a crimmal case. 
The motion in arrèst must be sustained. 



In re WILDE'S SONS. 
(District Court, S. D. New York. June 9, 1904.) 

1. Bankbtjptct— Refebeès— Jubisdiction— Admissibility or Evidence— Rux- 

INGS. . 

Since a référée in bankruptcy is required not only to take évidence, but 
to détermine issues of fact and law based thereon, ne bas power to exclude 
inadmissible évidence offered under objection. 

2. Same— Heabïngs— Pbesence of Référée. 

A refëree in bankruptcy, having power to rule on the admissibility of 
testimony offered before him, is bound to personally hear the évidence, un- 
legs his présence is waived by the parties. 

In Bankruptcy. 

Morris J. Hirsch, for Bennett & Co., creditors. 
Smith & Bowman, for trustée. 

HOI/T, District Judge. This motion involves the question whether 
a référée in bankruptcy has any power to exclude évidence. As I 
understand it, an bfficer appbinted to simply take testimony for the 
use of the court— as, for instance, an examiner in an equity suit — has 
no jurisdiction to exclude or pass upon testimony. Unless the parties 
refer any question of the admission of testimony to the court, he is 
obliged to take ail that is offered. But I think that whenever any of- 
ficer is appointed whose duty it is to take évidence, and also to exercise 
any judicial duty in regard to it— as to décide issues or to state the 
facts or law in an opinion or report — it is his right and his duty to ex- 
clude inadmissible évidence upon objection. Why should he admit évi- 
dence which it would be his duty to disregard if admitted? Substan- 
tially ail the cases in which évidence is taken by référées in bankruptcy, 
either in their character as référées or as spécial commissioners, are 
cases in which they either décide questions outright, or draw conclu- 
sions f rom the évidence in the shape either of a report or an opinion, 
and I think that in ail such cases the référée has the right to exclude 
évidence which he deems inadmissible. If error is committed by such 
exclusion, any party iriterested can take up the matter immediately on 
a certificate, or càn urge the alleged error on final hearing. I amaware 
that there are authorities to the contrary for which I feel sincère re- 
spect, but none of them is neçessarily controlling upon me, and I am 
not able to concur with them. The delay and expense of a bankruptcy 
system under which a référée bas no power to exclude testimony, how- 
ever irrelevant, is so great that such a. method of procédure should not 
be permitted unless the principles bf law absolutejy require it. In my 
opinion, they do not require it in proceedings before référées in bank- 
ruptcy. 
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The détermination of the question whether a référée in bankruptcy 
has povver to pass upon testimony substantially détermines the question 
whether he should be pefsonally présent when it is taken. Formerly 
examiners in equity suits usually took down the testimony in long- 
hand, but under the modem practice the actual taking down of the 
testimony is usually performed by a clerk or sténographer. Under thèse 
circumstances, as the examiner has no powef to rule upon testimony, 
the only substantial necessity for his présence is to administer the oath 
to the witness, and in actual practice it frequently occurs in such cases 
that, after administering the oaths, he does not remain personally 
présent. But a judicial officer, who is to décide upon the'effectof testi- 
mony, in my opinion, is bound to personally hear the évidence, if re- 
quired by any interested party. A référée in bankruptcy, therefore, in 
my opinion, is bound to be personally présent when évidence is taken 
which he is to pass upon, unless, in the case of purely formai évidence, 
his présence is waived. 

I décline to make any direction in référence to closing the référence 
in this case. That matter is left to the discrétion of the référée. 



JANNEY v. PAN-COAST VENTILATOR & MFG. CO. 

(Circuit Court, E. D. Pennsylvania. June 16, 1904.) 

No. 20. 

1. Injtjkction— Violation— Contempt Proceedings. 

The président of a défendant corporation held guilty of contempt of 
court for violation of an injunction restraining the use by the corporation 
of a trade-name. 

In Equity. On motion to revoke appointaient of master, and mo- 
tion to attach Joseph C. Henvis for contempt for violation of injunc- 
tion. 

See 128 Fed. 121. 

A. B. Weimer, for complainant. 

A. T. Johnson and Charles F. Warwick, for Jos. C. Henyis. 

J. B. McPHERSON, District Judge. Much as I should hâve pre- 
ferred to profit by the report of a master on the motion to attach the 
respondent, Henvis, for contempt, I shall be obliged to forego that 
advantage. The complainant moves to revoke the order appointing 
the master on the ground that hé has no further testimony to offer, 
and for that reason asks the court to dispose of the motion to attach 
upon the amdavits that hâve already been pfesentéd. Under thèse 
circumstances I think the motion to revoke should be grânted, and, 
as this requires me to décide for myself whether a contempt has been 
committed, I hâve given the testimony careful considération, making 
an especial effort to read it without bîas or préjudice. I hope I may 
hâve succeeded, for my conclusion is adverse to the respondent. To 
my mind it is clear that he deliberately evaded and disobeyèd the in- 
junction order of February 26, 1904, by issuing the circùlar headed, 
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"We challenge the wprld," etc., if by no other act, and I am therefore 
obligedto. adjudge hini guilty of contempt. 

It is apcordingly t ordered that £he motion to revoke the appoint- 
rrient of the master be grant,ed, aqd, after considération of the affida- 
vits heretofore submitted, the court does adjudge Joseph C. Henvis, 
the respondent, guilty of contempt in disobeying the injunction order 
of February 26, 1904:, and as a penalty for this disobedience orders 
that he paya fine, pf $100 and the costs of this attachment proceed- 
ing within fjye days from this date. In default of such payment the 
marshal is (Ji.rected tç.take him into custpdy, and deliver him to the 
jail of PhiladelphiaiCOuntyj there to suffer imprisonment for the peri- 
od of 30 days. 4 ; < 



.. vi'.- . -THE GQEA: El.: OBESSY. 
(District Court, D. Massachusetts. June 20; '1904.) 

. N0wi;45.7.; . . 

1. Seamen— Disobedience— Punishment— Imprisonment. 

That the master of a vessèl failed to replace a second mate who had 
been paid off at an intermediate port, as required by Rev. St. § 4516 [U. S. 
Comp. Sfc 1.901^ |p. 6071], was no excuse for the total refusai of members 
of the crew to work the vessel, and was therefore no défense to the mas- 
ter's right tonunish them for theiy disobedience. ' 

In Admiralty. 

John J. p'CQrna.pr,. for Hbelarits. 
Carver & ÏSlodgett, for daimant. ; ; , 

LOWELIv, District Judge. This was a libel to recover (1) damages 
for falsë imprisphihent, and (2) wages. 

1. The seamen libelants refused to work, and were put in irons until 
they were ready to obey orders. The imprisonment was justified, un- 
less the refusai to work was justified. The libelants' counsel seeks to 
justify the seamen's disobedience by the m'aster's alleged violation of 
Rev. St. § 45161 asamended b^ Act 189.8, c. B8,;§ 1, 30 Stat. 755 [U. S. 
Comp. St. 1901, p. 3071], in that the vessel put to sea without replacing 
a second mafce, whd hadjbeen paid of£ at Norfolk, an intermediate port. 
But, even if aectioii.45là applies to domestic vessels,; and extends to the 
replacing of hothofficers and seamen, and thougb it be assumed that 
the master oi;Shg.Cressycould«reasoAably hâve obtained a second mate 
at Norfolk (alï disputable propositions^ yet the master's violation of law 
does not excuse ■thecrew's total < refusai, ta work the vessel, either at 
Norfolk or after leayingi. that port. Hence the libelants hâve failed to 
prove any f&lsejjrhprisonment. . .. ■>' 

2. ït: followsntot the mastef was justified in docking the crew's 
w^.ges durjng their confinement, but, as he failed to, comply with the 
provisions of JRey. St., : § 4597 [U. S. Comp, St. 1901, p. 3115], I am 
disposed to mark my disapprovaj of ; this irregularity by disallowing 
the r déduction.; ■ ■ ' ■..■..,;. ■ ' 

; Decree for balance pf wages, without costs. 



CLAKKJB Vi EUBEKA COUNTT BANK. -^ 

CLARKB v. EUREKA COUNTY. BANK. 

(Circuit Court, D. Nevada. July 18, 1904.) 

No. 728. 

i. AH>eà&— Final Judgment— Motion fob New Tblul—Pendenct. 

The judgment of a fédéral court is not final, so that the jurisdictton 
of. the appellate court may be invoked, whlle the judgment ls still under 
the control of the trial court through the pendeney of a motion for a new 
trial. 

2. Same— Stjpebsedeas Bondb— Sufficiency. 

Where plaintiff was présent when the amount of defendant's superse- 
deas bond for appeal was fixed by the trial court, and made no objection 
to the amount flxed, whereupon a wrlt of error was allowed, the bond 
accepted, and citation issued, the fact that the amount flxed, was, by in- 
advertence, some $30 less than the amount actually due on the judgment, 
including interest, etc., was immaterial. 

IL Motion to Incbease Bond— Jubisdiction. 

Where a supersedeas bond has been accepted, writ of error allowed, 
and the citation issued, a motion to lncrease the bond ls within the ex- 
clusive jurisdiction of the appellate court. 

Motion for Issuance of an Execution. 

Alfred Chartz and N. Soderberg, for plaintiff. 
Cheney, Massey & Smith, for défendant. 

HAWLÉY, District Judge (orally). The record in thïs case shows 
that the judgment was rendered July 6, 1903, in favor of plaintiff, for 
the sum of $11,251.75 ; that thereafter stipulations were filed by the 
respective parties, and orders made by the court in pursuance thereof, 
extending the time for plaintiff to file and serve notice of motion, for 
new trial and bill of exceptions, and for a stay of exécution. The 
first of thèse stipulations was filed January 14, 1903, the second was 
filed July 31st, and the third August 31st, extending the time up to 
and including the 21st day of September, 1903. The notice of motion 
for new trial was filed August 31, 1903, and thereafter set for hearing 
on September 21, 1903, then overruled,, and on the same day this court 
allowed the writ of error to the Circuit Court of Appeals upon the 
défendant giving a bond in the sum of $11,500 to operate as a superse- 
deas bond. It further appears that in due course of time the case 
was regularly placed upon the calendar of the Circuit: Court of Appeals, 
and on May 2, 1904, the judgment of this court was affirmed. A péti- 
tion for rehearing was filed, and on June 3, 1904, denied. Thereafter 
the plaintiff in error, défendant in the court below, moved the Circuit 
Court of Appeals for, and obtained, an order staying the mandate here- 
in until the Suprême Court pass upon an application for a writ of cer- 
tiorari to review the judgment herein rendered upon the filing of an 
additional bond in the sum of $1,000. On July 1, 1904, the plaintiff 
moved this court "to vacate and set aside the order herein made and 
entered in said cause on the 21st day of September, 1903, granting the 
supersedeas and stay of exécution, and ordering that upon the giving 

% 1. What decrées are final, see note to Brush Electric Co. v. Electric Imp. 
06. of San José, 2 O. C. A. 8T9. 
131 F.— 10 
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of a bond by défendant in the sum of $11,500 said bond should oper- 
ate as a supersedêas bond, and that exécution issue herein upon the 
judgment made and entered by said court on the 6th day of July, 1903, 
in favor of plaintiff and against said défendant." 

1. It is claimed that the, writ of error was not sued out within 60 
days from thé èntry of judgment, - in accordance with the provisions of 
section ;i lQ0.7, Rev. St. [U. S. Comp. St. 1901, p. 714], 60 days having 
elapsed since the judgment was «sriginally entered. This contention 
is without merit. The décisions of the Suprême Court are to the effect 
that a judgment is not final, so that the jurisdiction of the appellate 
court mâ^ be invoked, while it is still under the coritrol of the trial 
court through the pendency of a motion for new trial. Kingman Co. 
v. Western M. Co., 170 U. S. 675, 678, 18 Sup. Ct. 786, 42 L. Ed. 1192, 
and authorities there cited, 

2. It is claimed that the bond given on the writ of error is insuffi- 
cient in amount to operate as a supersedêas, in this : that it was allowed 
in, a sum about $30 less than the amount then actually due upon the 
judgment, including interest, etc. This, if true, seems to hâve been an 
inadvertence. The plaintiff was présent when the amount was fixed 
by the court, and no objection was made to the amount of the bond. 
The rule is universal that -when a writ of error or an appeal is allowed, 
the original bond accepted and the citation signed, the jurisdiction of 
the suit is in the appellate court, and the jurisdiction of the lower court 
over the cause ceases, and a motion to increase the bond on the writ of 
error could hâve been addréssed to the appellate court, if so desired. 
Morrin v. Lâwler (C. C.) 91 Fed. 693, and authorities there cited; 
Keysef v. Parr y 105 U. S. 265, 26 L. Ed. 1025. As was said by the 
court in Draper v. Davis, 102 U. S. 370, 26 h. Ed. 121: 

"The pôweir bf the Justice over the appeal and the security, in the absence 
of fraud, was ©xhausted when he took the security and signed the citation. 
FrOm that time thecontroi ot the supersedêas as weli as the appeal was trans» 
ferred to this court ; and even hère, as we held in Jérôme v. McCarter, 21 WalL 
17, 22 L. Edi §î& in the absence of frauda the action of the justice or judge 
In accepting the 'Becurity, within the stàtute and within our rules adopted for 
his guidance, 'was' final, so far as it depended on facts existing at the time the 
security was accepted." 

It necésSârily follows that the supersedêas granted.by this court by 
the brder allowing the writ of errof herein on Septeitiber 21, 1903, i* 
still in force, bas riever been, and cannot now be, vacated. 

The motion is denied. 



, In.reOARLBTON. 
(District Court, D. Massachusetts. June 21, 1904.) 
No. 8,350. 

L fiAWB^UPTCt^PlSOHÀBOB--BlTECT Oï PalOB PlSCHABOB. . 

; "A discharge granted to à bankrupt, in partnership proceedlngs Instltuted 
by himself, is one granted in voluntary proceedlngs, and precludes hlm 
from obtainlng a second discharge within six years, under Bankr. Act 
, July 1, 1898, ç. 541, i 14b, 30 Stat. 550 [U. S. Comp. St. 1901,, p. 3427]. a* 
amendéd by Act Feb. 5, 1903, c 487, i 4, 32 Stat 797 [D. S. Comp. St Supp. 
1903, p. 411]. 
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2. Same. 

The provision of Bankr. Act July 1, 1898, c. 541, S 14b, 30 Stat 550 [U. 
S. Comp. St. 1901, p. 3427], as amended by Act Feb. 5, 1903, c. 487, § 4, 
32 Stat. 797 [U. S. Comp. St. Supp. 1903, p, 411], which forbids a discbarge 
if the bankrupt has in voluntary proceedings been granted a discharge 
within six years, is not rétroactive as applied to cases where the flrst pro- 
ceedings were had prior to its enactment, but merely adds a new condi- 
tion of discharge in cases instituted af ter the amendaient 

In Bankruptcy, On application for discharge. 

William H. Preble, for bankrupt. 

Charles H. Mclntyre, for objecting creditor. 

LOWELL, District Judge. Carleton was adjudged bankrupt upon 
a pétition which he filed as member of a firrn composed of himself and 
one Freeman. On October 28, 1902, he received his discharge. On 
December 10, 1903, he was again adjudged bankrupt upon his indi- 
vidual voluntary pétition, and how seeks for a discharge thereunder. 
The only objection made thereto is that founded upon section 4 of the 
Ray bill (Act Feb. 5, 1903, c. 487, 32 Stat. 798 [U. S. Comp. St. Supp. 
1903, p. 411]), which forbids discharge if the bankrupt has "(5) in 
voluntary proceedings been granted a discharge in bankruptcy within 
six years." 

Counsel for the bankrupt has suggested that the first adjudication 
was not had in voluntary proceedings ; but, so far as the présent bank- 
rupt is concerned, the partnership proceedings must be deemed volun- 
tary. He contends chiefly that to deny the bankrupt a discharge in 
this case would be to give to the Ray bill a rétroactive effect; but this 
is not true. The original bankrupt act (Act July 1, 1898, c. 541, 30 
Stat. 544 [U. S. Comp. St. 1901, p. 3418]), indeed, did not forbid suc- 
cessive pétitions in bankruptcy and successive discharges thereunder, 
but it conferred upon a bankrupt no vested right to file successive 
pétitions and to receive successive discharges which is impaired by 
the Ray bill. That statute is not rétroactive. It créâtes no new of- 
fense and imposes no penalty, but only fixes new conditions of dis- 
charge in case of pétitions filed after its passage. Its language is 
plain, and, in accordance therewith, the discharge is hère refused. 



LAKE DRUMMOND CANAL & WATER CO. v. WEST END TRUST & 
SAPE DEPOSIT CO. 

(Circuit Court, E. D. Pennsylvania. June 27, 1904.) 

No. 56. 

1. CONTBACTS— PEBFOBMANCE— INDEMNITY— SUBETIES— EVIDENCE— RECOBDS. 

Where a contraetor for certain work covenanted to save plaintiff harm- 
less from ail claims advanced by any person by reason of the work done 
or omitted to be done under the contract, and at his own cost and expense 
to défend ail suits which might be brought against plaintiff on such claims, 
the records of suits so brought in which recoveries were had against plain- 
tiff, which plaintiff paid, were conclusive évidence as against the con- 
tractor's surety, provided they disclosed with sufficient certainty that the 
suits were founded on the négligence or other improper conduct of the 
contraetor. 
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2. Same. 

Where a contracter .agreëd to tndemnify plaîntiff against claims of third 
persons arising out of the work, put the records in suits brought on such 
clainis dld notidentify the contracter either by name or description as 
çausing the injury, and lt afftrmatively appeared that a part of the inju- 
ries for whiçh recoveries were had occurred af ter the contracter had left 
the work, such records,' being bftered as a whole in an action against the 
contractor's surety, were properly excluded. 

Motion for New Trial. 

A. T. Freedley, for plaintifï. 

John Hampton Barnes, for défendant. 

J. B. McPHpRSON, District Judge. This controversy arises 
upon the following facts: In Mardi, 1896, Patricius McManus en- 
tered jnto a contract with the plaintifï to dredge and widen a section 
of the Dismal Swamp Canal. He continued at work until the latter 
part of the year 1898, when,,jn : conséquence of disputes between him 
and the eompany, he gave up the contract. Thèse disputes were 
settled by an agreemént dated ,pecember 3, 1898, of which the fol- 
lowing is the only passagç that is now relevant: 

"(3) The said McManus hereby further covenants and agrées to duly and 
promptly protect and saye harniless, the eompany [plaintiff] from ail claims 
ôf, any sort or description which, nlay be advançed against the eompany by 
anyone éh acteount of or by reagon of work done or ohiitted to be done under 
the; said; contracta of March 23, 1896, and March 28, 1898, and at his own cost 
a.nd>e3£pens,e to défend ail suits which may be brought against the eompany on 
such çlftims." . ;■';,; , .-; ..',..,;• 

The défendant becarne the surety of McManus upon this agree- 
mént, feinding itself for "thé j prompt and faithful performance of ail 
the covenants, warrantiesj and' agreements of Patricius McManus as 
set forth in the foregoing contract." Dtiring the period betwéen 
Junè 29, 190Q, and May 25, 1901, eight suits were brought against 
the canal eompany in North Carolina by owners of land bordering 
upon the cariai along the section where McManus had been at work. 
In thèse suits it was chargedthat the canal eompany, its agents, em- 
ployés, and etmtractors, deposited large .quantities of mud, sand, and 
water upon the lands of the plaintiffs, filled up the drainage ditches, 
and caused water to accumuiate or pond upon the surface, thereby 
injuring the productive capacity of the soil, and doing much dam- 
age both to the ahnuâl cr'ô'ps arid àlso tb the frëèhold. Rècovery 
was had in each case, the' judgfrients were affirmed by the Suprême 
Court of North :C,arolina, and an aggregate sumof .more than $10,- 
000 was paid by the canal eompany in satisfaction of the claims. 
Both McManus and the défendant were notified of the suits as they 
were brought, and were asked tp défend them, but thèse requests 
were either ignored or refused. The présent suit is brought to re- 
cover from the surety the sums thus paid by fche défendant, the 
averrnent beingthat ail theae suits were founded upon the négligent 
or othef improper conduçt, of McManus, and that he had bound him- 
self by the agreemént of December 3, 1898, to save the eansl eom- 
pany harmless from ail litigation that might grow out of work done 
by him. At the trial the plaintifï ofïered in évidence certified copies 
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of the Xorth Carolina records, but they were excluded by the court, 
and this exclusion is the principal subject of complaint under the 
présent motion. 

It is undoubtedly true that under the facts above stated the records 
would hâve been not only évidence, but conclusive évidence, against 
the surety (Washington Gas Co. v. District of Columbia, 161 U. S; 
329, 16 Sup. Ct. 564, 40 L. Ed. 712), if they had disclosed with suffi- 
cient certainty that the suits were founded upon the négligent or 
other improper conduct of McManus. The difficulty, in my mind, 
during the trial, however, was that they did not show with the need- 
ful précision this important fact. McManus' name does not appear 
in them at ail ; neither is he so described as to be definitely pointed 
out. The acts complained of are described as the acts of the canal 
company, its agents, employés or contractors, and the only way in 
which McManus can be connected with the injuries is by other évi- 
dence in the case, coupled with the averment in five of the records 
that the harm was done when the canal was being widened in 1898. 
Even this help is not to be found in three of the records— the suits 
of Norris, Burnham, and Edney — for in each of thèse cases the in- 
jury is averred to hâve been done in part during the year 1899, affcer 
McManus had retired from the work, and the company alone was 
carrying it on. Thèse records âfforded no means of separating the 
damage done in the year 1899 from the damage done in 1898, the 
judgments being for lump sUms; yet for the first item McManus 
could not be held liable. So, also, with regard to the items making 
up the sums recovered. In several of the cases it affirmatively ap- 
pears that awards were made for damages to the crops of 1899, 1900, 
and 1901, for which the canal company would -be liable; if the injury 
was done by its failure to open the drainage ditches that McManus' 
may hâve left filled up; and this is specifically charged against the 
company as one of the grounds for recovery. Surely, if the canal 
company found that a nuisance had been left on its hands by Mc- 
Manus, it was boundto abate it, and if it failed to do so, and there'by 
became liable in damages, it cannot recover such damages from the 
person who may hâve been equally guilty of the wrong. Because of 
this lack of definiteness and précision in the records, they did not 
seem to me to be compétent, and I am still of the same opinion. 

I may add that the records were offered as a whole, and the rul- 
ing of the court was upon them as a whole, and not separately. 

The motion for a new trial is refused. 
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In re O'DONNELL et al. 

(District Court, D. Massachusetts. July 22, 1904.) 

No. 8,573. 

1. Bankruptct— Acts or Bànkstjptoy— Tbansfeb with Intent to Peefek 

Ceeditoe. 

An assignaient by an insolvent to a créditer of earnings to beconie due 
under a building cantract, wtiere recording was essential to the validity 
of such assignaient under the laws of the state, and it was so recorded 
within four months prior to the flling of a pétition in bankruptcy against 
the assignor, was a transfer with intent to prêter the creditor, whien con- 
stituted an act of bankruptey, and warrants an adjudication under Bankr. 
Act, July 1, 1898, c. 541, § 3b, 30 Stat. 546 [U. S. Comp. St. 1901, p. 3422]. 

2. Same— Ckeditoe— Accommodation Indorsek, 

An accommodation indorser 1 of notes, evén before payment, is a créd- 
iter of the maker, and a transfer of property to him as security by such 
maker while insolvent constitutes an act of bankruptcy. 

In Bankruptcy. Hearing on involuntary pétition. 

Berry & Upton, for petitioning creditors. 
H. H. Folsom, for Reichenbacher. 

LOWELL, District Judge. Involuntary pétition filed February 6, 
1904, against O'-Donnell and Ferguson as partners. The acts of bank- 
ruptcy alleged were (1) a conveyance to hinder, delay, and def raud cred- 
itors, and (2) a conveyance with intent to prefer Reichenbacher. I find 
the facts as follows : The firm had a contract to build a house. On 
July 11, 1903, O'Donnell assigned' the payments coming due there- 
under to Reichenbacher. At that time Reichenbacher had indorsed for 
accommodation the firm notes for $1,265. On October 2d, O'Donnell 
disputed the validity of the assignaient. Another was signed by both 
partners, expressly recognizing and confirming the first. At that time 
the firm was indebted to Reichenbacher by way of his indorsement of 
their paper and otherwise to the amount of $3,090. The assignments 
were recorded October 6th and 9th respectively. When the pétition 
was filed the firm owed Reichenbacher about $3,763, and he held as 
security from $3,500 to $3,800 by virtue of the above-mentioned as- 
signments of moneys coming due under the contract. At the time the 
assignments were made the respondents were insolvent. The writings 
and agreements of the respondents shown in évidence establish the ex- 
istence of a partnership, and I find accordingly. The first act of bank- 
ruptcy alleged was not proved. The second assignment of earnings, 
made October 2, 1903, and recorded October 9th, can hardly be treated 
as a superfluous récognition of the validity of the first assignment. 
There was admitted doubt of its validity, and payment had been refused 
thereunder. Even if the later assignment be disregarded, however, the 
décision is not affected, for the earlier assignment was no less invalid 
as a préférence. The assignments required record. Rev. Laws Mass. 
c. 189, § 34; Somers v. Keliher, 115 Mass. 165; Tracy v. Waters, 
162 Mass. 562, 39 N. E. 190. In Chester v. McDonald (Mass.) 69 
N. E. 1075, the Suprême Court of Massachusetts said, indeed, that 
the cases first cited cannot be sustained if they cover the price to be 
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paid for the construction of a building into which enters no service by 
way of manual labor or of personal supervision, direction, or control 
of the assignor. In the case at bar the contract calls for no supervi- 
sion from the contractors, and O'Donnell was not fitted to give any, 
but Ferguson became a partner expressly to give this supervision, and 
so Chester v. McDonald must be deemed inapplicable. It follows 
that the giving of thèse cbnveyances was an act of bankruptcy if either 
gave a préférence to the assignée. Bankr. Act July 1, 1898, c. 541, 
§§ 3b, 60a, 30 Stat. 546, 562 [U. S. Comp. St. 1901, pp. 3422, 3446] 
as amended by Ray Bill (Act Feb. 5, 1903, c. 487) § 13, 32 Stat. 799 
[Supp. U. S. Comp. St. 1901, p. 416]. 

Was Reichenbacher a créditer prèferred by the assignments? He 
was then an indorser of the respondénts' paper. His liability was con- 
tingent. In Moch v. Market Bank, 107 Fed. 897, 47 C. C. A. 49, a 
noteholder was held to hâve a provable claim against a bankrupt in- 
dorser, and in Swarts v. Siegel, 117 Fed. 13, 54 C. C. A. 399, it was said 
that an accommodation indorser, even before payment, is a creditor of 
the bankrupt debtor whose paper he has indorsed. See pages 17, 18, 
117 Fed., and pages 404, 405, 54 C. C. A. Reichenbacher was, there- 
fore, the bankrupt's creditor at the time of both assignments. If the 
assignments stand, Reichenbacher will receive a greater percentage of 
his debt than other creditors. Whether he can hold the assignments 
by paying to the estate the amount he has been prèferred, need not now 
be determined. 

Adjudication to be made. 



In ré COLEMAN. 

(District Court, S. D. New Tork. June 10, 1904.) 

1. Mandamus— Fedebal Côtjbts— Jùkisdiction. 

Fédéral courts can only grant a writ Of mandamus In ald of an exîsting 
jurisdiction. ' 

:2. Same— Bankrtj:ptcy— Executive Officebs— Discrétion. 

Where a receiver in bankruptcy was authorized to carry on the business 
of publisbing a newspaper with a view to preserving its good will as an 
asset of the bankrupt's estate, but pending such publication the postmas- 
ter, by direction of the Postmaster General, prohibited the circulation of 
the paper through the mails as uhmailable matter, mandamus would not 
be granted to reverse such détermination, though the question whether 
the publication was objectionable might be the subject of a différence of 
opinion. ; 

Michel Kirtland, for petitioner. 

Charles D. Baker, Asst. U. S. Atty., opposed. 

HOL/T, District Judge. It is well settled that the United States 
■courts can only grant a mandamus in aid of an existing jurisdiction. 
It is usually granted to enforce the collection of a judgment. In this 
case this court, as a court of bankruptcy, has made an order authorizing 

H 1. See Courts, vol. 13, Cent. Dig. § 803. 
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a Teceiver în bankruptcy to carry on for a short tïme tfie tJmsîneSs of 
publishing a newspaper,;with a view of preserving its good will as an 
asset of the bankrupt estate., Under. ( these circumstarices I should hesi- 
tate to hold without further considération that this court would hâve 
no power in a proper case to issue a mandamus in furtherance of the 
order in bankruptcy to càrry on the business. But I think in this case 
the gênerai principle appjiès that a mandamus will not be issued to in- 
terfère with the legitirnate discrétion , of an executive officer. The 
postmaster, by direction ;of the. Postmaster General, Jinder the statute, 
has prohibited the circulation through the mails of thé paper in question 
as unmailable matter. The question whether the contents of the 
publication in question corne within thé prohibition of the statute is 
one upon which there might be a différence of opinion, but the articles 
and pictures in the paper which are objected to are of such a character 
that, in my opinion, it cannot besauj that the postmaster, in deciding 
that it is unmailable, has abùsed hîs discrétion. 
I think, under thèse circûmstances, that the motion must be denied. 



STOCKWELLv. BOSTON & M. R. CO. 

<■■■■ ' :-iii -:-.. ■ ■■- : 

(Circuit Cour$ D» Vermont June 30, 1904) 

1. DlCATH— FEDEEAL COTJBT»— JUBIBDICTION. 

The fédéral courts hâve jurisdiction of an action for death of a servant 
only where it is between citizens of différent states or between citlzens 
and aliéna. 

2. Same— Jubisdictionai. Facts— Averment. 

In an action In the fedepaj courts for the wrongful killing of a servant, 
an averment that the défendant is a corporation organized under the laws 
of the commonwealth of Massachusetts, and that the plaintiff was "of 
Brattleboro, in the county of Windham and state of Vermont, executrix" 
of the will of the deceased, late of Brattleboro, was insufflcient to show 
' diversity, :Qf eitiEenship, «ince the allégation of plaintiff's résidence did not 
négative the fact that she was only temporarily residing In the state of 
Vermont, and was not a citizen of the same state as the défendant 

AtLaw, 

Clârke C. Fitts, for plaintif . 

Wrii. B. C. Stickney, for défendant 

WHEELER, District Judgei This cause has been heard upon a de- 
murrer to the plaintiff 's déclaration. A déclaration that does not set forth 
a cause of action within the jurisdiction of the court is insufficient This 
court has jurisdiction of suits of this nature only when they are between 
citizens of différent states, or between citizens and aliens. The déclara- 
tion should, ther^fore, show by direct allégation, without ambiguity, ei- 
ther in itsélror in connection with the writ, the required diversity of 

f 2. Averment» of cltizeriship to show jurisdiction in fédéral courts, see not» 
to Shipp v. Williams, 10 C. C. A. 261. 
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citizenship or alienage. There is no mention of either in this déclara- 
tion or writ. The défendant is set up as a corporation organized under 
the laws of the commonwealth of Massachusetts, which may well 
enough show that it is a citizen of the state of Massachusetts ; but the 
plaintif! is only set up as "of Brattleboro, in the county of Windham 
and state of Vermont, executrix" of the will of Walter D. Stockwell, 
late of Brattleboro. This may be true and she not be a citizen of Ver- 
mont, but only a temporary résident or inhabitant, and a citizen of the 
same state as the défendant. Shaw v. Quincy Mining Co., 145 U. S. 
444, 12 Sup. Ct. 935, 36 L. Ed. 768. This leaves the court now with- 
out jurisdiction of the question discussed by counsel as to maintaining 
a suit upon the New Hampshire statute. 
Demurrer sustained. 



STOCKWELL t. BOSTON & M. R. CO: 

(Circuit Court, D. Vermont July 11, 1904.) 

X, Fédéral Courts— Diversitt of Citizenship — Amendment of Recobd. 

Where a demurrer to a déclaration in a fédéral court was sustained 
because of an insufficient avéraient of diversity of citizenship on which 
jurisdiction depended, plaintiff was entitled to amend the writ to show 
diversity of citizenship according to the fact 

2. Wbongful Death— Tbansitoby Cause of Action— Accbual— Place. 

Where intestate was domiciled in Vermont at the time he was kl lied 
In New Hampshire, the cause of action for his alleged wrongful death ac- 
crued to him in Vermont, and not in New Hampshire. 

& Same— Subvival of Action. 

A cause of action for wrongful death would not survive, as authorized 
by Pub. St N. H. 1901, c. 191, in any place where an administrator 
should be appointed merely for the purpose of recovering damages for 
such wrongful death as an asset of decedent's estate, but survived only 
in the state where deceased had his domicile at the time of his death, 
where the cause of action accrued. 

At Law. 

Clarke C. Fitts, for plaintiff. 

Wm. B. C. Stickney, for défendant. 

WHEELER, District Judge. As the writ has been amended accord- 
ing to the fact, which is allowable in such cases, the plaintiff now stands 
as a citizen of this state, and this court has now jurisdiction to consider 
the cause of action set up in the déclaration as challenged by the de- 
murrer. 

The intestate was domiciled in Vermont, and, although he was killed 
in New Hampshire, hère is the place where transitory causes of action 
would accrue to him and survive, if by law survivable. The action is 
for causing his death, and by the statute of New Hampshire is made 
to survive for the benefit of the widow and of the children, if any.; but 
the statute does not provide to what personal représentative the cause 

f 1. Averments of citizenship to show jurisdiction in fédéral courts, aee note 
to Shipp v. Williams. 10 C. C. A. 261. 
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of action sb.a,U survive. That is Ieft to the opération of gênerai Iaw. 
Pub. St, ( JÏt : H, 1,901, ç. 191. Itwould not survive in any place where 
an administratpr should be appointed, merely for recovering this liabil- 
ity as an asset. Lyon v. Boston & M. Railroad Co. (C. C.) 107 Fed. 
386. Âs/no; cause of action, would accrue to the deceased in such a ju- 
risdiction»;:therewould be none to survive; but wherever it should ac- 
crue tohim, there it would be to survive. Dennick v. Railroad Co., 
103 U. S; 11, 26 L. Éd. 439; Stewart v. Baltimore & Ohio Railroad 
Co., 168 U. S, 445, 18 Sup. Ct. 105, 42 L. Ed. 537. The right of ac- 
tion seemSjbythe statute to be intended to survive where it would ac- 
crue to tfjg deceased, which would be at the place of his domicile and 
principal administration, which ishexe; and the plaintiff seems to be 
his personal représentative hère, to whom it would survive if it existed. 
Demurrer overruled. 



THE VEDAMORE. 

(District Court, D. Mary la nd. June 28, 1904.) 

1. Coixïston^-Fog— Négligence. 

Défendant steamer, while seeklng anchorage In Chesapeake Bay during 
fog, côlllded with libelants' Schooner, laden with cord wood, witb such 
force as to eut into the schooner's hull, though her deck was loaded 8 feet 
high, with wood which extended about 10 inches beyond her hull. At 
slow speed, with her engjnes full.speed astern, the steamer could hâve 
stopped her headway in not more/than twice her length, yet, when those 
on the steamer heard the schooner's fog horn, and the pilot gave orders to 
reverse, the vessels were so close that a collision could not be averted. 
The only lookout maintained on the steamer was in the crow's-nest on 
the foreinàst, 60 feet ahoye fieck, ànd bver a flock of sheep laden on deck, 
the bleating of which tended tp neutralize signais. There was évidence 
that the schooner was going at a, speed not exceeding four miles an hour, 
and that she blew prpper ïpg signais at very fréquent intervais. Held, 
that the colïision was cattBed èlthèr by the immoderate speed of the steam- 
er, or by her failure to seasonably hêaï the schooner's foghorn, caused by 
failure to maintain a lookout in the bow, and that the steamer was there- 
fore liable. 

In Admiralty. 

Robert H. .Smith, for Hbelémts. 

Arthur George Brown, Charles W. Field, and R. E. Lee Marshall, 
for respondents. 

MORRIS, District Judge. This was a collision in a fog off Smith's 
Point, in the Chesapeake Bay, between the steamer Vedamore and a 
small schooner-figged sail vessel loaded with wood. The fog was of 
sUch density that vessels could not be seen more than 200 or 300 feet 
off, and the master of the stëamship considered it was unsafe to navi- 
gate a vessel of the great size and momentum of the Vedamore in the 
Chesapeake Bay, and had urged the pilot to corne to anchor. The pilot 

fl. Collision rules, speed of steamers in fog, see note to The Niagara, 28 
C. C. A. 532. 
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sounded the depth, and, finding 17 fathoms, concluded that it would be 
better to take the steamer nearer to the westward shore, and more out 
of the track of vessels, before anchoring. He headed the steamship 
to the westward, going at a slow speed, and had stopped his engines 
preparatory to anchoring, when he heard the fog signais of another 
steamer approaching him in her course down the bay. He then, in or- 
der to avoid lying directly across the track of the approaching steamer, 
started his engines slowly ahead, directing his course to the southward 
until the approaching steamer had overtaken him and passed on his 
port side. Havjng again sounded the depth of the water while pro- 
ceeding at a very slow speed, he was preparing to anchor, when the 
fog signal of the schooner was heard on the port bow. As soon as the 
signal was heard on the bridge, the pilot rang to stop and reverse the 
engines ; but, before the steamship came to a standstill, it collided with 
the schooner, with the resuit that the schooner was so eut into that she 
fïlled with water, and would hâve overturned, but was held upright 
by the entanglement of her rigging with the bow of the steamer until 
the steamer, after the schooner's master and crew had been taken on 
board, backed out from her. 

The proof in the case supports the contention that the schooner had a 
light wind, and was going at a moderate speed, not exceeding four 
miles an hour, and that she was blowing proper fog signais at very fré- 
quent intervais. The light wind was blowing from her directly to- 
wards the steamer, the water was smooth, and there was nothing in the 
weather or the water to prevent the schooner's horn from being heard 
on the steamer. As to the steamer's speed, the proof and ail the sur- 
rounding circumstances support her contention that she was going at 
a moderate speed — probably not over four or nve miles an hour, and 
perhaps less. The testimony of the master, the pilot, the second officer, 
and the wheelsman, ail of whom were on the steamer's bridge, is that, 
as soon as the schooner's horn was heard on the bridge, the pilot sig- 
naled full speed astern to the engine room. And yet the vessels came 
together with sufficient force to eut into the schooner's hull, although 
her deck was loaded 8 feet high with cord wood, which extended out 
10 inches beyond the sides of the schooner's hull. Going at slow speed, 
the steamer, with her engines full speed astern, could hâve stopped her 
headway in not more than twice her length; but it appears that when 
those on the steamer's bridge heard the schooner's fog horn, and the 
pilot gave the order, the vessels were so close together that the steamer 
did not stop her headway in time to avoid cuttïng down the schooner. 
I think the proof leaves only one probable explanation of this state of 
facts, and that is that the schooner's signais were not heard as soon as 
they shoûld hâve been. 

The steamer is of the largest class of océan freight steamers. Her 
bridge is at least 150 feet from her bow. The only lookout was in the 
crow's-nest on the foremast, some 60 feet above the deck. The steam- 
er was carrying on her deck a large number of sheep. The master, I 
think, said about 1,000 of them. When the schooner's fog signal was 
first heard on the bridge, the master said to the pilot, "I just heard ei- 
ther a fog horn or the bleating of a sheep ;" and, the lookout just then 
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signaling by <sne stroke on his bel! a vessel on the port bow, the pilot 
rang to the en ( gine room, "Full speed astern," and the collision quickly 
followed. It seems not improbable that the attention of those on the 
bridge was directed to finding a suitable anchorage, and to getting 
ready to anchor, and to the danger from the other steamer which had 
been çoming down behind them, and had only just then passed clear, 
and their hearing may hâve been distracted by the noises from the ani- 
mais on deck. The lookout was up high on the foremast, about a hun- 
dred feet from the stem, and over the animais. This was not the best 
location for hearing the iog signais of the small sailing vessels, of 
which so many navigate the Chesapeake Bay. I should say that a man 
forward in the very bow would be in a better position. In so dense a 
fog, and in a water so frequented by vessels, every reasonable précau- 
tion should be observed; and it would seem that, under the surround- 
ing circumstances, a lookout forward on the bow would hâve been a 
proper additional safeguard. It seems quite satisfactorily proved that 
the schooner gave fog signais which should hâve been seasonably 
heard. The mate of the schooner testified that on the schooner they 
heard at intervais three fog signais from the steamer, and that the 
schooner's signais were blown more frequently and at less intervais. 
If they had been seasonably heard,: I cannot find that there was any- 
thing to prevent the steamer coming to a standstill in time to prevent 
damage to the schooner. The schooner having but little speed, the col- 
lision must hâve been caused either by the immoderate speed on the 
part of the steamer, or by her failure to seasonably hear the schooner's 
horn. In my judgment, the surrounding circumstances point to this 
latter cause as the fault to which the collision is attributable. 
Decree in favor of the libelants. 



PETERSON v. ROESSLER & HASSLACHER CHEMICAL CO. 
(Circuit Court, D. New Jersey. July 22, 1904.) 

1. Màstee and Servant— Injtjbies to .Servant— Measure or Damages. 

In an action against a master for injuries to a servant, in the absence 
of aggravating circumstances, tb<e measure of damages is the pecuniary 
loss sustained by plaintiff , and compensation for s'uffering endured. 

2. Same— Damages— -Pecuniary Loss— How Estimated on Complète Destruc- 

tion or Earning Powers. " ; 

Where there has been a complète destruction of the plaintifC's earning 
powers, thé pecuniary loss is to be theoretically estimated by the capital 
which, at a fair rate of interest, will prdduce à yearly sum equal to the 
average wages likely to be earned during the plaintiffs expectancy of llfe, 
less such a sum as, at compotind interest for the same period, vvill equal 
and offset such sum. . 

3. Same— Damages— ExcEssiVENEsa,; 

Where plaintiff, a laborer 39 years of âge, who had been in defendant's 
employ for 11 years, during which time the character of his work had 
not materially changea, was so injured by the explosion of certain lime 
that he lost his sight at a time when his earning capacity was $1.50 per 
day, a verdict awarding plaintiff $9,500 was excessive, and should be re- 
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duced to $8,000, of wliich $6,000 should be awarded for the pecuniary loss 
sustained, and $2,000 as compensation for suffering. 

Rule to show cause why a new trial should not be granted on the 
ground that the verdict is excessive. 

Willard P. Voorhees, for the rule. 
Joseph "Ë. Stricker, opposed. 

ARCHBALD, District Judge. 1 The ground of the défendants' lia- 
bility is a narrow one. The plaintifï, whb was employed as a laborer at 
their works, was engaged in the somewhat ordinary task of making 
whitewash from unslacked lime. He was using a sheet-iron can or 
drum, about the size of a'barrel, and, after the lime had slacked a little, 
incautiously pouring in a second supply of water and stirring it around 
with a stick as he stood over it, the lime exploded in his face and burnéd 
out his eyes. The jury hâve found that, on account of the danger in- 
volved in the process, particularly where such a vessel as this was used, 
the plaintifï, who was unacquainted with it, ought to hâve been properly 
warned and instructed, for failure of which they hâve given him a ver- 
dict for $9,500. It is claimed that this is excessive, in view of the fact 
that the plaintiff was an ordinary laborer, earning but $1.50 a day ; and 
the court is moved to reduce the verdict to what would be reasonable. 
or to grant a new trial in case the plaintifï refuses to consent to it. It 
is a délicate matter to revise the action of a jury in such a case, the 
whole subject of the damages to be given being committed so com- 
pletely to their judgment. There are a few gênerai considérations, how- 
ever, which afïord some guide. Aside from the question of the suffer- 
ing endured, and there being no circumstances of aggravation, the basis 
of the verdict is the pecuniary loss which has been sustained ; and to 
that, so far as it can be determined, it is to be confined. The question 
in the présent instance is whether that has been exceeded. The plain- 
tifï, as already stated, was a day laborer, doing the most ordinary man- 
ual work, and earning $1.50 a day. He was 39 years old at the time 
of the accident, and had been in the défendants' employ for about 11 
years, during which time the character of his work had not materially 
changed. By the loss of his eyes he is deprived of the means of mak- 
ing a living, such as he had been doing, and the question is, what is a 
fair compensation therefor? 

The earning capacity of the plaintifï at the time of the accident was 
undoubtedly at its maximum. In ail the years of his employment, he 
seems to hâve made no advance, and none could therefore be expected 
in the years to corne. His physical powers were also at their best. 
With steady employment, uninterrupted by sickness, accident, or other 
cause, his wages would amount to about $450 a year. But with the 
uncertàinties of life considered, of which his présent condition affords 
ah unfprtunate example, he could hardly count on this for ail time. 
Mùch less could he with advancing âge, assuming that he lived out 
his expectation, according to the tables of mortality, of 25 or 30 years. 
What, then; can be said to represent the présent cash value of the abil- 

i Specially assigned. 
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ity to eàr'n a living for himself and family of which he was possessed? 

It is said by the plaintïff's counsel that it would cost $8,100, at the 
ruling rates of interest, to purchase an annuity of $468, which is taken 
as representing his yearly earnings, for a person of his âge. But this 
is putting thèse earnings — ail things considered — entirely too high. 
Neither is the problem to be solved on the basis of what would be re- 
quired to buy an annuity. Year in and year out, from the âge of 40 to 
70, which comprised the, probable span of life of this man at the time 
of the accident, $1.25 a day, or $375 a year, as it seems to me,, was ail, 
on an average* that he could expect to earn by the labor of his hands. 
This allows for contingencies which cannot be disregarded, as well as 
for decreasing ability with the advance in âge. Now, $7,500 invested 
at 5 per cent., which it ought not to be difficult to obtain, would yield 
$375 a year throughout thé plaintiffs life; affording hirn ail that he 
could hope to earn, and leaving the principal intact at the end. Except 
for the latter circumstancc^his might be regarded as fairly represent- 
ing, in capitalized form, the earning power of the plaintiff, of which he 
has been deprived; but the fact that the capital remains unimpaired 
must be taken into considération, and a material déduction made on ac- 
count of it. Theoretically this should be such that, at compound inter- 
est for the period of expectancy, it would equal, and thus offset, the 
amount awarded, which it would thus practically wipe out In the 
présent instance, if I hâve figured it correctly, there should be a réduc- 
tion of some $1,500 from the sum first named, leaving $6,000 to repre- 
sent the actual pecuniary loss. To this must be added something, out- 
side of the question of earnings, to compensate for the suffering which 
the plaintiff has endured, and for the fact, aside from any sentiment, 
that he must go blind ail his days. Fixing this at $2,000, the total dam- 
ages would be $8,000, to which amount, in my judgment, the verdict 
should be reduced. 

It is therefore ordered that the plaintiff within 20 days agrée to a 
réduction of the verdict to $8,000, remitting the excess, or otherwise 
that the défendants hâve a new trial. 



DANA & CO. r. COSMOPOLITAN SHIPPING CO. et at 

(District Court, E. D. Pennsylvanie^ July 7, 1904.) 

No. 51. 

I. ADMIBAitT-^rBEIGBT-^NoWDBLIVEBT— iNTEBKOGATOBnSa— EXCEPTIONS. 

Where, on a libel In admirai ty to recover for a shortage of 51 tons In 
i delivery of pig iron, it was alleged that respondent delivered to other 
consignées out of the sanje cargo 91 tons of pig iron more than had been 
«hipped tp them, respo'ndént could not object to answering interrogatories 
calling fbr the namës of the other consignées to whom delivery of pig iron 
was made out of the same cargo, the number of tons delivered to each, 
and the amount called for by their respective bills of lading, on the ground 
that it required respondent to disclose the business of other shipperg en- 
gagea in the same trade as libelant 
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In Admiralty. Dismissing exceptions to interrogatories 

Flanders & Pugh, for libelant. 

Biddle & Ward, ]. Rodman Paul, Howard H. Yocum, Convers '& 
Kirlin, and John Munro Woolsey, for respondents. 

HOIXAND, District judge. The libelant allèges that the respond- 
ent company delivered to them, at Philadelphia, 51 tons of pig iron less 
than was placed on board its vessels at Rotterdam for them, and fur- 
ther allèges that at the same time the respondent delivered to other con- 
signées, out of the same cargo, 91 tons of pig iron more than they had 
shipped to them. A recovery for the amount of shortage in pig iron 
is sought by the libelant, and interrogatories were filed requiring the re- 
spondent to answer on oath, giving the names of the other consignées 
to whom delivery of iron in Philadelphia was made put of the same 
cargo, the number of tons to each, and the amount in excess to such 
consignées called for by their respective bills of lading. Exceptions 
were filed to thèse interrogatories for the reason they are irrelevant and 
immaterial to the issue raised by the libel and answer, and objecting to 
a disclosuré of the business of the respondent. 

I cannot agrée with the exceptants. The claim of libelant that there 
were delivered to them 51 tons of pig iron less than was placed on 
board for them is the fact sought to be established, and if they can show 
that other consignées, who shipped iron at the same time in the same 
vessels, received much more than they had purchased and for which 
their bills of lading called, it would be some évidence to show that the 
libelant's iron had been received on board and delivered to some one 
else by the respondent. The objection that it requires the respondent 
to disclose the business of their shippers engaged in the same trade as 
libelant cannot be considered if the libelant's claim is a valid one. They 
are entitled to the production of such facts as will prove their case, 
notwithstanding it may divulge the business of other shippers who are 
engaged in the same business. There is nothing in the law to exempt 
respondent from disclosing in its answer to interrogatories matters of 
this kind, otherwise relevant, so long as they are not matters which will 
expose him to any prosecution or punishment for crime or for any pen- 
alty or any forfeiture of his property for any pénal offense. This is 
the only ground of objection that can be interposed to interrogatories 
diciting facts which hâve a bearing upon the case. 

The exceptions are dismissed, and the respondent directed to answer. 
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M. J. BREITENBACH CO. v. SPANGENBERG et al. 

^ (Circuit Court, S. D. New York. June 15, 1904.) 

1. TBADK-MarKS— DBSbBIPÏIVE OR ÀBBÏTBABY NAME. 

ïlie name "Pepto-Mangân," as applied to a médicinal préparation, is 
àpjjàreUtly arbitrary and ranoifel, rather than merely descriptive, and, 
in the absence ><>f/ évidence to the contrary, must be assùmed tp be one 
. which may be lawfully appropriated as a trade-mark. 

2. Sambi^-Un-faib Compétition. : r 

AM\\ aHeging that défendants make a médicinal préparation. similar to 
one sbld by complainant, which they hâve given a similar name; and hâve 
suppliéd to customers asking for «miplainant's préparation, states a cause 
o£ action. 

In Equity, Suit for infrihgement of trade-mark and for unfair com- 
pétition. On demurrer to bill. 

Philip Carpenter and Frank Parker Ufford, for complainant. 
Frederick £. McLaughlin and Fred. L. Chappell, for défendants. 

HÔtyT, District Judge. I do not think that the name "Pepto-Man- 
gan" is simply descriptive, within the meaning of that term in the law 
of trade-marks. It seems, if analyzed by a person familiar with the 
Greek and, German languages, somewhat descriptive, but I think it 
would seern to the gênerai public to be an artificial and manufactured 
word. The complaint allèges that the inventor "adopted the arbitrary 
and fanciful words 'Pepto-Mangan' as the trade-mark and trade-name" 
by whiçh to designate his préparation, and the demurrer formally ad- 
mits this allégation. Évidence possibly might lead to a différent con- 
clusion, but. on this demurrer I think it clear that the court cannot as- 
sume that the term "Pepto-Mangan" is purely descriptive, but must as- 
sume that it is an arbitrary and fanciful trade-mark. That being so, it 
is not at ail clear, under the authorities, that the défendants did not in- 
fringe the r|ghts of the complainant when they adopted as the name of 
their préparation "Pepto-Manganate of Iron and Cascara." More- 
over, the complaint allèges that the défendants hâve substituted their 
tablets, and 1 supplied them to customers who hâve asked at their store 
for the complainant's "Pepto-Mangan." This allégation is formally 
admitted by the, demurrer, and constitutes a légal cause of action, which, 
if supported by évidence, would authorize a recovery. Undoubtedly 
some of the, f aet§; alleged .in the complaint do not constitute any légal 
cause of complaint, but I think that it is impossible to hold, upon this 
demurrer, that no cause of action whatever is alleged. 

Demurrer overruled, with leave to défendants to answer within 20 
days on payment of costs. 

1Ï 1. Arbitrary, descriptive, or fictitious eharacter of trade-marks or trade- 
names, see note to Searle & Hereth Co. v. Warner, 50 C. C. A. 323. 

If 2. Unfair compétition, see notes to Scheuer v. Muller, 20 C. C. A. 165 ; Lare 
v. Harper, 30 C. C. A. 376. 



CLANCr V. BAEKEB. 161 



CLANCT T. BARKER et ftL 

(Circuit Court of Appeals, Bighth Circuit May 28, 1904.) 

No. 1,941. 

J. ÏICICKSEPERS— LlABILITT TO GUESTS. 

Innkeepers are not insurers of the safety of the persons of their guests. 
The llmit of their liability is for the exercise of reasonable care for the 
safety, comfort, and ehtertainment of their visitors. 

2. Same— Not Liable foe Acts of Servants Beyond The Scope of theib EM- 
PLOYMENT. 

Innkeepers do not contract to insure the safety of their guests against 
injuries which are inflicted upon them by the négligent or willful acts of 
their servants beyond the scope and course of their employment, and for 
Buch acts they are not liable in damages when they hâve exercised reason- 
able care to prevent them. 
8. Same— Liability to Guests— Faots. 

A boy about six years of âge, a guest of the défendants at their hôtel, 
wandered out of the room assigned to him, and into a room in which a 
bell boy or porter of the défendants was engagea in playing a harmonica 
for his own amusement, and the latter accidentally or willfijlly shot the 
former with a pistol. 

Held, the bell boy was not acting within the course or within the ap- 
parent or actual scope of his employment at the time of the shooting, and 
the innkeepers were not liable for the injury ne inflicted. 

Thayer, Circuit Judge, dissenting. 
(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

John O. Yeiser, for plaintif!" in error. 
William A. Redick, for défendants in error. 

Before SANBORN, THAYER, and HOOK, Circuit Judge». 

SANBORN, Circuit Judge. This case was determined in the low- 
er court on a demurrer to the évidence ; the trial court holding, on 
the conclusion of the plaintiffs testimony, that there was no substan- 
tial évidence warranting a recovery. It accordingly directed a verdict 
in favor of the défendants. This action was taken on testimony which 
tended to establish, and did establish, the following facts : 

Freeman Clancy, in whose behalf the action is brought, at the 
time of the accident hereafter described, was about six years old, 
and was stopping with his parents at the Barker Hôtel, in the city 
of Omaha, Neb. ; the father, mother, and son having been guests at 
the hôtel for a few days prior to the accident. During the evening 
of January 15, 1902, about 8 :30 p. m., he went down the elevator from 
one of the upper floors, where the room occupied by his parents 
was located, to the ground floor of the hôtel for the purpose, as h<? 
says, of getting some ice water. Reaching the ground floor, he 
passed by a room where some one was playing a harmonica. The 
door being ajar, he entered this room, actuated, apparently, by no 
other motive than childish curiosity, and found a boy, who was 
employed about the hôtel either as a bell boy or porter, engaged in 
playing the instrument. Another boy who ran the hôtel elevator 
131 F.— 11 
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was also in the room. Both of thèse employés of the hôtel seem to 
hâve been off duty at the time, and engaged in amusing themselves 
in a rooin çthat {vsras not D^çiupied by, guest f s. As the boy Clancy en- 
tered the room, the boy who was playing the harmonica said to him, 
evidently in jest, "See hère, young 1 fellow ; if you touch anything, hère 
is what you will get," at the same time pointing a pistol at him. The 
pistol wàâ aççidentally discHarged, the bail striking the boy in the 
head, fractufing "the frontal ethnôid and sphenoid bones of the 
head," and destroying prie of his eyes. The bail alsp passed through 
the boy's thumb, but the irijiiry did not prove fatal. 

One paragraph of the complaint, on which the case was tried, al- 
leged: 

"Thàtfflk'.or about the 12th day of January, 1902, the said fatber and mother 
of the plaintiff entered thé sàid hôtel of défendant with their said infant child, 
the plaintiff, as guests of défendant, for a temporary rest in said eity at said 
hôtel, and were received by the said défendants as the guests of the said inn- 
keepers or' hôtel keepers; the défendants thereby contracting with the said 
fathér forand on behalf Of said plaintiff, and with the plaintiff by Implication 
of la w, for his Personal safetyj kind treatment, and for ail of the usual hos- 
pitalités, co.venants, and agreeïnents, and obligations due from an innkeeper 
and hotelkeeper to his guests." : 

Anothjer; paragraph of; the complaint alleged, in substance, that 
it was the duty of the belt boy or porter, through whose acts as afore- 
said the injury was sustained — 

"To direct the guests of said hôtel about said hôtel, and to wait on, watch over, 
and protect ,said guests and their; property and the property of the said hôtel, 
and such ôther" duties as are ùsûally required of porters by innkeepers or hôtel 
keepers, and imposed by law." 

Another paragraph of the complaint alleged that said bell boy or 
porter, being a servant of the défendants and of said hôtel, in that 
capacity, by the acts heretofore described — 

"Violated ail obligations of hospitality and patience due from said défendants, 
through said servants, to said infant guest, and the défendants thereby vio- 
lated their àgrefement, duty, and obligation of law with and to the plaintiff." 

On this state of facts and pleading, counsel for the plaintiff in error 
asserts a right of recoyery against the défendants on two grounds: 
First, he contends that by receiving the boy and his parents as guests 
at the hôtel the proprietors of the hôtel undertook, like a common 
carrier of passengers, ,to protect him against injuries occasioned by 
the négligence or willful misconduct of their employés in and about 
the hôtel, and that this contractual obligation of the défendants was 
viqlated. In the second place, counsel contends that when Lacey, 
the porter, pointed the, pistol at the boy, he was guilty of a wrongful 
and négligent act; that he was engagea at the time in the perform- 
ance of one of his duties as servant ; and that on this ground the 
défendants are, liable. It is, argued that it was a part of Lacey's duty 
as a servant, when the child entered the room where he was playing 
the harmonica, to s.ee that he did not disturb or handle any articles 
in the room; that a jury might well infer that the act which occa- 
sioned the injury was donc by Lacey in the performance of this duty ; 
and that the ordinary rule, "Respondeat superior," applies to the case. 

We entertain no doubt that the act in question was in fact wrong- 
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fui and négligent, but the difficulty which we encounter în uphold- 
ing this latter theory is that the évidence fails to show that Lacey 
had been charged with the duty of guarding such articles as may 
hâve been in the room where the accident occurred, or that the room 
contained any articles which the child could hâve injured or carried 
away, or that he had made any movement in that direction. Ail 
this is mère surmise, which will not suffice to sustain a verdict. So 
far as the évidence warrants an inference, the inference is that Lacey 
was not engaged at the time in the discharge of any duty for and in 
behalf of the défendants ; that he was temporarily, at least, off duty, 
engaged in amusing himself; and that he pointed the pistol at the 
child in sport, to see how he would act, rather than to prevent him 
from touching or intermeddling with an)'thing in the room. The 
act in question seems to hâve been prompted by a momentary im- 
pulse, and to hâve been done by Lacey for his own amusement, and 
to hâve been in no wise connected with the discharge of any duty or 
with the performance of any task that had been devolved upon him 
by the défendants. Under thèse circumstances we are of opinion 
that the proprietors of the hôtel cannot be held accountable for the 
act in question on the second ground above stated, since it is too well 
settled to require the citation of any authority that the master is not 
responsible ordinarily for the négligent acts of his servant, unless they 
are committed while the servant is rendering some service for and in 
behalf of the master. 

But counsel for the plaintiff insists that, although the défendants 
were not négligent in the employment of their servant, the bell boy, 
and although he was not acting in the course or within the actual or 
apparent scope of his employment when he discharged the pistol, 
yet the défendants are liable for the injury he inflicted, because it is 
a part of the contract between an innkeeper and his guest that the 
former will insure the safety of the person of the latter against injury 
from every act or omission of his servants. The crucial question 
hère, therefore, is whether or not an innkeeper is an insurer of the 
safety of the person of his guest while the latter remains in his hôtel 
against the négligent and willful acts of his servants, when they are 
acting without the course and without the actual or apparent scope 
of their employment. 

An affirmative answer to this question would be in conflict with 
the décisions of the courts rendered prier to the time when the con- 
tract herein was made, and to our understanding of the law upon 
this subject as it then existed. The gênerai rule of law governing 
the liability of innkeepers when thèse défendants made their agree- 
ment with the plaintiff, the rule which had received the approval of 
every court which had ever decided the question, so far as we hâve 
been able to discover, was that an innkeeper was not an insurer of 
the safety of the person of his guest against injury, but that his 
obligation was limited to the exercise of reasonable care for the 
safety, comfort, and entertainment of his visitor. Calye's Case, 4 
Coke, 202, 206 ; Sandys v. Florence, 47 L. J. C. P. L. 598 ; Weeks v. 
McNulty, 101 Tenn. 499, 48 S. W. 809, 43 L. R. A. 185, 70 Am. St. 
Rep. 693; Curtis v. Dinneen (Dak.) 30 N. W. 148, 153; Sheffer v. 
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Wffloughby, 163 III. 518, 521, 522, 45 N. E. 253, 34 L,. R. A. 464, 54 
Am. St. Rep. 483; Gilbert v. Hoffman, 66 Iowa, 206, 23 N. W. 632, 
55 Am. Rep. 263 ; Overetreet v. Moser, 88 Mo. App. 72, 75 ; Stanley 
v. Bircher's Ex'r, 78 Mo. 245, 248 ; Stott v. Churchill (Com. PI.) 36 
N. Y. Supp. 476, 477; Sneed v. Morehead, 70 Miss. 690, 13 South. 
235. 

In another class of cases, those involving the Iiability of common 
carriers and of the operators of palace cars to their passengers, 
this measure of Iiability has in later years been extended to include 
responsibility for the willful and négligent acts of those to whom the 
carriers intrust the transportation of their passengers, such as brake- 
men, porters, and conductors, upon the ground that thèse servants, 
when upon the trains or steamboats, are engaged in the course or 
scope of their employment to conduct the safe transportation of the 
passengers, whatever they may be doing. The reasons for this ex- 
tension of Iiability are well stated in Bass v. Chicago & Northwest- 
ern Rv.Co., 36 Wis. 450, at page 463, 17 Am. Rep. 495, and in Mal- 
lach v. Ridley (Sup.) 9 N. Y. Supp. 922, 3 Abb. N. C. 181. 

In the former case the court said : 

"Thèse offieers [the conductors and other servants in charge of the train] 
may be guilty of acts of arbitrary oppression, beyond endurance, towards pas- 
sengers, which might warrant résistance. But we fee) warranted by principle 
and authority to hold that, In the enforcement of order on the train, and in the 
exécution of reasonable régulations for the safety and comfort of the passen- 
gers, and for the security of the train, the authority of thèse offieers, exercised 
upon the responsibility of the corporations, must be obeyed by passengers, and 
that forcible résistance cannot be tolerated. They act on the péril of the cor- 
poration, and their own. Indeed, as that fictitious entity, the corporation, can 
act only through natural persons, its offieers and servants, and as it of necessity 
commits its trains absolutely to the charge of offieers of its own appointaient, 
and passengers of necessity commit to them their safety and comfort in 
transitu, under conditions of such péril and subordination, we are disposed 
to hold that the whole power and authority of the corporation, pro hac vice, 
is vested in thèse offieers, and that, as to passengers on board, they are to be 
considered as the corporation itself, and that the conséquent authority and 
responsibility are not generally to be straitened or impaired by any arrange- 
ment between the corporation and the offieers; the corporation being re- 
sponsible for the acts of the offieers, in tbe conduct and government of the train, 
to the passengers traveling by it, as the offieers would be for themselves, if 
they werë themselves the owhers of the road and train. We consider this rule 
essential to public convenience and safety, and sanctioned by great weight of 
authority." 

In thé latter case the court declared: 

"It was long held by the courts that a common carrier was not tfable for a 
willful assault by one of its employés upon a passenger. This rule, however, 
has been abrbgated upon the theory that the carrier invites the passenger to 
subject hirnself to the protection and care of the employé of the corporation, 
and under thèse circumstances the common carriers should be responsible for 
ail the acts of the subordinates toward the passenger while under his custody 
and control." , ' . , > 

Counsel for the plaintif? insists that the Iiability of the înnkeepers 
should be extended in the case at bar even beyond that of common 
carriers, so that the défendants should be held liable for the injuries 
inflicted by the willful or careless act of their servant when he was 
not acting within the course or scope of his employment. The argu- 
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ment in support of tliis contention is that common carriers are lîable 
for the négligent or willful acts of their servants to whom they in- 
trust the care, custody, and control of the passengers they transport, 
and that the liability of innkeepers to their guests is similar to that 
of carriers to their passengers. There are many reasons, however, 
why this argument is not persuasive, and why it fails to demonstrate 
that an inmkeeper insures the safety of the persons of his guests 
against injuries inflicted by his servants when they are not engaged 
in the discharge of their duties as employés. 

While there are many loose statements in the books to the effect 
that the liability of common carriers to their passengers and the lia- 
bility of innkeepers to their guests are similar, and while that propo- 
sition may be conceded, it is certain that the limits of thèse liabilities 
are by no means the same. A railroad company is liable to its 
passengers for a failure to exercise the utmost care in the prépara- 
tion of its road and the opération of its engines and trains upon it, 
because the swift movement of its passenger trains is always fraught 
with extrâordinary danger, which it requires extraordinary care to 
avert. But an innkeeper's liability for the condition and opération 
of his hôtel is limited to the failure to exercise ordinary care, because 
his is an ordinary occupation fraught with no extraordinary danger 
Sandys v. Florence, 47 L. J. C. P. L. 598, 600. It no more follows, 
from the similarity of the liability of the carrier to that of the inn- 
keeper, that the latter is liable for the willful or négligent acts of 
its servants beyond the scope of their employment, than it does that 
the latter is liable for a failure to exercise the highest possible care 
to make his hôtel and its opération safe for its guests, because the 
carrier must exercise that degree of care in the management of its 
railroad, engines and trains. 

Again, there is a marked différence in the character of the con- 
tracts of carriage on a railroad or steamboat and of entertainment at 
an inn, and a wide différence in the relations of the parties to thèse 
çontracts. In the former, the carrier takes and the passenger sur- 
renders to him the control and dominion of his person, and the chief, 
nay, practically the only, occupation of both parties is the perform- 
ance of the contract of carriage. For the time being ail other occu- 
pations are subordinate to the transportation. The carrier régu- 
lâtes the movements of the passenger, assigns him his seat or berth, 
and détermines when, how, and where he shall ride, eat, and sleep, 
while the passenger submits to the rules, régulations, and directions 
of the carrier, and is transported in the manner the latter directs. 
The contract is that the passenger will surrender the direction and 
dominion of his person to the servants of the carrier, to be transport- 
ed in the car, seat, or berth and in the manner in which they direct, 
and that the latter will take charge of and transport the person of the 
passenger safely. The logical and necessary resuit of this relation 
of the parties is that every servant of the carrier who is employed in 
assisting to transport the passenger safely, every conductor, brake- 
man, and porter who is employed to assist in the transportation, is 
constantly acting within the scope and course of his employment 
while he is upon the train or boat, because he is one of those selected 
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by his master and placed in charge of the person of the passenger to 
safely transport him to his destination. Any négligent or willful 
act of such a servant which inflicts injury upon the passenger is 
necessarily a breach of the master's contract of safe carriage, and 
for it the latter must respond. But the contract of an innkeeper 
with his guest, and their relations to each other, are not of this char- 
acter. The innkeeper does not take, nor does the guest surrender, 
the cOntrol or dominion of the latter's person. The performance of 
the contract. of entertainment is not the chief occupation of the par- 
ties, but it is subordinate to the ordinary business or pleasure of the 
guest. The innkeeper assigns a room to his guest, but neither he 
nor his servants direct him when or how he shall occupy it ; but they 
leave him free to use or to fail to use it, and ail the other means of 
entertainment profïered, when and as he chooses, and to retain the 
uncontrolled dominion of his person and of his movements. The 
agreement is not that the guest shall surrender the control of his 
person and action to the servants of the innkeeper, in order that he 
may be protected from injury and'entertained. It is that the guest 
may retain the direction of his own action, that he may enjoy the 
entertainment offered, and that the innkeeper will exercise ordinary 
care to provide for his comfort and safety. The servants of the 
innkeeper are not placed in charge of the person of the guest, to 
direct, guide, and control his location and action, nor are they em- 
ployée! to perform any contract to insure his safety; but they are 
engaged in the exécution of the agreement of the master to exercise 
ordinary care for the comfort and safety of the visitor. The natural 
and logical resuit of this relation of the parties is that when the serv- 
ants are not engaged in the course or scope of their employment, 
although they may be présent in the hôtel, they are not performing 
their master's contract, and he is not liable for their négligent or 
willful acts. 

Moreover, the authorities in the cases involving the liability of 
common carriers, of owners of palace cars, of steamboats, and of 
theaters, upon which counsel for the plaintiff seems to rely, when 
carefully examined, are found to be cases in which the servants were 
acting within the course or scope of their employment, and they do 
not rest upon the proposition that the défendants in those cases were 
liable for the willful or négligent acts of their employés beyond that 
scope. 

In Dwinelle v. New York Central, etc., R. Co., 130 N. Y. 117, 136, 
137, 34 N. E. 319, 8 L. R. A. 224, 17 Am. St. Rep. 611, the porter of 
a sleeping car, who had taken up the ticket of a passenger, was held 
to be acting within the scope of his employment when he struck the 
passenger during an altercation between them relative to the return 
of the ticket. 

In Stewart v. Brooklyn, etc., R. Co., 90 N. Y. 588, 591, 43 Am. Rep. 
185, the court declared the limit of the company's liability to be "to 
protect the passenger against any injury arising from the négligence 
or willful misconduct of its servants while engaged in performing a 
duty which the carrier owes to the passenger," and held that a driver 
of a street car, who was also the conductor, and who beat a passenger 
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in the car, was within the scope of his employment to carry the pas- 
senger safely when he committed the assault. 

In Goddard v. Grand Trunk Railway, 57 Me. 202, 203, 2 Am. Rep. 
39, a brakeman, who had authority to collect tickets, and who, after 
collecting one from a passenger, demanded another of him, and gross- 
ly insulted him because he declined to pay for his passage again, was 
held to hâve been acting within the scope of his employment, and the 
company was charged with the damages he inflicted. 

So in Craker v. Chicago & Northwestern Ry. Co., 36 Wis. 657, 
673, 17 Am. Rep. 504, a conductor who kissed a passenger ; in Pen- 
dleton v. Kinsley, 3 Cliff. 416, 427, 428, Fed. Cas. No. 10,922, the 
clerk of a steamer who assaulted a passenger while trying to collect 
his fare; in Chicago & Eastern R. Co. v. Flexman, 103 111. 546, 42 
Am. Rep. 33, a brakeman who struck a passenger because during a 
search for a lost watch he said he thought the brakeman had it ; in 
Terre Haute & Indianapolis R. Co. v. Jackson, 81 Ind. 19, 22, a con- 
ductor or brakeman who drenched a passenger with water ; in Camp- 
bell v. Palace Car Co. (C. C.) 42 Fed. 485, a porter of a sleeping car 
who made indécent proposais to a passenger; in Williams v. Palace 
Car Co., 40 La. Ann. 421, 4 South. 85, 8 Am. St. Rep. 538, a porter 
of a Pullman car who assaulted a passenger ; and in Dickson v. Wal- 
dron (Ind. Sup.) 34 N. E. 506, 24 L,. R. A. 483, 41 Am. St. Rep. 440, 
the ticket taker and spécial policeman of a theater, who, in endeavor- 
ing to sell the tickets to a customer, assaulted him — were ail held to 
be, and undoubtedly were, acting within the scope of their various 
employments when they inflicted the injuries for which the défend- 
ants were made to pay. 

When ail thèse authorities, and others cited by counsel for the 
plaintiff, are carefully considered, it clearly appears that the control- 
ling reasons why common carriers hâve been held liable for the will- 
ful or négligent acts of their servants in thèse cases are (1) that 
they owe to their passengers the highest degree of care, and (2) that 
during the transportation they intrust the entire care, custody, and 
control of their trains, steamboats, and passengers to thèse servants, 
and the passengers yield obédience and control of their movements 
to thèse servants, under conditions of péril and subordination in which 
the passengers are confined and helpless, and the servants in charge of 
the train are practically the vice principals of the défendants. Bass 
v. Chicago & Northwestern Ry. Co., 36 Wis. 450, 463, 17 Am. Rep. 
495. There are no such reasons for the existence of the liability of 
innkeepers for the willful or négligent acts of their servants beyond 
the scope of their employment, and the argument of counsel in sup- 
port of such an extension by analogy with the liability of common car- 
riers fails (1) because innkeepers are not liable to their guests for 
extraordinary care, while carriers are liable to their passengers for 
the highest degree of care ; (2) because innkeepers do not intrust to 
their servants the ab soluté control and dominion of their hôtels and 
of the persons of their guests, nor do the latter surrender themselves 
to the dominion and direction of such servants; and (3) because the 
willful and négligent acts of their servants, for which carriers hâve 
been held liable, were committed in the discharge of the duties which 
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they were employed to perform, while those of the servants of inn- 
keepers, now under considération, were done outside the actual and 
the apparent scope of their employment. 

In addition to the argument by analogy which we hâve been con- 
sidering, our attention is called to the remarks of Chief Justice Shaw 
in Commonwealth v. Power, 7 Metc. 596, 601, 41 Am. Dec. 465, a 
case in which the question was whether a railroad company had the 
right to exclude a disorderly person from its railroad station, and 
Chief Justice Shaw, in discussïng that question, said : 

"An owner of a steamboat or railroad, In this respect, is in a condition sonie- 
what similar to that of an innkeeper, whose premises are open to ail guests. 
Yet he is not only empowered, but he is bound, so to regulate his house, as well 
with regard to the peace and comfort of his guests, who there seek repose, as 
to the peace and quiet of the vicinity, as to repress and prohibit ail disorderly 
conduct therein ; and, of course, he has a right, and is bound, to exclude from 
his premises ail disorderly persons, and ail persons not conforming to régula- 
tions necessary and proper to secure such quiet and good order." 

It is also called to the opinion of Judge Story, of the same ténor, in 
Jencks v. Coleman, 2 Sumn. 221, Fed. Cas. No. 7,258, a case which 
involved a similar question, to wit, the right of the owner of a steam- 
boat to exclude a disorderly person therefrom ; to the décision of the 
Suprême Court in Rommel v. Schambacher, 120 Pa. 579, 11 Atl. 779, 
6 Am. St. Rep. 732, that an innkeeper who furnished liquor to make 
a man drunk, and then with gross carelessness permitted him to at- 
tach a paper to the back of one of his customers and to set it on 
rire in his plain sight, was liable for the injury ; and to the opinions of 
various courts in cases in which the liability of innkeepers for the 
loss or destruction of the property of their guests was in question. 
Thèse cases hâve been examined, but neither the décisions of the 
questions there presented, nor the opinions of the courts concerning 
them, are either décisive or persuasive in the considération and dé- 
termination of the question hère under considération, whether or not 
an innkeeper is an insurer of the safety of the person of his guest 
against the willful or négligent acts of his servants beyond the scope 
of their employment, because that question was not considered or 
determined, and clearly was not in the minds of the judges who ren- 
dered the décisions and opinions to which référence has been made. 
This is also true of ail the cases, opinions, and expressions which hâve 
been cited by counsel for the plaintifï. To them ail the déclaration 
of Chief Justice Marshall in Cohens v. Virginia, 6 Wheat. 264, 399, 5 
L. Ed. 257, applies in ail its force : 

"It is a maxim not to be disregarded that gênerai expressions in every 
opinion are to be taken in connection with the case in which those expressions 
are used. If they go beyond the case, they may be respected, but ought not to 
control the fragment in a subséquent suit, when the very point is présenter 1 for 
décision." 

Finally, counsel for plaintifï présents for our considération the opin- 
ion of the Suprême Court of Nebraska, rendered since the case in 
hand was argued and submitted to this court, in an action brought 
by the father of the plaintifï in this action for the damages which 
he suffered from the very accident hère involved, and in which that 
court has held that the innkeepers were liable for the act of the bell 



CLANCT V. BAEKEB. ÎC9 

boy which" inflicted tHe injury, although he was then acting beyond 
the course and scope of his employment. Clancy v. Barker, 98 N. W. 
440. This opinion is entitled to, and it has received, great respect and 
grave considération. But, after ail, the question hère is, not what 
the Suprême Court of Nebraska has made the law and the contract 
of innkeepers since the parties to this action made their agreement, 
but what that law was and what the contract between thèse parties 
was when their minds met upon the terms of their agreement. At 
that time no court had ever held, so far as our research and the au- 
thorities cited by counsel hâve disclosed the décisions, that the con- 
tract of an innkeeper was to insure the safety of the person of his 
guest against the négligent or willful acts of his servants without the 
scope of their employment. The pregnant fact that no case can be 
found in the entire field of English and American jurisprudence in 
which an innkeeper was ever held to be an insurer of the safety of 
his guest, or to be liable for the willful or négligent acts of his serv- 
ants beyond the scope of their employment, is the most complète dém- 
onstration that this was not the law. If it had been, judgments 
founded upon it would not hâve been lacking. Every court that had 
ever decided the question had declared that the liability of the inn- 
keeper was limited to the exercise of reasonable care, that it did not 
extend to a guaranty of safety, and hence that it extended only to the 
acts of his servants within the scope of their employment. This was 
declared to be the gênerai rule of law in the digests and in the text- 
books. 16 Am. & Eng. Enc. of Law (2d Ed.) 546, 547, note 6. 
In Calye's Case, 4 Coke, 202, 206, the court declared that: 
"If the guest be beaten in the înn, the innkeeper shall not answer for it." 

In Sandys v. Florence, 47 L. J. C. P. L. 598, 600, a case in which 
a ceiling fell upon a guest in a hôtel, Mr. Justice Lindley said : 

"I pass over the previous allégation that it was the defendant's duty 'to keep 
the said hôtel in a secure and proper condition, so as to be safe for persons 
using the same as guests,' because I think that duty is too widely alleged, and 
that the defendant's duty is, not to insure his guests. but to see only that they 
do not suffer from want of reasonable and proper care on his part." 

In Weeks v. McNulty, 101 Tenn. 496, 499, 48 S. W. 809, 43 L. R. 
A. 185, 70 Am. St. Rep. 693, an action for damages for the death of a 
guest in a hôtel by fire, the court said : 

"The gênerai rule of law governing the liability of an innkeeper is that he 
is not an insurer of the person of his guest against injury, but his obligation 
is merely to exercise reasonable care that his guests may not be injured by 
anything happening through the innkeeper's négligence." 

In Sheffer v. Willoughby, 163 111. 518, 521, 522, 45 N. E. 253, 34 
L. R. A. 464, 54 Am. St. Rep. 483, a case in which an attempt was 
made to apply the rule of absolute liability for the loss of the property 
of a guest in support of a claim for damages caused by the administra- 
tion of unwholesome food to his guest by the keeper of a restaurant, 
the court held that the.limit of the latter's liability was for the failure 
to exercise reasonable care. 

In Stanley v. Bircher's Ex'rs, 78 Mo. 245, 246, 248, an action was 
brought by the plaintifï, Stanley, against the executors of the estate 
of Bircher for injuries to her person resulting from her fall down an 
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elevator shaft of a hôtel operatèd by Bircher. She alleged that she 
was a guest at this hôtel, that it became his duty and that he agreed 
to furnish safë accommodations for the reasonable wants of the 
plaintiff and that he dîd not perform the duty or keep the agreement, 
in that the door to the elevator pit was dangerously constructed and 
negligently left open by Bircher and his servants, so that she walked 
into it and was injured. A demurrer was interposed to this com- 
plaint on the ground that the cause of action did not survive the 
death of Bircher. Mark that the complaint clearly alleged a breach 
of a contract to keep the guest safely, as well as a failùre to discharge 
the duty to exercise ordinary care as in the case at bar, and that the 
question was whether or not the innkeeper's obligation included a 
contract of safekeeping. If it did, the cause of action survived, and 
the action could be maintained; otherwise, it could not be. The 
Suprême Court of Missouri held that the obligation of an innkeeper 
comprised no such contract, that the action could not be changed 
from an action on the case for a breach of the duty to exercise ordi- 
nary care to one for a breach of contract of safe-keeping by an 
averment or proof of such contract and breach, because no such con- 
tract arose out of the relation of innkeeper and guest. That court 
said : 

"But it is claimed by counsel for plaintiff that the action is for the breach 
of a contract, and that it la not an action on the case for injuries to the person. 
The allusions in the pétition to the formai contract between the plaintiff and 
the proprietor of the hôtel, whereby the plaintiff became a guest in the hotël, 
cannot change the true character of the action. In setting forth an action of 
trespass on the case, the pleader often finds it proper, although not absolutely 
necessary, to mention màtters of contract connected with the tort, by way of 
inducement and explanation. In this case the relation of host and guest, which 
originatéd in contract, explains how the defendant's testator came to owe the 
plaintiff a duty. That duty, however, the law imposes. It is a public duty, 
which is not defined by the contract. Neither can the proprietor relieve him- 
self from that duty by contract. The action in truth is for a violation of the 
duty which the law imposes, independent of the contract. Neither the damages 
nor the scope of the action can be measured or limited by the contract." 

And in Curtis v. Dinneen, 30 N. W. 148, 149, 152, the Suprême 
Court of Dakota Territory directly decided the very questions pre- 
sented in this case in accordance with this gênerai rule and in favor 
of the innkeeper. The complaint in that case alleged, among othef 
things, that: 

"The défendant undertook, for a compensation paid her by the plaintiff, to 
keep safely and from harm and in a proper manner this plaintiff while she 
should remain in the plaintiff's inn or hôtel, and that while the plaintiff was 
stopping at the inn or hôtel of the défendant this plaintiff was by the wrongful 
and spiteful act of the defendant's servants greatly injured." 

The évidence tended to show that one of the defendant's servants 
assaulted and inflicted serious injury upon the plaintiff while she was 
in the hôtel as a guest, but the court held that the guest could not 
recover, because the assault and battery, although committed by the 
defendant's servant in her hôtel, was not inflicted while the servant' 
was acting within the actual or apparent scope of his employment. 

The resuit" is that when the défendants made their contract to en- 
tertain the plaintiff àt their hôtel the law was, and in our opinion it 
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still is (Rahmel v. Lehndorfï [Cal.] 76 Pac. 659), notwithstanding 
the late décision of the Suprême Court of Nebraska to the contrary, 
that their agreement was to exercise reasonable care for his safety, 
comfort, and entertainment, and that their agreement did not include 
an insurance of his person against the willful or négligent acts of their 
servants beyond the course of their employment. A change of this 
law and an extension of the liability of the innkeepers now, after the 
exécution of the contract, so as to make the agreement include such 
an insurance, is to make a new agreement for the parties after the event, 
and to impose upon the défendants a liability which they could not 
foresee and to which they did not assent. A rétroactive décision, which 
makes and applies a new rule of law, and attaches another and unfore- 
seen liability to a contract after its exécution, is as vicious as an ex 
post facto statute. 

The judgment below enforced the contract which the parties made 
in strict accordance with the law which governed it, and it is af- 
firmed. 

THAYER, Circuit Judge (dissenting). The important question in 
this case is whether an innkeeper is exempt from liability to one oi 
his guests who is injured within the hôtel by an act of gross négli- 
gence on the part of a servant of the innkeeper, because the servant, 
at the time he committed the négligent act, was not engaged in ren- 
dering any service for his master, but was momentarily off duty and" 
awaiting orders. The majority of the court décide that question in 
the affirmative, holding, as I understand, that, if the proprietor of a 
hôtel exercises ordinary care in the sélection of his servants, he is 
not responsible to his guests for any of their acts committed, even 
within the hôtel, no matter how rash, négligent, or brutal they may 
be, nor how seriously a guest may be injured, provided the servant 
was not at the moment engaged in some work for and in behalf oî 
the master. I am unable to assent to this doctrine. 

The relation existing between a carrier and a passenger has on 
numerous occasions been likened to that existing between an inn- 
keeper and his guest. Thus, in Commonwealth v. Power et al., 7 
Metc. 596, 601, 41 Am. Dec. 465, Chief Justice Shaw said: 

"An owner of a steamboat or railroad In this respect is in a condition some- 
what similar to that of an innkeeper whose premises are open to ail guests. 
Yet he is not only empowered, but he is bound, to so regulate his house, as 
well with regard to the peace and comfort of his guests who there seek repose 
as to the peace and quiet of the vicinity, as to repress and prohibit ail disor- 
derly conduct therein ; and, of course, he has a right and is bound to exclude 
from his premises ail disorderly persons and ail persons not conforming to régu- 
lations necessary and proper to secure such quiet and good order." 

This remark was quoted with approval by Ryan, C. J., in Bass v. 
Chicago & Northwestern Ry. Co., 36 Wis. 450, 459, 17 Am. Rep. 495. 

Also in Jencks v. Coleman, 2 Sumn. 231, 226, Fed. Cas. No. 7,258, 
Mr. Justice Story compared the rights and duties of a carrier with those 
of an innkeeper, upon the évident assumption that the relation of an inn- 
keeper to his guest was practically like that of a carrier to a passenger. 

In Norcross v. Norcross, 53 Me. 163, 169, the Suprême Court of 
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that stafë ^rërtiarlced, when considering an innkeeper's liability for 
the property of his guest, that: 
"Innkeepers are under thé same liability as eommon carriers." 

And in the case of Dickson et al. v. Waldron, 34 N. E. 506, 510, 24 
L. R. A. 483, 41 Am. St. Rep. 440, the Suprême Court of Indiana re- 
marked : 

"But eommon carriers, înnkeepers, merchants, managers of theaters, and 
others who invite the public to become their patrons and guests, and thus sub- 
mit Personal safety and comfort to their keeping, owe a more spécial duty to 
those who may aceept such invitation. Such patrons and guests hâve a rigl; 
to ask that they shall be protected from injury while présent on such invita- 
tion, and particularly that they shall not suffer wrong from the agents ami 
servants of those who hâve invited them." 

Also, in the case of Pinkerton v. Woodward, 33 Cal. 557, 585, 91 
Am. Dec. 657, it was held that the liability of innkeepers and of eom- 
mon carriers is founded upon the same considérations of public policy 
in the one case as in the other. 

In the absence of express authority on this point, I should be of 
opinion that an innkeeper is under the same obligation to protect 
his guests against the wrongful and discourteous acts ,gî his servants, 
cpmmitted within or upon his premises, as a carrier to protect its pas- 
sengers against like acts of its employés. A guest cornes to a hôtel 
on the invitation of the prpprietor, and for the latter's profit and ad- 
vantage, and upon the implied understanding that while on the prem- 
ises as a guest he shal! receive courtepus and considerate treatment 
from the proprietor and ail persons who are his servants, or, at least, 
upon the implied understanding that while beneath his roof the life 
of the guest shall not be; imperiled by the rash, inconsiderate, or 
wrongful acts of those who are his servants. The gênerai law of 
hospitality would seem to impose such an obligation upon an inn- 
keeper. He promises suitable entertainment to-all his guests, as well 
as respectful, considerate, and proper treatment on the part of ail of 
his servants. If a servant pf a hôtel, when ofr duty, should meet a 
guest outside of the hôtel, and not on the preniisesy and there assauk 
him, it is doubtless true— although the case at bar requires no dé- 
cision on that point — that the innkeeper could not <be charged vvith 
responsibility for the servantes conduçt; and it is probably true that 
the innkeeper would not be responsible for an assault committed on 
ohe of his guests within the hôtel, by a stranger, provided he has 
taken ail reasonable précautions to prevent such occurrences by ex- 
cluding disorderly persofts from his premises. But in my opinion the 
law casts on the innkeeper an obligation to see to it that his guçst 
is not injured, while within the hôtel, by the wrongful, inconsiderate, 
or négligent acts of those who are his servants. 

It is said in the opinion of the màjorïty that an innkeeper is not an 
insurer of the safety of the person of his guest while within the hôtel. 
The same may-be sâid of carriers. They do not insurë the personal 
safety of passengers, bût only to 'exercise a very high degree ôf care, 
or, as it is sorrtetimes said, "the utmost care," for their protection. 
Yet it is now well settled that this duty is so comprehensive that it 
renders the carrier responsible for injuries inflicted on passengers so 
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long as the relation of carrier and passenger exists, not only by the 
négligent acts of its servants done while in the performance of some 
duty, but also by their willful and wrongful acts, such as assaults 
committed on passengers or indignities ofïered to them. The obliga- 
tion also rests on the carrier to protect its passengers while in transit, 
not only against the willful and wrongful acts of its own servants, but 
so far as practicable from acts of violence committed by strangers 
and co-passengers. It makes no différence, as it seems, what motive 
may hâve actuated a servant of the carrier in committing the wrong- 
ful act complained of, or whether it was done in conformity with the 
carrier's orders, or in express violation thereof and on the sole re- 
sponsibility of the servant ; for, if it was done while the relation of 
carrier and passenger existed, the carrier is responsible, and it cannot 
défend on the ground that the act of its servant was done without its 
sanction and at a moment when he was not rendering any spécial 
service to the carrier. A différent rule obtains, of course, as respects 
willful and wrongful acts done by employés to those to whom the car- 
rier at the time owed no other or greater duty of protection than it 
owed to every other person in the community ; but, when the peculiar 
relation of carrier and passenger exists, the modem rule appears to 
be that the carrier is uhder an obligation to see to it that a passenger 
sufïers no harm on account of the wrongful and willful acts of its 
servants, and that every practicable précaution is tàken to protect him 
against the wrongful acts of strangers and co-pâssengers. Stewart 
v. Brooklyn & Crosstown Railroad Co., 90 N. Y. 588, 43 Am. Rep. 
185 ; Dwinelle v. New York Central & H. R. R. R. Co., 120 N. Y. 
117, 125, 24 N. E. 319, 8 L. R. A. 224, 17 Am. St. Rep. 611 ; Goddard 
v. Grand Trunk Ry., 57 Me. 202, 213, 2 Am. Rep. 39, and cases there 
cited ; Bryant v. Rich, 106 Mass. 188, 8 Am. Rep. 311 ; Spohn v. Mis- 
souri Pacific Rv. Co., 87 Mo. 74, 80 ; Crakèr v. Chicago & Northwest- 
ern Ry. Co., 36 Wis. 657, 17 Am. Rep. 504; Pendleton v. Kinsley, 3 
Cliff. 416, 427, Fed. Cas. No. 10,922; Chicago & Eastern R. R. Co. 
v. Flexman, 103 111. 546, 42 Am. Rep. 33; Terre Haute & Indianapolis 
R. R. v. Jackson, 81 Ind. 19. 

Now, it is true that a hôtel is an immovable structure and does not 
run on wheels like a train of cars ; but in ail other respects the rela- 
tion existing between an innkéeper and his guest is like that existing 
between a carrier and passenger, and this fact has always been recog- 
nized, as shown by the cases above cited. An innkéeper, like a car- 
rier, is engaged in a quasi public service. When he embarks in the 
business of keeping a hôtel, he is bound to provide entertainment for 
ail travelers who seek a place of rest and refreshment, provided they 
come to him in a fit condition to be entertained as guests, and are able 
to pay the customary charges. Unless relieved of the obligation by 
an express statute, the innkéeper, likè the carrier, is an insurer of 
his guests' baggage against loss occasioned otherwise than by an act 
of God or the public enemy. American & English Ency. of Law (2d 
Ed.) vol. 16, p. 528, and cases there cited. Besides, an innkéeper is 
vested with the same power of control over his premises which the 
carrier exercises over such means of public conveyance as he pro- 
vides. An innkéeper has the right to exclude from his premises ail 
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disorderly persons, and to suppress ail disturbances therein that tend 
to disturb his guests or imperil their safety, and according to the dé- 
cision of Chief Justice Shaw in the case above cited (7 Metc. 596, 601) 
it is his common-law duty to exercise this power. Aside from thèse 
considérations, the innkeeper, like the carrier, has the exclusive right 
to sélect ail of the persons who are to aid him in the discharge of his 
quasi ..public functions. I hâve been unable, therefore, to discover 
any sumcient reason why he should not be held responsible to his 
guests for the conséquences of any willful and wrongful acts of his 
servants, committed within the hôtel, to the same extent that the 
carrier is responsible to his passengers for like wrongful acts of its 
servants; and within the authoriti.es above cited a carrier would be 
clearly responsible to one of its passengers for an injury inflicted by 
one of its employés under such circumstances as those disclosed in 
the présent case. 

Relative to the authorities cited in the majority opinion and not 
already referred to, this may be said: 

Calye's Case, 4 Coke's Rep. 63, 66, contains the single detached 
staternent that, "if the guest be beaten in the inn, the innkeeper shall 
not answer for it." But it does not say by whom beaten, whether 
by a servant of the innkeeper or by a stranger. This, however, is 
a very old case, decided in 1584, and the staternent quoted is purely 
dicta, since the case involved no question respecting the liability of 
an innkeeper for an assault committed upon a guest within the hôtel. 
Moreover, as the learned editor of the American & English Ency. of 
Law remarks, in substance (vide vol. 16 [Sd Ed.] p. 545), it may 
well be doubted whether the staternent above quoted would be ac- 
cepted at the présent day as authority for the doctrine which it enun- 
ciates, since the modem authorities are opposed to the view that an 
innkeeper cannot be held responsible for an assault committed upon 
one of his guests within the hôtel by a servant, or even by a stranger 
when the innkeeper has not taken proper care to exclude disorderly 
persons from his premises. 

Curtis v. Dinneen (Dak.) 30 N. W. 148, was a case in which a guest 
of a hôtel kept by a married woman sought to hold her responsible 
for an assault and battery committed by her husband without her 
consent or ratification. The husband was living with the wife in the 
hôtel, as he had a right to do, and was assisting her to operate it, 
so that the case was embarrassed by the existence of the marital re- 
lation ; the court holding that under the circumstances the wife could 
not be held responsible for the tort of the husband. 

The other ca,ses that are referred to are without exception cases 
where it was sought to hold the innkeeper responsible for some defect 
in the hôtel premises, and in one of them (Sandys v. Florence, 47 L,. 
J. 598, 600) it was remarked arguendo, in discussing a demurrer to 
the complaint, that an innkeeper's duty "is not to insure his guests, 
but to see only that they did not suffer from want of reasonable and 
proper care on his part." None of the cases, however, discuss the 
particular question which is presented in the case at bar, whether an 
innkeeper is liable to his guest for the reckless conduct of one of his 
servants committed upon the hôtel premises, whereby the life of the 
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guest is jeopardized. In my judgment an innkeeper ought to be 
held liable for an act of that nature, and as respects that question I 
concur in the view which was expressed by the Suprême Court of 
Nebraska in Clancy v. Barker, 98 N. W. 440, that was decided upon 
the same state of facts which this record discloses. 

I think the judgment below should be reversed, and a new trial 
ordered. 
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(Circuit Court of Appeals, Fourth Circuit. May 25, 1904.) 
No. 499. 

L JUDGMENTS— COLLATEBAL ATTACK— FEDEBAL AND STATE COUBTS. 

The jurisdiction of a court to render a judgment is always subject to 
collatéral attack and inquiry in a court of another sovfireignty in whict 
such judgment is relied on, and in such respect fédéral and state courts 
are foreign to each other, although sitting within the same state. 

2. Same— Fédéral Coubts— Following State Décisions. 

The right of collatéral attack on a judgment is a matter of gênerai law 
as to which the décisions of the courts of a state are not binding on a 
fédéral court. 

3. Administration of Estâtes— Peioeitt of Jttbisdiction— Sotjth Caeolina 

Statute. 

Under 2 Code Civ. Proc. S. C. § 48, which provides that, "when any 
probate court shall hâve flrst taken cognizance of the settlement of the 
estate of a deceased person such court shall hâve jurisdiction of the dis- 
position and settlement of ail the personal estate of such deceased person 
to the exclusion of ail other probate courts," that court first "takes cog- 
nizance of the settlement" of an estate which first grants letters thereou, 
which is the first judicial act in the proceeding, the pétition being ex 
parte, and the issuance of citation thereon ministerial. 

4 Master and Sebvant— Injuby of Sebvant— Rule Govebning Masteb's 

DUTY, 

The rule as to the duty of a master in respect to providing a safe place 
to work is not applicable to a case where a servant is injured by reason 
of defeets in or insumciency of a temporary structure, such as a scaffold- 
ing or framework for supporting heavy materials, which are appliances 
or instrumentalities by means of which the work is to be done. 
5. Same— Appliances oe Tempobaet Stbuctubes. 

When, by the express or implied contract between the master and serv- 
ant, the former undertakes to furnish the necessary tools or appliances, 
it is his duty to use ordinary care to see to it that such instrumentalities 
are safe and suitable ; and as this' duty, when it exists, is one of the 
*. absolute or personal duties, any servant to whom the master delegates 
it is pro hac vice a vice principal, for whose négligence the master is 
responsible. But where, by the express or implied contract, the master 
undertakes merely to furnish the materials needed for the construction 
of some appliancé, which is to be constructed by the workmen themselves, 
as incident to the main work, the master's duty is performed if he fur- 
nishes suitable material and compétent workmen, and the négligence of 
a foreman in charge of the construction by which a workman is injured 
is that of a fellow servant, for which the master is not liable. 

II 2. State laws as rules of décision in fédéral courts, see note to Griffin v. 
Wheel Co., 9 C. C. A. 548; Wilson v. Perrm, 11 C. C. A. 71 ; Hill v. Hite, 29 
C. C. A. 553. 
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6, Sam BrrrEtçuB Appliep— Inspection. 

A bridge compàny sent a force of men tmder a foreman to make repairs 
on a railroad bridge, cônsisting in part of replacing certain old parts with 
beavy stëel girders. In doing this, it was necessary to construct on the 
spot wooden f rames opbents to support the weight of the girders while 
they were being put In place, and they were made by the workmen as an 
incident to the work. Owing to the détective construction or condition 
of one of such frames, which had been erected three days before, a girder 
fell, and killed one of the workmen. Held that, in the absence of évi- 
dence that the materials furnished by the company were not in ail re- 
spects suitable and sufficient to make a safe structure, it was not liable 
for the négligence of the foreman either in the construction of the frame 
or in failing to inspectait on the day of thé accident. 

In Errer fo the Circuit Court of: the United States for the District of 
South Carolina, at Charleston. 

J. S. Muller, for plaintifï in error. 

Stanyarne Wilson and J. Q. Marshall, for défendant in error. 

Before G-OFF, Circuit Judge, and BRAWLEY and McDOWElX, 
District Judges. 

McDOWEEL, District Judge. S. J. Castleberry, an inhabitant 
of Spartanburg county, S. C, was, on August 26, 1901, killed while 
employed in repairing a bridge. His wife, Effie Castleberry, petitioned 
the probate court of Richland county (in which the décèdent had no 
estate and of which he wâsnot a résident) for letters of administration 
on August 29, 1901. Citation was issued by that court on the same day, 
and letters bf administration were granted Effie Castleberry on Septem- 
ber 19, 1901., On August 30, 1901, Jas. H. Castleberry, the father of 
the décèdent/ filed his pétition for letters of administration in the pro- 
bate court ôf Spartanburg county. Citation issued the same day, and 
letters of administration were granted on September 16, 1901. On 
September 17, 1901, Jas.iH. Castleberry irtstituted the présent action in a 
state court, of South Carolina, which was removed to the fédéral court; 
and on September 21, 1901, Effie Castleberry, in the same state court, 
instituted her suit for the same cause of action against the plaintif! in 
error hère. Qn December 4, 1902, Effie Castleberry applied for and 
obtained from the probatç court of Richland county an order revoking 
the letters granted her by that court, in which order is a récital that 
the court had acted under.a misapprehension, and had not had the right 
to issue letters of administration. And on December 9, 1902 — the day 
the trialof the case at baf jwas commenced in the fédéral Circuit Court, 
and just before it was, commenced — Effie Castleberry dismissed her 
action against the plaintifï in error hère. The jury rendered a verdict 
for the plaintifï below and judgment was entered in accordance there- 
with. , ,j 

It is coritehded ifor th4 plaintiff in error that the plaintifï below did 
not hâve title as administrator at the time of the institution of this ac- 
tion. The trial* court decided this question against the plaintifï in error, 
and this is trïè first ërrôi- assigned hère. The statute law of South Caro- 
lina bearing on the question fiere presehted is as follows (2 Code Civ. 
Proc): 

"Sec, 37, Eyery jpdge of probaté in his county shall hâve jurisdiction in 
ail matters, testamentary and of administration, in business appertaining to 
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mînors and the allotment of dower, în cases of idiocy and lunacy, and of per- 
sons non compotes mentis." 

"Sec. 39. The probate of the will and the granting of administration of the 
estate of any person deceased shall belong to the judge of probate for the 
county in which such person was last an inhabitant ; but if such person was 
not an inhabitant of this state, the same shall belong to the judge of probate 
in any county in which the greater part of his or her estate may be. 

"Sec. 40. Ail proceedings in relation to the settlement of the estate of any 
person deceased shall be had in the probate court of the county in which his 
will was proved, or administration of estate was granted." 

"Sec. 48. When any probate court shall hâve first taken cognizance of the 
settlement of the estate of a deceased person, such court shall hâve jurisdic- 
tion of the déposition [disposition] and settlement of ail the Personal estate 
of such deceased person to the exclusion of ail other probate courts." 

"Sec. 49. The jurisdictipn assumed by any probate court in any case, so far 
as it dépends on the place of résidence or the location of the estate, shall not 
be contested in any suit or proceeding whatever, except in an appeal from 
the probate court in the original case, or when the want of jurisdiction ap- 
pears on the record." 

Rev. St. § 2027 (1901) : 

"The judge of probate shall grant administration in the following manner : 
After requiring the person or persons applying therefor to file a pétition in 
writing, he shall issue a citation to the kindred or creditors of the intestate 
or person deceased, to show cause, if any they hâve, why administration shall 
not be granted to the person or persons applying therefor," etc. 

The alleged invalidity of the grant of letters of administration to the 
plaintiff below by the Spartanburg court is founded on section 48 of 
volume 2, Code Civ. Proc, supra. 

It is a settled rule of law of the state courts of South Carolina that 
the first grant of letters of administration by a domestic probate court — 
even when made by a court not having jurisdiction of the particular 
estate in question — cannot be collaterally attacked. Petigru v. Fergu- 
son, 6 Rich. Eq. 380. See, also, Turner v. Malone, 24 S. C. 398 ; Ex 
parte Crafts, 28 S. C. 281, 5 S. E. 718. And this rule was followed by 
at least two of the subordinate fédéral courts in respect to a judgment of 
a probate court of the state in which thèse fédéral courts were sitting. 
Holmes v. Oregon & C. R. Co. (D. C.) 5 Fed. 523; Id. (C. C.) 9 Fed. 
229. But we regard thèse opinions as overruled by the Suprême Court 
in later cases cited herein below. However, the courts of the state in 
which a fédéral court sits are not domestic courts quoad the fédéral 
court. The two courts are created by and exist under différent gov- 
ernments. Swift v. Meyers (C. C.) 37 Fed. 43 ; Hekking v. Pfafï, 91 
Fed. 60, 33 C. C. A. 328, 43 E. R. A. 618 ; Pennoyer v. Neff, 95 U. S. 
732, 24 L. Ed. 565. Hence the fédéral court sitting in South Carolina 
should, on collatéral attack, examine the question of the jurisdiction of 
a South Carolina state court which rendered a judgment relied on in 
such fédéral court. That there is a right of collatéral attack for want 
of jurisdiction on a judgment of a court of another sovereignty is the 
rule prevailing in the majority of the states, not excepting South Caro- 
lina. McCreery v. Davis, 44 S. C. 195, 22 S. E. 178, 28 L. R. A. 
655, 51 Am. St. Rep. 794; 2 Black on Judgments (2d Ed.) § 897; 12 
Am. & Eng- Ency. (lst Ed.) 148 et seq. And beyond question this is 
the rule laid down by the Suprême Court of the United States, which 
we are required to follow. Thompson v. Whitman, 18 Wall. 457, 21 
131 F.— 12 



178 131 FEDERAL REPORTEE. 

h. Ed. 897; Simmons v. Saul, 138 U. S. 448, 11 Sùp. Ct. 369, 34 L. 
Ed. 1054 ; Guaranty Co. v. Railroad Co., 139 U. S. 147, 11 Sup. Ct. 
512, 35 I* Ed. 116, and cases therein cited. 

If the above-mentioned décisions in Petigru v. Ferguson, Ex parte 
Crafts, etc., could be considered as décisions of a matter of local law, 
we should be bound to follow them. But the right of collatéral attack 
on a judgment for want of jurisdiction is a question of gênerai law. 
The plaintiff in error is relying on a common-law right. Galpin v. 
Page, 3 Sawy. 93, Fed. Cas. No. 5,206; Chicago v. Robbins, 2 Black, 
419, 17 L. Ed. 298; Olcott v. Supervisors, 16 Wall. 689, 21 L. Ed. 
382. 

Again, if the South Carolina décisions above mentioned could be 
considered as construing the statute law of that state, we should be 
bound by them. But they were not so intended. They merely lay 
down the rule of common law prevailing in the South Carolina state 
courts, where it is proposed to collaterally attack in such courts a first 
grant of letters of administration made by a South Carolina probate 
court. Sd far as we are advised, the Suprême Court of South Carolina 
lias never construed section 48 of the Code of Civil Procédure in re- 
spect to the question hère made. It folio ws that we must now construe 
that statute. 

In the opinion of the learned trial court it is said: 

"In the case at bar the probate court of Spartanburg county was the first 
court which had taken cognizance of the settlement of the estate of Castle- 
berry. It first issued the letters granting plaintiff title, and when the Rich- 
land court acted there was nothing to act on. The pétitions were ex parte. 
They decided nothing. The effective action was the grant." 

The language of section 48 is peculiar. If it had declared that the 
court in which the pétition is first filed, or which first issued citation, 
should havé exclusive jurisdiction, we should hâve a différent ques- 
tion. But thè language is "the court which first takes cognizance of 
the settlement of the estate." Section 40 of the Code of Civil Pro- 
. cedure reàds : 

"AH proceedings in relation to the settlement of the estate of any person 
deceased shàll be had in the probate court of the county in which his will 
was proved, or administration of estate was granted." 

Apparently the theory of the Législature was that the grant of let- 
ters is the first action of a court which may be considered as "taking 
cognizance 6f the settlement" of an estate. The filing of the pétition 
is ex parte. The issue of citation is a ministerial act in essence, made 
obligatory by sefction 2027 of the Revised Statutes, and does not in- 
volve the exercise of discrétion, or any strictly judicial action. The 
first judicial act of the probate court is the grant of letters of administra- 
tion. Such action is beypnd doubt taking cognizance of the settle- 
ment of the estate. And it is the first act that can be properly so 
considered. We are of opinion that the jurisdiction of the Spartanburg 
court was not: defeated by the subséquent grant of letters by the Rich- 
land court. ' ït foliows that the grant by the Richland court was made 
without jurisdiction, and was void ab initio. The plaintiff below, there- 
fore, had title as administrâtes at the institution of this action. 

Finding no error so far in the rulings of the trial court, we must now 



PHŒNIX BRIDGE CO. V. CASTLEBEEBT. 179 

state the facts on which are based the remaining assignments of error. 
The Phœnix Bridge Company, a Pennsylvania corporation, had under- 
taken to make certain repairs of a railroad bridge over the Congaree 
river in South Carolina. The business of the company is divided into 
two departments, and this work belonged to the "érection départaient." 
Neither the superintendent nor the assistant superintendant of this dé- 
partaient left the home office. The work in question was in immédiate 
charge of one Simmons, who was the foreman. Castleberry was a 
workman employed by and under the direction of Simmons. The re- 
pairs to be made consisted in part in replacing certain old parts of the 
bridge with heavy steel girders. In order to do this, it was first neces- 
sary to erect certain wooden frames or bents to sustain the, weight of the 
steel girders while being put in place. Thèse wooden frames had been 
made on the spot by the bridge force under the direction of Simmons, 
and had been on the Friday preceding the accident, which occurred 
on Monday, August 26, 1901, put in place and held there by guy ropes. 
On the following day heavy rain prevented work. The next day (Sun- 
day) was clear and warm. On Monday Simmons ordered Castleberry 
to take up the old track under the steel girders, which were suspended 
above him, and which were sustained by the wooden frames. While in 
this situation the frames gave way and toppled over, and the girders 
fell and killed Castleberry. There was évidence tending to show that 
under the girders was not a safe place to work, in the absence of cribs 
to support the girders and take the strain ofï the wooden frames, and 
that cribs were not on this occasion used. Also that the frames had 
not been constructed according to the plans furnished by the défendant 
company, and that they were unsafe. Also that the frames were not 
properly guyed. There was also évidence that the rain on the Satur- 
day preceding the accident, which contracted the guy ropes, and the 
heat of the sun on Sunday, which loosened the ropes, had disturbed the 
placing of the frames, and that on Monday no inspection of the condi- 
tion of the frames was made, the guy ropes were not tightened and the 
frames were not plumbed. There was évidence introduced by the de- 
fendant below tending to contradict the évidence of the plaintiff below. 
The remaining assignments of error are to certain parts of the charge 
given by the trial judge and to his refusai to give certain instructions 
requested by the défendant below. It is unnecessary to state in détail 
thèse assignments. The instructions given the jury were based on the 
theory that the défendant was liable for want of ordinary care in fur- 
nishing safe and proper instrumentalities for carrying on the work, or 
for want of ordinary care in inspecting the condition of such instru- 
mentalities. Counsel for the défendant below excepted to the parts of 
the charge covering thèse points, and also to the refusai of the court to 
give certain instructions based on the theory that Simmons and Castle- 
berry were fellow servants. It was evidently the plan of work that the 
new steel girders should be temporarily suspended, or otherwise sup- 
ported, above their final resting place, and that thereafter the workmen 
must, going under the steel girders thus supported,' remove some of 
the old parts of the bridge. 

It is the established rule of the fédéral courts that a mère foreman — 
not the head of a separate department — is a fellow servant of the work- 
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men undér him, or a vice principal, dépendent on the nature of the du- 
ties such fore-man is discharging at the time of the négligent act with 
which'ïie is charged. If he is discharging one of the absolute or Person- 
al duties Of the master, he is a vice principal, and his négligence is 
imputable to the master. Baltimore & Ohio R. Co. v. Baugh, 149 U. S. 
368, 13 Sup. Ct. 914, 37 L. Ed. 772; Northern Pac. R. Co. v. Hambly, 
154 U. S. 349, 14 Sup. Ct. 983, 38 L. Ed. 1009 ; Central R. Co. v. Kee- 
gan, 160 U. S. 259, 16 Sup. Ct. 269, 40 L. Ed. 418 ; Northern Pac. 
R. Co. v. PetersOn, 162 U. S. 346, 16 Sup. Ct. 843, 40 L. Ed. 994 ; 
Northern Pac. R. Co. v. Charless, 162 U. S. 359, 16 Sup. Ct. 848, 40 
L. Ed. 999; Martin v. Atchison R. Co., 166 U. S. 399, 17 Sup. Ct. 
603, 41 L. Ed. 1051; Alaska Min. Co. v. Whelan, 168 U. S. 86, 18 Sup. 
Ct. 40, 42 L. Ed. 390 ; 12 Am, & Eng. Ency. (2d Ed.) p. 933. The 
injury to Castleberry was caûsed either by the insufficiency of the sup- 
ports for temporarily holding the steel girders, or because of a want of 
proper inspection of their condition. In cases such as we hâve hère — 
where'the injury results from the use of some device or appliance in- 
tended for temporary use — it is frequently difficult to détermine whether 
the rights of the parties are to be dêtermined by référence to the duty 
of the master in respect to providing a safe place in which to work or 
to the màster's dutiés in respect to appliances and instrumentalities for 
carfyïhg onthe work. Ûnder the circumstances of this case we think 
that tlie rule as to providing a safe place is inapplicable. In Thomas 
on Négligence, at page 790, it is said : 

"A staging or scaffoldinç for workmen is not a place in which work is to 
be done, withfn the rule requiring the master to furnish his servants a suit- 
able and safe place in which tô work, but it is an appliance or instrumental- 
ity by the means of which the work is to be done." 

See, also, 20 Am. & Erig. Ency. (2d Ed.) p. 81, note 7, where it is 
said, citing Butler v. Townsend, 126 N. Y. 105, 26 N. E. 1017 ; Whal- 
lon v. Sprague Co., 1 App. Div. 264,' 37 N. Y. Supp. 174; Stewart v. 
Fergnson, 34 App. Div. 615, 54 N. Y. Supp. 615 : 

"Under thèse décisions, what is temporary must be considered as an 'appli- 
ance,' and only what is permanent as a 'place.' " 

It has frequently been said that it is one of the absolute and personal 
duties of the master to furnish reasonably safe and suitable appliances. 
This statement cannot be considered .as universally true. We think a bet- 
ter statement of the rule is as follows ï , ; When, by the express or implied 
contract between the. master and his servant, the former undertakes to 
furnish the 1 hecessary tools or appliances, it is the màster's duty to use 
ordinary care to see to it that, such instrumentalities are safe and suit- 
able. And as this duty, when it exists, is one of the absolute or per- 
sonal duties, any servant to whom the master delegates it is pro hac 
vice a vice principal, for whose négligence the master is liable. It 
frequently happens that by the express or implied contract the master 
undertakes merely to furnish the matériels needed for the construction 
of some appliance, and that the workmen themselves, as incident to the 
main work, construct the appliance. In many such cases it has been 
said that the màster's duty is performed if he furnishes suitable ma- 
terial and compétent workmen. In 20 Am. & Eng. Ency. (2d Ed.) at 
page 82, it is said : 
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"Where the servant, as a part of bis Work, is to construct a scaffold or other 
structure out of materiâls furnished by the employer, and the employer fur- 
uishes proper materiâls for that purpose, but the servant, by négligence either 
in puttiug the materiâls together or in selecting them, erects an unsafe ap- 
pliance, which results in injury to another servant, no négligence can be im- 
puted to the master, and he is not liable for the injury. In such cases the 
master's responsibility ends with the sélection of suitable material and suit- 
able men for the vvork." 

Again, in 12 Am. & Eng. Ency. (2d Ed.) p. 956, it is said: 

"But where the duty of erecting the necessary scaffold or staging is de- 
volved upon wofkmen as a part of or as incident to the work which they are 
to perform, they are ail fellow servants, and the master is not liable to onc 
of them for the négligence of his fellow workman in the construction of the 
scaffold. * * *" 

The numerous cases referred to in the Encyclopsedia hâve been ex- 
amined, and vve find them to fully warrant and support the above-quoted 
statements. It is true that in the majority of the cases cited in support 
of this rule the defective structure was a simple scaffold or staging. 
But we are unable to find any line of démarcation between such cases 
and the case at bar. Hère the frames for the support of the steel 
girders were constructed on the spot by the bridge force as a part of the 
work. The construction of thèse frames was merely a détail of the 
work. The duty performed by Simmons in directing the construction 
of the frames or Dents did not difïer front that performed by him 1 in 
regard to the other détails of the work. If thèse frames had been con- 
structed elsewhere, and furnished as a completed instrumentality, a 
différent rule would apply. As the employer hère only undertook to 
furnish the materiâls and the plan, and as the bridge force was to con- 
struct the supports, we are constrained to hold that in such construc- 
tion Simmons was not a vice principal. If his négligence in construct- 
ing insufficient supports caused the injury, it was the négligence of 
a fellow servant, for which the employer is not liable. 

In the case at bar it is clear that the duty of furnishing proper mate- 
riâls for constructing the device needed to temporarily support the 
ateel girders rested on the master. There was évidence in this case tend- 
ing to show that the frames were not sufficient without cribs or blocks. 
and that cribs were not used. But there was no évidence that such 
cribs were not furnished. So far as the record shows, the necessary 
blocks may hâve been furnished, and the failure to use them may hâve 
been simply the resuit of négligence on the part of Simmons, the fore- 
man. The burden of proving négligence rested on the plaintiff, and, 
in the absence of affirmative évidence that the défendant failed to fur- 
nish the blocks, there could not properly hâve been a verdict for the 
plaintiff on this ground. 

There was évidence, also, tending to show that the injury may hâve 
been caused by want of proper inspection of the condition of the frames 
and guy ropes. If the duty of inspection in this respect rested on the 
master, Simmons, the foreman, was, as to such duty, a vice principal. 
But we fail to find a sufficient reason for holding that the master was 
hère charged with the duty of inspection. Where the master furnishes 
an appliance, he is charged with the duty of inspecting its condition. 
But where, as hère, the construction of the appliance devolved on the 
workmen, there was no more reason for requiring inspection of its 
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condition than of requiring inspection of any other part of the work. 
So far as we hâve found, whenever the authorities discuss the duty of 
the mastëf in respect to inspection, it is in regard to the safety of the 
place of work or the condition of appliances and instrumentalities 
furnished by the master, 

Thê charge given the jury was based on the theory that the défend- 
ant had undertaken to furnish the appliances needed for the temporary 
support of the girders, and that a want of ordinary care in construct- 
ing or inspecting such appliances made the défendant liable. From 
what we hâve said it follows that we are of opinion that the charge was 
erroneous. We must, therefore, reverse the judgment of the trial 
court and remand the cause for proceedings not inconsistent with this 
opinion. 

Reversed. 



ELLIS v. INMAN, POTJLSEN & CO. et al. 

(Circuit Court of Appeals, Nlnth Circuit June 6, 1904.) 

No. 1,000. 

1. Mohopolies— Anti-Tbust Law— Combination in Restraint of Inter- 

state Commerce. 

In determining whether or not a combination ls In violation of the féd- 
éral anti-trust law, as in restraint of Interstate commerce, it is imma- 
terlal that such is not its ultimate object, which is in most cases to in- 
crease the trade and profits of the parties to such combination ; nor is it 
material to ascertain what proportion the resulting restraint of Inter- 
state commerce bears to other results. The true inquiry is whether it 
tends directly to appreciably restrain Interstate trade, and, if it does, 
It is within the statute, although such effect may not be so considérable 
as lts other effects. 

2. S AME. 

A complaint alleged that plalntiff was a builder doing business in Port- 
land, Or. ; that in such business he purchased large quantitles of rough 
lumber from mills located at Vancouver, Wash., which was seven miles 
from Portland, but that such mills did not manufacture flnished or kiln- 
dried lumber; that défendants, who comprised ail the manufacturers 
and dealers in Portland, combined to flx exorbitant priées on ail lumber 
sold by them, and to compel ail consumera in Portland to pay such priées 
by refusing to sell any flnished lumber at any priée to such consumers 
as bought lumber of any kind from other dealers, except on condition 
that guch consumer pays to défendants the différence between the price 
he paid for lumber so bought from others and the price charged therefor 
by défendants and promises to buy ail bis lumber thereafter from de- 
fendants; that the purpose and effect of such combination was to pre- 
vent plalntiff and other consumers from buying lumber at Washington 
mills, and to obtain a monopoly of the trade in Portland at unreasonable 
and exorbitant priées. Held, that the combination charged constituted a 
violation of the fédéral anti- trust act, its effect being to directly restrain 
Interstate commerce, and that the complaint stated a cause of action 
thereunder for the recovery of damages alleged to hâve resulted to plaln- 
tiff. 

In Error to the Circuit Court of the United States for the District of 
Oregon. 

For opinion below, see 124 Fed. 956. 
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The plaintiff in error brought an action against the défendants In error 
under the provisions of the act of Congress of July 2, 1890, c. 647, 26 Stat. 
209 tU. S. Comp. St. 1901, p. 3200], entitled "An act to protect trade and com- 
merce against unlawful restraints and monopolles," to recover damages re- 
sulting from a combination of the défendants in error to prevent him from 
purchasing lumber in the city of Vancouver, Wash., to be used in the city 
of Portland, Or. The snbstantial averments of the complaint are as fol- 
lows : That the plaintiff in error is engaged in the business of constructing 
houses and other buildings in the city of Portland and selling the same for 
profit, and in the business of constructing such buildings on contracts with 
his customers; that the défendants in error are engaged in the business of 
manufacturing and selling both rough lumber and seasoned or kiln-dried lum- 
ber at Portland, Or., and that they are the only manufacturers of such lum- 
ber in or adjacent to said city who sell lumber therein; that there are per- 
sons engaged in the business of manufacturing and selling rough lumber at 
the city of Vancouver and at other points in the state 6f Washington, and 
that, until interfered with by the acts and combination of the défendants in 
error, the plaintiff in error could and did purchase at and import from the 
city of Vancouver large quantifies of lumber for use in his business at Port- 
land ; that, in order to carry on his said business, it is necessary for him 
to purchase and use large quantifies both of rough lumber and of seasoned 
or kiln-dried lumber; that the mills at Vancouver produce only rough lum- 
ber, and that the seasoned or kiln-dried lumber required by the plaintiff in 
his business can only be procured from the défendants in error, and he is ab- 
solutely dépendent upon them for his supply thereof ; that on July 2, 1902, 
the other défendants in error organized the défendant City Retail Lumber 
Company, and for the purpose and with the intent of creating a monopoly of 
the manufacture and sale of lumber for local use in the markets of the city 
of Portland, and of controlling and restricting the output of lumber from de- 
fendants' said mills, and flxing and controlling the priée of lumber in said 
Portland market, and arbitrarily advanclng said priée and demanding and 
receiving excessive and unreasonable priées for the lumber manufactured and 
sold by them, and preventing the shipment of lumber by the said manufac- 
turers in the state of Washington from said state to the city of Portland, 
and preventing the sale in the city of Portland of lumber manufactured in 
the state of Washington, and preventing the plaintiff in error and ail other 
contractors and builders in Portland from purchasing lumber from any deal- 
ers other than the défendants, and particularly from said manufacturers in 
the state of Washington, did conspire, confederate, and agrée together that 
they would sell lumber in the Portland market only through saîd City Retail 
Lumber Company at priées to be flxed by it and to persons to be designated 
and approved by it; that thereafter the entire sales of lumber in the Port- 
land market from ail the défendants in error were placed in the control of 
said City Retail Lumber Company for the purpose and with the intent of 
preventing the plaintiff in error and other contractors and builders in Port- 
land from purchasing lumber from said manufacturers in the state of Wash- 
ington, and that the défendants in error further conspired and agreed to 
adopt such means and prescribe and enforce such burdens and penalties as 
might be necessary to carry out said purpose, and tbereby enable them to 
fix a price on lumber in the city of Portland, and control the output and sales 
of lumber therein ; that to carry out said purposes the défendants in error 
hâve employed agents to watch the construction of ail buildings in the city 
of Portland, and ascertain the sources from which lumber used therein is pro- 
cured, and to report to the City Retail Lumber Company ail buildings for 
the construction of which any lumber was procured from said manufacturers 
in the state of Washington, and that upon such report the défendants in error 
would refuse to supply any lumber upon any terms to such contractor, build- 
er, or other consumer who purchased any lumber for use in Portland from 
said manufacturers in the state of Washington, and bave refused to sell any 
lumber to such contractor, builder, or other consumer, except upon the con- 
dition that he pay them, in addition to the price chargea by them for lumber 
required from them, the différence between the price he paid for the lumber 
so purchased in the state of Washington and the price then cbarged by them 
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for. the same quantity of similar lumber, and the further condition tbat lie 
promise them *to purchase no more lumber from said manufacturera in the 
state p( Washington, and that in ail cases where the contracter, builder, or 
other consumer had proeured a sufflcient supply of rough lumber from man- 
ufacturers other than the défendants In error, and bought from manufac- 
turera In the state of Washington, the défendants in error hâve refused to 
sel! any flnished, seasoned, or kiln-dried lumber to such contractor, builder, 
or other consumer, except upon his making such payment and such prom- 
ise; that by thèse means the défendants in error hâve compelled ail con- 
tractors and builders In Portland to cease buying lumber from the mills in 
the state of Washington, and hâve been enabled to and do control the output 
of lumber sold in the market in Portland, and bave flxed extortionate priées 
therefor; that in March, 1903, in the course of his business, the plaintiff in 
error purchased from a manufacturer in Vancouver, Wash., and had shipped 
to and deliyered to him at Portland, a large quantity of rough lumber at a 
price of $250 less -than was then .charged by the défendants in error for the 
same quantity of like lumber In Portland, and the plaintiff used the same 
in the construction of buildings ; that on March 20, 1903, ne required for use 
in the construction of said buildings large quantifies of flnisbed and seasoned 
or kiln-dried lumber, and was and has been unable to procure the same from 
any manufacturer or dealer other than the défendants in error, and that on 
or about that date he applied to the défendants in error to purchase sucb 
lumber, to wft. about 7,000 feet of flooring, about 7,000 feet of ceiling, and 
about 9,000 feet of rustic, which lumber was so needed by him in his business, 
and offered ,to. pay them therefor the regular priée charged by them for the 
same, but, tbat because of his purchase of lumber at Vancouver, Wash., the 
défendants in error refused to sell him said or any lumber upon any terms, 
and so refused for a period of two montas, and still refuse, unless the plain- 
tiff in error pay them, in addition to the priées charged by them for the lum- 
ber which he wished to purchase from them, the sum of $250, the différence 
between the price he paid for lumber in Vancouver and the price they charged 
for the same quantity and quality at Portland, and unless, in addition there- 
to, he promise them in the future to purchase no lumber from any manufac- 
turer or dealer in the state of Washington ; that the plaintiff in error refused 
to comply witb said conditions, and was unable to procure any lumber from 
the défendants in error; that at ail the times mentioned in tbe complaint 
the défendants in error hâve had on hand and for sale in the city of Portland 
ample supplies of lumber of the quantity and kinds tbat the plaintiff in error 
required, and during ail said time the plaintiff in error has been ready and 
able and has offered to pay therefor the regular priées charged by the de- 
fendants in error, but they hâve so refused to sell the. same in pursuance 
and furtherance of their conspiracy, and for the purposes and with the intent 
above stated, and for the reason that the plaintiff in error had purchased 
lumber from said manufacturers in the city of Vancouver, and for the pur- 
pose and with the intent of preventing him from purchasing lumber from said 
manufacturers in the city of Vancouver and forcing him to purchase the 
same from the défendants in error, and for the purpose of punishing and in- 
juring him for : having made such purchase in Vancouver, and not for any 
other reasons. Tbe plaintiff in error alleged that he was damaged in the sum 
of $7,000 through his inability to continue his business and through loss of 
profit on his business during the building season of 1903, and the loss of cus- 
tom and good will of his said business ; in the sum of $500 through the delay 
caused in tbe construction of two certain buildings and from being compelled 
to use unseasqned and inferior lumber in their construction ; in the sum of 
$1,000, caused by delay in the construction of a certain building which he 
had contracted to build for the price of $4,000, and by the exposure of said 
building to the rains, and by being required to use unseasoned and inferior 
lumber in finishing the same, and by being unable to secure payment on his 
contract on that account; in the sum of $25 through being compelled by 
reason of said combination to purchase in the month of April, 1903, rough 
lumber from them at their own price, which was $25 in excess of the cost of 
the same lumber if purchased: In Vancouver and shipped therefrom to Port- 
land. The défendants in error fllçd demurrers to the complaint on the ground 
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that tt dld not state facts sufficient to constitute a cause of action. The de- 
murrers were sustained, and the complalnt was dismissed, with costs to the 
défendants in error. To review that judgment the plaintiflt in error hâs sued 
out this writ of error. 

Veazie & Freeman, for plaintiff in error. 
Cake & Cake, for défendants in error Inman, Poulsen & Co. 
Wm. D. Fenton, for remaining défendants in error. 
Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The question presented is whether the complaint states a cause of 
action. It allèges that an interstate trade in lumber had existed between 
purchasers in the city of Portland, in the state of Oregon, and manufac- 
turer at Vancouver, in the state of Washington, about seven miles 
distant from Portland, and that the défendants in error, who consti- 
tute ail the manufacturers of lumber in the city of Portland, formed 
a combination for the purpose of preventing the importation of lumber 
from the state of Washington for use in Portland, and that they adopted 
means such as to accomplish their purpose. It is contended by the 
défendants in error: First. That the combination does not operate 
directly upon the manufacture, sale, or transportation of an article of 
interstate commerce ; that it only incidentally and collaterally relates 
to or affects the sale and transportation of lumber from another state, 
and that it is therefore not within the prohibition of the act. Second. 
That the in jury complained of by the plaintiff in error was not the 
direct or unavoidable resuit of an illégal combination, but that such in- 
jury, if any, resulted from the refusai of the défendants in error to 
deal with the plaintiff in error except upon terms acceptable to them. 
The interprétation of the statute applicable to the case is found in An- 
derson v. United States, 171 U. S. 615, 19 Sup. Ct. 54, 43 L. Ed. 300, in 
which it was said : 

"Where the subjeçt>matter of the agreement does not directly relate to and 
act upon and embrace interstate commerce, and where the undisputed facts 
clearly show that the purpose of the agreement was not to regulate, obstruct. 
or restrain that commerce, but that it was entered into with the object of 
properly and fairly regulating the transaction of the business in which the 
parties to the agreement were engaged, such agreement will be upheld as not 
within the statute, where it can be seen that the character and terms of the 
agreement are well calculated to attain the purpose for which ijt was formed, 
and where the effect of its formation and enforcement upon interstate trade 
or commerce is in any event but indirect and incidehtal, and not its purpose 
or object. * * * If an agreement of that nature, while apt and proper 
for the purpose thus intended, should possibly, though only indirectly and 
unintentionally, affect interstate trade or commerce, in that event we think 
the agreement would be good ; otherwise there is scarcely any agreement 
among men which has interstate or foreign commerce for its subject that 
may not remotely be said to in some obscure way affect that commerce, and 
to be therefore void." 

Also, in United States v. Joint Trame Association, 171 U. S. 568, 19 
Sup. Ct. 31, 43 L. Ed. 259, where it was said: 

"The effect upon interstate commerce must not be indirect or incidental 
only. An agreement entered into for the purpose of promoting the legitimate 
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business of an indlvldual or corporation, wlth no purpose to thereby affect 
or restraln Interstate commerce, and wMçh does not dlrectly restrain such 
commerce, 1s not, as we thjnk, çpvered by the act, although the agreement 
may Indirectly and remotely affect that commerce." 

Does the combination which is set forth in the complaint in the 
présent case tend directly to restrain interstate commerce? The com- 
plaint allèges that such was its purpose, and that such is its effect. 
Notwithstanding thèse allégations, however, it is clear that, if it can 
be seen from the facts set forth that the restraint is only indirect and 
incidental, no cause of action is stated within the intendment of the act. 
But it is equally clear that the distinct allégation of the purpose of such 
a combination may be taken into considération in connection with the 
facts alleged. If it be true that the purpose of the défendants in 
error was as alleged, how can it be said of any means which they adopt 
to effectuate the purpose that they accomplish it only indirectly and 
incidentally? It is true that the complaint allèges the existence of an- 
other purpose— the purpose to obtain excessive and unreasonable prices 
for lumber; but one of the purposes alleged in attaining that end is 
the purpose of shutting off the Portland trade in Washington lumber. 
In determining whether or not the restraint of trade is the direct and 
necessary r,esult of the combination, no assistance is to be found by pur- 
suing the inquiry further and ascertaining whether its main purpose 
and chief effect are to foster thç trade and increase the business of those 
engaged in, i,t. It may be conceded that the main purpose of ail such 
combinations is to foster the trade and increase the profits of those who 
are engaged in them, that the restraint of interstate trade as such is not 
their ultimate object, and that the effect of the combination on inter- 
state trade is to the members of the combination an immaterial matter. 
Nor is it material, we think, to inquire what is the chief effect of the 
combination?. The true inquiry is, does it tend directly to appreciably 
restrain interstate commerce? It is not material to ascertain just what 
proportion the resulting restraint of interstate commerce bears to other 
effects or results of the combination. Nor is the court called upon 
to weigh the effects, or to détermine that, if the effect in restraining in- 
terstate trade is not so considérable as other effects, the combination is 
not forbidden. In the case of W. W. Montague & Co. v. Lowry et 
al., 24 Sup. Ct. 307, 48 X,. Ed. 608, in which the Suprême Court very 
recently affirmed the judgtiient of this court, a combination was made 
between certain dealers of tiles, mantels, and grates in the cities of 
San Francisco, Sacramento, and San José, who were members of an 
association formed for the purposes of the combination, and ail of the 
manufacturer? of such articles in the other states of the Union. By the 
terms of the agreement the manufacturer bound themselves not to sell 
goods in San Francisco, or within a radius of 200 miles therefrom, to 
any one who was not a member of the association. There was no 
manufacturer of such goods in California. The plaintiffs who brought 
the action were dealers in tiles, but not members of the association. 
They were unable to purchase goods of the manufacturer. The only 
restraint on trade was that which resulted from the inability of the 
plaintiffs to buy goods on equal terms with members of the association 
for use at their place of business in San Francisco. It could not be 
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demonstrated in that case that by reason of the agreement the total 
amount of interstate trade would be at ail diminished. But the Su- 
prême Court held that it was sufficient if it could be seen that the 
tendency of the combinatioh was such as to diminish such interstate 
trade. Said the court, "The amount of trade in the commodity is not 
very material." 

The défendants in error admit that the business of importing lum- 
ber from the state of Washington into the city of Portland may be af- 
fected by the combination ; but they say that the resuit is due, not to 
their combination to refuse to sell to purchasers in the city of Portland 
who make such importations, but to the inability of the Washington 
mills to supply the Portland market with kiln-dried or fmishing lum- 
ber; and that the combination is not the direct and proximate cause of 
the inability of the Washington mills to sell lumber in the city of Port- 
land. But that very inability is one of the essential facts which aid to 
create the situation which is complained of. It is a fact conceded to 
exist, and it is taken advantage of by the défendants in error. But for 
the existence of that fact, it is safe to assert that the combination would 
not hâve been formed. The facts must be reckoned with as they are 
found. Can it be said that the absence of factories and plants outside 
of the combination capable of producing finishing lumber so as to com- 
pete with the défendants in error shall relieve them from responsibility 
for their acts? Does the fact that the whole combination and its suc- 
cess are made possible by the adventitious circumstance that no one has 
yet seen fit to invest the capital necessary to establish a competing plant 
at Vancouver render the restraint of interstate commerce effected by 
the combination any the less direct and necessary? If such is the law, 
it follows that, to secure immunity for every such combination, it is 
necessary only to bring into it ail manufacturers of its line of goods, 
and to intrench it behind the proposition that the resulting restraint of 
crade cornes, not from the combination, but from the inability of others 
to supply the market. The mère statement of the proposition is its 
réfutation. With equal reason it might hâve been urged in the Monta- 
gue Case that the restraint of interstate trade was owing, not to the 
combination, but to the fact that there was no independent manufacturer 
of tiles from whom the plaintiffs in that case could purchase. 

The opinion of the trial court in sustaining the demurrers seems to 
hâve been largely influenced by the argument that if the défendants in 
error, instead of combining to advance prices and to refuse to sell to 
certain purchasers, had combined to reduce the prices of ail kinds of 
lumber to ail purchasers, it would hâve had an equal tendency to de- 
stroy the trade in lumber between Vancouver and Portland, and yet 
in so doing the défendants in error could not hâve been accused of act- 
ing unlawfully in restraint of that trade. But is this argument sound, 
and does it lead to the conclusion which was reached by the court ? We 
submit that a combination which is made for the spécifie purpose of re- 
straining interstate trade and which accomplishes that purpose, restrains 
it directly, and that, if such be its intention and its direct tendency, it is 
under the bap of the act, whether it include an agreement to raise prices 
or an agreement to lower them. The mère agreement to raise or lower 
prices, as was said by the court in the E. C. Knight Case, 156 U. S. 16, 
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15 Sup. Ct. 255, 39 \,. Ed. 325, might tend to restrain external trade, 
"but the restraint would be an indirect resuit, however inévitable and 
whatever its extent; and such resuit would not necessarily détermine 
the object of the contract, combination, or conspiracy." But this is far 
from saying that a combination to raise or lower priées aimed directly 
at the destruction of a particular branch of interstate trade would ac- 
complish that resuit indirectly, and therefore lawfully. In United 
States v. Freight Association, 166 U. S. 328, 17 Sup. Ct. 554, 41 L. Ed. 
1007, the court, referring to the terms of the act, said : 

"The plain and ordinary meaning of such language is not llmited to that 
kind of contract alone which is in unreasonable restraint of trade, but al! 
contracta are included in such language, and no exception or limitation can 
be added without placing in the act that which has been omitted by Con- 
gress." 

The same view was reaffirmed in United States v. Joint Traffic Asso- 
ciation, 171 U. S. 558, 19 Sup. Ct. 25, 43 E. Ed. 259. In United States 
v, Swift & Ço. (G. C.) 122 Fed. 534, Judge Grosscup, referring to the 
doctrine of the two cases just cited, well said : 

"It is clear from them that restraint of trade is not dépendent upon any 
considération of reasonableness or unreasonableness in the combination aver- 
red; nor is it to be tested by the priées that resuit from the combination. 
Indeed, combination that leads directly to lower priées to the consumer may, 
within the doctrine of thèse cases, even as against the consumer, be restraint 
of trade ; and combination that leads directly to higher priées may, as against 
the producer, be restraint of trade. The statute, thus interpreted, has no 
concern with priées, but looks solely to compétition, and to the giving of com- 
pétition full plây, by making illégal any effort at restriction upon compéti- 
tion." :•■■!■■ 

From the récent case of Northern Securities Co. v. United States, 193 
U. S. 197, 24 Sup- Ct. 436, 48 L. Ed. 679, it would appear that when 
the questions involved in the opinions of the Suprême Court in the 
two cases l'ast above quoted shall, again come before that court for con- 
sidération Hhe jnajority of the members of the court may hold that 
the rulings iri thpse cases should hâve gone no further than to décide 
that the çoniracts there presented were unreasonable restraint of in- 
terstate trade, and were, as such, within the scope of the act. But if 
we adopt that yié;w of the law, and assume that the purpose of the act 
was to place a statutory prohibition only on those combinations which 
are unreasonab.le and against public policy, as well as in direct restraint 
pf interstate trade, the présent combination, as it is set forth in the 
c6mplaint> clearly cornes within the prohibition. The complaint al- 
lèges that the, prices placed upon ail lumber by the défendants in error 
are excessive and unreasonable, and that for unfinished lumber their 
price is double the price of Vancouver lumber of the same kind. The 
combination, as it is stated in the complaint, is more than a mère agree- 
ment to raise priées. It inçludes also an agreement to coerce purçhas- 
ers of lumber by other means, and to compel them to desist from the in- 
terstate trade. Taking together ail the allégations of the complaint, it 
appears that an active trade in lumber between the Vancouver mills and 
the Portland consumers of lumber has been restrained by the acts of the 
défendants in error. By combining as they did they wielded a power 
that no individùal action could possess. They possessed the power to 
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ruin the business of any Portland contracter who importée lumber from 
the adjoining state, and they exercised that power. Restraint of the 
trade resulted therefrom, and the restraint was the direct and necessary 
resuit of a combination made to carry out that spécifie purpose. If the 
allégations of the complaint be true, the défendants in error hâve vio- 
lated the prohibition of the act, and are answerable to the plaintiff in 
error in damages. 

The judgment of the Circuit Court is reversed, and the cause remand- 
ed for further proceedings not inconsistent with thèse views. 



THE KING GRUFFTDD. 

(Circuit Court of Appeals, Second Circuit. Aprîl 6, 1904.) 

No. 160. 

1. Shipping — Injuries to Stevedore — Appliances — Sélection — Fellow 

Servants. 

Where a stevedore was injured during the raising of a skid weighiiig 
something more than a ton from a lighter, by the breaking of a wire cable 
known as a "topping lift," and it appeared that such lifts, when in appar- 
ent good condition, as was the one in question when selected, were capable 
of lifting 20 tons, the servant who selected such lift was not guilty of 
négligence in selecting it, instead of selecting a chain span, which was 
used for heavier loads. 

2. Same — Appliances— Inspection. 

A stevedore was injured by the breaking of a topping lift furnished by 
the vessel for use in raising a skid from a lighter. Such appliance con- 
sisted of a wire cable bent round a concave ring and spliced ; the spli- 
cing being served with spun yarn, wrapped with bagging and saturated 
with oil. The appliance in question, instead of being carefully stowed 
between voyages, had been permitted to remain on deck, exposed to the 
weather, during several voyages to West India ports, which tended great- 
ly to shorten the period within which it could be safely used. Held, that 
the master of the ship was guilty of négligence in permitting such lift to 
be used after a mère external inspection, without a periodic examination 
of the splice, and a renewal of the oiled service intended to protect it. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Eastern District of New York, in favor of libelant, for personal 
injuries sustained by him in an accident on the steamship King Gruf- 
fydd, on which he was working as a stevedore. 

J. Parker Kirlin, for appellant. 
"Alfred C. Cowan, for appellee. 

Before WAIXACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. At the time of the accident the port 
boom at No. 1 hatch had been rigged, and the stevedore's men were 
about to raise a heavy skid from a lighter, so as to bring one end of it to 
the rail of the ship, to facilitate discharge of cargo into the lighter. The 
boom was held up by a wire cable known as a "topping lift," which ex- 
tended from the end of the boom to a block on the mast, and thence to 
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the deck. The fall from the end of the boom was hooked into the skid, 
and while it was being hoisted by the winch the topping lift broke close 
to the eye, which was fastened to the boom, and the latter fell upon the 
plaintiff. Therè is much dispute in the évidence as to how far up 
the skid had been lifted, and whether it had been kept free of the vessel ; 
but the District Judge, who heard and saw ail the libelant's witnesses, 
and ail but two of the claimant's, finds it was raised till it caught on the 
side of the vessel, and we see no reason to dissent therefrom. There is 
no other finding of fact in the opinion, which is only fivê lines in length, 
and does not indicate the theory upon which défendant was held liable. 
We hâve reached a like resuit upon independent conclusions as to the 
truth of the testimony, which is very conflicting. We are satisfied that 
the boom was rigged up for service by the stevedores, not by the ship ; 
that an ample supply of gear and tackle for such rigging was furnished 
by the ship, but that its officers did not indicate which should be used, 
the sélection being left to the stevedore's men. We are not satisfied 
that the libelant at any time before the accident called the attention of 
the mate or boatswain to the topping lift, saying "it was rusty and didn't 
look very strong." The libelant tëstified on direct, cross, and redirect 
without any suggestion of his having made any such complaint. Sub- 
sequently one of his fellow workmen tëstified that he heard him say so ; 
volunteering the statement, which was not responsive to any question. 
Thereupon the libelant was recalled, and told the same story. The im- 
portance of such évidence must hâve been so obvious, even to an igno- 
rant man, that it is difficult to understand how the case could hâve been 
prepared for trial without any suggestion of it being made to libelant's 
counsel. Apparently none such was made, since he made no effort to 
elicit it from the plaintiff. Moreover, the libelant and his witness both 
testify that the statement to the mate or boatswain was made before 
anyfhing had been done by them in the way of rigging, and while the 
end of the boom was hoisted up— it came to within 10 or 15 feet of the 
mast—and that they were looking up at it. It must hâve been consid- 
erably more than 15 feet above thëir heads, and, since the wire cable 
was only about 1 inch in diàmeter, the statement that plaintiff at that 
time noticed rust spots on it, and signs of weakness in it, is so extremely 
improbable, that, in view of the positive déniais by both mate and boat- 
swain, we must discrédit it. 

The claimant contends that the négligence which caused the accident 
was that of libelant's fellow servant, to wit, the particular stevedore 
who made sélection of a wire-cable topping lift to support the boom, in- 
stead of a chain (technically called a "chain span"), which was availa- 
ble, and equally at his service, and would undoubtedly hâve withstood 
ail strains. Much évidence has been introduced showing that when the 
ship's crew were working the derricks, in foreign ports, they used wire 
topping lifts only for light loads, not over a ton in weight, and the 
chain spans for heavier ones. But the question is not what the ship's 
crew did, but what a reasonably prudent man would hâve done when 
making the sélection. The stevedores were about to discharge pig 
Iead, 100 pounds to the pig; 15 to 20 pigs to a sling or single load. 
The skid weighed somewhat more than a ton — possibly a ton and a half . 
It might be anticipated that the skid would catch on some projection. 
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Indeed, such a contingency was taken into considération, for the steve- 
dores had men hauling on the skid to prevent it from contacting with 
the ship's side. In the event of its catching on some projection, the 
load would be increased, possibly up to the limit of the lifting capacity 
of the winch. The captain testified that such capacity was 3 tons. We 
are satisfied that, except in the place where it broke, which had been 
"served," as will be hereafter explained, and was therefore covered 
from view, there was nothing about the topping lift to indicate that its 
tensile strength was not normal. The sélection made by the stevedores, 
therefore, was between a chain and a wire rope, both apparently in good 
order ; and the only question is, would a reasonably prudent man hâve 
rejected the wire when about to rig the boom for regular sling loads of 
1 ton, with the possibility of exposure to strains up to 3 tons? The 
testimony introduced by libelant is to the effect that a normal wire cable 
of that size would hâve held more strain than the engine could hâve 
pulled on it, while a witness called by claimant testified that a cable of 
that size in good condition will lift easily 20 tons. In view of this évi- 
dence, it cannot be held that there was any négligence in the sélection 
of the topping lift instead of the chain. 

The claimant contends that the defect was latent, and that there was 
no négligence in examination, nor in failure to anticipate and provide 
for such defect. . The topping lift is a section of wire cable, at each ex- 
tremity of which an eye has been inserted by bending the cable around 
a métal ring concave on its outer periphery, and splicing the end into 
the cable just above the ring. This splice necessarily breaks up the 
structure of the cable, and leaves a place more exposed than the rest of 
it is to the entrance and rétention of water, and to the corrosive action 
of rust. In order to guard against this, the splice is "served" ; that is, 
bagging saturated with oil is wrapped around the splice, and then spun 
yard is put over that — "served" over with a mallet. The service cov- 
ered the place where the break in this wire rope occurred, and the de- 
fect which caused the break apparently could not hâve been discovered 
without removing the service. The captain testified that gear of this 
kind ought to be examined every time they are taken down and put up, 
but, under the authorities there was no obligation to take the structure 
apart on each of thèse examinations. The Olympia, 61 Fed. 120, 9 
C. C. A. 393 ; Killman v. Robert Palmer & Son Shipbuilding & Marine 
Ry. Co., 102 Fed. 224, 42 C. C. A. 281. In the absence of anything 
which challenged attention, and under normal conditions of use, the 
claimant was entitled to rely upon a certain period of life in the struc- 
tures it used. The captain testified that the life of a wire topping lift 
"dépends on the use it is put to — sometimes it will last 3 and 4 and 5 
years" — and that this particular one had been in use not more than 18 
months. If it had been used in the ordinary way, there would be much 
force in the contention that the testimony failed to show any négligence 
on the part of the ship or those in charge of her. Such topping lifts 
are commonly and ordinarily used when in port for loading and dis- 
charging cargo — not always in every port, because sometimes when 
heavier loads are being moved the chain spans are used. While they 
are thus in use in port they are exposed to the weather, but that time 
occupies a comparatively small part of the ship's period of activity. 



192 131 FEDEÉAL REPORTER. 

Whert cargo handlh% is completed and a voyage begîns, the topping 
lifts are taken down and stowêd eithef in the forepeak or in the alley- 
way under cover in. a place that is wâfm and dry, owing to its prox- 
imityto the boilers; and, of the "three years' life" of such a cable, by 
far the greater part is thus passed in a place where the effects of mois- 
turè are dissipated, or at least greàtly retarded. But this particular 
topping lift had had a very différent expérience. The ship had made 
14 round voyages under her last chafter between New York, Philadel- 
phia, Baltimore, and Norfolk and some 16 West India ports; the deliv- 
ery and dischàrge of cargo being unusually fréquent. The boatswain 
testified that on the last voyage up from Tampico the topping lift, in- 
stead of being stowed away, was hung in the rigging up against the 
mast ; orné end being shackled to the sheer pôle in the rigging, and the 
other being shackled to the deck. This was done, .as lie said, in order 
that it might be available to lift out any cattle that might die on the 
voyage. The captain, moreover, testified that, during the short trips 
between the différent West Indian ports, it was left thus on the mast — 
apparéntly to avoid the necessity of constantly putting it up and stow- 
ing it away— and that during such times it would get ail the dampness 
that there was in the sait air and in any rain or storm that happened 
to be going on at the time. It is also apparent that hung in this way, 
with one end fast to the sheer pôle far up the mast, and the other end 
shackled to the deck, the rain and moisture which might be deposited 
on its whole length would naturally trickle down, so that the lower end 
would be exposed to a more continued wetting than other parts of the 
cable. Ànd the water thus coming from above would hâve a tendency 
to make its way under the service to the point ôf weakness where the 
splice had disintegrated the structure of the cable. The captain further 
admitted that this topping lift was thus left on the mast "perhaps 100 
days in the year." This is a use very différent from the ordinary, and 
those in charge of the ship were bound to know that they were exposing 
the topping lift to conditions which would in ail probability greatly 
shorten its life. Reasonable prudence, under thèse circumstances, 
would seem to require, in addition to the external inspection whenever 
it was put up or taken down, some periodic examination of the splice, 
and renewal of .the oiled service which was intended to protect it. In 
the absence of proof of any such examination, we concur in the conclu- 
sion of the District Judge that there was négligence on the part of the 
ship. 
The decree is affirmed, with interest and costs. 



BUCKINGHAM et al. V. FIRST NAT. BANK OF CHICAGO et al 

(Circuit Court of Appeals, Sixth Circuit. June 15, 1904) 

■; No. 1,288. 

BankbuptcT-^Partnership— Evidence to Establish. 

Two men for a nuinber of years conducted a business under a partner- 
ship agreement by which each agreed to bring into the business as rapidly 
as praetlcable ail money ne should be able to control, and not to with- 
draw, without the consent of the other, more than necessary to support 
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hls family. It was also provlded that each was to hâve a certain înter- 
est in the business, and, to equalize the capital, interest should be allowed 
. annually. AH the capital was contributed by one, and, the business having 
been conducted during the later years at a loss, the other, by agreemeut, 
drew out a flxed sum per month for Hving expenses. Held, that such ar- 
rangement constituted a partnership, and that, on the bankruptcy of the 
concern, the capital employed in the business and the debts incurred there- 
in were flrm property and debts, and not those of the partner who fur- 
nished the capital. 

2. Same— Individual Debts— Fibm and Individual Estâtes. 

Holders of notes of a bankrupt partnership, also indorsed by the indi- 
vidual partners, may, at their élection, prove the same as individual debts 
of one of the partners, and, under Bankr. Act July 1, 1898, c. 541, § 5f. 
30 Stat. 548 [V. S. Comp. St. 1901, p. 3424], are entitled to payment in full 
from his estate before any part of the same is applied on firm debts, at 
least where there are substantial flrm assets; and it is immaterial that 
ail the capital of the partnership was also contributed by such partner. 

3. Same — Indebtedness of Pabtneb to Fibm. 

A flnding by a référée, affirmed by the District Court, that a partner In 
a bankrupt firm was not indebted to the partnership on account of money 
drawn out, which was less than he was entitled to draw under the part- 
nership agreement. held sustained by the évidence. 

Appeal from the District Court of the United States for the West- 
ern District of Tennessee. 
In Bankruptcy. 

Carroil, McKellar, Bullington & Biggs, for appellants. 
Turley & Turley, for appellees. 

Before EURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

RICHARDS, Circuit Judge. On October 16, 1901, Z. N. Estes 
and S. S. Spicer, alleging they were doing business under the firm 
name of Z. N. Estes & Co., filed their pétition in bankruptcy, upon 
which an adjudication has been had. The firm had been engagea in 
the grocery, cotton, and commission business. In the schedules an- 
nexed to the pétition were contained statements of the firm property 
and of the individual property of Estes, Spicer having no property. 
The firm assets consisted of tangible personal property (stock in 
trade, etc.) estimated at $17,700, and accounts receivable aggregating 
a very large amount. The individual property of Estes was placed 
at over $100,000; the largest items being his résidence in Memphis, 
valued at $25,000, and a plantation in Tunica county, Miss., known as 
the "Indian Creek Farm," valued at $65,000. Among the creditors 
of the firm were certain banking associations, the appellees, who had 
bought and held $35,000 of the firm notes. Thèse notes were drawn 
by Z. N. Estes & Co., payable to their order at the First National 
Bank of Chicago, and indorsed by them in blank. They also bore 
the individual indorsements of Z. N. Estes and S. S. Spicer. Thèse 
notes were presented as claims against the individual property of 
Estes. Their allowance was resisted by the appellants (creditors of 
the firm only) on the ground there was no real partnership; that 
Spicer was only an ostensible partner, having no property or real 
interest in the firm; that Estes owned ail the firm property, and 
131 F.— 13 
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was in fact the firm, doing business individually under the firm name ; 
and that therefore the firm creditors ought to share equally with the 
individual creditors in the ihdividual property. The référée sustained 
this contention, holding that the assets of every description were 
the individual property of Estes, in which ail creditors — firm and in- 
dividual — must share pari passu. The action being certified up, the 
court below reversed the référée ; holding that the "above-named 
banks, who, it appears by said certificates, are the individual creditors 
of said Z. N. Estes, as well as joint creditors of the firm of Z. N. Estes 
& Co., * * * are entitled to be paid out of the individual prop- 
erty * * * before any of the firm creditors can participate there- 
in." 

It is urged the court erred (1) in holding there was a partnership 
estate, as distinguished from an individual estate ; and (2) in sustain- 
ing the claims of the appellees against the individual estate in préfér- 
ence to those of the so-called creditors. 

1. Z. N. Estes was in business in Memphis for more than 35 years. 
He had many partners, but there was no break in the business. As 
one partner retired, another took his place. The last articles of part- 
nership were entered into April 26, 1886, between Z. N. Estes, S. S. 
Spicer, and W. î>. Doan. They stated at the outset: 

"The said parties hereby agrée to form and do form a partnership for the 
purpose of carrying on a wholesale grocery, cotton and commission business 
on the following ternis." 

The style of the partnership was to be Z. N. Estes & Co. The 
business was to begin June 1, 1886, "and continue as long as is agree- 
able to ail parties, unless dissolved by death or mutual agreement of 
ail parties." The parties agreed — 

"To bring into the business as rapidly as practleable ail moneys they may 
be able to control from former business connections, and to withdraw nothing 
from the business except such amounts as may be necessary for the support 
of their familles unless by mutual agreement. 

"To equalize the amount of ail parties, interest shall be chargea and allowed 
at the end of eaeh business year at the rate of 8 per cent, per annum. * * * 
The profits and losses of the said partnership are to be divided as follows, 
to wit : Z. N. Estes' interest to be four-sixths, W. B. Doan, one-sixth and S. S. 
Spicer, one-sixth." 

Doan remained in the firm four years, and withdrew by mutual 
agreement. Estes and Spicer continued to do business under the 
articles until the application in bankruptcy. The firm was held out 
as a partnership composed of Estes and Spicer, the stationery used 
in the business so representing it. Firm books were kept, containing 
a statement of the property owned and a record of the business done 
by the firm. Estes furnished the entire capital, amounting to about 
$165,000. Spicer never contributed any. After a few years the firm 
ceased to make any profits, and thereafter Spicer, by agreement with 
Estes, was allowed to withdraw $125 per month for the support of 
his family. 

We are satisfied from thèse and other facts shown in the record 
that there was a partnership existing between Estes and Spicer. To 
constitute a partnership, it was not necessary that Spicer should con- 
tribute to the capital employed. Joint capital is not necessary. One 
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partner may furnish capital, and another expérience in the business, 
and they may agrée to share the profits and losses in a certain pro- 
portion. Such was this case. But there was also, in addition, an 
agreement by ail the partners to contribute to the capital of the fîrm 
in a certain contingency. Each agreed to bring into the business 
as rapidly as practicable ail money he might be able to control, and 
withdraw nothing except an amount necessary for the support of 
his family. To equalize the amounts thus contributed, interest was 
to be charged and allowed at the end of each business year at the 
rate of 8 per cent, per annum. If the business had proved profitable, 
Spicer would hâve had an interest in the capital as well as the profits 
of the firm. Although it did not prove profitable for some years be- 
fore the bankruptcy proceedings were begun, there was always the 
chance of a turn in the tide, and therefore Spicer had an interest in 
the capital contributed by Estes, which could not be withdrawn with- 
out Spicer's consent. We are satisfied that the relations created by 
the articles of partnership were never terminated by mutual agree- 
ment between Estes and Spicer. After the business ceased to be 
profitable, Spicer was allowed to draw $125 monthly, but this did not 
operate to end the partnership and place Spicer on a salary. The 
allowance was to cover his expenses. It was a temporary expédient. 
As a salary, it would hâve been singularly small. One of the em- 
ployés was getting $200 a month. 

2. The next question is whether the claims of the appellees as in- 
dividual creditors of Estes should be paid out of his individual estate 
in préférence to the claims of the firm creditors. Doubtless the notes 
executed by the firm and indorsed by Estes were firm debts, as well 
as individual debts of Estes. But the holders had a right, if they pre- 
ferred, to présent them as claims against Estes individually. And 
they did so. The notes were originally purchased by the firm of 
Gartenlaub & Co., of Chicago, which sold them to the banks. Gar- 
tenlaub, who acted for the firm, was advised of the fact that Estes 
individually owned a large amount of real estate, and for that reason 
required his individual indorsement. 

The présent bankruptcy act provides : 

"The net proceeds of the partnership property shall be approprîated to the 
payment of the partnership debts, and the net proceeds of the individual estate 
of each partner to the payment of his individual debts. Should any surplus 
remain of the property of any partner after paying his individual debts, such 
surplus shall be added to the partnership assets and be applied to the pay- 
ment of the partnership debts." Section 5f, Act July 1, 1898, c. 541, 30 Stat. 
548 [U. S. Comp. St. 1901, p. 3424]. 

This is a statutory statement of a gênerai rule early adopted in 
England (Ex parte Crowder, 2 Vernon, 706), upon which subsequent- 
ly an exception was ingrafted to the effect that firm creditors may 
share in the individual assets in compétition with individual creditors, 
if there be no firm assets and no solvent partner. Lowell on Bank. 
§ 125. Loveland, Bank. (2d Ed.) § 99. Recently, in Conrader v. 
Cohen, Trustée, 9 Am. Bankr. Rep. 619, 121 Fed. 801, 58 C. C. A. 
249, the Circuit Court of Appeals of the Third Circuit sustained Judge 
Buffington (In re Conrader, 9 Am. Bankr. Rep. 85, 118 Fed. 676) in 
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applying this exception under the présent bankruptcy act; but in the 
case of In re Wilcox (D. C.) 94 Fed. 84, Judge Lowell, in an opinion 
showing unusual research and learning, declined, under the présent 
bankruptcy! law, to recognizë or apply the exception ; holding that 
firm creditors are not entitled to receive dividends out of a partner's 
separate estate until his individual creditors hâve been paid in full, 
and this notwithstanding there are no partnership assets. 

But we are not obliged to choose between thèse two views. In 
the présent case there are partnership assets of a substantial char- 
acter. Already a dividend of 15 per cent, has been paid out of them 
to the firm creditors. The case, therefore, is not one involving ques- 
tions of law, so much as questions of fact, namely: Was there a 
partnership? Are there partnership assets? Is there an individual 
estate? And are the notes of the appellees claims against the indi- 
vidual estate? AU thèse questions, as we read the record, are an- 
swered in the affirmative. The two largest pièces of property held by 
Estes separately were his résidence and what is known as the "In- 
dian Creek Farm." The proof is clear that he purchased each of 
thèse himself, with his own money, and for himself. They stood in 
his name, and were always regarded as his individual property. It is 
true that, in the statement he made out for Gartenlaub, he placed 
them among the assets of the firm as real estate. But he did so, as 
he explained, because he was the only solvent member of the firm, 
and he knew they were liable for the firm debts. In this sensé only 
were they firm assets. Gartenlaub understood this, was advised of 
the fact that they were owned by Estes individually, and accordingly 
required his individual indorsement on the notes. 

Apparently, reduced to a simple for m, the contention of the appel- 
ants is that, because ail the capital of the firm belonged to Estes, 
therefore ail the capital of Estes belonged to the firm. This is a 
strange contention. A man may put ail the capital a firm has into 
it, but it does not follow that he puts ail the capital he has into it. 
Estes had other ventures than this mercantile business. He put into 
it what he saw fit, and, with the consent of his partners, he drew out 
considérable amounts. The record shows clearly what he put in, 
what he kept out, and what he drew out. His résidence and the In- 
dian Creek farm were never put in. They and ail his individual estate 
should be applied first to the payment of his individual debts, as the 
court below held. 

3. The final claim is made that Estes was indebted to the firm in 
a very laïge amount for money drawn out, and the court was asked 
to compel the collection of this from his individual estate for distri- 
bution among the firm creditors. In this way it was sought to con- 
vert the separate estate into firm assets, and distribute them pro rata 
among ail the firm creditors, including the appellees. This claim was 
disposed of by the finding of the référée that it does not appear 
from the record that Estes "ever was or is indebted to the firm in any 
amount." In this connection the référée said: 

"I flnd from the évidence before mé that Z. N. Estes at the end of tie first 
year of the partnership had put into the firm $128,821.80, and that from this 
period the amount to his crédit varied, running up to $166,770.76 for a short 
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time in 1891, and then declining to $101,188.27 in 1898. and then gradually in- 
creasing until he had to his crédit as capital in the firm on the date of the 
bankruptcy thereof, after charging him with ail amounts of every kind with- 
drawn therefrom, the sum of $106,424.13; that the capital originally con- 
tributed by him was reduced only $22,397.17, and that the amounts necessary 
for the support of his family, which, as shown, he was entitled to withdraw 
from the firm, far exceeded this amount; that up to and including the year 
1891 the firm was prosperous, and a large amount of profits was aunually 
credited up to each one of the partners; that there was also interest, under 
the ternis of the partnership articles, credited up to Z. N. Estes up to and 
including the year 1895, and that the amount of interest and profits thus 
credited up to him, and which he had a perfect right to withdraw from the 
firm, amounted up to September 30, 1895, the sum of $146,344.29; that from 
September 30, 1895, to September 30, 1901, being the period embracing the 
last six years of the business prior to the bankruptcy of said firm, no interest 
had been credited to Z. N. Estes; that during ail this period he had more 
than $100,000 of capital in the firm, on which he was entitled to 8 per cent, 
interest under the partnership articles; that it thus appears he is entitled to 
a crédit on this account. It will be seen that this capital has not been in any 
respect diminished. In other words, if this crédit is placed to his account, the 
resuit will show him entitled to about $100,000 at the time of the bankruptcy 
of the firm. It appears affirrnatively from the testimony that ail sums drawn 
by each of the partners were drawn out by mutual consent; that each partner 
knew what the other partner was drawing out, and for the purpose for which 
it was being drawn ; and that there never was any intention or expectation 
of calling for the return of any of thèse sums to the firm. It is clearly estab- 
lished by the proof that every dollar drawn out by Z. N. Estes was drawn out 
in good faith, for honest purposes, and with the full acquiescence and under- 
standing of Mr. Spicer, and that not a dollar was ever drawn out for the 
purpose of injuring or defeating any partnership creditor. And it further 
appears affirmatively by the proof that from 1898 up to the bankruptcy of the 
firm, in October, 1901, Z. N. Estes, instead of reducing his capital, was grad- 
ually increasing the saine, and this objection should be sustained. This claim 
is therefore disallowed." 

This finding, affirmed by the court below, has our approval. 
The judgment of the lower court is affirmed. 



RICHMOND LOCOMOTIVE WORKS v. RAMSEY. 

(Circuit Court of Appeals, Fourth Circuit. July 12, 1904.) 

No. 508. 

Négligence— Contractoe's Servant— Injuries— Question fob Jury. 

Plaintiff, a negro laborer, was employed by an independent contractor 
to tear down a wall in defendant's locomotive works during the making 
of the altérations therein, for which purpose plaintiff climbed on the third 
round of a ladder, with the width of the wall of the erecting shop of the 
defendant's works between him and the rail on which a movable crâne 
was operated. Plaintiff reached across the wall and took hold of the rail, 
and in this position began throwing bricks from the wall, and while so 
engaged the crâne was moved along the rail, crushing plaintiff's hand. 
At the time defendant's crâne operator started the same, when it was 
about 50 feet distant from the plaintiff's hand, he looked along the track, 
and saw nothing to cause him to suspect danger to plaintiff, and there 
was nothing in plaintiff's position to cause the operator to believe that 
plaintiff's hand, which was dark, was on the rail. Held, that such facts 
did not justify the submission of the case to the jury on the theory that 
défendant, after plaintiff had put himself in a position of danger, could, 
by exercise of reasonable care, hâve discovered the danger, and avoided 
the injury. 
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On Writ of Error to the Circuit Court of the United States for the 
Eastern District of Virginia. 

C. V. Meredith and M. M. McGuire, for plaintiff in error. 
John A. Lamb (H^ A. Atkinson and R. T. Lacy, on the brief), for 
défendant in error. 

Before GOFF, Circuit Judge, and BRAWLEY and McDOWELL, 
District Judges. 

McDOWEIvL,, District Judge. This was an action at Iaw, brought 
by the défendant in error, who will be hereafter designated as the 
"plaintiff," for damages for personal injury, which resulted in a ver- 
dict and judgment in behalf of the plaintiff for $3,917.50. The Rich- 
mond Locomotive Works, to be hereafter designated as the "défend- 
ant," had some months previous to the accident to the plaintiff let to 
contract the work of tearing down certain parts of its building and 
erecting others in lieu thereof. The contractor sublet a part of the 
work to one Wilson, by whom the plaintiff was employed at the time of 
the accident. Wilson's men had been at work for some weeks, and the 
plaintiff, who had also been on the work previously, had been engaged 
for about a week prior to the accident. The work at which the plaintiff 
was engaged was in tearing down a brick wall of the old boiler house, 
which ran at right angles to the erecting shop. The drawing opposite 
shows the partially demolished brick wall which the plaintiff was tear- 
ing down, the ladder on which he was standing at the time, which is 
leaning against the western wall of the erecting shop, and one of the 
rails on which ran a crâne, which was constantly used in the erecting 
shop. The crâne tracks were about 600 feet in length, and some 39 
feet apart. The man who operated the crâne was in a cage suspended 
under the bridge or axle of the crâne, on the far side of the erecting 
shop, and nearly under the more distant rail, with his head about 18 
inches beneath the level of the rails. The crâne was used for hoisting 
and carrying heavy machinery and materials from place to place in the 
erecting room. 

On the morning of the accident, Cole, foreman of Wilson, the sub- 
contractor, directed the plaintiff, a negro laborer 23 years old, to go up 
on the ladder and throw off the bricks composing the boiler house wall 
to be removed. The plaintiff ascended the ladder until he stood on the 
third round from the top. He then turned so that his face was towards 
his work, put his left hand over the crâne rail, and, stooping forward 
and towards his right, commenced to pull out and throw down the 
bricks with his right hand. While he was in this position, the crâne, 
which was moved slowly from the south (right side of drawing), ran 
over the plaintiff 's hand, and injured it and his forearm to such an ex- 
tent that the arm had to be amputated. The crâne operator did not 
know of the plaintiff 's position until after the injury. The plaintiff 
knew that the crâne was frequently and almost constantly moved up 
and down the erecting room. 

There is a conflict of testimony as to whether the ladder was put in 
the position shown in the drawing by the plaintiff under Cole's direc- 
tion, or whether it had for some days been standing as shown. There 
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was some testimony for the plaintiff to the effect that Cole. when direct- 
ing the plaintiff to tear down the wall, told him that the crâne would 
not be operated. This is denied by Cole. There is no évidence that 
Cole, if he made this statement, had been authorized to make it by any 
person representing the défendant, or that this statement, if made, was 
heard by any one representing the défendant. The contract made by 
the défendant with the contractor provided that the contractor's work 
should be so carried on as not to interrupt the work of the défendant. 
And the defendant's work in the erecting shop was being carried on at 
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the tîme of the injury. So far as appears, no employé of the défendant 
knew of the plaintiff's position of danger. The crâne operator had 
been engaged t>y the défendant for about ten years, and for three years 
prior to the accident he had been operating the crâne. It was affirma- 
tively shown that he was compétent and careful, and that, if there was 
any cause of complaint against him, it was that he was wont to move 
the crâne too slowly because of his unusual caution. His testimony, 
which is wholly uncontradicted, is that he looked down the tracks be- 
fore starting the crâne — which had been for some moments standing 
some 30 feet south of the place of the accident — and saw nothing to 
indicate that any one was in danger. 

Had the learned trial court taken the view of this case that we feel 
constrained to take, the jury would hâve been directed to find for the 
défendant, and we think the court erred in not giving such instruction. 
In other respects we find the charge given the jury erroneous, in that it 
was based on the theory that the défendant, after the plaintiff had put 
himself in a position of danger, could, by the exercise of reasonable 
care, hâve discovered his danger and avoided the injury. But to us, 
even without considering the fact that the plaintiff's négligence con- 
tinued until the moment of the injury (Gilbert v. Erie R. Co., 97 Fed. 
747, 38 C. C. A. 408 ; Kirtley v. Chicago R. Co. [C. C] 65 Fed. 386 ; 
St. Louis R. Co. v. Shumacher, 152 U. S. 77, 81, 14 Sup. Ct. 479, 38 
L. Ed. 361 ; Rider v. Syracuse R. Co. [N. Y.] 63 N. E. 836, 58 L. R. A. 
125; Fonda v. St. Paul R. Co., 71 Minn. 438, 74 N. W. 166, 70 Am. 
St. Rep. 341; Montgomery v. Lansing R. Co., 103 Mich. 46, 61 N. W. 
543, 29 L. R. A. 287), it seems that there was no évidence making this 
rule applicable. The plaintiff had unnecessarily taken an unusual and 
extraordinary position. He was standing on the third round of the 
ladder, with the width of the wall of the erecting shop between him 
and the rail, leaning towards the partially demolished wall of the boiler 
house. There was nothing in his position, as viewed from the situa- 
;ion of the crâne operator, which would hâve suggested to the latter 
that the plaintiff had his hand on the rail. The erecting shop was un- 
ler roof, and it appears that it was rather dark. The plaintiff is a ne- 
gro, and his hand therefore would not hâve attracted the attention of 
the crâne operator. According to his uncontradicted testimony, the 
crâne operator looked along the tracks before starting the crâne, and 
saw nothing to cause him to suspect the danger of the plaintiff. The 
crâne operator was, when he started the crâne, about 50 feet distant 
from the plaintiff's hand. At the very moment of the accident he was 
nearly 40 feet distant, with his head some 18 inches below the level of 
the rail. In looking down the tracks to see if the way was clear, if he 
had seen the plaintiff's head, or his head and shoulders, he would not 
hâve been led to suspect that the plaintiff had his hand in the extraor- 
dinary position in which he did hâve it. The back of the plaintiff's 
head was toward the crâne operator. Under thèse circumstances nég- 
ligence could not be imputed to the défendant. There was, therefore, 
no room for the application of the rule of law on which was based the 
charge to the jury. It follows that it is unnecessary to consider the 
other assignments of error. 

We are of opinion to reverse the judgment below, and remand this 
cause for proceedings consistent with this opinion. Reversed. 
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MOULTON v. COBURN et a!. 

In re GEORGE M. COBURN & CO. 

(Circuit Court of Appeals, First Circuit July 6, 1904.) 

No. 521. 

1. Bankruptct— Invoi/untaby Proceedings— Withdrawal of Pétition fob 

Leave to Join as Petitioneb. 

A court of bankruptcy is authorized, in its discrétion, to permit the 
withdrawal of a pétition filed by a créditer asking leave to join in a péti- 
tion in bankruptcy which had been filed against the debtor, when no action 
had been taken tbereon, and the right of such créditer to become a peti- 
tioner was not free from doubt. 

2. Same— Who Mat Become Petitionebs— Cbeditobs Assenting to ASSIGN- 

MENT. 

A créditer who has assented in writing to the terms of a common-law 
assignaient for the benefit of creditors, unless under spécial circumstan- 
ces, is not entitled to join in an involuntary pétition alleging as the sole 
act of bankruptcy the making of such assignment ; being estopped by his 
élection between his rights under the assignment and those under the 
bankruptcy law. -v- 

3. Same— Ntjmber or Creditobs. 

To entitle less than three creditors to maintain a pétition in involuntary 
bankruptcy, it must appear that there were less than twelve creditors at 
the date of the filing of the pétition. 

Appeal from the District Court of the United States for the District 
of Massachusetts. 

For opinion below, see 126 Fed. 218. » 

Lee M. Friedman (Godfrey Morse, on the brief), for appellant. 
Charles K. Cobb (William D. Whitmore, Jr., on the brief), for ap- 
pellees. 

Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

BROWN, District Judge. The original pétition in involuntary 
bankruptcy was filed by a single creditor. It alleged as the sole act of 
bankruptcy an assignment for the benefit of creditors, and that there 
were less than twelve creditors. In fact, there were at the date of filing 
the pétition about thirty creditors. An attempt was made to increase the 
number of petitioners in accordance with section 59d of the bankruptcv 
act (Act July 1, 1898, c. 541, 30 Stat. 561 [U. S. Comp. St. 1901, p. 
3445]). The District Court held that there were but two proper peti- 
tioners, and more than twelve creditors, and dismissed the pétition. The 
petitioner, Moulton, now appellant, contends that the dismissal of the 
pétition was erroneous; claiming, first, that there were three or more 
proper petitioners ; second, that at the date of hearing there were less 
than twelve creditors who could be counted, and therefore that a single 
petitioner was sufficient. We find no error in the ruling of the Dis- 
trict Court that there but two proper petitioners. 

After answer setting up the existence of some thirty creditors, the 
Tripp Giant Leveler Company, a corporation, on September 2, 1903, filed 
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an intervening pétition praying "that it may be allowed to adopt the al- 
légations set forth in tnè pétition in the above-entitled case, and join in 
said proceedings, and become a petitioning creditor therein." Subse- 
quently, on September 28, 1903, it filed a second pétition, asking "that 
it may be allowed to withdraw its pétition to join in the pétition against 
the above-named bankrupts, and become one of the petitioning cred- 
itors." This pétition was, by order of court, referred to a référée to 
ascertain facts and report thereon, under rule twelve of gênerai orders in 
bankruptcy (89 Fed. vii, 32 C. C. A. xvi). On November 13, 1903, the 
référée reported certain facts, with his conclusion that the first pétition 
of the Tripp Giant Leveler Company was filed "under mistake and mis- 
apprehension, as the company had already assented to the assignaient 
in the manner above stated." The District Judge, upon considération 
of the facts, held that the joinder in the pétition was under a misunder- 
standing or mistake of fact; that the withdrawal was not necessarily 
govemed by In re Cronin (D. C.) 98 Fed. 584 ; and, as an exercise of 
discrétion, granted the pétition to withdraw. 

The appellant contends that the withdrawal of a petitioner should in 
no way invalidate the bankruptcy proceedings to which he has become 
a party, and cites In re Bedingfield (D. C.) 96 Fed. 190 ; In re Cronin 
(D. C.) 98 Fed. 584. 

The présent case, however, differs essentially from a case in which 
one of three original- petitioners in involuntary bankruptcy seeks to 
withdraw, and thereby to impair the rights of his co-petitioners. There 
had been no express joinder in the original pétition, but merely a péti- 
tion that the Tripp Company be allowed to join, and a withdrawal of 
this pétition before any final action of the court, making it a party to 
the original pétition. 

The right of the Tripp Company to become a petitioning creditor was 
not free from doubt, and was at least a contestable right. Before the 
filing of its intervening pétition, the treasurer of the corporation had 
authorized Adams to assent to the assignment upon a condition which 
was complied with, and Adams on August 14, 1903, had signed a docu- 
ment on behalf of the corporation expressing its assent to the assign- 
ment. Forgetting or without bearing in mind his previous authoriza- 
tion of Adams, the treasurer authorized the filing of the intervening 
pétition for leave to join in the original pétition. Subsequently the 
corporation decided to adhère to the first action of its treasurer. 

The appellant questions the legality and sufïïciency of the authoriza- 
tion of Adams, and of the exécution of the document expressing the 
assent of the corporation to the assignment. We do not'consider it 
necessary to consider thèse questions, for, even were there a defect in 
the exécution of the document, the circumstances were clearly of such a 
character as to justify the corporation in adhering to and ratifying the 
action of Adams, and to give the District Court discrétion to permit 
the withdrawal of such an intervening pétition as was filed by the cor- 
poration. 

Fogg, assignée of the Manufacturer Die Company, was clearly not 
a qualified petitioner, sitice his assignor was not the real creditor. The 
Graton & Knight Manufacturing Company, assignor to Atherton, be- 
fore the bankruptcy proceedings, had assented to the assignment. 
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Atherton therefore acquired only the rights of a cre'ditor who had al- 
ready assented to an assignaient. 

A creditor who has assented in writing to the terms of a common- 
law assignaient for the benefit of creditors is not entitled ordinarily 
to join in an involuntary pétition alleging, as the sole act of bank- 
ruptcy, the making of the gênerai assignment to which he has ex- 
pressly assented. This is not because he has ceased to be a creditor, 
but because, having voluntarily elected that the bankrupt's estate 
shall be administered under the assignment, and having accepted the 
provisions of the deed of trust, he is thereby estopped from action 
inconsistent with the agreement. Lovvell on Bankruptcy, § 51. 
While spécial circumstances might entitle a creditor to repudiate his 
agreement, or relieve him from the conséquences of an élection, no 
such circumstances are presented in this case. The décision of the 
Circuit Court of Appeals for the Seventh Circuit in Re Curtis, 94 Fed. 
630, 36 C. C. A. 430, was upon a pétition setting up facts so différent 
from those before us that the case is not in point. 

The acceptance of the terms of the assignment was not an unlaw- 
ful agreement, but an assent to an arrangement which, though void- 
able by an adjudication in bankruptcy, until such time was valid. In 
re Chase, 124 Fed. 753, 59 C. C. A. 629. The creditor's assent to the 
assignment therefore could not be repudiated as an unlawful agree- 
ment. 

It must be assumed that the assenting creditor had knowledge of 
his rights under the bankruptcy act, and voluntarily chose to assent 
to the terms of the assignment in préférence to exercising his rights 
under the act. Hère was a complète élection between rights under 
the assignment and rights under the bankruptcy act. That one small 
creditor alone cannot file a pétition in bankruptcy, that he may hâve 
doubts of his ability to induce other creditors to join him, and that 
his remedy by a pétition in bankruptcy is dépendent upon the co-op- 
eration of other creditors, does not justify him in assenting to an as- 
signment, and afterwards repudiating it if he can find a sufficient 
number of creditors to join him in a pétition. The élection results 
from his choice of rights which are inconsistent with the enforcement 
of rights under the bankruptcy act. That he may not hâve an indi- 
vidual right to prefer a pétition in bankruptcy does not render im- 
possible an élection between such rights as the act confers and rights 
under an assignment. He has chosen between two rights, one of 
which is derived from an instrument in which a clear intention ap- 
pears that he should not enjoy both. Simonson v. Sinheimer, 95 Fed. 
948, 37 C. C. A. 337; Brandenburg on Bankruptcy (3d Ed.) § 923. 

It followed that there were but two proper petitioners, and that it 
was incumbent upon them to prove that the number of creditors was 
less than twelve. 

At the date of filing- the pétition, there were about thirty creditors. 
Afterwards thirteen assented to the assignment. The appellant claims 
also that thirteen other creditors, after filing the pétition and before an- 
swer, had sold and assigned their claims in such manner that they were 
controlled by the assignée or the respondents. 

The appellant contends that the count of ail creditors to détermine 
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tlie sufficiëncy ôf the nilmber of petitioners is to be made at the date 
of hearing, and that at this date the number of creditors had been 
reduced to less than twelve who could be counted, and argues that sec- 
tion 59d of the bankruptcy act expressly fixes a time other than the 
filin g of the pétition for the fixing of the status of the bankruptcy 
proceedings. 

It is true that, according to express provisions of the statute, the 
sufficiëncy of the number of petitioning creditors is to be déterminée! 
as of the date of hearing, and not as of the date of filing the original 
pétition. Upon the joinder of three or more creditors, the allégation of 
the original pétition that the creditors are less than twelve in number be- 
comes immaterial, since the statute prescribes a spécial procédure 
for securing the number of creditors required by the first clause of 
section 59b. It is also probably true that the adjudication in such a 
case will relate to the date of the original pétition, and that the con- 
tinuity of the proceeding will be regarded as unbroken, although at 
the date of filing a suificient number of creditors had not asserted 
their rights to an adjudication. Bank v. Sherman, 101 U. S. 403, 25 
L. Ed. 866. 

But while we find in the statute an express privilège to creditors to 
join in a pétition, we find nothing to contravene the ordinary rule 
of law that the allégations of a déclaration, bill, or pétition are to be 
disposed of as of the time of filing or of beginning the suit. Thus we 
find in the statute nothing to indicate that creditors whose debts are 
created after the filing of a pétition are entitled to join, or that a 
bankrupt may defeat a pétition by increasing the number of his cred- 
itors between the filing of the pétition and the time of answer. That 
the statute permits à cre-ditor to become a party to a proceeding al- 
ready begun affords no indication that the substantial rights of the 
parties are to be determined as of any other date than that fixed by 
the filing of the original pétition. An answer which asserts that the 
number of creditors is twelve or more is not a déniai of the act of bank- 
ruptcy, but only of the sole petitioner's right to proceed. The stat- 
ute provides a spécial method of obviating this objection, and, as we 
hâve said, makes this allégation of the number of creditors imma- 
terial; but otherwise the case stands as before, and the rights must 
be determined according to the allégations of the pétition. 

The statutory right of a single creditor to hâve his debtor ad- 
judged a bankrupt exists only under spécial circumstances, namely, that 
his claim shall be sufficient in amount, and that ail of the creditors shall 
be less than twelve. Assuming that since the filing of the pétition 
the number of creditors is reduced to twelve, it is nevertheless true 
that at the date of filing the pétition there existed no right under the 
statute, and that the right came into existence at a later date. Evi- 
dence that a creditor subsequently to the filing of the pétition came 
within the provisions of the statute does not prove that at the time 
of filing of his pétition he had any rights under the statute. 

We are of the opinion that the District Court was right in hold- 
ing that, upon a pétition by less than three creditors, it must appear that 
there were less than twelve creditors at the date of filing the pétition, and 
therefore that the subséquent acts of the creditors and of the volun- 
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tary assignée need not be considered. To take any other date for the 
count would resuit in uncertainty and confusion. The date at which 
a creditor's rights accrue under the bankruptcy act is a matter of ma- 
terial conséquence. While the statute gives to creditors who inter- 
vene in a sole pétition the right to proceed as parties to that pétition, 
we find in the statute no évidence of an intention that rights not exist- 
ing at the date of the pétition can be made effective thereunder, or 
that a sole pétition alleging what is not true — that there are but twelve 
creditors — can be validated at some indefinite subséquent time by a 
réduction of the number of creditors. 

The décision of the District Court is affirmed, and the appellees 
recover their costs of appeal. 



ZEIGLER v. HALLAHAN. 

(Circuit Court of Appeals, Third Circuit. June 13, 1904.) 

No. 25. 

1. Principal and Surety— Discharge op Surety— Altération op Contract. 

Where défendant became surety for the performance by a tenant of 
the covenants of a lease for 10 years, which bound the tenant to keep 
and pay rent for the premises, and, at the expiration of the term, deliver 
them in good condition, a modification of the contract before the tenant 
took possession, without the knowledge or consent of défendant, by the 
insertion of a provision that, in the event of the total or partial destruc- 
tion of the premises by fire or other casualty, rendering the same unten- 
antable, the lease from such time should become void and should be sur- 
rendered to the lessor, constituted a material altération, which operated 
to discharge défendant from liability. 

2. Same— Effect of Altération. 

In determining whether a surety is discharged by an altération of the 
principal contract without his consent, the question is not whether the 
change was or could be prejudicial to him, but whether it effected a ma- 
terial altération of the agreement to which his undertaking of surety- 
ship related ; and, if it did, he is discharged, even though the change 
may hâve been bénéficiai to him. 

3. Same — Contract of Suretyship— Récital of Considération. 

The rule as to the discharge of a surety by an altération of the prin- 
cipal contract without his consent is not affected by the fact that his 
undertaking recites that it was made by him for a valuable considéra- 
tion. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 
For opinion below, see 126 Fed. 788. 

Wm. Jay Turner and Samuel Dickson, for plaintiff in error. 
John G. Johnson, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. The décision of the court below was based 
upon a case stated as follows : 

"The plaintiff, Mary Helen Zeigler, on April 2, 1901, made, executed, and 
delivered to one Moses H. Lichten an indenture of lease for the premises 

\ 2. See Principal and Surety, vol. 40, Cent Dig. § 178. 
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known apd numbered as No. 50 North Eighth street. In the city of Philadel- 
phia, of Which ihdenture a eopy is hereto attached, marked 'Exhibit A,' and 
. made a part hereof, and the défendant, Peter T. Hallahan. by writing, be- 
came surety for the fulflllment of ail the obligations of said Moses H. Lichten 
under and by virtue of said indenture of lease; said contract of suretyship 
being endorsed on Exhibit A. On or about April 29, 1901, an agreement sup- 
plemental to said indenture of lease, without consultation with or approval 
of the défendant, was executed by and between the plaintiff and the said 
Moses H. Lichten, as follows: 

" 'It is hereby mutually agreed between M. Helen Zeigler and Moses H. 
Lichten, the parties to the foregoing indenture of lease, that the following 
shall become part and parcel thereof with like effect, as if the same were em- 
bodied in the foregoing agreement. 

" 'It is hereby further covenanted and agreed in the event of the total or 
partial destruction of the within demised premises, rendering the same un- 
tenantable by reason of fire or other casualty, this lease shall from such time 
become absolutely null and vold and the within lease shall be surrendered 
by the lessee to the lessor. 

" 'In witness whereof the parties hereunto set their hands and seals this 
29th day of April, A. D. 1901. 

"'Mary Helen Zeigler. [Seal.] 
"'Moses H. Lichten. [Seal.]' 

"Said Moses H. Lichten violated the covenants and conditions of said lease, 
by subletting the premises thereby let and demised, and by assigning said 
lease without the consent of the plaintiff, and by cutting a passageway 
through the south party wall of said premises into the adjoining premises, 
in conséquence whereof, on January 4, 1902, the plaintiff, by virtue of the 
warrant of attorney to confess judgment in ejectment contained in said lease, 
entered a Judgment in ejectment against said Moses H. Lichten in the court 
of comnion pleas, No. 3, for the county of Philadelphia, of December term, 
1901, No. 2,180, and issued a writ of habere facias possessionem against Moses 
H. Lichten for the recovery ôf possession of said premises. Said Moses H. 
Lichten thereupon flled his affldàvit, of which a copy is hereto attached, and 
obtained a rule in said court of common pleas to show cause why such judg- 
ment in ejectment should not be opened, and said Moses H. Lichten let into 
a défense, ail proceedings to stay. To said affldàvit of Moses H. Lichten the 
plaintiff flled her answer as required by the rules of said court of common 
pleas, and thereafter dépositions were taken by the said Moses H. Lichten 
and the plaintiff. On March 31, 1902, said court of common pleas discharged 
said rule. On April 19, 1902, the said Moses H. Lichten caused to be issued 
a certiorari from the Suprême Court of Pennsylvania to said court of com- 
mon pleas, but did not file any bond as required by the laws of the common- 
wealth of Pennsylvania for the purpose of making said certiorari act as a 
supersedeas. On April 30, 1902, the plaintiff issued an alias writ of habere 
facias possessionem under the aforesaid judgment in ejectment, and, by vir- 
tue of said writ, recovered possession of said premises, which until said date 
remained in the possession of said Lichten. On May 8, 1902, the record in 
said action of ejectment was duly certified to the Suprême Court of Pennsyl- 
vania, and on February 10, 1903, the said record was returned to said court 
of common pleas, with a remittitur certifying that the judgment of said court 
of common pleas was afflrmed. The rent for said premises reserved in said 
indenture of - lease was paid by said Moses H. Lichten up to January 1, 1902, 
On January 6, 1902, the agents of said Moses H. Lichten mailed to the plain- 
tiff's attorney a check for the month's rent, in advance, of said premises, due 
January 1, 1902; but said check was returned to said agents of Lichten on 
January 9, 1902, accompanied by the following letter : 

: " 'Philadelphia, Jan. 9th, 1902. 

"'Dear Sirs: I beg to return herewith check to the order of Mary Helen 
Zeigler for $500, sent her on January 6th, in settlement of one month rent for 
premises No. 50 North Eighth street, due in advance January first. 

" 'I hâve advised Miss Zeigler not to accept this check in view of the fact 
that she bas cancelled the lease with Mr. Lichten and has begun an action in 
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ejectment for the purposë of obtaining possession of the premises. Tou are 
fully advised regarding the reasons for this course of procédure. Will you be 
good enough to acknowledge receipt of checlï enclosed, and oblige, 

" 'Tours very truly, Wm. Jay Turner. 

" 'To Mess. A. J. & L. J. Bamberger.' 

"Between January 1, 1902, and April 30, 1902, the plaintiff received no com- 
pensation for the use of said premises. The yearly rental value of said prem- 
ises is agreed to be $6,185. 

"Should the court be of opinion that the défendant, Peter T. Hallahan, is 
indebted to the plaintiff, M. Helen Zeigler, by virtue of the eontract of surety- 
ship above set forth, under the foregoing facts, then judgment shall be entered 
for said plaintiff in the sum of $2,047.51, with interest thereon from April 30, 
1902, or for so much less than that amount as the court shall détermine shall 
be entered, if it shall be of opinion that any allowance shall be made by 
reason of the tender of $500 set forth in the statement of facts. Should the 
court be of opinion that the défendant, Peter T. Hallahan, is not indebted to 
the plaintiff, M. Helen Zeigler, by virtue of the. eontract of suretyship above 
set forth, under the foregoing facts, then judgment shall be entered for the 
défendant. The right to sue forth a writ of error to the United States Cir- 
cuit Court of Appeals for the Third Circuit for the purpose of having a review 
of the judgment entered in accordance with the opinion of the court is hereby 
expressly reserved unto both parties in this proeeeding." 

The lease need not be set out in full. We may accept the statement 
made in the brief of the plaintiff in error that : 

"The conditions of this lease that are of importance in the présent case are 
that Lichten should keep the premises, and, at the expiration of his term, 
deliver them up in good order ; that he should not assign his lease, nor under- 
let the premises, without the written consent of the plaintiff in error; and 
that, if he did assign his lease or underlet the premises without such consent, 
or fail to keep the other conditions of the lease, the plaintiff in error might 
terniinate the lease and recover possession of the premises." , 

The eontract of suretyship was as follows: 

"For the valuable considération heretofore received, I, Peter T. Hallahan, 
of the City of Philadelphia, for myself, my heirs, executors and administrators 
do hereby covenant and agrée to and with the above named lessor, her heirs 
and assigns, that if the foregoing agreement entered into by and between the 
lessor and the lessee therein named, shall not be well and faithfully per- 
formed on the part of the lessee for and during the term of three years, eight 
months and flfteen days from the first day of May, A. D. 1901, that then the 
said agreement shall be promptly performed by me and that I will pay ail 
damages arising of any breach of said agreement And, further, that if the 
said lessee, his heirs, executors or administrators or any of them, shall fail 
to pay the rent reserved in the aforesaid agreement punctually, at the days 
and times the same shall fail due, that then immédiate recourse may be had 
and made to me by demand, suit or otherwise. 

"And I do further agrée that ail the remédies, actions and right to any 
judgment or judgments by said lease, yielded and reserved to the lessor 
therein named, and ail conditions and covenants in the said lease relative 
thereto, and the waiver of ail rights by the said lessee, including the waiver 
of the benefit of the law exempting property from levy and sale under exécu- 
tion, shall be deemed and held applicable to and enforceable against me with 
the same effect as if hère fully inserted and mentioned. 

"And also I do further agrée that my liability under the aforesaid agree- 
ment of Lease between the lessor and the lessee shall continue according to 
the terme thereof so long as the liability of the said lessee shall continue for 
and during the term above mentioned. 

"Witness my hand and seal the Second day of April, A. D. 1901. 

"H. F. Turner. P. T. Hallahan. [L. S.]" 

The Circuit Court entered judgment for the défendant, and, to main- 
tain the averment that the judgment should hâve been for the plain- 
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tiff, twO propositions hâve been submitted to this court, which will be 
separately considered : 

1. It is said that "the défendant in error was not only not prejudiced 
or damaged, but could not possibly hâve been prejudiced or damaged, 
by the exécution or opération of the supplemental agreement." This 
assertion is not unquestionable, but it need not be questioned, for, in our 
opinion, the true subject of inquiry in such a case as this is not as to 
whether the change made in the principal contract without the surety's 
assent was or could be prejudicial to him, but is as to whether it efïected 
a materiàl altération of the agreement to which his undertaking of 
suretyship related. If it did, as in this case is indubitable, he was re- 
lieved from liability, and for the obvious reason that the identical 
contract to which alone his obligation attached had ceased to exist. 
In Bonar v. McDonald, 3 H. L. Cas. 226-238, the rule was stated to be 
"that any variance in the agreement to which the surety has subscribed, 
which is made without the surety's knowledge or consent, which may 
préjudice him, or which may amount to a substitution of a new agree- 
ment for a former agreement, even though the original agreement may, 
notwithstanding such variance, be substantially performed, will dis- 
charge the surety." In Reese v. U. S., 9 Wall. 14, 19 L. Ed. 541, Reese 
was surety in a recognizance conditioned that one Limantour "should 
personally appeâr at the next regular term of the circuit court to be 
held in the city of San Francisco, and at any subséquent term to be there- 
after held in that city." At the n«xt subséquent term of that court the 
district attorney moved for and obtained a postponement of Liman- 
tour's trial, to which postponement he assented. The court below held 
that in this there was no ground for exemption of the bail from lia- 
bility on the recognizance ; but the Suprême Court, in an opinion deliv- 
ered by Mr. Justice Field, reversing the judgment, said: 

"The provision for his appearance at any subséquent term had référença 
to such subséquent term as might follow in regular succession in the course 
of business of the court. * * * The stipulation to postpone « * * was 
inconsistent with the condition of the recognizance. * * * The stipulation, 
in other words, superseded the condition of the recognizance. * * * The 
stipulation, made without their consent or knowledge, between the principal 
and the government, has changed the character of the obligation. It has re- 
leased him from thé Obligation with which they covenanted he should comply, 
and substituted another in its place. * * * And the law upon thèse mat- 
ters is perfectly well settled. Any change in the contract on which they are 
sureties, made by the principal parties to it without their assent, discharges 
them, and for obvious reasons. When the change is made they are not bound 
by the contract in its original form, for that has ceased to exist. They are 
not bound by the contract in Its âltered form, for to that they hâve never 
assented. Nor does it matter how trivial the change, or even that it may be 
of advantage to the sureties. They hâve a right to stand upon the very terms 
of their undertaking." 

In Cross v. Allen, 141 U. S. 537, 12 Sup. Ct. 67, 35 L. Ed. 843, the 
court stated the rule, of which it was "not unmindful," to be "that any 
materiàl change in the contract on which he is a surety, made by the 
principal parties to it, without his assent, discharges the surety, even 
though he may be benefited by such change; the reason being that 
he has not assented to the contract in its altered form, and has a right 
to stand upon the very terms of his undertaking." There is nothing 
in the opinion of the Suprême Court in Roach v. Summers, 20 Wall. 
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169, 22 t. Ed. 252, which, when read with its context, does not appear 
to be in harmony with the other deliverances of that court. It was there 
said, it is true, that a certain arrangement "could not work a discharge 
of the sureties, unless it placed them in a différent position from that 
which they occupied before it was made"; but that, in saying this, 
it was understood that the arrangement referred to would hâve placed 
them in a différent position if it had changed the principal contract, 
is plainly shown by the observation which almost immediately fol- 
follows, that "it [the arrangement] was no altération of the original con- 
tract, and had no effect upon it." The décisions of the Pennsylvania 
courts are in accord with those of the Suprême Court of the United 
States. The rule in that state was declared, in Nesbitt v. Turner, 155 
Pa. 431, 26 Atl. 750, tobe: 

"When the principal party modifies hls contract, It is fatal to Its validity, 
as against the surety, whose assent has not been obtained, even If it be for his 
beneflt, or if it do him no harm." 

And in Bensinger v. Wren, 100 Pa. 505, it was said that : 

"Any altération of a contract by the principal partjes, wlthout the assent 
of the surety, is fatal to its validity, as against the surety. Even if he sus- 
tains no injury by the change, or if it be for his beneflt, he has a right to 
stand upon the very terms of his obligation, and is bound no further. Any 
unauthorized variation in an agreement which a surety has signed, that may 
préjudice him, or may substitute an agreement différent from that which he 
came into, discharges him. Miller v. Stewart, 9 Wheat. 680 [6 L. Ed. 189] ; 
Smith v. United States, 2 Wall. 219 [17 L. Ed. 788]." 

2. It has been, however, further contended that "the contract of sure- 
tyship shows on its face that the gênerai law, by which such contracts 
are to be construed strictly in favor of the surety, has no application to 
this case" ; and Guaranty Co. v. Pressed Brick Co., 191 U. S. 416, 24 
Sup. Ct. 142, 48 L. Ed. 242, has been cited in support of this conten- 
tion. But it does not sustain it. The court there said that it had been — 

"Argued with much persuasiveness that this rule of strictissimi juris, though 
universally accepted as applicable to the undertaking of an ordinary guaran- 
tor, who is usually moved to lend his signature by motives of friendship or 
expectation of reciprocity, and without pecuniary considérations, has no ap- 
plication to the guaranty companies, recently created, which undertake, upon 
the payment of a stipulated compensation, and as a strictly business enter- 
prise, to indemnify or insure the obligée in the bond against any failure of 
the obligor to perform his contract." 

But the court declined to express an opinion upon this subject, and 
remarked that: 

"It is at least open to doubt, however, whether any relaxation of the rule 
should be permitted, as between the obligée and the guarantor, which may 
hâve signed the guaranty in reliance upon the rule of strictissimi juris, and 
with the understanding that it is entitled to the ordinary protection accorded 
to guarantors against changes in the contract or extensions of the time of 
payment" 

Hence it is évident that it was not really decided that the rule in 
question should be relaxed, even as against a company which, as matter 
of business and for compensation, assumes obligations like that upon 
which this action was founded ; and we are not prepared to say that 
such companies are any less entitled to rely upon the protection which 
that rule affords than is the "ordinary guarantor," who lends his signa- 
131 F.— 14 , 
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ture without pecuniary considération. But even ïf guaranty cornpanies 
were excluded from that protection, it would not follow that it should 
be denied to the surety in this case. He certainly is not a guaranty 
cornpany, nor does it appear that he undertakes as a matter of business 
to become surety ; and there is nothing to indicate that in this par- 
ticular instance he received any compensation for doing so, unless it 
be the formai mention of "valuable considération" in the instrument 
itself, ând this, in our opinion, should not, for the présent purpose, 
be regarded as proof that he was in fact compensated. Clearly, as it 
seems to us, the question discussed, but not decided, in Guaranty Co. 
v. Brick Co., has no application to such a state of facts as is disclosed 
by the record before us. 
The judgment of the Circuit Court is affirmed. 
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(Circuit Court of Appeala, Third Circuit. June 13, 1904.) 

No. 32. 

1. Building Contract— Subehes— Defabtdre— Dischabge. 

Where a building contract provides that no payments shall become due 
until in each case the contractera shall hâve delivered to the owner . a 
satisfactory release of liens against the premises, and the owner makes 
payments withôut requiring vouchers or releases, such payments consti- 
tuée a substantiel departure from the contract, to the préjudice of the 
contractor's surety, and discharge it from liability for a loss resulting 
therefrom. < 

Acbeson, Circuit Judge, dissenting, in view of the spécial conditions of 
the surety bond and the facts. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 
For opinion below, see 127 Fed. 736. 

C. Berkeley Taylor, for plaintiff in error. 
H. Gordon McCouch, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. But little, if anything, need be added to 
the opinion of the court below. 127 Fed. 736. It sufficiently states 
the material facts and correctly applies the law. 

This court has this day decided, in the case of Zeigler v. Hallahan, 131 
Fed. 205, thât any material altération of the principal contract, to which 
an undertâking of suretyship is attached, discharges the surety; and 
the question whi.ch this case, présents is whether the same conséquence 
results where the contract, though not avowedly altered, is materially 
departed fronv by the principal parties to it, without the surety's 
knowledge, and to his préjudice. We think it does. He is entitled to 
rely upon its provisions as définitive of the extent of his responsibility, 
and the law which protects him against any express agreement to ma- 
terially change them would be of dubious efficacy if the principal parties 

H 1. See Principal and Surety, vol. 40, Cent. Dig. § 284. 
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were permitted to enhance his liability by simply disregarding them. 
Therefore "any dealings with the principal by the creditor whicïi 
amount to a departure from the contract by which the surety is bound, 
and which by possibility might materially vary or enlarge the latter's 
liabilities without his consent, generally operate to discharge the sure- 
ty. * * * There must be an assent of the surety to the creditor's 
dealing with the principal debtor otherwise than in the manner pointed 
out by the contract." Brandt on Suretyship & Guaranty (2d Ed.) § 
397, and cases there cited. "In such cases he contracts in reliance upon 
the exact terms of his principal's undertaking, and has a right to sup- 
pose that no change will be made without his consent; and the courts 
hâve gone so far as to hold that any change will exonerate him, though 
it really rebound to his benefit." Guaranty Co. v. Pressed Brick Co., 
191 U. S. 416-425, 24 Sup. Ct. 142, 48 L. Ed. 242. We need not pur- 
sue the argument. To do so would be but to repeat what already has 
been well said by the learned judge of the circuit court; and, in our 
opinion, this case is one which especially called for enforcement of the 
rule he applied to it. The contract by which the défendant in error was 
bound provided "that no payments shall become due until in each case 
the contractors * * * shall hâve delivered to the owner a satisfac- 
tory release of liens against the premises," and yet it is for a loss which 
resulted from the owner making payments without requiring the pro- 
duction of a release of liens that the plaintiff below sought to hold the 
contractors' surety liable. 
The judgment is affirmed. 

ACHESON, Circuit Judge (dissenting). I dissent from this judg- 
ment. The opinion of the court, which embodies the view of the ma- 
jority, rests upon the assumption that the contract of suretyship was 
"materially departed from by the principal parties to it." Yet the opin- 
ion does not set forth the provisions of the surety bond, nor state the 
facts of the case. It refers to the opinion of the court below as stating 
the facts. But when we turn to that opinion, we discover that it is 
silent as to the terms of the bond, although that instrument — prepared 
by the surety company itself, and issued for pecuniary compensation 
paid to it — expresses the spécial conditions upon which the surety com- 
pany took the risk of suretyship. 

This action was brought by Frederick H. Shelton against the Ameri- 
can Surety Company of New York upon the latter's bond, of which the' 
following is a copy : 

"Know ail men by thèse présents, that we, Sherman Orem, trading as Sher- 
man Orem & Company, of the City of Phlladelphla, Pa. (bereinafter called 
the Principal), as the Principal, and the American Surety Company of New 
York (hereinafter called the Surety), as Surety, are held and firmly bound 
unto Frederick H. Shelton, of the City of Phlladelphla, Pa. (hereinafter calle.d 
the Obligée), In the sum of twenty-five hundred dollars ($2,500°% oo) for the 
payment whereof sald Principal binds himself, his heirs, executors, adminis- 
trators, and assigna, and sald Surety binds itself and its successors, firmly by 
thèse présents. 

"Whereas, said Principal has entered into a written contract, dated July 
3, 1902, with sald Obligée, for the érection, construction, and completion of 
altérations and additions to the résidence No. 228 S. 21st street, In the City 
of Philadelphia, a copy of which contract is hereto annexed : 

"Now therefore, the condition of this obligation is such, that if the said 
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Principal shall falthfully perform sala contract on hls part, according to the 
terms, covenants and conditions thereof (except as hereinafter provided), then 
this obligation shall be void ; otherwise to remain in full force and effect. 

"Provided, however, and upon the following t urther express conditions : 

"First — That in the event of any default on the part of the Principal, in 
the performance of any of the ternis, covenants and conditions of said contract, 
written notice thereof, with a verified statement of the particular facts show- 
ing such default, and the date thereof, shall, within twenty days after the 
discovery of such default, be delivered to the Surety at its office in the City 
of Philadelphia. 

"Second — That no suit, action or proceeding shall be brought or instituted 
against the Principal or Surety upon or by reason of any such default, after 
the ftrst day of June, 1903. 

"Third — That the Principal shall not, nor shall the Surety be liable for any 
damage resulting from an act of God ; or frorn a mob, riot, civil commotion, 
or a public enemy ; or from employées leaving the work being done in the 
performance of said contract, or so-called 'strikes' or labor diffieulties, or from 
fire, lightning, tornado, or cyclone; or from injury to person or property re- 
sulting from accident or négligence of the performance of such contract ; and 
that the Principal shall not, nor shall the Surety, be liable for the reconstruc- 
tion or repair of any work or materials damaged or destroyed by said causes, 
or any of them. 

"Fourth— That Obligée shall retain not less than fifteen per centum (15%) 
of the value of ail work performed and materials furnished in the perform- 
ance, of such contract, until thirty days after the work herein contracted for 
shall hâve been fully completed to the Architect's satisfaction. 

"Signed and sealed this 22nd day of July, 1902. 

"[Seal.] Sherman Orem, 

"Trading as Sherman Orem & Co. 
"American Suretv Company of New York. 
"[Seal] Stephen W. White, 

"Attest; Résident Vice-Président 

"Edward P. Bailey, 
"Besident Assistant-Seeretary." 

By the building contract between Sherman Orem & Co., the con- 
tractors, and Shelton, the ovvner, to whom the bond refers, Shelton 
covenanted and agreed to pay to the contractors, upon certificates of 
payment obtained from the architect, on the 6th day of each month, 
the sum of 80 per centum of the value of the labor and material on the 
ground, and work done- — the valuation thereof to be made by the 
architect — and the final sum 30 days after the full completion of the 
work contracted for. The building contract also contains the follow- 
ing clauses: 

"B. That no payments shall become due tmtil in each case the contractors 
shall hâve delivered to the architect copies of ail bills and vouchers for work 
done and materials furnished upon which payment is claimed to be due, or 
until they hâve glven the architect a true and accurate account of the exact 
standing of ail accounts to date, on their books, for the work herein contracted 
for and shall hâve delivered to the owner a satisfactory release of ail liens 
against the premises on the part of ail persons who hâve delivered materials 
for use in or performed work on said premises together with a true and ac- 
curate showing of the state of such persons accounts then due, or thereafter 
to become due, for materials to be furnished or work to be done under this 
agreement. 

"And it is further agreed: That before the final payment shall become due, 
a full and complète release of liens, including the liens of the parties of the 
flrst part, shall hâve been delivered to the party of the second part, and ac- 
cepted by him as satisfactory. 

"C. That no liens, attaçhment or other incumbrance under any law of this 
State, or otherwise by any person or persons, whosoever, shall at any tirue be 
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put or remain upon the building or premises, unto or upcm which any work 
is done or may be done, or materials are furnished or may be furnished un- 
der this contract for such work or material, or by reason of any claim or 
demand against the contractors in respect thereof. 

"And it is further agreed: ïhat if at any tiine there shall be any lien or 
claim which if established, the owner of the said premises rnight be made lia- 
ble and which would be chargeable to the said contractors, the owner shall 
hâve the right to retain out of any payment then due, or thereafter to become 
due, an amount sufficient to completely indemnify him against such lien or 
claim, until the same may be effectually satisfled, discharged, or cancelled, 
and should there prove to be any such claim after ail payments are made. 
the contractors do hereby covenant that they will refund to the owner ail 
moneys that the Iatter may be compelled to pay discharging any lien on said 
premises, and obligatory in conséquence of the former's default. 

"And it is further agreed that they, the contractors, shall give a Trust Co.'s 
or Surety Co.'s bond of twenty-flve hundred dollars ($2,500.00) for the faith- 
ful performance of the contract and against loss to the owner by reason of 
any kind of liens ; said bond to be acceptable to the owner." 

The contractors proceeded with the work, and on certain dates in 
the months of August, September, and October, 1902, the architect, 
pursuant to the terms of the building contract, certified that there were 
due to the contractors specified sums — the same being 80 per centum 
of the value of the labor and material on the ground and work done, 
and amounting in ail to $5,736.43 — which certified sums the owner paid 
to the contractors. Afterwards the contractors became insolvent and 
went into bankruptcy, and the owner, agreeably to the provision of 
the building contract, proceeded with the work and completed the same. 
Subsequently liens amounting in ail to the suni of $4,434.13 were filed 
against the building for labor done and materials furnished to the same 
under contracts entered into by the contractors. Thèse liens the owner 
was compelled to pay. The resuit was that, by reason of-the money 
he was obliged to pay to complète the work and to discharge the above- 
mentioned liens, the owner sustained a loss of $2,901.05 by the failure 
of the contractors to perform the building contract. Thereupon he 
brought this suit against the surety company upon its bond. 

It is not pretended that the plaintifï violated any of the conditions ex- 
pressed in the surety bond. The défense rests exclusively upon his 
nonenforcement of the provision in clause B of the building contract, 
respecting the delivery by the contractors of releases of liens for ma- 
terials furnished and work done. The contractors did not deliver such re- 
leases to the plaintifï when he made to them, as hereinbefore mentioned, 
the stipulated monthly payments of 80 per centum certified by the 
architect. Did the plaintiff's omission to exact such releases from the 
contractors, when he paid to them thèse certified sums, discharge the 
surety company from liability for the plaintiff's loss occasioned by the 
contractors' ultimate default? The answer to this question dépends 
upon the construction of the contract of suretyship. Now, the surety 
company's bond carefully expresses the limitations which the company 
put upon its liability. The fourth condition is particularly noteworthy. 
for its spécifies that the obligée shall retain not less than 15 per centum of 
the value of ail work performed and materials furnished until 30 days af- 
ter the work contracted for shall be fully completed to the architect's sat- 
isfaction. In view of this express provision, is there to be imported into 
the bond the further condition that the obligée shall make no payment 
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to the contractors on account of the value of work and material with- 
out releases of liens? No such obligation is imposed upon the owner 
by the building contract in express terms. The supposed duty to the 
surety company to exact such a release upon every payment is inferred 
from the provisions of clause B which déclares that no payment shall 
"become due" until in each case the contractors shall hâve delivered 
to the architect copies of ail bills and vouchers, etc., "and shall hâve 
delivered to the owner a satisfactory release of ail liens against the 
premises on the part of ail persons who hâve delivered materials for 
use in or performed work on said premises, together with a true and 
accurate showing of the state of such persons accounts then due or 
thereafter to become due for materials to be furnished or work to be 
done under this agreement." But in my judgment, this clause was 
intended altogether for the protection of the owner. This is its fair 
meaning when read in connection with the other provisions of the build- 
ing contract. The owner's covenant to pay the monthly installments 
was conditioned only upon the architect's valuation and certificate. 
Nothing whatever is there said about releases. Therefore, when the 
plaintif? made his payments, he complied with the express agreement, 
namely, that the architect should value the work done and materials 
furnished each month, and that 80 per centum of his valuation should 
be paid to the contractors. Then, again, clause C of the building con- 
tract provides that "no liens * * * shall at any time be put or 
remain upon the building or premises unto or upon which any work is 
done or may be done or materials are furnished or may be furnished 
under this contract for such work or material, or by reason of any 
claim or demand against the contractors in respect thereof." This is 
sweeping language. It bars ail liens for work done or materials fur- 
nished, and for the fulfillment of this prohibition the surety company 
was bound. The owner was at liberty to rely upon the stipulation 
against liens. He was not obliged to assume that this provision had 
been or would be disregarded. It seems to me to be a perversion of 
clause B to hold that it required the plaintiff to exact releases in the 
interest of the surety company. The true intention of the clause, I 
think, was that the owner, at his own pleasure, might further protect 
himself by releases if he saw any reason for so doing. 

In Guaranty Company v. Pressed Brick Company, 191 U. S. 416, 426, 

24 Sup. Ct. 142, 48 L. Ed. , the court, in rejecting a construction 

of a bond insisted upon by the surety company, said, "The narrow con- 
struction claimed would destroy the principal value of the security." 
This observation is most apposite hère. Indeed, if this obligée was 
bound to exact a release of liens upon every payment he made to the 
contractors, the surety bond issued to him was absolutely useless, so 
far as liens were concerned. Yet if any one thing in this case is clear. 
it is that this surety company issued its bond as indemnity "against 
loss to the owner by reason of any kind of liens," as expressed in the 
building contract, and was pecuniarily compensated for taking that risk. 
I am not willing to accept a construction of the contract of suretyship 
which affords this surety company a loophole of escape from its just 
liability. 

I would reverse the judgment of the court below, and order judg- 
ment against the défendant. 
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BEAN-CHAMBERLAIN MFG. CO. v. STANDARD SPOKE & NIPPLE CO. 

et al. 

(Circuit Court of Appeals, Sixth Circuit July 16, 1904) 

No. 1,302. 

I.'Banketjptct— Acts of Bankbuptcy— Intent in Making Tbansfeb oi 
Pboperty. 

In determining the question whether a transfer by an insolvent manu- 
facturing corporation of the greater part of its business and property to 
another corporation, organized largely by the same persons, in exchange 
for the stock and bonds of the latter, was made in good faith, or with 
intent to hinder, delay, or defraud its créditons, so as to constitute an act 
of bankruptey, under Bankr. Act July 1, 1898, c. 541, § 3, cl. "a," subd. 1, 
30 Stat. 546 [U. S. Comp. St. 1901, p. 3422], the jury may properly take 
into considération the natural and necessary resuit of the transfer, and 
may infer the intent therefrom. 

a. Appeal— Review— Exceptions to Chabge. 

A gênerai exception to the refusai of a number of requests to charge is 
not well taken if any of such requests were properly refused. 

Appeal from the District Court of the United States for the Eastern 
District of Michigan. 
In Bankruptey. 

Fellows & Chandler, for appellant. 

Bowen, Douglas, Whiting & Murfin, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This is an appeal from a decree of the 
lower court, based upon the verdict of a jury, adjudging the appellant, 
the Bean-Chamberlain Manufacturing Company, a bankrupt. 

The principal act of bankruptey relied on by the petitioning creditors 
(appellees) was that the appellant, in violation of subdivision 1 of sec- 
tion 3, cl. "a," of the bankruptey act, had "conveyed, transferred, con- 
cealed or removed, or permitted to be concealed or removed, any [some] 
part of his property with intent to hinder, delay or defraud his cred- 
itors, or any [some] of them." Act July 1, 1898, c. 541, 30 Stat. 546, 
547 [U. S. Comp. St. 1901, p. 3422]. 

There was testimony tending to establish the following facts: In 
the year 1901 the appellant, a Michigan corporation, was engaged in 
the manufacture of pumps, farm implements, and bicycles at Hudson, 
Mich. It had been so engaged for some years. The bulk of its prop- 
erty was employed in the pump business. Roscoe Bean was its prés- 
ident; Henry G. Chamberlain, its secretary; and O. R. Pierce, a di- 
rector, and the indorser on more than half its paper. In the latter 
part of this year an inventory showed its assets amounted to $72,135.83, 
while its bills payable aggregated $75,440.42. Some of its bills were 
overdue. rteither the profits nor the prospects of the company were 
encouraging. In the year 1902 a company was organized at Toledo, 
Ohio, called the United States Pump & Supply Company. The lead- 
ing object of this company was to take over and conduct the property 
and business of the appellant. Bean and Chamberlain, the président 
and secretary of the appellant, were made its président and secretary, 
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and Pierce, the leading director and backer of the appellant, one of its 
directors. The authorized capital stock of the Toledo company was 
$400,000, half common and half preferred. But $105,000 of the pre- 
ferred stock and half that much of the common was issued, and of 
ail this but $25,000 was sold on the market. Aside from the appellant, 
the original arrangement contemplated the taking over of the Standard 
Manufacturing Company of Toledo at a valuation of $15,000. Later 
the Lucas Pump Company, of Toledo, was absorbed at a valuation of 
$8,000. The original arrangement provided for the purchase of the 
entire plant and business of the appellant. For this, $75,000 in stock 
was to be given, and cash for the stock on hand to be appraised. 
This was subsequently modified, and in July, 1903, only the pump plant 
and business of the appellant were sold on the following ternis: 
$54,000 of the par value of the preferred stock of the United States 
Pump & Supply Company; $27,000 of the common stock of the same 
company; $30,000 of the par value in two-year bonds of the same 
company. Ail of this being turned over to Mr. Fellows, the attorney 
of the appellant, as trustée for it. This stock was received by Mr. 
Fellows upon the condition that it should not be put upon the market 
for a period 'of one year. The bonds were secured by a deed of trust 
on but a part of the Toledo company's property; the deed containing 
a condition that no bondholder should hâve the right to institute any 
action foreclosing the mortgage, except in case of refusai on the part 
of the trustée to perform somé duty imposed upon him. The Toledo 
company was unable to meet its maturing obligations, owing to a want 
of ready money, and it never paid any dividends upon its preferred 
stock. No public record was made of the sale by the appellant to the 
Toledo company. The sale to the Toledo company was made in July. 
In September an option was given to the Chamberlain-Rider Com- 
pany for $9,000 on the implement business, and to the Hudson Man- 
ufacturing Company for what proved to be $1,800 on the bicycle busi- 
ness of the appellant. Both thèse companies were organized or to be 
organized by former stockholders or employés of the appellant for the 
purpose of taking over what was left of its business. Following 
thèse deals, the books of the appellant company were placed in the 
hands of Pierce for the purpose of collecting its assets and winding 
up its business. The appellant had ceased to be a going concern. One 
of the witnesses testified that Mr. Chamberlain told him that for the 
past two years they had been losing money on account of the bicycle 
business, and that they had put the matter in Mr. Pierce's hands to 
close up. As to the business of the Bean-Chamberlain Manufacturing 
Company, it had ceased doing business, and, as soon as Mr. Pierce 
could get things wound up, the company would go out of existence. 
Mr. Bean was a witness, and testified that they were closing up the 
business of the Bean-Chamberlain Company as rapidly as they could, 
and that would hâve been the ultimate end. That was what they were 
striving for. Including the real estate, farm implements, andi bicycle 
business, optioned, but not sold, the assets of the appellant at the time 
of the filing of the pétition in bankruptcy, aside from the stock and 
bonds received from the Toledo company, did not exceed in value 
$25,000. The liabilities amounted to over $75,000. 
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There being testimony tending to show the above facts, the court 
left it to the jury to say whether the sale to the Toledo company was 
made with intent to hinder, delay, or defraud the creditors of the ap- 
pelant ; advising the jury that, in determining the question of intent, 
they should consider the necessary resuit of the acts done by the appel- 
lant, for every one is presumed to contemplate the necessary consé- 
quences of his conduct. It is now contended that the instruction of the 
court below upon this point was inconsistent with the construction placed 
by this court upon subdivision 1 of section 3, cl. "a," of the bankruptcy 
act, in Lansing Boiler & Engine Works v: Ryerson & Son (C. C. A.) 
128 Fed. 701. The appellant complains because the court did not in- 
struct the jury that the whole question for them was one of actual in- 
tent, and that if they should find that the appellant made the transfers 
in good faith, without an actual intent to hinder, delay, or defraud its 
creditors, it could not be adjudged a bankrupt, whatever the resuit of 
the transfers may hâve been. We fail to see wherein the position of 
the court was inconsistent with our holding in the Lansing Boiler Case. 
In that case the court below took the view that the giving of a mort- 
gage by a manufacturing company on ail its property to secure a part 
of its indebtedness was an act of bankruptcy, although the property 
mortgaged was worth enough at a fair valuation not only to liquidate 
the mortgage, but to pay ail the remaining debts of the company twice 
over. We held that the court erred in assuming that, because the 
mortgage covered the whole property of the debtor, it necessarily 
followed that a case was made out under subdivision 1, and that no 
proof of good faith could prevail against that assumption, saying : 

"Upon the vital question of the bona fldes of the mortgage, it was of im- 
portance to consider, among other things, what was the value of the property 
mortgaged, when compared with the indebtedness of the company. More- 
over. the testimony of those conducting the transaction was admissible to 
prove its actual good faith. In the end, when ail the available light had been 
shed upon it, the court would be in a situation to judge whether the transac- 
tion was prompted by a fraudulent motive or a legitimate one." 

The fault we found with the court in that case was that it refused 
to consider the question whether the mortgagor acted in good faith 
in giving the mortgage. Our holding was that if the mortgage was 
given in good faith, and without intent to hinder, delay, or defraud cred- 
itors there was no act of bankruptcy. There was testimony tending 
to show that the property mortgaged was worth $70,000, the mortgage 
was for $27,000, and the remaining creditor's claims amounted to 
$8,000. If this was crédible, there was left property worth $43,000 to pay 
claims aggregating $8,000, and the court should hâve considered thèse 
facts both in determining whether the company was insolvent when it 
gave the mortgage, and whether the mortgage was given in good faith. 
In the présent case the court submitted to the jury the question whether 
the transfers complained of were made in good faith, or with intent 
to hinder, delay, and defraud, saying : 

"The intent with which an act was done Is very diflîcult to prove. Of 
course, the mind cannot be probed to ascertain just what that intent was. It 
must be inferred, and usually is inferred, from tbe circumstances, from the 
act itself, and from its necessary eifect. If this opération necessarily was to 
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produce the conséquences of the act prohibited by the statute, you may Infer 
the intent to defraud— the intent to hinder, delay, or defraud." 

After commenting upon the facts, the court left them to the con- 
sidération of the jury, advising them that they were the judges of the 
facts. In determining the question of the solvency of the company, 
the court excluded from considération the stock and bonds received 
from the Toledo company and deposited in the hands of Fellows, as 
trustée, because they were under restrictions which rendered them un- 
available to meet the claims of creditors. The charge, as a whole, 
fairly left the détermination of the question of good faith to the jury. 
While the court commented upon the facts, and indicated a view un- 
favorable to the appellant, at the same time it advised the jurors that 
they were the final judges of the facts, and that whatever views it 
might indicate with respect to the facts were in no sensé binding upon 
them. We hâve no criticism to make because of thèse comments, 
since we heartily concur in the views expressed. In our opinion, the 
proof was of such a nature that no injustice was done to the appellant by 
the action of the court. For the court to hâve complied with the re- 
quest of the appellant, and instructed the jury that, ignoring the nat- 
ural and necessary resuit of the transfers made, they should direct their 
attention solely to the good faith of the transaction, and, whatever the 
resuit of its conduct, acquit the appellant, if they found it had acted 
in good faith, would hâve been misleading. It was the right of the 
jury to détermine the intent, but in doing so it was the duty of the 
jury to consider the testimony and the natural presumptions which 
flow from acts done by design. If a company in failing circum- 
stances willfully places ail its property beyond the reach of its creditors, 
that circumstance is a fact to be considered in determining whether it 
did so in good faith, without any intent to hinder, delay, or defraud its 
creditors. 

There was no spécifie exception taken to any particular portion of 
the charge of the court as given. Ten requests to charge were pre- 
sented by the respondent below and refused. The exception to this 
refusai was so worded that we are disposed to regard it rather as a 
gênerai exception to the refusai to charge ail the requests in a lump, 
than a spécifie exception to the refusai to charge each separate request 
(Bogk v. Gassert, 149 U. S. 17, 26, 13 Sup. Ct. 738, 37 L. Ed. 631 ; 
Holloway v. Dunham, 170 U. S. 615, 619, 18 Sup. Ct. 784, 42 L. Ed. 
1165), so that, some of the requests (notably the eighth and ninth) 
being clearly unsound, under the rule ail are disposed of. We résolve 
the doubt as to the exception in favor of its being a gênerai one, not 
only because the proof so abundantly sustains the verdict, but, if the 
exception be taken as a spécifie one, we are satisfied that the requests 
which were proper were sufficiently covered by the charge as given, and 
that no préjudice resulted to the appellant from the refusai to charge. 

The, judgment of the court below is affirmed. 
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SACKETT v. McCAFFREY et al. 

(Circuit Court of Appeals, Ninth Circuit May 23, 1904) 

No. 957. 

1. Internai, Revenue— Stamp Tax— Homestead Déclaration— Acknowledg- 

MENT. < 

A notary's certificate of acknowledgment attached to a déclaration of 
homestead was subject to a stamp tax under War Revenue Act June 13, 
1898, c. 448, § 13, 30 Stat. 454 [U. S. Comp. St. 1901, p. 2294], requiring 
documents mentioned in the schedule, and certificates of any description 
required by lavv not otberwise specified, to be stamped. 

2. Appeal— Record— Original Documents— Certification. 

Where the Circuit Court, as authorized by Court Rule 14, subd. 4 (91 
Fed. vii, 32 C. C. A. lxxxix), transmitted to the Circuit Court of Appeals 
an original document admitted in évidence over objection that it was not 
stamped, it was immaterial that the copy of the document contained in 
the record did not show either that the document or the certificate of ac- 
knowledgment indorsed thereon by a notary public was not stamped. 

3. SAME— JUDICIAL ACTS. 

Under Civ. Code Mont. §§ 1606, 1609, 1611, providing that acknowledg- 
ments by married women to instruments purporting to be executed by 
them niust be taken in the same manner as that of any other person, and 
shall be that she "executed the same," a notary, in taking a married 
woman's acknowledgment to a déclaration of homestead, required by sec- 
tion 1700, does not act as a judicial officer. 

4. Same— State Functions. 

Since stamps required to be affixed to a notary's certificate of acknowl- 
edgment to a déclaration of homestead, under War Revenue Act June 
13, 1898, c. 448, § 14, 30 Stat. 455 [U. S. Comp. St. 1901, p. 2296], are re- 
quired to be furnished by the person for whose beneflt the instrument is 
furnished such tax is not objectionable on the ground that the notary, in 
taking the acknowledgment and indorsing his certificate, was exercising 
a function of the state government not subject to fédéral taxation. 

5. Same— Unstamped Instruments— Evidence— State Décisions. 

Décisions of state courts that instruments, though unstamped, as re- 
quired by War Revenue Act June 13, 1898, c. 448, § 14, 30 Stat. 455 [U. S. 
Comp. St. 1901, p. 2296], were admissible in évidence, hâve no application 
to fédéral courts. 

6. Same— Statutes— Repeal. 

War Revenue Act, June 13, 1898, c. 448, § 13, 30 Stat. 454 [U. S. Comp. 
St. 1901, p. 2295], providing for a stamp tax on certificates attached to 
légal instruments, was amended by Act March 2, 1901, c. 806, § 7, 31 Stat. 
941 [U. S. Comp. St. 1901, p. 2294], which, however, specifically provided 
for the continuing of the law with regard to the stamping of unstamped 
instruments subject to a stamp tax at the time they were issued; and 
section 14 of the original act (30 Stat. 455 [D. S. Comp. St. 1901, p. 2296]), 
providing that unstamped instruments should not be recorded or received 
in évidence, was not repealed either by Act March 2, 1901, or by Act 
April 12, 1902, c. 500, 32 Stat. 96 [U. S. Comp. St. Supp. 1903, p. 276], 
which repealed the whole of Schedule A of the original act; and Rev. 
St. § 13 [U. S. Comp. St. 1901, p. 6], déclares that the repeal of a statute 
shall not release or extinguish any penalty, forfeiture, or liability in- 
curred thereunder, unless the repealing act so expressly provides, etc. 
Held, that the repeal of the act requiring certificates to be stamped did 
not authorize the subséquent admission in évidence of an instrument con- 
taining an unstamped certificate of acknowledgment subject to the tax. 

In Error to the Circuit Court of the United States for the District of 
Montana. 
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The plalntiff In error, a citizen of New York, brought thîs action in eject- 
ment against the défendants, citizens of Montana, to recover possession of 
lot 11 in block 89 in the city of Anaconda, Mont., alleged to be of the value of 
$2,500 and more. The plaintiff in error bases her claim of title to the 
premises in controversy upon a sheriff's deed dated May 19, 1902, issued pur- 
suant to an exécution sale upon a deflciency judgment against the défendants 
in error. The défendants in error deny the right of the plaintiff in error to 
the premises, and claim title to the property under a déclaration of homestead 
dated November 24, 1900, and made by Mary McCaffrey ; her husband, Joseph 
McCaffrey, not having made such sélection. The plaintiff in error, in reply 
to this défense, allèges that the déclaration of homestead filed by Mary Mc- 
Caffrey was wholly void and of no effect by reason of the omission to state 
an estimate of the actual cash value of the premises therein described, and 
dénies that the premises in question could hâve been a homestead, because the 
défendants in error at the time of flling the pretended déclaration of home- 
stead, and long prior thereto, did not réside on the entire premises described, 
a portion of the lot in question being occupied by and rented to tenants of the 
défendants in error, and entlrely distinct from the premises used by défend- 
ants in error as a home. Upon the trial, for the purpose of showing that the 
premises in controversy were at the date of their sale under exécution exempt 
from exécution, the défendants in error offered in évidence the homestead 
déclaration of Mary McCaffrey, dated November 24, 1900, covering the entire 
premises in controversy to which plaintiff in error objected on the grounds 
(1) that the instrument was not stamped as required by the laws of the United 
States in force at the date of its exécution; (2) that the notarial certiflcate 
of acknowledgment to said instrument was not stamped as required by the 
laws of the United States at the date of its exécution ; and (3) that the flling 
of record of the same in its unstamped condition was in violation of said laws, 
and the record thereof was void and of no effect as against the rights of the 
plaintiff in error. The objection was overruled, and the déclaration of home- 
stead admitted in évidence. The jury returned a verdict in favor of the de- 
fendants in error, and a judgment was entered thereon. Upon this judgment 
a writ of error was obtained by the plaintiff in error. 

E. B. Howell and Charles E. Sackett, for plaintiff in error. 
William B. Rodgers, for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
spécification of error mainly relied upon is the admission in évidence 
of the homestead déclaration of Mary McCaffrey over the objection 
of the plaintiff in error that it was an instrument required by law to 
be stamped, under the provisions of the act of June 13, 1898, and, 
being in an unstamped condition, was not entitled to be recorded or 
admitted in évidence. The act of Congress approved June 13, 1898, 
entitled "An act to provide ways and means to meet war expendi- 
tures, and for other purposes" (30 Stat. 448, 458, c. 448 [U. S. Comp. 
St. 1901, pp. 2284, 2300]), provides in Schedule A for the prepayment 
of an internai revenue tax by means of stamps, denotihg the tax on 
certain documents to which the stamps are to be affixed. Among 
other documents mentioned in this schedule as subject to a stamp 
tax is that of a "certiflcate of any description required by law, not 
otherwise specified in this act, ten cents." Within this very broad 
language the plaintiff in error claims that the homestead déclaration 
is itself a certiflcate subject to the stamp tax ; but as this claim is not 
seriously urged it need not be considered, except in connection with 
the notarial certiflcate of acknowledgment, which the law of Montana 
requires to be indorsed upon or attached to the instrument before it 
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can be recorded. The déclaration of a homestead covering the prop- 
erty in controversy was executed by Mary McCaffrey November 24, 
1900, and on the same day its exécution was acknowledged by her 
before a notary public, and his certificate to that efïect was indorsed 
upon the instrument, but no internai revenue stamp was affixed to the 
déclaration of homestead or the accompanying notarial certificate of 
acknowledgment, and because of the absence of the stamp it is urged 
by the plaintiff in error that the court erred in admitting the document 
in évidence. 

Section 14 of the act of June 13, 1898 (30 Stat. 455 [U. S. Comp. 
St. 1901, p. 2296]), provides: 

"That hereafter no instrument, paper, or document required by law to be 
stamped, which bas been signed or issued without being duly stamped or with 
a déficient stamp, nor any copy thereof, shall be recorded or admitted or used 
as évidence in any court until a légal stamp or starups denoting the amount 
of tax shall hâve been affixed thereto as prescribed by law." 

In our opinion, the certificate of acknowledgment was subject to 
the stamp tax under this statute, and should hâve been stamped be- 
fore being admitted in évidence. 

It is objected that the copy of the déclaration of homestead, as 
printed in the record, does not show that either that instrument or the 
certificate of acknowledgment indorsed thereon by the notary public 
was not stamped as required by the laws of the United States. Under 
rule 14, subd. 4, of the rules of this court (91 Fed. vii, 32 C. C. A. 
lxxxix), the judge of the Circuit Court has transmitted to this court 
the original homestead déclaration, from which it appears that neither 
the homestead déclaration nor the certificate of acknowledgment has 
been stamped. 

It is next objected that a notary public acts judicially in taking and 
certifying an acknowledgment to a deed or other instrument affecting 
real estate, and that Congress has no power to impose a tax upon the 
judicial acts of a state officer. In some states it has been held that 
the taking of an acknowledgment of a married woman joining with 
her husband in granting an estate in real property is a judicial act 
when, under the law, the officer is required to acquaint the wife with 
the contents of the instrument separate and apart from her husband, 
and ascertain whether the exécution of the instrument is her free and 
voluntary act. In such case the officer necessarily acts judicially, be- 
cause he is obliged to draw his own conclusions from an examina- 
tion conducted by himself as to the voluntary or involuntary charac- 
ter of the act of the wife, and to base his officiai conduct upon the 
conclusions so drawn. People v. Bartels, 138 111. 322, 332, 27 N. E. 
1091. In the présent case there is no such requirement for a mar- 
ried woman making a déclaration of homestead. The statute of Mon- 
tana provides that, "in order to sélect a homestead the husband or 
other head of a family, or in case the husband has not made such 
sélection, the wife, must exécute and acknowledge in the same man- 
ner as a grant of real property is acknowledged, a déclaration of 
homestead, and file the same for record." Civ. Code Mont. § 1700. 
The acknowledgment of a married woman to an instrument purport- 
ing to be executed by her must be taken the same as that of any 
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othef person (section 1606), and the acknowledgment îs that she "ex- 
ecuted the same" (section 1609, 1611). Clearly, the notary performed 
no judicial function, either in taking such an acknowledgment or in 
indorsing his certificate upon the déclaration that she had appeared 
before him, that she was personally known to him to be the person 
whose name was subscribed to the instrument, and acknowledged that 
she executed the same. 

It is contended, further, that the notary, in taking the acknowledg- 
ment to the déclaration of homestead and indorsing his certificate 
thereon, was exercising a function of the state government, and that 
the certificate was therefore exempt from a stamp tax, under the dé- 
cision of the Suprême Court in Buffington v. Day, 11 Wall. 113, 20 
L. Ed. 122. The law involved in that case was the act of Congress 
imposing a tax upon the gains, profits, and income of every person 
residing in the United States. The Suprême Court held that the 
right of the state to administer justice through the courts, and to 
employ ail necessary agencies for legitimate purposes of state gov- 
ernment, were not proper subjects of the taxing power of Congress, 
and that the salary of a judicial officer of the state was therefore 
exempt. This well-known principle of self-preservation accorded to 
the government of the several states has no application to the présent 
case. The notary is not taxed as an officer of the state or at ail. The 
individual for whose use and benefit the certificate is made pays the 
notary's fées and the tax upon the certificate. The commissioner of 
internai revenue, having in charge the administration of the internai 
revenue laws of the United States, has decided that the stamps re- 
quired upon certificates by the provisions of the act under considéra- 
tion should be furnished by the person applying for the instrument, 
and for whose use and benefit the same is issued. Circular No. 503, 
dated August 16, 1898. 

The défendants in error refer to a number of cases wherein cer- 
tain state courts hâve held that Congress has no power to prescribe 
rules of évidence for state courts, and that the provisions of the stamp 
act in this respect are not intended to govern such tribunals. With- 
out discussing the correctness of thèse décisions, it is sufficient to say 
that they hâve no application to fédéral courts, where the laws of 
Congress prescribing rules of évidence must be observed, unless open 
to some constitutional objection, which has not been suggested with 
respect to this statute. 

By the act of March 2, 1901 (31 Stat. 938, c. 806 [U. S. Comp. St. 
1901, p. 2286]), the act of June 13, 1898, was amended, and the pro- 
vision under considération relating to stamp taxes on certificates was 
repealed. Section 7 of the amendatory act (31 Stat. 941 [U. S. Comp. 
St. 1901, p. 2294]) provides specifically for a continuing law for the 
stamping of unstamped instruments subject to a stamp tax at the time 
they were issued, and section 14 of the original act (30 Stat. 455 [U. 
S. Comp. St. 1901, p. 2296]), providing that unstamped instruments 
should not be recorded or received in évidence, was not repealed, nor 
was it repealed by the act of April 12, 1902 (32 Stat. 96, c. 500 [U. S. 
Comp. St. Supp. 1903, p. 276]), which repealed the whole of Schedule 
A. But défendants in error contend that when the law requiring 
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certificates of acknowledgments to be stamped was repealed the pen- 
alty for a failure to stamp such certificates could not be enforced. 
This is not the Iaw, as appears from the provisions of the repealing 
acts. But, further than this, section 13 of the Revised Statutes [U. S. 
Comp. St. 1901, p. 6] provides as follows: 

"The repeal of a statute shall not hâve the effect to release or extinguish 
any penalty, forfeiture, or llability incurred under such statute, unless tlie re- 
pealing aet shall so expressly provide, and such statute shall be treated as 
stlll remaining In force for the purpose of sustainlng any proper action or 
prosecutlon for the enforcement of such penalty, forfeiture, or liability." 

There can be no question but that the court below was in error 
in admitting the déclaration of homestead in évidence, but we do not 
wish to be understood as holding that, if the certificate of acknowl- 
edgment were now stamped, as provided in section 13 of the act of 
June 13, 1898, as amended by Act March 2, 1901, c. 806, 31 Stat. 941 
[U. S. Comp. St. 1901, p. 2295], it would not be admissible in évi- 
dence on a new trial. 

The judgment is reversed, with directions to grant a new trial. 



BOTD et al. v. SCHNEIDER et ai: 

(Circuit Court of Appeals, Seventh Circuit Aprll 12, 1904) 

No. 1,034. 

1. National Banks— Négligence of Dibectobs— Stockholdees— Kight to 

Sue. 

The national bank act, providing for the administration of the affairs 
of an insolvent national bank by a receiver appointed by the Comptroller 
of the Currency, does not prevent depositors of an insolvent bank from 
maintaining a suit against its directors for negligently permitting its 
officers to loan the bank's assets in violation of such act, constituting a 
breach of the bank's implied contract with such depositors, inhérent in 
the contract of deposlt, that the bank would use such deposits and Its 
other assets in conformity with the safeguards provided by law. 

2. Same— Equitable Jubisdiotion. 

Where several depositors of a national bank had claims against a num- 
ber of the bank's directors, arislng out of their failure to take steps to 
prevent the bank's assets being improperly loaned, and none of such de- 
positors could, by separate suits at law, recover that to which he was 
entitled, such depositors were entitled to maintain a single suit against 
such directors in equity. 

3. Same— Mtjltifabiousness. 

Where the right of each of several depositors of an Insolvent national 
bank to recover against several of the bank's directors, made parties to 
the MU, was based on the same theory, the bill was not multifarious. 

4. Same— Subvival of Action. 

An action by depositors against directors of an insolvent national 
bank to recover damages for breach of tbe directors' implied contract 
to see that the bank's assets were used in the manner prescribed by the 
national bank act is an action on contract, and survives against repré- 
sentatives of deceased directors. 

5. Same— Amendment of Bill. 

Where several depositors of an Insolvent national bank flled a bill 
against its directors for a breach of their implied contract to see that 
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the bànk's assets were usêd accordirig tb law, but the bill failed to allège 
the time woen complainants' deposits were ruade, complainants were en- 
titled to leave to amené in that respect 

6. Same-JPabties. 

That certain of the défendants sued were not directors of an insolvent 
bank at the time acts of mismanagement complained of occurred, did not 
exempt them from liability to depositors, where it appeared that during 
their term of office dividends were paid from the capital, which was also 
alleged as a ground of action. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 
See 124 Fed. 839. 

The bill was by appellant, a depositor of the National Bank of Illinois, 
on behalf of himself and ail others who might join hini, against appellees, 
directors of the bank, to recover losses to the assets of the bank, otherwise 
distributable to the depositors and creditors, alleged to hâve been brought 
about by the négligence and misconduct of such directors. 

The bill shows that the National Bank of Illinois, organized in 1871, and 
granted an extension of corporate existence in 1891, was, until closed by the 
comptroller of the currency, December 19th, 1896, engagea in a gênerai bank- 
ing business in Chicago, its capital stock after 1891 being one million dollars ; 
that on the failure of the bank, it had more than eleven million dollars on 
deposit from more than four thousand depositors ; that the deposits of the 
appellants, twenty-six in ail, amounted to more than four hundred and forty- 
seven thousand dollars ; that the depositors hâve received from the recelver 
but seventy per cent, of their deposits; that the remaining assets do not 
exceed in value two millions of dollars, leaving a déficit of over a million 
and a half dollars ; and that the insolvency of the bank began about 1893, 
its assets steadily decreasing from that time until it was closed in 1896. 

The bill sets out with particularity various acts of alleged neglect of duty, 
and misconduct, among which may be stated as the most important the fol- 
lowing: (1) That Hammond, vice-presldent, and Moll, cashier, owners of in- 
terests in the Calumet Electric Railway Company, and left by the directors 
to their own discrétion, began in 1891 tp loan to such Company, both in its 
own name and the names of its officers, employées and agents, sums that 
amounted at the time of the failure to three million five hundred thousand 
dollars, upon the collatéral solely of the assets of said company ; that to 
«vade the provisions of the national banking act respecting the amounts loan- 
able to any one person, five hundred thousand dollars of the amount thus 
loaned was carried on the books of the bank in an account known as "for- 
eign exchange" ; that the loans were made ostensibly to employées of the 
company, some of whom lived on small salaries, had no financial standing, 
and except one or two of the officers, had no interest in the property ; that 
ail the loans, together with the real purpose for which, and the real borrow- 
ers to whom, the loans were made, were discernible on the books of the bank ; 
and that the présent value of the assets of the Calumet Company are not to 
exceed two millions of dollars ; i 

(2) That Schneider, the président of the bank, left to his own discrétion 
by the directors, loaned, without security, to a soninlaw, and to two corpo- 
rations of which such soninlaw was président, sums exceeding half a million 
of dollars, ail of which was lost; also, without security, to the firm of E. 
S. Dryer & Company, one member of which was another soninlaw, sums ex- 
ceeding a half million of dollars, ail of which was lost; 

(3) That during ail this time, and up to the failure, the bank continued 
to pay dividends to its stockholders out of Its capital stock. 

The bill shows that the bank kept a discount ledger on which were entered 
ail the loans from day to day, showing the names of the borrowers, and the se- 
curity, if any, including the loans above set forth, which discount ledger was 
always open to the inspection of the directors ; that the bank also kept an 
offering book, but such book contained, not the loans asked for, but the loans 
made from day to day, which book was on various days, submitted to such 
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directors as called at the bank, and the loans entered lp most cases, marked 
as approved by certain of the directors. 

The bill shows that in December, 1895, the comptroller of the currency wrote 
eaeh one of the directors, calling attention to the fact that the loans to the 
Calumet Company amounted at that time to one million one hundred and 
seventy thousand dollars, and notifying them that sueh loans were in viola- 
tion of law and good banking ; that such letters were received by each of the 
directors, and their receipt acknowledged ; that in June, 1896, another warn- 
ing of like character from the comptroller of the currency was sent to the 
directors ; but, notwithstanding thèse notices, the Calumet Company, in the 
way already pointed out, was allowed to increase its then existing loans by 
a million of dollars, and dividends continued to be paid. 

The bill further avers that the directors, knowingly and wilfully, per- 
mitted the offlcers of the bank to violate the provisions of law relative to the 
bank ; that none of them made diligent or reasonable effort to see to it that 
the total liabilities to the bank of any one person, did not exceed the amount 
designated by law, but that they knowingly and negligently sanctioned the 
practices by which such provisions of law were evaded ; that they knowingly 
and negligently sanctioned or permitted, in the form of dividends, the with- 
drawal of portions of the capital stock; that they failed to see that correct 
books of account were kept, or proper business methods followed in regard to 
such books; negligently suffering the accounts to be falsified; that they did 
not exercise due care in the sélection and rétention of the offlcers of the bank, 
permitting Hammond, vice-président, and Moll, eashier, interested as stock- 
bolders in the Calumet Company, to largely control the affairs of the bank, 
and use and lend its money and assets as they saw fit; that no finance or 
auditing company was given supervision over the making of loans ; and that 
tbrough this and other means, the losses sulïered by the bank are directly 
traceable to the négligence of the directors. 

The bill shows that the receiver of the bank has been asked to bring suit 
against the directors, to recover the amounts thus lost; that to the comp- 
troller of the currency the same request has been made ; but that the request 
has by both of them been denied. The bill prays that an account may be 
taken of tbe assets of the bank lost through the négligence, carelessness and 
misconduct of the directors, and each of them, that the amount each of the 
directors should be held responsible for may be ascertained, and each decreed 
to pay tlie amount so found due from him, to the receiver of the bank, to be 
by such receiver distributed in accordance wilh law. 

The bill was demurred to, first for multifariousness ; second for want of 
particularity ; third that there was no proper allégation of interest of the 
complainants therein prior to the date on which the bank failed; fourth, that 
the remody is at law ; and fifth, that certain paragraphs therein state an 
action of deceit. The demurrer having been sustained, complainantK asked 
leave to amend to show that they had been depositors continuously for more 
than five years prior to the failure of the bank ; but such amendaient waa 
denied. 

The further facts are stated in the opinion of the court 

William Burry and F. B. Johnstone, for appellants. 
John J. Herrick, Joseph B. Leake, Jesse A. Baldwin, John P. Wilson, 
and E. Allen Frost, for appellees. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge, after the foregoing statement of facts, 
delivered the opinion of the court. 

We do not deem it necessary to pass on the question whether, be- 
tween directors of a national bank and its depositors, there subsists 
such a trust relation as would bring this case, as one arising out of a 
trust, under équitable cognizance; nor need we pass upon appellants' 
contention that the receiver of a national bank, being a trustée for the 
depositors, who has refused to bring action, courts of equity on that at- 
131 F.— 15 
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Count are clothed with jurisdiction to proceed against the directors at 
the gu.it of the depositors. In our judgment the case stated in the bil! 
is one of équitable cognizance, but on considérations entirely distinct 
from the propositions just stated. To this we will recur after dealing 
with some of the affirmative propositions of the appellees. 

The chief insistence of the appellees is, that the right of action stated 
in the bill, if anything at ail, is an asset of the bank vested by law in the 
receiver on his appointment, and therefore not one on which simple con- 
tract creditors are entitled to bring suit. If there be no privity of 
contract, or obligation of duty, between the directors and the depositors, 
this contention may be sound; but if the nature of the contract of de- 
posit is such that the duty of the directors in the premises runs directly 
to the depositors, there can be no doubt that the depositors can, in their 
own right, bring such action as may be essential to the fulfillment of 
their rights. This leads to an examination of the nature of the rela- 
tion that subsists between the directors of the bank and its depositors. 

The relation of depositors to the bank, and so far as directors stand 
liable for the doings of the bank, the relation of the depositors to the 
directors, while that of debtor and creditor, is something more than the 
mère relation of debtor and creditor. The contract of deposit is a 
loan ; but not a loan pure and simple. On the acceptance of the de- 
posit, a promise is raised that the bank will repay it on demand, or at the 
time stipulated ; and to that extent the transaction is a loan. But when 
this much is said, the whole contract is not stated. The parties deal 
with each other on a basis, not merely that of borrower and lender, 
but on the basis, that the party receiving the money is a bank, organ,- 
ized under the laws of the United States, and subject to the provisions 
of law, présent and future, relating to the custody and disposition of 
the money deposited ; and that the party loaning the money is a de- 
positor, leaving his money with the bank on the faith that such pro- 
visions respecting the custody and disposition of the deposit, will be 
observed. In légal effect, the depositor says, Hère is my money ; in con- 
sidération of its réception, and such interest as you pay, you can hâve its 
use; but only on this condition, that the use conform to the safeguards 
provided by the law. The acceptance of money thus tendered, implies 
that the bank and its directors, so far as they are responsible for the 
doings of the bank, agrée to conform to the conditions named. The law 
governing the custody and disposition of deposits thus enters into and 
forms a part of, the relation created between the parties (Walker v. 
Whitehead, 16 Wall. 314, 21 L. Ed. 357); thereby creating direct 
privity of relation between the directors and the depositors. 

The bill clearly shows that the deposits in the custody of the National 
Bank of Illinois, as an entirety, were used and disposed of contrary 
to the provisions of law relating to custody and disposition. The de- 
posits were disposed of in sums, and to persons forbidden by law ; and 
were used to pay dividends when no dividends had been earned. The 
bill shows also, that the directors had knowledge of some of thèse viola- 
tions of law, such as the payment of dividends out of the capital stock, 
and the increase of loans in large amounts to the Calumet Company, 
after. notice from the comptroller that such loans were contrary to law ; 
and also, that of other violations of law they would hâve been advised, 



BOTD V. SCHNBIDEB. 227 

had reasonable diligence on their part been exercised. It seems clear 
to us that on such a state of facts, the directors are answerable in 
some kind of action, directly to the persons to whom their duty ran ; and 
that, to the extent that the depositors sufïered losses therefrom, the right 
of action, whatever it may be, runs directly to the depositors as a class. 
The question is not determined by whether the amount thus recovered 
might not become an asset of the bank; but whether, aside from that, 
the depositors may not enforce the liabïlity as a right spécial to them — 
a right growing out of the contract of deposit, and not common there- 
fore, to stockholders and other creditors not depositors. Unless the 
national banking act cuts deep enough to eut out thèse individual rights 
of action, the depositors hâve, in some form, a right to bring action on 
the claims set forth. 

The national banking act provides a System for the collection of the 
assets of an insolvent bank, and their distribution among creditors. 
The légal machinery for this is a receiver appointed by the comptroller 
of the currency, and removable by him, in whom is vested ail rights of 
receivership, to the exclusion of ail other receivers or assignées; as- 
sessments leviable by the comptroller against the stockholders; and 
procédure for the allowance of claims, the payment of dividends, and 
the distribution of money thus collected. Ail this, however, is in the 
nature of administration. Barring the matter of assessment, it puts 
into the hands of receiver and comptroller only such powers as the bank 
itself had before becoming insolvent. It substitutes for the bank sol- 
vent, the machinery provided for the bank insolvent. Now the bank 
solvent, may sue and be sued, complain or défend in any court of law 
or equity, as fully as natural persons. We see in the act no reason to 
say that the bank insolvent, does not possess the same status ; only it is 
exercisable through the receivership provided by law. There is no 
provision that exempts the insolvent bank or its directors, from suit 
(Kennedy v. Gibson, 8 Wall. 498, 19 L. Ed. 476) ; no provision that 
évinces an intention on the part of congress that persons having direct 
légal relations with insolvent banks, or their directors, may not hâve 
such relations interpreted and enforced through the judicial department 
of the government. 

The cases called to our attention by the appellees do not bear upon 
this point.* Thèse cases hold that national banks cannot, at the suit of 
creditors, be thrown into bankruptcy, or their affairs wound up in ac- 
cordance with the statutes of states providing for the winding up of 
corporations. But proceedings to wind up, and bankruptcy proceed- 
ings, are essentially administrative. No one doubts the power of con- 
gress to provide the machinery for such administration, and no one 
doubts the intention of congress, in the enactment of the national bank- 
ing act, that to the extent national banks were concerned, such ma- 
chinery should be embodied in the powers conferred upon the comp- 
troller. But it is one thing to make provision for the administration of 
the affairs of an insolvent or dead bank — provision that will exclude 

*In re Manufacturera' National Bank, 5 Biss. 499, Fed. Cas. No. 9,051; 
Washington National Bank v. Eekels (C. C.) 5T Fed. 870 ; Kennedy v. Gibson, 
8 Wall. 498, 19 L. Ed. 476 ; Pahquioque Bank v. Betnel Bank, 36 Conn. 325, 
4 Am, ftep. 80. 
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ail other forrhs of administration ; and quite another thing to deny to 
parties their constitutional right to appeal to the courts for the enforce- 
ment of contract or other légal obligations. So distinct are thèse mat- 
ters in their légal nature, that we cannot conclude from the présence, 
in a statute like the national banking statute, of the one, an intention 
to include also the other. On the whole matter our conclusion is, that 
considering arguendo that the receiver might hâve brought the action 
stated in the bill, his right to bring such action is not exclusive ; and 
that, to the extent the directors are responsible specially to the deposi- 
tors, the depositors hâve a right of action — an action, adéquate to the 
fulfillment of the obligation due the depositors by the directors. 

The remaining question is, whether the remedy should hâve been in 
the form of actions at law, or a suit in equity such as this. 

The case, as already stated, appears to us to be one clearly of équitable 
cognizance. The rule relating to équitable jurisdiction applicable to 
this case is laid down by Pomeroy as follows : Where a number of per- 
sons hâve separate or individual claims and nghts of action against the 
same party, ail arising from some common cause, governed by the same 
rule, and involving similar facts, so that the whole matter might be 
settled in a single suit brought by ail the persons uniting as co-plaintiffs, 
or one of the persons suihg on behalf of himself and others ; or, where 
one party has- a common right against a number of persons, the estab- 
lishment of which would regularly require a separate action brought by 
him against each of thèse persons, instead whereof lie might procure the 
whole to be determined in one suit, a bill in equity will lie on the ground 
that it prevents a multiplicity of suits. Pomerov, Equity Juris. (2d 
Ed.) vol. 1, § 245. 

The case stated in the bill goes — in the matter of équitable cognizance 
— even beyond the rules thus laid down. It is a case not alone of a 
number of persons having separate and individual claims against one 
party, arising from a common cause; or one person having rights 
against a number of persons, arising from a common cause; but the 
case of a number of persons having each a right against a number of per- 
sons, ail arising from a common cause. To this, too, must be added 
the further considération, that neither of the depositors could, by sepa- 
rate suits at law, recover that to which he is entitled ; for the défendants 
to such suits, being directors who served varying terms, and subject, 
therefore, to varying obligations, could not be called to complète ac- 
counting and apportionment in a suit at law. Our conclusion is that 
the bill filed is the proper way to obtain an enforcement of whatever 
rights the depositors individually, or as a class, may hâve against the 
directors individually, and as a class. Indeed, both our conclusion on 
this point of jurisdiction, and on the right of depositors to bring the 
action directly, without the intervention of the receiver, seems to be 
sustained, indirectly at least, in Briggs v. Spaulding, 141 U. S. 132, 11 
Sup. Ct. 924, 35 L. Ed. 662. There the suit was in equity by a de- 
positor — the Fii*st National Bank of Buffalo through its receiver — 
against the directors, and no question seems to hâve been made that the 
suit in that form would not lie. While but four of the Justices were for 
sustaining the depositor's claim, the other rive denied it, not on the 
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ground that the suit would not lie, but that the claim was not made out 
by the proofs. 

In view of what has already been said, the other points made in sup- 
port of the decree below lose their point. The bill is not multifarious, 
because it does not proceed on distinct théories of recovery. The 
bill may hâve some surplusage, but it sets forth the obligations of 
the directors and their breach, with sufficient certainty. And the suit 
survives against the représentatives of deceased directors, because it 
is a suit on contract, and not in tort. We think, too, under ail the cir- 
cumstances, that appellants ought to hâve leave to amend with respect 
to the time when their deposits were made. 

The spécial demurrers taken on the part of certain défendants, 
that they were not shown to hâve been directors at the time certain 
acts complained of were done, cannot be sustained. The bill shows, 
that during the whole period covered by the complaint, dividends 
were being paid out of capital stock; and to that extent, at least, ail 
of the défendants named, are answerable to the depositors. 

The decree of the Circuit Court will be reversed, and the case re- 
manded with instructions to give appellees leave to file the amendment 
proposed, and thereupon to overrule the demurrers to the bill. 



THE TITANIA. 

(Circuit Court of Appeals, Second Circuit. June 23, 1904.) 

No. 196. 

1. Shipping— Bill of Lading as Evidence of Beceipt. 

A bill of lading issued by the master of a ship is prima facie évidence 
of, and, in the absence of proof to the contrary, establishes, the receipt 
on board of the goods therein descrlbed. 

2. Same— Constbuctive Deliveby. 

To establish a constructive delivery by a ship of goods deposited on the 
wharf, it is necessary for the carrier to show that he separated the 
goods from the gênerai bulk of the cargo, designated them, and gave due 
notice to the consignées of the time and place of their deposit, and a rea- 
sonable time for their remoral. 

3. Same— Conteact. 

The question of the duty of the carrier to deliver goods carried is to be 
determined by the bill of lading, without regard to the charter party, of 
which the sbipper had no notice till after the terms of his contract with 
the ship had been unalterably fixed. 

4. Same— Waiveb. 

Any right of the carrier under the contract to compel consignées to take 
goods shipped "from alongside" is waived by the carrier unloading the 
goods onto the dock. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 124 Fed. 975. 

Appeal by claimant from a decree of the District Court for the 
Southern District of New York in favor of the libelants for $1,412.93 

T 2. See Shipping, vol. 44, Cent. Dig. § 426. 
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damages for failure to deliver 56 baies of hemp. The opinion of the 
District Court is reported in 124 Fed. 975. 

J. Parker Kirlin and Charles R. Hickox, for appellant. 
Théodore M. Taft, for appellees. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. We agrée with the District Judge in hold- 
ing that, in the absence of any proof to the contrary, the bills of lad- 
ing sufficiently establish the receipt of the baies in controversy on 
board the ship at Manila. Thèse bills duly acknowledged the receipt 
in good order of 1,500 baies of hemp as numbered and marked on 
the margins "to be delivered in the like good order and condition at 
the aforesaid port of New York." The libelants hâve never received 
the 56 baies which are in dispute in this action. The law applicable 
to such a situation is clearly stated by the Suprême Court in The 
Eddy, 5 Wall. 481, 495, 18 L. Ed. 486, as follows: 

"Delivery on the wharf in thé case of goods transportée! by ships is snfficient 
under our law, if due notice be given to the consignées and the différent con- 
signments be properly separated, so as to be open to inspection and conven- 
iently accessible to their respective owners. Where the contract is to carry 
by water from port to port an actual delivery of the goods into the possession 
of the owner or consignée, or at his warehouse, is not required in order to 
discharge the carrier from his Hability. He may deliver them on the wharf; 
but to constitute a valid delivery there the master should give due and rea- 
sonable notice to the consignée, so as to afford him a fair opportunity to re- 
move the goods, or put them under proper care and custody. When the goods, 
after being so discharged and the différent consignments properly separated, 
are not accepted by the consignée or owner of the cargo, the carrier should 
not leave them exposed on the wharf, but should store them in a place of 
safety, notifying the consignée or owner that they are so stored, subject to 
the lien of the ship for the freight and charges, and when he has done so he 
is no longer liable on his contract of afïreightment." 

In order to make a valid delivery, which relieves the carrier from 
Hability, it is necessary to show that the goods in question were land- 
ed v On the wharf, segregàted from the gênerai cargo so as to be con- 
veniently accessible to the consignée, that notice was given of their ar- 
rivai and location and a reasonable time allowed for their removal. 
Manifestly it is not a good delivery to deposit the entire cargo of the 
ship on the wharf and inform inquiring owners that if their goods ar- 
rived they will be found somewhere in the gênerai mass of merchan- 
dise. 

There was no actual delivery ; this proposition must be conceded. 
To establish a construçtive delivery it was necessary for claimant 
to show, first, that he separated the libelants' goods from the gênerai 
bulk of the cargo ; second, that he properly designated the goods ; 
third, that he gave due notice to the libelants of the time and place 
of the delivery. The Ben Adams, 2 Ben. 445, 449, Fed. Cas. No. 
1,289. There is no proof sufficient to establish any of thèse essential 
conditions to relief from hability. The claimant reaches the conclu- 
sion that a proper delivery was made by a process of syllogistic rea- 
soning, which may not unfairly be epitomized as follows : If the miss- 
ing baies were put on board at Manila they were carried safely to 
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New York. Ali of the baies which reached New York were landed 
on the Staten Island pier and consignées notified. Ergo the missing 
baies were constructively delivered to libelants. It is this presump- 
tion which the claimant seeks to substitute for proof of delivery, 
actual or constructive, which he is bound to furnish. 
The District Judge sums up the situation as follows : 

"The only évidence in the case is that contained in the receipt in the bills 
of lading ; and that binds the ship until it shows by equally cogent proof 
either that the bills of lading were false, or that it has delivered the goods." 

The claimant is in the unfortunate predicament of being called 
upon for proof and ofïering conjecture in lieu thereof. The claim- 
ant's brief concèdes that "the disappearance of the baies in suit, if 
they were ever on the wharf, cannot be absolutely accounted for in 
any satisfactory manner," and yet upon him the law imposed the duty 
of accounting for them. 

As before stated the bills of lading were prima facie évidence of 
the receipt of the hemp. We hâve, however, examined the testimony 
upon this question sufficiently to conclude that the weight of évi- 
dence, irrespective of the bills of lading, tends to show that the goods 
were actually on board at Manila. So far as the baies in suit are con- 
cerned they may hâve been lost soon after they were placed on the 
wharf, or they may hâve been carried avvay by other cargo owners by 
mistake. If the record contains any proof that thèse baies were sep- 
arated from the rest, libelants notified and an opportunity given them 
to carry their property away, we hâve failed to discover it. 

The Titania was chartered by her owner to Warner, Barnes & Co., 
of Manila, November 12, 1903. The charter party was introduced in 
évidence by the libelants. The twelfth clause is as follows: "The 
cargo to be brought alongside and taken from alongside at mer- 
chant's risk and expense ; and to be carefully stowed on board at 
steamer's expense." The District Judge ruled that the charter party 
had no bearing on the controversy and that the libelants were not 
bound by its terms, their contract being shown by the bills of lading. 
We incline to the opinion that this ruling is correct, the prépondér- 
ance of évidence being that the libelants had no notice or knowledge 
of the charter party until after the terms of their contract with the 
ship had been unalterably fixed. The Pietro G. (D. C.) 39 Fed. 366. 

Moreover, assuming notice by libelants of the clause quoted and 
that it is capable of the interprétation advanced by claimant, it is 
manifest that no one connected with the discharging of the ship ever 
asserted such a construction. If the master had the right to compel 
the libelants to receive the hemp at the end of the ship's tackles he 
should hâve so informed them and proposed such a delivery. Instead 
of doing so he proceeded to unload in a manner which made it im- 
possible for the libelants to comply with the provision of the charter 
party in question even if they had known of it. The master testifies : 

"The arrangement made between the ship and the dock with référence to 
the unloading of the cargo and the use of the dock for that purpose was that 
the cargo was to be discharged according to the custom of the port. The cus- 
tom of the port, as I understand it, is to land the cargo on the wharf and dé- 
lirer it from there. The ship paid for the use of the wharf for that purpose." 
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If, then, the claimant acquired any right to compel the libelants 
to take the hemp "from alongside," he waived the right by delivering 
from the dock in accordance with the provisions of the bills of lad- 
ing and the custom of the port. 

Although concurring in the foregoing the majority of the court are 
of the opinion, in which, however, the writer does not concur, that 
the évidence establishes the following propositions : First, that the 
56 baies in controversy were actually placed on the dock and weighed 
by libelants' agents ; and, second, that the ship undertook to deliver 
into lighters. Concededly thèse baies were not put into lighters sent 
to the wharf by the libelants and as the claimant has failed to show 
a delivery, pursuant to the agreement as aforesaid, the liability of the 
ship is established. 

The decree of the District Court is affirmed with interest and costs. 



In re HAAS CO. 

TAYLOR V. ZIEGENHAGEN. 

(Circuit Court of Appeals, Seventh Circuit April 12, 1904.) 

No. 1,042. 

1. Corporations— Validitt or Mortgage — Sectjring Debts of Stockhold- 
ers. 

A corporation has no power to exécute lts notes, secured by a mortgage 
of Its property, for individual debts of its stockholders incurred in tue 
purchase of their stock, to the exclusion of creditors of the corporation, 
although thelr claiins arose after the mortgage was executed and recorded. 

Appeal from the District Court of the United States for the North- 
ern District of Illinois. 

The Haas Company, a corporation organized under the laws of Illinois, Octo- 
ber 24th, 1892, with an authorized capital stock of eighteen thousand dollars, 
and engaged in a soda water manufacturing business, was, on or about the 
22nd day of December, 1902* adjudicated a bankrupt, and its property put 
into the hands of a receiver pending the appointaient of a trustée. There- 
upon appellee, mortgagee under a chattel mortgage, filed his pétition, pray- 
ing that the receiver be directed to turn over to him ail the Personal property 
described in the mortgage Which Was made to secure notes aggregating the 
sum of two thousand dollars. ; The property covered constituted the entire 
assets of the Company. The trustée answered, challenging the validity of 
the mortgage, and on hearing bef ore the référée, an order was recommended 
denylng the pétition; but on exceptions in the District Court, this recom- 
mendatlon was overruled, and the trustée directed to pay to the petitioner 
the proceeds of the sale, a sale having already taken place. From this order 
the appeal is prosecuted. • 

The finding of facts by the référée, about which there is no dispute, is as 
f ollows : 

Prior to and on March 5th, 1902, tne Haas Company was a corporation hav- 
ing a capital stock $18,000.00 dlvided into 180 shares of $100.00 each, of which 
Mr. Charles Ziegenhagen was the owner of 119 shares, Mrs. Lena Haas was 
the owner of 60 shares and Rosina Ziegenhagen was the owner of 1 share, 
the last named persons being the owners of ail the shares of stock and the 
directors and officers of the corporation. At a meeting of the said direct- 
ors, on the 5th day of March, 1902, at which ail the directors, stockhold- 
ers and.officers were présent, the Président Charles Ziegenhagen, stated that 
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he had received an offer of $3500.00, for ail the capital stock of the Com- 
pany, payable as follows : $1500.00 cash, balance in 1, 2, 3 and 4 years. After 
discussing the matter, the other stockholders agreed to assign their stock in 
blank, and deliver the same to Mr. Ziegenhagen in order that he might make 
the sale, and it was decided and agreed that Charles Ziegenhagen be author- 
ized to make the sale upon the ternis above stated. 

The foregoing facts appear from the record of the minutes of the corpora- 
tion for Marcb 5th, 1902. It also appears from the testimony of the peti- 
tioner, Charles Ziegenhagen, and the testimony of Frederick H. Teeple, that 
the negotiations for the sale of this stock had been going on for some time 
prior to March 5th, 1902, between Charles Ziegenhagen and Frederick H. 
Teeple, the latter being the proposed purchaser and that an oral agreement 
was made prior to the meeting of March 5th, 1902, between Ziegenhagen antl 
Teeple, which provided that Teeple was to purchase the stock and to pay 
$1500.00 cash and to give notes for the balance. 

At the Directors' meeting above referred to, held on March 5th, 1902, Charles 
Ziegenhagen, Lena Haas and Rosina Ziegenhagen resigned as directors and 
officers of the corporation, the résignations to take effect March 6th, 1902, 
at 12:00 o'clock noon. The records of the corporation show what purports 
to be the minutes of the meeting of the stockholders of the Haas Company, 
held "pursuant to notice." It is stated that there were présent at said meet- 
ing, the following named stockholders: 

Frederick H. Teeple 178 shares 

Frank W. Teeple 1 share 

Frederick Matz 1 share. 

The record is silent as to the date or day on which said meeting was held. 
The minutes of this meeting show that the parties named as stockholders, 
elected themselves as directors of the corporation for the period of one year. 
The évidence shows that none of the stock was turned over by Ziegenhagen 
until the 7th day of March, 1902, but the minutes of the corporation show 
that on the 6th day of March, 1902, a meeting of the new directors last named, 
was held pursuant to notice. At that meeting, the directors were elected 
oflicers of the corporation : Frederick H. Teeple, Président and Treasurer, 
Frederick Matz, Secretary, and a resolution was passed as follows : "That 
the officers of this Company be and they are hereby authorized to exécute 
a chattel mortgage for and in the name of the Company in favor of Charles 
Ziegenhagen upon the property of the Company to secure its flve notes dated 
the 7th day of March, A. D. 1902 one — for $250, due in six months after date 
one for $250, due twelve months after date — one for $250, due eighteen months 
after date — one for $250, due twenty-three months after date — one for one 
thousand dollars due two years after date ail of said notes to bear interest 
at the rate of 5% per annum and 7% per annuin after maturity." On the 7th 
of March Ziegenhagen delivered the 180 shares of stock of the corporation 
to Teeple and the others purporting to be stockholders of the Company and 
received from Teeple, $1500.00 in cash, and notes and mortgage of the Haas 
Company for the balance, and a chattel mortgage as set forth in said péti- 
tion. 

On March 7th, when the original stock was turned over by Ziegenhagen, 
there was no indebtedness against the Haas Company. 

I find that, at the time the meeting of March 6th, 1902, was held, Frederick 
H. Teeple and the others who purported to act as stockholders and directors 
were not the Stockholders of the corporation and did not become stockholders 
or directors by right until the 7th day of March, 1902. 

I further find that the indebtedness to Ziegenhagen was the indebtedness 
originally of Frederick H. Teeple and that no considération whatever passed 
from Ziegenhagen to the Haas Company, a corporation, and that the notes 
and mortgage' in controversy, were wholly without considération, passing to 
the Haas Company and that the Haas Company, even through its authorized 
directors or managers, had no authority or power to make such notes and 
mortgage and that the petitioner, Ziegenhagen, had knowledge of ail thèse 
facts when he turned over his stock and took the chattel mortgage and notes. 

My conclusion is that the action of the directors and officers in giving the 
mortgage, was wholly unauthorized and ultra vires and if not absolutely void 
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as to the corporation, the said notes and m'ortgage should be held as void 
against the rightsof even subséquent creditors. 

The only further f act of conséquence is that at the tlme of the giving of 
the chattel mortgage, the eompany was free from debt; the creditors repre- 
sented by the trustée hère having become such since the mortgage was put 
on record. 

William E. Oneill, for appellant. 
J. G. Grossberg, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge, after the foregoing statement of facts, 
delivered the opinion of the court: 

The sole question raised by this record is this: Is it within the 
lavvful power of shareholders of a corporation, to the exclusion of 
creditors of the corporation, subséquent in point of time to the trans- 
action, to use the notes, and pledge the assets of the corporation, 
toward paying the shareholders' individual debts contracted in the 
purchase from others of such shares? 

We think not. The corporation, as a statutory person, with power 
to transact business, inyite crédit, incur obligations, and to discharge 
them, is an entity entirely distinct from its individual shareholders, 
and from their power to transact business, invite crédit, incur obli- 
gations, and to discharge the same. The shareholders may, it is true, 
out of the assets of the corporation, déclare and pay dividends; or, 
the affairs of the corporation being wound up, divide among them- 
selves its capital and assets ; but dividends mean the division not of 
capital and assets as such, but of earnings ; and a final division of 
capital and assets means that the corporation will invite no further 
crédit. Under the name of dividends there can be no lawful division 
of assets and capital that would impair the rights of creditors ; and 
so long as the corporation is a going concern, there can be no law- 
ful division of capital and assets that would diminish the security up- 
on which continuing or future crédit will be presumably based. 

The notes and mortgage under considération hère are in no sensé 
a dividend; they do not prétend to be a division of earnings. Nor 
are they a final distribution of capital and assets ; the corporation 
remained a going concern, and invited the subséquent crédit which 
the trustée now represents. Unless shareholders may invade, at will, 
the capital and assets of the corporation, appropriating them with 
impunity to the payment of their individual debts, the transaction 
complained of by the trustée cannot be sustained. 

But it is said that the creditors represented by the trustée in this 
case had knowledge of the existence of the mortgage, and must 
therefore hâve extended their crédit with notice of the facts. The 
contention clearly embodies a non sequitur. Knowledge of the prés- 
ence on the records of the mortgage does not imply notice that out 
of the capital or assets of the corporation the shareholders were pay- 
ing their individual debts. The mortgage on file, so far as the cred- 
itors knew, may hâve beén executed for corporate purposes, its avails 
remaining somewhere among the corporate assets. 

The order of the District Court is reversed, and the case remand- 



THE JOHN I. BRADT. 



ed wîth instructions to enter an order denying th'e pétition of appel- 
lee, and to subject the proceeds of the sale, first to the payment of 
the corporation's just debts. 



THE JOHN 1. BRADT and THE WILDCROFT (two cases). 

(Circuit Court of Appeals, Third Circuit. July 19, 1904.) 

Nos. 30, 37. 

1. Collision— Steamship and Tug with Tow Meeting — Approaching too 
Near before Changing Course. 

A steamship and a tug both held in fault for a collision between tbe 
ship and barges in tow of the tug, which occurred on the Delaware river 
in the night, on the ground that, although the two vessels saw each other 
when a mile apart, each held its course and approached head on until they 
were so close together that the danger of collision between them was im- 
minent, and a confusion of signais resulted, which brought about the col- 
lision; the steamship also for failure to maintain an efficient lookout; 
and the tug for being on the left-hand side of the channel, and signaling 
her intention to pass on the starboard of the steamship, in violation of 
the rules ; the évidence being insufflcient to establish a custom which jus- 
tified her in keeping that side of the channel in passing up the river. 

Appeals from the District Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 115 Fed. 204. 

J. Parker Kirlin and Henry R. Edmunds, for appellants. 
Curtis Tilton, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. Thèse appeals were heard together, inas- 
much as the cases below depended upon the same facts and were heard 
upon the same dépositions. 

The libels were filed severally by James W. Levins, master of the 
schooner barge "Bertie and Maud," and by the P. Dougherty Company, 
owner of the barge "Calvert," against the steamship "Wildcroft" and 
the steam tug "John I. Brady," to recover damages growing out of 
the collision between the "Wildcroft" and the appellees' barges, while 
in tow of the "John I. Brady." The court below found the steamship 
and tug in fault, dividing the damages between them, and entered de- 
crees accordingly. From thèse decrees, the appellants hâve taken thèse 
appeals. 

The leading facts of the case, as disclosed by the record, are thèse : 

The tug "John I. Brady," with a tow of four heavily laden barges, 
was proceeding up the Delaware river, between 8 and 9 o'clock p. m. 
of March 19, 1901. The tow was made up at Delaware City. There 
were four barges in two tiers, "two in each tier, close up," the distance 
between the two tiers being 10 feet or so, just enough to clear the rud- 
ders of the front tier. The schooner barge "Bertie and Maud" was 
on the port side, and the barge "Calvert" on the starboard side of the 
first tier, the barges "Provost" and "Experiment" being in the second 
tier. The hawser from the tug to the first tier of boats was about 125 
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feet in îengtfy and the. lehgth of the tug 72 feet, the whole tow being 
about;60G feet in length,;/ The régulation lights of the tug and tow 
were properly set and burning, there being a red light on the port 
side of the "Bertie and Maud" and a green light on the starboard side 
of the "Calvert," the starboard and the port sides of the two barges 
respectively being without lights. While the tow so made up was pro- 
ceeding up the river, above Edgemoor, upon the western side of the 
channel, with lookouts properly stationed, the steamer "Wildcroft"' 
was observéd coming down the river, more than a mile off, some of the 
witnesses on the tug saying that she bore somewhat on the starboard 
bow. The wind was blowing from the eastward, and strong. Those 
on the tug testified that it was usual for tows like the one in question 
to keep on the western side of the. channel. The testimony of those 
on the tug is, that about half a mile distant, two ! whistles were blown 
by the tug, to indicate that she was going to the westward, and in- 
tended to pass the steamer on her starboard side. The pilot on the 
steamer says that he first observéd the tug and tow a little on his port 
bow ; that he gave them one whistle, to indicate that he would pass 
to the port side of the tow. He says, also, that the "Brady" at that 
time was showing a red light, which would indicate that she had not 
yet put her helm to starboard, to pass to the westward of the steamer. 
The witnesses on the "Wildcroft" " state that they only heard the blast 
of one Whistle from the tug, and the testimony on the part of the tug 
is, that after hearing the one whistle from thé steamship, they repeated 
the blast of two whistles from the tûg, indicating that she persisted in 
her intention tb pass to the westward. 

We may hère quote from the findings of fact, and opinion of the 
learned judge of the court below: 

"The steamship and tug approached each other nçarly head on, both being 
westward of the channel course. Each vessel had a proper lookout and each 
saw the other rnore than a mile away. If the proper inaneuvers had been 
executed, I hâve no doubt that a collision would hâve been avoided, for there 
was abundant room and depth of water in the channel for both vessels, and 
if they had taken due précautions the accident would not hâve happened. A 
strong wind was blowing frôm the northeast, and it may be that this may 
hâve had some part in preventihg the steamship from hearing the tug's sig- 
nais. As usual, It is impossible to reconcile the contradictory accounts of the 
witnesses that were called by the respective vessels, and I shall not attempt 
to discuss the two théories in détail. I do not accept either of them as a whole, 
for it seems clear to me that the collision can be explained much more siruply 
and more probably than by following either as if it were completely true. The 
tug and her tow were certainly upon what would ordinarily be the wrong side 
of the channel, and although there seems to be a more or less prevailing cus- 
tom for tugs with their tows to take the western side of the river at this point, 
I do not think the eustom is sufflciently established to furnish an adéquate 
excuse. Unquestionably, if the tug upon this occasion had been upon the right 
hand side of the channel, there would hâve been no collision, and upon that 
side, I think, she should hâve been. It was a fault in the tug to bave been in 
the wrong place; but aside fi?6m this, I think it was plain that each vessel 
was to blâme for holding a nearly head on course too long. The évidence sat- 
isfles me that each held this course until they came so near each other that 
unless signais were precisely and promptly made and obeyed, there was great 
danger of collision. This, as it seems to me, is the true explanation of what 
happened. In the darkness of the night they came closer to each other than 
either vessel supposed the distance to be ; and when the true situation was 
recognized and each realized the unexpected péril, a not unnatural confusion 
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of signala oeeurred, neither vessel being qulte certain what was best to be 
done or what the real Intention of the other mlght be. There 1s the usual eon- 
fliet of testimony concerning the color of the lights that could be seen from the 
respective vessels, and I hâve little doubt that toward the last, when it was 
impossible to avoid the collision, the conflict may perhaps be explained by the 
fact that each vessel changea its course in the hope of escaping the irupending 
disaster. At this stage of the affair it would be useless to apportion the blâme, 
if accurate apportionment be possible. The initial fault, as it seems to nie, 
a fault for which both vessels are equally liable, was in approaching each 
other head on too close for safety. Apparently, each vessel either expected the 
other to give way, or was confident that the passing could be safely accom- 
plished on the course that each was holding — the resuit being that when the 
final effort to pass was made, there were mistakes on both sides, in consé- 
quence of which the two barges were injured. Imniediately before the collision 
took place, the tug, by a desperate sheer to starboard, barely escaped the 
steamship, which broke the hawser leading from the tug to the 'Bertie and 
Maud,' and struck its starboard bovv against the port side of the barge's stem, 
forced its way between the two barges, breaking several of the breast Unes 
by which they were attached to each other, and struck the port bow of the 
'Calvert,' doing injury to that boat also. Some of the witnesses for the steam- 
ship testified that her way had been stopped before the collision took place, 
and that sbe was actually going astern ; but considering the extent of the in- 
jury that she inflicted, this testimony seems to me to be unreliable. For the 
reasons given, I am of opinion that both the tug and the steamship were at 
fault, and that each of the barges is entitled to recover from both. As I 
understand, it is not seriously contended that the barges were guilty of négli- 
gence ; but if such a position is really taken, I hâve no difflculty in finding 
that they were free from blâme." 

We agrée with the learned judge of the court below, that the testi- 
mony shows that the steamship and the tow were approaching each 
other head on, or nearly so, and that it was the duty of the tug to hâve 
ôbserved the directions of article 18, rule 1, of the rules of the super- 
vising inspeçtors (Act June 7, 1897, c. 4, § 1, 30 Stat. 100 [U. S. Comp. 
St. 1901, p. 2881]), requiring steam vessels so approaching to pass each 
other port to port, and that the contention on behalf of the tug, that a 
custom existed, that tows of that kind should keep on the westward 
side of the channel under such circumstances, was not sufficiently sus- 
tained by the testimony to justify the tug in disregarding the directions 
of article 18, above referred to... We think, also, that the évidence 
shows that the steamer held on her head to head course too long be- 
fore indicating, by proper signais, her intention as to passing, and per- 
sisted unreasonably in her intention to pass to the westward, after being 
made aware'of the tug's intention of doing the same. 

We think, also, the évidence shows that no sufficient lookout, as 
required by the inspeçtors' rules, was maintained on the bow of the 
steamship. The carpenter, who testifies that he was on the bow of the 
"Wildcroft" at and before the time of the collision, does not state that 
he was stationed as a lookout, but was doing work that necessarily 
distracted his attention. 

On the whole, we think the case has been properly disposed of by 
the court below, whose decree is accordingly affirmed. 
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BURNS T. BURNS. 

(Circuit Court of Appeals, Second Circuit May 26. 1904.) 

No. 211. 

1. Fédéral Courts— Appeal— Opinion of Trial Judge— Presumptions. 

The opinion of a trial judge on conflicting évidence will be presumed 
correct on appeal. 

2. Carriers— Contract of Shipment— Demurbage— Bill of Lading. 

Where libelant contracted to transport coal for respondent consignée, 
who was the owner, under a verbal agreement as to the terms of freight, 
and that the demurrage rate should be $6 per day, and libelant did not 
call respondent's attention to the fact that the shipper had inserted in the 
bill of lading a provision for demurrage at the rate of 6 cents a ton of 
cargo for each day's détention, until after the coal had been delivered, 
and respondent did not discover such change until delivery had been com- 
pleted, the shipper having no authority to make a new contract for re- 
spondent, the latter was liable for the demurrage only at the rate speci- 
fied in the original contract ] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 
For opinion below, see 125 Fed. 432. 

Martin A. Ryan, for appellant. 
F. W. Park, for appellee. 

Befpre WALLACE, LACOMBE, and COXE, Circuit Judges. 

WALL,ACE, Circuit Judge. It is not disputed that the libelant was 
entitled to recover demurrage for 20 days for the détention of his 
canal boat by the respondent, and the only question is whether he was 
entitled to recover at the rate of 6 cents per ton per day (which would 
be $18.42 per day), as claimed by him, or at the rate of $6 per day, 
as claimed by the respondent. 

The respondent engaged the libelant's canal boat to go to St. George, 
Staten Island, and take on a cargo of coal from Hamilton & Co., for 
transportation and delivery to the respondent at New York City. 

Hamilton & Co. gave a delivery order for the cargo upon the Niver 
Coal Company, at St. George; the master of the canal boat delivered 
his order to the Niver Coal Company, and the cargo was put on board ; 
and thereafter the master signed bills of lading in triplicate, presented 
to him by the Niver Coal Company, leaving two with them, and re- 
taining one himself. In this instrument the Niver Coal Company was 
named as the shipper of the cargo, the respondent was named as the 
consignée, the quantity of coal was stated, the freight was stated as 
"agreed upon," and the rate of demurrage was fixed at six cents per 
ton of cargo for each day's détention. Upon giving notice of his boat' s 
arrivai at New York to the respondent, the master delivered his bill 
of lading to the respondent, and the respondent retained it without 
examination and without objection. After the cargo had been dis- 
charged the libelant claimed demurrage at the rate stated in the bill 
of lading. The respondent claims that upon engaging the canal boat 

1 2. Demurrage, see notes to Harrison v. Smith, 14 C. C. A. 657 ; Randall 
V. Sprague, 21 C C A. 337 ; Hagerman v. Norton, 46 C. C A. 4. 



BURNS V. BCRNS. 239 

he made a verbal agreement with the libelant not only as to the terms 
of the freight, but also as to the demurrage, and that the demurrage 
rate was to be $6 for' each day's détention. The court below, upon 
conflicting testimony, found this contention in favor of the respondent. 
His opinion is presumably correct, and, upon reading the proofs, we 
are fully satisfied with his finding. 

It is urged for the appellant that by receiving the bill of lading after 
accepting the cargo the respondent assented to the terms of the bill 
of lading, including the demurrage rate. Ordinarily, when goods are 
delivered to a carrier for transportation, and a bill of lading is delivered 
to the shipper, the latter is bound to examine it and ascertain its con- 
tents, and, if he accepts it without objection, he is bound by its terms, 
and resort cannot be had to prior paroi negotiations to vary it, nor 
can he set up ignorance of its contents. On the other hand, if the 
goods are accepted for transportation by the carrier without any re- 
ceipt or bill of lading being issued, the subséquent delivery to and ac- 
ceptance by the shipper or his agent of such an instrument will not 
constitute a binding contract, for in such cases there is no considéra- 
tion for the subséquent agreement. Perry v. Thompson, 98 Mass. 249 ; 
Bostwick v. Balt, etc., R. R. Co., 45 N. Y. 712. Whether the fact that 
the bill of lading in the présent case was prepared by the Niver Coal 
Company is of any conséquence, in view of its not having been deliv- 
ered until the cargo had been accepted by the carrier, further than as 
evidencing the assent of that company to the terms of demurrage, need 
not be considered. That company had no authority to make a new 
contract for the respondent, and the real question is whether what 
subsequently took place between the master and the respondent con- 
clusively established a new contract between the libelant, whose agent 
the master was, and the respondent. Doubtless the consignée who 
receives the goods under a bill of lading is ordinarily liable to pay the 
freight or demurrage stipulated for in the instrument, although pay- 
ment may not hâve been exacted before the delivery of the goods. But 
we think this rule does not apply where he is the owner of the goods, 
and they hâve been transported under a différent contract with him 
by the carrier, and the goods are delivered without any new under- 
standing between him and the carrier. The case of Old Colony R. R. 
v. Wilder, 137 Mass. 536, is in point. In that case the question was 
whether the consignée, who had bought goods upon which the con- 
signor was to pay the freight, accepted the goods marked so as to make 
the freight payable on delivery ; and it was held that, as there was no 
évidence of a demand of the freight by the carrier before delivery, the 
acceptance was merely évidence, but not conclusive évidence, of a prom- 
ise by the consignée to pay the freight. The court treated the case as 
though the goods had been accepted under a bill of lading by the terms 
of which the freight was payable by the consignée, and said that if the 
défendant accepted the goods, knowing the carrier looked to him for 
the freight, the law would imply a promise to pay it, but, if he had not 
such knowledge, no promise would be implied. In the présent case 
the master knew, or was bound to know, that the Niver Coal Com- 
pany had inserted in the bill of lading terms with respect to the de- 
murrage which the respondent had not authorized ; but he did not 



240 131 FEDERAL REPORTER. 

call respondent's attention to the change until after he had delivered the 
coal, and the respondent did not discover the change until the delivery 
had been completed. There was marked carelessness upon the part of 
some employé of the respondent, as well as of some employé of the 
Niver Coal Company, and we are unable to doubt that the libelant 
availed himself of the circumstance to put forward a claim which he 
knew was without merit. 
The decree is affirmed, with costs. 



ENTERPRISE MFG. CÔ.'v. LANDERS, FRARY & CLARK. 

(Circuit Court of Appeals, Second Circuit June 2, 1904.) 

No. 168. 

1. Unlawftji, Competition-^-Injunction. 

Where défendants admitted that they were manufacturing and selling 
mille in compétition with complainant's mills, and had used parts of 
complainant's mills as patterns wherever it was convenient or profitable to 
do so, and that they were now making and selling mills which in efCective- 
ness and attractiveness were the same goods as those sold by complain- 
ant, such compétition was unlawful, entitling complainant to an injunc- 
tion. 

2. Same— Decbee. 

Whère in a suit to restram défendants from selling certain grinding 
mills, on the ground of unlawful compétition, the answer averred that, 
in addition to the manufacture and sale of similar mills by défendants, 
défendants also intended tp make other mills which will be substantially 
the saine goods as other classes of mills made and sold by complainant, 
a decree en;) oining défendants from selling "any grinding mills having 
the characteristic shape, design, color, and ornamentation of the grinding 
mills sold by complainant, and referred to by the numbers 0, 1, 2," etc. 
(giving 15 numbers), was justifled, though there was no proof of any sale 
of mills corresponding in size to such numbers. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Connecticut. 

For opinion below, see 124 Fed. 923. 

This cause cornes hère upon appeal from a decree of the Circuit Court, Dis- 
trict of Connecticut, restraining défendants from unfair compétition in trade, 
and for an accounting. Complainant and its predecessors hâve for 30 years 
been engaged in the manufacture and sale of a Une of mills for grinding cof- 
fee, drugs, etc., of varying sizes; adopting therefor a certain characteristic 
shape, design, color, and ornamentation, which hâve become well known to 
purchasers, and associated in their minds with the goods of complainant. In 
1898, or thereabouts, the défendants began to make and offer for sale similar 
mills, and, upon discovery thereof, this suit was brought. 

E. D. Robbins, for appellants. 
Charles Howson, for appellee. 

Before WALLACE, XACOMBE, and TOWNSEND, Circuit 
Judges. 

1 1. Unfair compétition, see notes to Scheuer v. Muller, 20 C. C. A. 165 ; Lare- 
v. Harper & Bros., 30 C. C. A. 376. 

See Trade-MarUs and Trade-Names, vol. 46, Cent. Dig. § 79. 



ENTERPRISE MFG. CO. V. LANDERS, FRART & CLARK. 241 

LACOMBE, Circuit Judge. This is a most aggravated case of 
unfair trading. Usually in thèse cases the défendants so dress their 
goods as to présent a number of points of différence, on which they 
rely when charged with intent to deceive; insisting that, although 
there may be resemblances, the différences are so great as to preclude 
any idea that they had sought to produce confusion. Hère, on the 
contrary, they hâve not only conformed their goods to complain- 
ant's in size and gênerai shape, which was to be expected, but also in 
ail minor détails of structure — every line and curve being reproduced, 
and superfluous métal put into the driving wheels to produce a strik- 
ingly characteristic effect — while the goods are so dressed with com- 
binations of color, with décorations reproduced or closely simulated, 
with style of lettering and détails of ornamentation, that, except for 
the fact that on the one mill is found the complainant's name, and 
on the other the défendants', it would be very difficult to tell them 
apart. It is elementary law that, when the simulation of well-known 
and distinctive features is so close, the court will assume that de- 
fendants intended the resuit they hâve accomplished, and will find an 
intent to appropriate the trade of their competitor, even though in 
their instructions to their own selling agents they may caution 
against oral misrepresentations as to the manufacture of the goods. 
There is évidence to show that purchasers hâve been deceived as to 
the identity of thèse mills, but, in the case of a Chinese copy, such as 
défendants offer to the public, such proof is hardly needed. 

It is to défendants' crédit that, when confronted with the charge 
of copying, they hâve not denied it, nor asserted that they were try- 
ing to differentiate their own products. On the contrary, they admit 
that they "concluded they could profitably manufacture this same 
line of hardware and sell it in compétition with the Enterprise Com- 
pany," and accordingly commenced the manufacture thereof, "using 
parts of mills sold by the Enterprise Company as patterns wherever 
it was convenient or profitable to do so," with the resuit that they 
are "now making and selling cofïee mills which in ail substantial re- 
spects, and especially in their efïectiveness in use and attractiveness, 
are the same goods as those made and sold by the Enterprise Com- 
pany." 

No doubt, with such identity in attractiveness, compétition with 
complainant's mills would be much more effective ; but défendants 
overlooked the fact that a court of equity will not allow a man to 
palm off his goods as those of another, whether his misrepresenta- 
tions are made by word of mouth, or, more subtly, by simulating the 
collocation of détails of appearance by which the consuming public 
has corne to recognize the product of his competitor. 

The decree enjoined the sale of mills of seven sizes which had 
been already offered for sale, and further enjoined the sale of "any 
grinding mills having the characteristic shape, design, color, and or- 
namentation of the grinding mills sold by complainant, and referred 
to by the numbers 0, 1, 2," etc. (giving 15 numbers). Although there 
was no proof of any sale of mills corresponding in size to thèse num- 
bers, the decree as to them was warranted by the answer, which avers 
that "défendant also intends to make other mills which will be sub- 
181F.— 16 
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stantially'thesame goods as other classes of mills made and sold by 
the Enterprise Company." 
The decree of the Circuit Court is affirmed, with costs. 



BAILET v. WILLEFORD. 

(Circuit Court of Appeals, Fourth Circuit February 10, 1904.) 

No. 534. 

1. Injonction— Pbeliminaby Restraining Ordee— Dissolution— Appeai.. 

Act Cong. June 6, 1900, c. 803, 31 Stat. 660 [U. S. Comp. St. 1901, p. 
551], amending Court of Appeals Act, § 7, and providing that an appeai 
will not lie from an order dissolving a preliminary restraining order, did 
not deprive the Court of Appeals of jurisdiction to entertain an appeai 
from such an order where it was in fact a final order granted on a dé- 
cision that plaintif! was not èntitled to any relief under the prayer of his 
Mil, though the order did not in terms dismiss the Mil. 

Appeai from the Circuit Court of the United States for the Western 
District of North Carolina. 
On Motion of Appellee to Dismlss. 

Cothran, Dean & Cothran and Adams, Jérôme & Armfield, for appe- 
lant. 
R. B. Redwine and A. M. Stack, for appellee. 

Before WADDIIX, BOYD, and KELLER, District Judges. 

PER CURIAM. This motion is based upon the idea that the decree 
appealed from in this case is merely an interlocutory decree dissolving 
the preliminary restraining order awarded by the Circuit Judge in the 
first instance, and that since the passage of the act of June 6, 1900, c. 
803, 31 Stat. 660 [U. S. Comp. St. 1901, p. 551], amending section 7 
of the act establishing Circuit Courts Of Appeals, no appeai lies from 
such an order or decree. It is conceded that, if this were an interloc- 
utory order, the appeai wûuld not lie to this court; but it appearing in 
this case from an inspection of the bill, the order appealed from, and 
the opinion of the court as cohtained in the record, that the court nnally 
decided that it could grant the appellant no relief under the prayer of 
his bill, and that the order màde was in façt a final order, this court 
lias jurisdiction to entertain the appeai, regardless of the fact that 
the order does not in terms dismiss the bill. 

The motion to dismiss is accordingly refused. 



GALOW v. CHICAGO, M. & ST. P. RY. CO. 

(Circuit Court of Appeals, Seventh Circuit. April 12, 1904.) 

No. 979. 

Mastee and Servant — Injijries to Servant — Defective Apfliances, 

Where a partition made of planks nailed to piles under a railroad tres- 

tle was temporarily erécted to separate piles of broken stone and sand 

dumped under the trestle, to be used in making certain concrète founda- 

tions, and such partition was put up, taken down, and transferred as the 
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work progressed by the workmen themselves, the master was not Iiable 
for Injuries to a servant caused by his being struek by threè of the planks 
which fell from the top of the partition by reason of their being insuffi- 
ciently secured. 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

The action in the Circuit Court was to recover for personal injuries sus- 
tained by plaintiff in error, while at work on the railway tracks of the 
défendant in error, near Janesville, Wisconsin. The substantial facts brought 
to the attention of the court and jury were without dispute. 

The tracks of the défendant in error entering Janesville, Wisconsin, pass 
over a high trestle on wooden piles. At the tinie of the injury complained 
of, the défendant in error was engaged in eonstructing concrète piers to sup- 
port the tracks at their under crossings, in which work a large force of men 
was employed. To carry on this work, crushed stone and sand was, from 
time to time, unloaded from cars on the trestle to the ground below ; and to 
separate the stone from the sand, a temporary wooden partition about sixteen 
feet high had been put up. The partition consisted of planks laid on edge 
crosswise of the trestle, and nailed to the upright piles. The partition was 
put up by the men themselves. At finies the stone heap lying on one side of 
the partition would rise in the middle to a height of twenty feet ; the sand 
heap on the other side being somewhat lower ; but both the stone heap and 
the sand heap were in constant change, as stone and sand was being carried 
off by the workmen, in the progress of the work. 

Plaintiff in error was, at the time of the injuries, engaged with others in 
wheeling stone from the pile to a mixer near by. Nearly ail the stone had 
been removed, but the partition still remained. In this state of things, while 
engaged in loading a wheelbarrow, three of the top planks fell from the par- 
tition upon the back of the plaintiff in error, inflicting the Injuries for which 
the action was brought. 

The further facts are stated in the opinion of the court. At the close of ail 
the évidence, the court, on motion, directed a verdict for the défendant, and 
from the judgment entered on such verdict, the writ of error is prosecuted. 

Richard Fischer, for plaintiff in error. 
Charles B. Keeler, for défendant in error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge, after the foregoing statement of facts, 
delivered the opinion of the court. 

It is clear that the partition fence was of the simplest kind of con- 
struction, requiring no skill — a mère temporary appliance to the work 
being done. It was put up, taken down, and transferred, as the work 
progressed, and the piles of sand on one side, and of stone on the other, 
rose or fell away from day to day. 

It is equally clear that the érection, maintenance, and removal of the 
fence, was one of the détails of the work necessarily entrusted to the 
workmen themselves. To the mère adjustment of such appliances, and 
their maintenance in a safe condition, the responsibility of the master 
to give a safe place in which to work, does not extend. Armour v. 
Hahn, 111 U. S. 318, 4 Sup. Ct. 433, 28 L. Ed. 440 ; Butler v. Townsend, 
126 N. Y. 112, 26 N. E. 1017. This, indeed, is not a case where the 
master failed to give the servant a safe place in which to work. It is 
a case, rather, in which a servant in the performance of his work, was 
overtaken by an accident, due to the giving away of an appliance for 
the strength and safety of which he, along with the other workmen, was 
responsible. 

The judgment will be affirmed. 
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ÏDBA& STOPPER CO. et al. v. CROWN CORK & SEAL CO, 

(Circuit Court of Appeals, Fourth Circuit July 12, 1904) 

No. 517. 

1. Patents— Anticipation bt Paper Patent— Identity of Ideas. 

In deterniining tlie question of identity of the inventive idea involved 
in tvvo patents, it is not a suflieient answer to say ot an alleged anticipa- 
tion that it was a niere paper patent, and tliat tlie device had never been 
operative or commercially successful, becuuse prior existing conditiona 
rnay not bave sthnulated full developmeiit. 

2. Same. 

A patentée cannot be denied invention because of a prior patent for a 
device which never came into use, unies» tlie idea upon which his patent 
ls prediçated is so clearly set forth or suggested in tlie alleged antici- 
pating patent tliat a mechanic with such patent before hini could by the 
exercise of mère mechanical skill so modit'y proportions or change the 
mode of opération as to overcome tlie dithculties wliicli excluded the prior 
device from commercial utility. 

3. Same— Bottle Stotters. 

The Palntêr reissue patent, No. 11.685 (original No. 540.072), for a bot- 
tle stopper, which consista of a cup-shaped disk of material haviug a 
permanent flexion, which is Inserted in the neck of the bottle and there 
expaudéd ihto a groove having a shôulder below, and in which a gasket 
has bëen placed, tbus making a tight stopper, was not anticipated by the 
British patent to Young, No. 12,24" of 1848, which does not cover à stop- 
per, but merely a disk designed to be expanded on the top of a cork or 
other stopper, to hold the same in place, performing the function of the 
wiring otherwise used for that purpose. 

Appeal from the Circuit Court of the United States for the District 
of Maryland. 
For opinion below, see 123 Fed. 6G6. 

Philip Mauro (Reeve Lewis and Joseph C. France, on the brief), for 
appellants. 

John C. Rose and Robert H. Parkinson, for appellee. 

Before GOFF, Circuit Judge, and BRAWLEY and PURNELL, 
District Judges. 

BRAWX,EY, District Judge. The patent in controversy is that 
which was considérée! by this court in Crown Cork & Seal Company v. 
Aluminum Stopper Company, 108 Fed. 847, 48 C. C. A. 72. Of that 
décision the learned counsel for appellants say : 

"We assent absolutely to every légal doctrine stated and, applied in that 
décision, and flnd in it the full sanction and authority for every proposition 
upon which we rèly. The sound principles and logical reasoning of that déci- 
sion, applied to the state of facts as they are presented, led necessarily to the 
upholding of the patent Applied to the actual state of facts, embracing the 
Young patent as part of the prior art, they lead of necessity to the opposite 
conclusion." 

It thus appears that the single question presented by this appeal is 
whether the Young British patent discloses and anticipâtes the alleged 
invention of the Painter patent. It was decided adversely to the de- 

\ X, See Patents, vol. 38, Cent. Dig. « 73. 
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fendants în the court below. We held in the former case that Painter's 
patent was — 

"A distinctly original conception, so essentially unlike anything in the prior 
art that nothing earlier has been presented to us out of which the défendants 
could read the invention of the patent or either claim of it. There was no 
known device which could be converted into the Painter invention by any 
iniproveinent short of rejection of the entire plan. The answer of défendants, 
it is true, stated that this patent was void for want of novelty, and referred ' 
to the prior invention of Young in Great Britain in 1848. This was urged by 
Hall's attorneys upon the attention of the officiais of the Patent Office in op- 
position to the granting of the reissue, and was held by the board of exam- 
iners in chief not to exhibit the Painter invention ; and the défendants' own 
expert, Lorenz, testified that the Young patent was not a practical or opera- 
tive device, and seems so far to hâve satisfied the learned counsel for défend- 
ants on that point that Young's patent was not introduced in évidence." 

Young's 'patent is now before us, and the appellants' case rests upon 
the proposition that there is "substantial identity of the inventive idea 
of the Young patent with that of the Painter patent," and the argu- 
ment of the appellant is that every élément or feature of the Painter 
device is found in the Young patent. If that is true, Painter is not 
entitled to be considered as a pioneer, as having disclosed a primary 
invention, and the décision of the court below should be reversed ; for 
the évidence shows that the appellee company, the assignée of Painter, 
has a practical monopoly of certain bottle-stopping devices, and it would 
be unjust in principle and highly injurious in its conséquences to the 
public to sustain its exclusive privilège, unless it is clearly established 
that Painter was the pioneer in this art, for this would tend rather to 
obstruct than to stimulate invention, which is the great object of the 
patent laws. If the original conception of that method of stopping bot- 
tles, for which his patents were granted, was not his ; if the principle 
of the alleged invention, with ail its undeveloped possibilities, is found 
in previous patents or rested in public knowledge, and he has done no 
more than extend the original thought by a change only in form, pro- 
portion, and degree; if he has carried forward another's conception bi- 
a new and more extended application of it; and if the essence of his 
patents is in doing substantially the same thing in substantially the same 
way, only providing such improvements or modifications as a mechanic 
conversant with the art could effect by skill or ingenuity — it would fol- 
low that he would be entitled only to patents upon his improvements, 
and would not be entitled to shut out others from the enjoyment of 
those improvements which the same or greater skill may hâve achieved. 
In other words, if the inventive idea was Young's, and not Painter's, 
and Painter had simply improved upon Young's conception, and if any 
skilled mechanic could take Young's patent and by a combination of 
the same éléments, differing merely in degree or in détail, or in the sub- 
stitution of équivalents, could produce a bottle stopper substantially the 
same as Painter's, merely varying the form of mechanism, but without 
involving any of Painter's ideas, then it would follow that Young was 
the pioneer in this art, and not Painter. But if the entire scheme of 
Painter is radically différent from that of Young, and if, in construc- 
tion, opération, purpose, and resuit, the invention set forth in Painter's 
patent is not responsive in terms or substance to the Young construc- 
tion, and the same or nonequivalent éléments are not used in substan- 
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tially the same way to produce the same resuit, and no mechanical skill 
working upon Young's plan could ever produce the same resuit that 
Painter accomplished, then it would follow that the inventive idea was 
différent, and any modification or improvements worked out upon 
Painter's idea must be tributary to it. The question to be decided is 
mainly one of fact, and, whatever doubt there may be as to the correct- 
ness of our conclusion, there is no doubt as to the légal principle which 
should govern it. 

Robinson, in his work on Patents (sections 272, 892, 893, 894, and 
cases cited), states the principle : 

The test of the question of identity In the inventive idea is whether "the 
compared inventions perform the same functions by the same modes of opéra- 
tion. If the effects produced are substantially différent, there is no identity. 
If the effects are the same, and the functions are essentially distinct, there "is 
no identity. If the functions are the same, and the modes of opération by 
which they are performed are radically unlike, there is no identity. Con- 
trariwise, where the effects are identical, the functions identieal, and the 
modes of opération identical, the ideas embodied in the two inventions must 
also be identical." 

In determining the question of identity of the inventive idea, it is 
not a sufficient answer to say of any alleged anticipation that it was a 
mère paper patent, and that the same had not been operative or com- 
mercially successful ; for prior existing conditions might not hâve stim- 
ulated full development. To discover the inventive idea that was in 
Young's mind, we naturally look to his statemcnt of invention and to 
the drawings intended to illustrate it, for that is supposed to embody his 
ideas. Wè do not mean that Young's invention is necessarily limited 
to his own conception of its possibilities. Columbus would not be the 
less entitled to be considered to hâve discovered America because, when 
he set out on his voyage his object was, not to discover a new continent, 
but a new route to an old one ; and if Young gave to the world an in- 
vention which was intended for one purpose only, yet which so clearly 
suggested the thought which afterwards bore fruitage in Painter's in- 
vention and which required only a more deft mechanic to develop it, 
then Young might justly. be considered the pioneer in the art of in- 
venting bottle stoppers, and Painter would be entitled only to such 
improvements as his mechanical skill wrought upon Young's invention. 
The line which séparâtes invention from mechanical skill ls at best a 
narrow one, and the difficulty of demarkation in this case is enhanced by 
the fact that of necessity we look upon Young's invention with eyes in- 
structed by Painter's and other subséquent patents, and must take care 
that we do not in such light so reconstruct Young's patent as to see in it 
those possibilities which may seem very obvious now, but which may 
not hâve been disclosed by the patent itself ; for, vague and uncertain as 
may be the line of demarkation between mechanical skill and invention, 
we could not deny Painter the right of invention, unless the idea upon 
which his patent is predicated is so clearly set forth or suggested b 
Young that a mechanic, with Young's patent before him, could by 
mère mechanical skill so modify proportions or change the mode of 
opération as to overcome the difficulties which excluded the prior device 
from commercial utility, and thus make fruitful the inventive idea 
which before was futile, merely through lack of the mechanical skill 
needed for its development 
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Young's British patent, No. 12,247, Augttst 21, 1848, contains the 
following statement of invention : 

It "consists of employing dises of sheet métal raised into a amical form, 
so as to reduce the diameter In order to their entering the mouth or neck 
of such vessels, and then by causing them to be pressed so as to assume a 
flat form, they will retain the cork or other elastic stopper securely in the 
necks or mouths of such vessels. Figure 7 shows part of a section of a spirit 
can ; figure 8, the plan thereof ; figure 9 shows the section of a bottle or such 
like vessel ; and figure 10 shows a dise of métal before and after it bas been 
raised into a conical form. In thèse arrangements the cork or other elastic 
stopper enters the neck or mouth of the vessel, and rests on the shoulder, b, b, 
and is retained and pressed securely by means of the dise, which is introduced 
in the conical form, that then is to be caused to spread out and become flat 
by pressure, so that the edges will enter the groovè around the neck or mouth, 
as shown by the drawing. By this arrangement the cork or stopper cannot be 
drawn out without the power equal to that required for bending the dise of 
métal." 

Figure 9, showing the bottle neck, and figure 10, showing the métal 
dises, will be copied hère from page 653. 
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A plain man, uninstructed by the learning of experts, reading the 
terms of the spécifications and the drawing corresponding to those 
terms, would see in them a dise of sheet métal intended to hold the cork 
in its place as a substitute for the wire caging theretofore used for that 
purpose. There is no suggestion for providing any substitute for the 
ordinary cork stopper, nothing to indicate that the cork or stopper was 
to act in any manner différent from the ordinary way, or that the dise 
of sheet métal was designed for any other purpose than to retain the 
cork in its place. No new method of stoppering bottles was claimed or 
suggested. The bottle was to be stopped by a cork or other elastic 
stopper, entering its neck in the old way and operating in the old way ; 
the only thing that is new being the dise of métal that is to hold it in its 
place. It proceeds upon the theory that a cork or other elastic stopper 
is necessary, and provides only agairist its expulsion by a device in sub- 
stitution for the old cork retainer of wire or other method applied on 
the outside of the bottle neck. In short, his invention consists, not of a 
new stopper, but of a new method of retaining the old stopper in its 



248 (l 131 FEDERAL REPORTER. 

place. That this dise, so operating, is ail that there is in Young's pat- 
ent, ail that is claimed, and ail that an inspection of the drawing shows 
it to be r is^çonfirmed by its history. It has been before the world for 
more than half a century, and pbviously the world did not want it ; for 
it has not used it, although it has been free to do so for many years. 

We hâve stated what we think would be the conclusions of the ôr- 
dinary intelligence as to Young's inventive idea, drawn from the read- 
ing of the spécifications and from the inspection of the drawing ; but 
there are certain mysteries in the patent law that the ordinary mind 
cannot periétrate, and we must séek illumination from the experts. 
Unhappily tye cannot accept without réservation the opinions of the ex- 
perts who hâve been examined as witnesses, for they are necessarily 
partisans of the side calling them, and essentially advocates, and their 
opinions are contradictory, and tend to perplex, instead of elucidating, 
although they appear to be gentlemen of great ability and deserved 
eminence. ,;But we hâve iri the record before us the opinion of sorae 
experts whose testimony cannot be impeached because of interest. We 
refer to the trained officiais of the Patent Office, who had the same 
question before them, and substantially the same arguments, when Hall 
fiïed his pétition of interférence on Painter's application for reissue, on 
the ground that Painter had been anticipated by Young. One of the 
primary examiners, Mr. Witherspoon, who has been examined as an 
expert by the défendants in this case, sustained this contention ; but 
he was overruled by the unanimous judgment of the Board of Appeals. 
The case was exhaustively presented and carefully considered. We 
ref erred to thèse proceedings in our former opinion, and it is not neces- 
sary to repeat what was th«n said. The final décision of the board of 
examiners was that the "Brîtish patent cited has not this type of stopper, 
and does not include its éléments operating in the same way to pro- 
duce the same resuit." 

In the former case one of the défenses set up in the answer was that 
Painter's patents "are void for want of novelty, because the contrivance 
described and shown therein was, prior to William Painter's alleged 
invention thereof, patented to Mr. Young in the United Kingdom of 
Great Britain and Ireland, August 21, 1848, in letters patent No. 12,- 
247." When that case came on to be heard this prior patent was not 
introduced in évidence ; but it was before the court as part of the pro- 
ceedings of the Patent Office, growing out of Hall's interférence, and 
did not escape our attention. There is an implication, rather than a 
suggestion, that there was something suspicious, if not sinister, in the 
failure of the défendants in that case to introduce this patent in évi- 
dence., It would surely hâve been as good a défense there as it is 
claimed to be hère, and the omission to présent it naturally calls for 
explanation. That it was due to lack of acumen and zeal on the part 
of défendants' counsel can hardly be successfully claimed. This court 
bears willing witness to the ability and earnestness with which the dé- 
fense in that case was conducted. Mr. Walker, the leading counsel 
fpr the défendants, and the author of the well-known text-book on Pat- 
ent Law, seemed to us to hâve explored the whole domain of the pat- 
ent law to find weapons of assault upon the Painter patent, and ail the 
learning on that subject was exhausted. That Painter's claim with- 
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stood thèse assaults seemed to us to be due to the fact that ït stood 
upon an impregnable foundation. Inasmuch as certain testimony was 
offered by the défendants in this case in explanation of the reasons for 
the abandonnant of this défense, Mr. Walker was called by the com- 
plainants as a witness in rebuttal, and testified as follows : 

"No ulterior reason, or any reason aside from my judgment of want of 
merit in the Young défense, had any influence in causing that défense to be 
omitted from the évidence in the Aluminum Case." 

Copies of his correspondence while engaged in preparing for the dé- 
fense, giving in détail the reasons for this conclusion, are in the record, 
from which it appears that after repeated experiments by the expert, 
Mr. Lorenz, and after thorough analysis by Mr. Walker himself of the 
mechanical points which he found to be involved in the question, and 
a thorough study of the Young patent, he reached the conclusion that 
Young's combination was practically useless because it did "not provide 
any way to guide its conical dise into its groove fully and firmly enough 
to enable it to exert any material résistance to any tendency that the cork 
may hâve to be forced out of the bottle by pressure within the bottle." 
In his letter of February 2, 1899, he says : 

"We find, on experiment, Young's cork will not expand his dise into its 
groove when it is eut on a line with the diameter of that groove, because, being 
yielding, the cork will suffer itself to be indented by thè edge of the dise 
rather than force that dise outward into its groove. It is apparent to me 
that Young never made a stopper on that plan, or he would hâve discoverèd 
that it was necessary to not only give the shoulder under the cork a diameter 
shialler than that of the unexpanded dise, but also to give the shoulder imnie- 
diately under the dise groove a diameter less than the unexpanded dise." 

And, after giving further détails, he adds : 

"For thèse reasons I am convinced that we must give up ail hope of making 
a suecessful défense on Young, and it is never wise to make any invalid dé- 
fense in a patent case, because such a défense reflects injuriously upon what- 
ever valid défenses may be introduced in the same rase." 

The conclusions reached, with manifest reluctance, after careful ex- 
periments and thorough analysis by experienced counsel, vitally interest- 
ed and evidently anxious to discover in Young's patent an anticipation 
of the Painter patent, and which, if found, would hâve been a suecess- 
ful défense against it, and the conviction that there was no merit in 
such défense, and the entire abandonment of the same after it had been 
set up in the answer, seems to us to be entitled to great weight as the 
opinions of experts against their interest. Opinions of experts gener- 
ally, though given under oath, are but arguments in behalf of the side 
calling them. They are paid for generally as counsel is paid. Thèse 
considérations cannot affect the weight of the opinions of Mr. Lorenz 
and Mr. Walker, given in circumstances which furnished every possible 
motive for reaching conclusions the converse of those actually reached, 
and their weight dépends solely upon our estimate of their ability and 
skill. In somewhat of the same atmosphère must be weighed the opin- 
ion of the learned and conscientious judge below. His judgment in the 
former case had been adverse to the complainants, not, it is true, upon 
the précise point now at issue, but his opinion evidently was that the 
Painter patent was not entitled to the broad construction claimed for it. 
So when this case came before him, in so far as bias may be predicated 
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of a mind so singularly open and just, it might be thought that his in- 
clination would be rather to limit than to expand the claims of Painter's 
patent, and his conclusion that Young's patent is not an anticipation of 
the invention of the patent in suit states tersely the point and essence 
of this controversy : 

"But ïoung's Is, after ail, a différent kind of stopper. His 1s a cork or 
plug, whieh is the stopper, and which Is kept from comlng out by a métal 
dise or cup. The complainants' is a métal dise, which is the stopper, made 
tight by its contact with the bottle by an elastie packing of cork or other 
material." 

On the side of the complainants, then, we hâve Young's statement 
of invention and the drawing illustrating it, which is fundamentally 
différent from Painter's, in that it is a cork retainer, and not a new de- 
vice for stoppering bottles, as Painter's is. We hâve the proceedings of 
the Patent Office, with its repeated adjudications, after discussion and 
considération of substantially the same argument as now presented, ad- 
verse to the contentions now urged, and where the claims of the Palnter 
patent 'were framed and approved as adequately expressing the distinc- 
tion between Painter's invention and Young's and ail prior inventions. 
We hâve the opinion and judgment of an uncommonly able and experi- 
enced lawyer, founded upon experiments of his expert and his own 
analysis, in circumstances tending to give it the highest value, that there 
was no merit in Young's patent as a défense against Painter. We hâve 
the judgment of the court below to the same effect, and we hâve the 
undisputed fact that, although Young's patent was before the world 
for half a century, it had no effect upon the bottle-stopping industry. 
There is no évidence that it was ever used for any practical purpose, or 
that any inventer or manufacturer ever found in it suggestion of or 
inspiration for any new form of bottle stoppers ; and we hâve the judg- 
ment of this court, the correetness of which is not questioned or im- 
peached, that: 

"Prior to the Inventions hereinafter to be descrlbed, which are the subject- 
înatter of this controversy, the common method of stopping bottles was with 
cork, wood, rubber, or some other résilient material, inserted longitudinally 
into the neck of the bottle, and held there by its elastie, latéral pressure in 
frictional contact with the circumference, supplemented, in cases where gase- 
ous liquids cause internai pressure, by wire or twine on the outside of the 
bottle head." 108 Fed. 847, 48 C. 0. A. 72. 

Such was our judgment as to the state of the art prior to Painter's 
invention, the testimony showing abundantly and conclusively that there 
was no practical method of sealing bottles which dispensed with the 
costly and inconvénient plug or cork ; and there is nothing in the testi- 
mony in this case, or in the argument, which attempts to modify the 
correetness of that conclusion. There hâve been great improvements in 
the art since Painter first received his patent, such as Hall' s, who was a 
sort of pupil of Painter, and whose patent was held to be infringe- 
ment, and the patents now in controversy, admitted to be infringe- 
ments, if Painter's patent is construed as we hâve heretofore construed 
it. The fact that from the time of Young, in 1848, up to the time of 
Painter, there were no improvements in the art, and that since Painter's 
invention there hâve been many improvements, créâtes a strong pre- 
sumption that Young's inventive idea was a barren one, and that 
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Painter's inventive idea was a différent and a fruitful one, and the 
converse of a suggestion of identity of ideas, upon which the défense 
rests. 

Before considering further this défense it is well to state precisely 
what Painter's invention was. The pertinent claims are as follows : 

"(1) The combination of a réceptacle having a groove in the side of its 
mouth and a shoulder projecting inward beyond the wall of the mouth above 
the groove, and a cup-shaped dise or plate of material having permanent flex- 
ion, ail operating as set forth." 

"(4) The combination of a réceptacle having a groove in the inside of its 
mouth and a shoulder projecting inward beyond the wall of the mouth of the 
groove, a cup-shaped dise or plate of material having permanent flexion, and 
a packing or stopper beneath and retained by the dise or plate, ail operating 
as set forth. 

"(5) A combination, substantially as hereinbefore described, of a bottle hav- 
ing an interior groove in its mouth, a packing or gasket in said groove, and 
a dise or plate of material having permanent flexion, which confines the pack- 
ing in said groove, and maintains it in tight contact with the adjacent sur- 
face of the groove." 
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Figure 1 is a central section of the bottle neck, having a groove and 
a packing in such groove, and showing stopper in position to be ex- 
panded. Figure 2 is a similar section, showing the same expanded, and 
with the packing in the groove compressed and clamped against the 
adjacent surface of the groove. Figure 6 shows a cup-shaped dise. 
Reading his statement of invention and the figures illustrating it, what 
would the ordinary mind conceive to be the inventive idea of Painter ? 
Clearly, his idea is to dispense with the old-fashioned method of stop- 
ping bottles with cork, and to produce by machinery a substitute for 
it. It is not intended to be an improvement on the old system, but a 
radical departure from it. Starting out with the knowledge that cork. 
being a natural product, was liable to great departures from uniformity 
in size and quality, relatively expensive in first cost, and requiring treat- 
ment to bring it to a satisfactory degree of elasticity, with certain dis- 
advantages of a hygienic nature, by reason of its porous quality, which 
causes it to absorb deleterious substances, which might be injurious 
to the contents of the bottle, and which would also be injuriously af- 
fected by defective corks, requiring labor to put them in and additional 
labor to pull them out, he conceived a broadly novel System for stopper- 
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ing bottles, by dispensing with cork or reducing its use to a minimum, 
which would be free from the erratic effects of the natural material, 
inexpensive to produce, facile to operate, and efficient in results. 
Young's whole conception being that a cork is necessary, there is no 
suggestion of a substitute for it. The inventive idea involved in his 
dise of métal is to provide a substitute for the wire caging to hold the 
cork in its place. It proceeds upon the theory that a cork is necessary, 
and therein lies the fundamental différence in the underlying principle 
between Young and Painter. The éléments employed, in their relation 
to each pther, in their methods of operating, and in results obtained, 
are essentially dissimilar; the différence being a différence in the plan, 
not mereïy a différence of proportion and degree in carrying out the 
same plan. Painter's plan involves an interior annular groove in the 
bottle neck, which forms the chamber for the stopper, with the shoulder 
which forms the floor, another shoulder which forms the roof, and a 
peripheral wall. The stopper is a cup-shaped dise, formed of material 
having permanent flexion, small enough to enter the mouth of the bot- 
tle into the zone of the groove. When it so enters, being composed of 
material which retains its form when flattened, it is expanded by molec- 
ular déformation of the cup, whose periphery is pressed into hard and 
tight contact with the peripheral wall of the groove. If this wall was 
absolutely aecurate in form, nothing more would be needed; but, as 
such refined nicety is expensive and difficult of attainment in ordi- 
nary bottles, Painter's scheme provides for supplementing the defiected 
cup with a packing of rubber, cork, or other suitable material, in the 
form of a gasket around the edges, and by the radial compression of this 
packing between the periphery of the cup and the peripheral wall of 
the groove; the dise serving not only its own office as a stopper, but 
also maintaining the packing in the groove in close contact with the 
adjacent surface of the bottle neck, thus making a stopper sufficiently 
tight to retain gaseous liquids. There is an inwardly projecting annular 
shoulder in the bottle neck, which prevents the cup slipping down too 
low in the neck of the bottle. A like shoulder above prevents it being 
pressed upwards by the expansion of the gaseous éléments, and the cup 
thus easily positioned in the zone of the groove, when the deflecting 
agent is brought to bear on it, its periphery is expanded exactly where 
it is wanted. In such position it would be difficult to get it wrong. 
The packirjg required to make a tight joint need be very thin. If of 
cork, its bulk is trifling as compared with the amount of cork needed for 
an ordinary stopper ; thus conserving economy and avoiding the other 
objections which expérience has pointed out in the use of cork for stop- 
pers. 

Claim 1 of Painter's patent does not refer to packing. Claim 4 re- 
cites the packing, and claim 5 recites a bottle having an interior groove 
in its mouth, with a packing or gasket and a dise or plate having perma- 
nent flexion. The battle raged for years in the Patent Office over 
thèse claims, and after thorough examination of ail prior patents, in- 
cluding Young's, and exhaustive considération of the whole subject, as 
shown by the record — some of Painter's claims being disallowed — the 
claims of the patent were framed and allowed by the board of appeals 
as adequately expressing such distinctions as that board finally de- 
termined would be effective for the purpose of securing the invention 
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which the patent was intended to protect. If that board believed, as is 
claimed by appellants, that there is "substantial identity of the idea 
of the Young patent with that of the Painter patent," how is it possible 
that, after an exhaustive examination and review of the Young and 
other alleged anticipations, it could find, as it did find, that "there is 
novelty, and clear patentable novelty, in the combination which includes 
the vessel with its groove and shoulder and the raised expansible dise 
or plate?" 

Having thus considered what we think are the essential features of 
Painter's patent, we will now, at the risk of some répétition, consider 
the essential features of Young's patent. Primarily, it suggests no 
substitute for the ordinary cork stopper. It proceeds on the theory 
that such a stopper is necessary, and provides nothing to take its place. 
There is no flanged or cup-shaped dise, or anything working on that 
principle as a substitute for the cork. Ail that it claims is "a dise of 
sheet métal raised into a conical form," which by pressure assumes a 
flat form, which "will retain the cork or other elastic stoppers securely 
in the necks or mouths of such vessel." The figures illustrating his 
conception show a round flat pièce of métal, with a hole in the center 
and a line eut through to the circumference, which permits it to be coiled 
like a ribbon in the shape of a cornucopia. There is no inward project- 
ing shoulder to the groove to arrest the coil of métal in the plane of the 
groove, for it is intended to rest on the cork. The law of its structure 
requires a pressure against the small end of the coil, which will cause it 
to unwind and thus slide flatwise into the groove. The principle on 
which it opérâtes involves a radial division from center to circumfer- 
ence. It does not form and cannot form a continuous peripheral en- 
gagement with the wall of the groove as, either by itself or supplemented 
by a peripheral packing or gasket, will constitute a stopper, for it is not 
intended for any such purpose ; its only purpose being to bar the escape 
of the stopper. 

There is a great deal of testimony tending to show that it is not 
effective for that purpose; that, if operated under commercial condi- 
tions, it is not available for any practical purpose ; and the record shows 
that experiments conducted in the former case for the purpose of pre- 
paring a défense satisfied the parties interested that it was inoperative 
and worthless. The experts, on the one hand, hâve pojnted out the 
difficulties which in their opinion constitute a fatal disability inhérent 
in the plan. On the other hand, experts hâve testified to their success- 
ful experiments. No bottiers engaged in the business and having prac- 
tical expérience in the art hâve shown that bottles can be stopped by 
this method with that uniformity, facility, and economy which gives it 
superiority over the old method of retaining corks by wire. Ail that 
thèse experiments prove is that by careful manipulation the dise can 
be inserted. There is no testimony whatever that the device has gone 
into practical use, and, as everybody has been free to use it for many 
years, this fact créâtes the strongest presumption of its inutility. Com- 
mercial success is not an infallible standard by which to test the merit 
of an invention. Such success is often due to mère business ability in 
manufacturing, exploiting, and advertising; but, given a large de- 
mand for a particular thing, a market already created, and an invention 
which it is free to use, the fact that it is not used strongly demonstrates 
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its inadequacy. The public, crying for bread, is not satisfied with a 
stone. It needed a new stopper, cheap in production, facile in opéra- 
tion, efficient in results. Young gave it only its old stopper with a new 
device for holding it in place, so difficult in opération as not to exclude 
the older method, which accomplished a like purpose, and the resuit 
was that nobody wanted it; and, so far as the testimony shows, nobody 
has ever used it, except the experts employed and paid to do so. From 
the time of Noah ail mankind, including Young, stopped his bottles 
with cork or some other résilient material, until Painter's patents taught 
him something better and cheaper, so much better and so much cheaper 
that 60,000,000 of his stoppers were taken last year ; and yet the learned 
counsel for the appellants, admitting in the court below, and not deny- 
ing hère, that he is operating under patents that are infringements, if 
Painter's is valid, asks with apparent earnestness, and with itération, 
wherein consists Painter's inventive idea? If the records of the Patent 
Office, wherein it is set forth in détail, and where, after sharp contests 
and exhaustive examination, the claims were allowed and framed; if 
the instant public récognition in the large demand for the article pro- 
duced — is not proof that he has invented something new and usefui, it 
would be difficult, perhaps, to give an answer that would satisfy. 

This is not one of those great inventions that awaken admiration for 
the genius of the inventor and stir the heart like a trumpet. It is noth- 
ing but a bit of métal and a bit of cork, so co-operating that the resuit 
is something very simple, very cheap, very efficient, and so very much 
needed that the wonder is that nobody did it before, but nobody did. 
It is not surprising that Young did not, for he was not working to- 
wards this resuit. He only sought to devise a new method of holding 
down the stopper, not to produce a new stopper. He had a différent 
conception, worked on a différent plan, and produced a différent effect. 
He, too, it is true, used a bit of métal so coiled as to enter the mouth 
of the bottle, which in its dévolution might be flattened out. There is 
no shoulder under the dise groove, with diameter less than the unex- 
panded dise, which would prevent its slipping into the bottle ; for this 
shoulder, according to Young's conception, was not necessary, as the 
dise was not designed to enter until the cork was in, and was to rest 
on that. His coil might, by unwinding, serve the purpose of holding 
the cork in its place ; but it could not possibly, by the very law of its 
construction, maintain that close circumferential contact with the wall 
of the bottle neck essential to make an effective stopper, either with or 
without the packing or gasket. It has not and cannot hâve the per- 
manent flexion which Painter's dise has. It is a cône of thin métal, 
something like a métal ribbon, which is designed to perform its func- 
tion by unwinding, liable to overlap, and entirely incapable of forcible 
expansion against the wall of the bottle like a continuous flange. The 
primary idea that an efficient seal could be effected by it alone, or by 
the latéral pressure of its edges against a packing of elastic material, 
which would thus insure the filling of any irregularities between the 
métal and the adjacent wall, is entirely lacking in Young's invention. 
Nobody has suggested, and nobody would prétend, that Young's dise 
alone could be used for sealing a bottle, while Painter's alone would 
seal the bottle, provided the bottle neck was perfectly round and regular ; 
the gasket or packing being made necessary only by reason of the ir- 
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regularities and imperfections incident to cheap bottles. It does not 

follow that the inventive idea is the same because each employed a me- 
tallic élément and an elastic élément to accomplish the same purpose ; 
for, if ternis are employed which avoid defining the distinctive charac- 
ter of the device or imperfectly describe it, few patents would escape 
anticipation, for nearly ail employ the same éléments. The imagination 
may find in Young's "dise of sheet métal" the cup-shaped dise of 
Painter; for men are prone to see what they want to see. Polonius 
saw in the cloud first a camel, then a weasel, and then something "very 
like a whale," as Hamlet bade him. Taught by Painter, we can see 
that a "dise of sheet métal" may be converted to a purpose altogether 
différent to that which Young conceived, not by a mère mechanical 
change, but by a functional change, due to a conception of a différent 
plan. Young, it is true, does not in his statement of invention require 
that his dise of sheet métal should be slit; but his drawing shows it, 
and it cannot operate on his plan unless it is slit radially to form the 
coil or cône to enter the bottle neck, so as to unfold. So, with the cork. 
It is not a mère matter of dimensions, for that is simply a question of 
proportion, merely one of mechanical judgment; but the différence be- 
tween the cork as used by Young and the thin layer or packing used by 
Painter is a différence of function. With Young the cork is the stop- 
per ; with Painter the packing is merely ancillary to the stopper. The 
différence in the interior groove and shoulders in the bottle neck is also 
one of function. This has already been pointed out, but a mère inspec- 
tion of the drawings shows it more plainly than any words of descrip- 
tion. 

That there is a superficial resemblance between the two patents must 
be conceded, in that both use a combination of métal and elastic ma- 
terial ; but it does not follow that there is an identity in the inventive 
idea, for, as we hâve endeavored to point out, each was guided and in- 
formed by a différent purpose. The éléments are combined upon a 
fundamentally différent plan, and one cannot be merged into the other 
by mère changes in proportion or degree or by the substitution of 
équivalents. The mechanical skill which may be invoked to exclude the 
idea of invention must be mechanical skill applied in accordance with 
the direction of the alleged anticipating patent; not the skill which, 
taught by the invention in suit, seeks to reform and reorganize the 
former patent, so disguising it under a cloud of subtlety of argument 
and suggestion as to transform it. 

The judgment of the court below is affirmed. 
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(Circuit Court of Appeals, Second Circuit May 17, 1904.) 

No. 184. 

1. Patents— Invention— Bowling Appaeatus. 

The Reisky patent, No. 599,447, claim 1, for an improvement in bowling 
apparatus, which consista of a specially constructed runway for the return 
of the balls, since the filing of a disclaimer of the feature of using a 
double incline, is void on its face, for lack of patentable invention. 



256 181 FEDERAL REPORTER. 

Appeal from the Circuit Court bf the United States for the South- 
ern District of New York. 

For opinion below, see 126 Fed. 765. 

This cause cornes hère upon appeal from a decree of the Circuit 
Court, Southern District of New York, sustaining a demurrer to the 
complainant's amended bill, and dismissing the same. The décision 
below is reported in 126 Fed. 765. 

J. C. Clayton, for appellants. 

Harold Ëinney and S. L. Moody, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The suit was brought upon letters 
patent No. 599,447, granted February 22, 1898, to complainant, as 
assignée of Emil Reisky, for "improvement in bowling apparatus." 
It was heard upon pleadings and proofs, and the bill dismissed for 
lack of patentable invention. Appeal was taken to this court, and 
decree was reversed. Our opinion is reported in 111 Fed. 904, 50 
C. C. A. 61. It suïïiciently sets forth the spécifications and the claim 
in controversy. We concurred with the judge who heard the cause 
in the conclusion that the "improvement" was one which should hâve 
been obvious to an ordinary skilled mechanic, but were constrained 
by the testimony to hold that there was patentable invention. That 
testimony is set forth in the opinion. It showed that the desirability 
of retarding the bail as it neared the home terminal of the returnway 
had been appreciated for many years; that many différent devices 
to secure that resuit had been suggested, but that apparently no one 
of those who sought to secure the resuit had adopted the seemingly 
obvious one of making the bail reach the home terminal on an up 
grade. Had any such method been disclosed in the earlier art, the 
original décision would hâve been affirmed. It now appears that, ap- 
prehending proof of such a structure antedating the patent, the pat- 
entée has filed a disclaimer which recites that in the prior art there 
were bail returnways with "an upgrade near the player's end, mer- 
ging into the terminal," and disclaims such part of the claim "as 
would include a returnway by which the homing of the bail was not 
accelerated." The bill présents the disclaimer as well as the patent, 
and, with the concession that in the prior art the returning bail had 
been retarded by an up grade, the case may properly be disposed of 
on demurrer; and, for the reasons set forth in our former opinion, 
we hâve reached the conclusion that the patent discloses no patent- 
able invention, except possibly as to minor détails of construction, 
which are subject of other claims, not hère in controversjr. 

The decree is affirmed, with costs. 
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TIMOLAT et al. v. PHILADELPHIE PNEUMATIC TOOL CO. 

(Circuit Court, S. D. New York. April 30, 1904) 

1. Patents— Anticipation— Unsuccessful Devices. 

A patent for an improvement or manufacture which does not accom- 
plish the objecta and purpose of its conception and is impracticable does 
not anticipate a later patent upon a similar device capable of successful 
opération, unless the objections to the device of the prior patent relate 
merely to détails of construction, or where it can be converted into a suc- 
cessful device by a mecbanic of ordinary skill. 

2. Same— Pbiob Use— Bubden of Pkoof. 

A défendant bas the burden to establish an alleged prior use to defeat 
a patent by proofs clear, satisfactory, and beyond reasonable doubt. 

3. Same— Infbingement— Portable Dbilling Machine. 

The Moffet patent, No. 369,120, for a portable drilling machine having 
a rotary engine opéra ted by steam or compressed air, was not anticipated, 
and is entitled to a libéral construction; the machine described being the 
first successful portable power drill for heavy métal boring. Claims 1 
and 2 also held infringed. 

In Equity. Suit for infringement of letters patent No. 369,120, for 
a portable drilling machine, granted to John Moffet August 30, 1887. 
On final hearing. 

Hillary C. Messimer (John R. Bennett, of counsel), for complainants. 
D. Frank Lloyd (E. Hayward Fairbanks and Hector T. Fenton, of 
counsel), for défendant. 

HAZEL, District Judge. This is a bill in equity to recover damages 
for infringement of United States letters patent issued to John Moffet, 
No. 369,120, granted August 30, 1887, and to restrain infringement of 
claims 1 and 2 of said patent, of which complainant Timolat is the as- 
signée, and the complainant corporation sole licensee. The patent is 
for a portable drilling machine. Its motive power is a rotary engine 
operated by steam or compressed air, compactly united and inclosed in 
a light cylindrical case, adapted to be used by the hand of the operator. 
The spécification calling attention to the manner in which holes were 
formerly bored in métal parts connected and placed in position says: 

"This has commonly been accomplished by tbe use of a suitable clamping 
device applied to the parts in which the hole was to be bored, and boring the 
same by the means of the ordinary ratehet-drill manipulated by the hand of 
the artisan, which is a very slow and fatiguing process." 

The object of the invention is to supply the workman with a portable 
drill, with motive power, having a boring device suitably adapted for 
being changed from place to place as the operator desires. The engine 
is attached to the frame which carries the boring spindle and other 
parts connected with the boring device. Claims 1 and 2 only are in- 
volved. They read as follows : 

"(1) In a portable boring machine, the combination of the boring spindle 
with a rotary engine, upon the cylinder of which is formed the journal bear- 
mg for the boring spindle, as set forth. 

"(2) In a portable boring machine, the combination of the boring spindle, 

f 1. See Patents, vol. 38, Cent. Dig. § 73. 
131 F.— 17 
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the rotary engine, with its eylinder, upon which is formed the journal bearing 
for the Bôring spindle, the gear Connecting the boring spindle and engine shaft, 
and the feed screw and sleeve nut adapted to turn and force forward the bor- 
ing tool, as set fûrth." i 

Claim 1 is for a combination of éléments, namely, a rotary engine 
and boring spindle, and the journal bearing formed upon the eylinder 
of the engine. Claim 2 has ail the éléments of claim 1, and, in addi- 
tion thereto, includes gearing between the engine shaft and the shank 
of the boring spindle and a force screw and sleeve nut. The answer 
dénies the novelty and utility of tîie'Moffet patent; avers prior knowl- 
edge and use by others, anticipation by earlier patents and prior publi- 
cations, and noninfringement. The Moffet patent is apparently well 
known to the Circuit Courts and Circuit Court of Appeals in this circuit, 
for it has been considered in one aspect or another at least rive times 
at final hearing and on motions for injunctions pendente lite. A sum- 
mary of the litigation in which this patent has been involved follows: 
At final hearing, Timolàt V. Manning (C. C.) 110 Fed. 206. On mo- 
tion for temporary injunction, Timolat v. Fairbanks ; no opinion writ- 
ten. On motion for temporary injunction, Timolat et al. v. Franklin 
Boiler Works Co. ; no opinion reported. On appeal f rom order grant- 
ing temporary injunction, Timolat v. Franklin Co., 58 C. C. A. 405, 
122 Fed. 69. Motion for preliminary injunction in the case at bar, 118 
Fed. 852. Motion to dissolve injunction, Id., 123 Fed. 899. In the 
Manning Case, Judge Coxe, in his comprehensive opinion, after con- 
sidering the Allen, No. 306,375, dated October 14, 1884, Fullman, No. 
67,284, dated July 30, 1867, Noteman, No. 273,136, dated February 27, 
1883, Whitcomb, No. 249,130, dated November 1, 1881, and Jones & 
Wild, dated December 22, 1881, patents, which were claimed by the 
défendant to anticipate the patent in suit, accorded to the inventer great 
crédit for having been the first to conceive a highly meritorious and 
successful portable power drill for heavy boring. He also concluded 
from the évidence in that case that the patentée reduced the drilling de- 
vice to practice several years prior to the date of the application, which 
was filed December 24, 1886, and accordingly decided that the date of 
the invention was before September 27, 1883. In the Franklin Boiler 
Works Co. Case, the Circuit Court of Appeals, after considering the 
patents before Judge Coxe, the Higginson and Mead English patents, 
and the Sharpneck and Leach (first) American patents, modified the in- 
junction pendente lite granted by Judge Coxe as to claims 1, 3, and 4 
of the patent, and continued the injunction as to claim 2. The reason 
for the modification, as announced by the court, was owing to proof of 
certain devices not before the Circuit Court in the Manning Case. The 
Court of Appeals gave no intimation as to the force and effect of such 
new évidence upon the validity or construction of said claim, "otherwise 
than to raise doubts which should preclude a décision upon affidavits 
alone." Such, then, was the practical status of the patent in suit, as 
declared at final hearing by the Circuit Court, and substantially as 
qualified on appeal in the Franklin Boiler Case, at the time this suit 
was instituted. In explanation of a vigorous défense in the case at 
bar and a voluminous record, it is contended that new évidence is dis- 
closed, strongly supported by prior patents, showing indisputably that 
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the Moffet drill, the successful practicability of which is controverted, 
in ail its essential éléments is anticipated, and that, in connection with 
the file wrapper now before the court, it is proven that the patent was 
irregularly and illegally granted. It is asserted that the trained experts 
of the Patent Office were remiss in their duties when the application 
was filed, in that they failed to unearth or bring out of concealment the 
patents of Allen, Leach (first and second), and of Sharpneck. This 
additional évidence, it is claimed, would, beyond doubt, at least hâve re- 
sulted in limiting, if not anticipating, the scope of the Moffet patent at 
the initial hearing. It is further stated in argument that the Circuit 
Court was not correctly advised by the slender record of 56 pages in 
the Manning Case as to the state of the art, and hence a broader con- 
struction was vouchsafed the patent than it was entitled to receive. It 
is further insisted that the défense in that case was asserted with insuf- 
ficient vigor and assiduity, and therefore it is thought such défense was 
farcical and not asserted in good faith. Attention is called to the évi- 
dence in the Manning Case upon which the Moffet invention was ante- 
dated. Upon that point it is now claimed that the proofs clearly estab- 
lish that Moffet's first rotary engine patent, granted in 1883, was in- 
capable of practical opération, and no successful rotary drill was per- 
fected until a short time prior to December 4, 1886, the date of the pat- 
ent in suit. The défense relies upon the alleged conflicting statements 
found in the cross-examination of complainant's witness Moffet to 
show that the earlier date of the invention of the Moffet patent was a 
mistake of fact, and that the first satisfactory rotary drilling machine 
was not completed until shortly before the date of filing the application 
in suit. On his direct examination the witness testifies that he com- 
pleted the drill in the latter part of 1883. He was unable to state the 
exact date, but, producing a letter dated April 25, 1883, relating to a 
rotary engine for which he desired to secure a patent, testified that he 
was positive that he completed a drill prior to the receipt of the letter. 
Other correspondence in évidence, dated February 9 and February 16, 
1885, relating to the purchase for Moffet of portable rotary drills suit- 
able for boring one-inch holes, would seem to strongly support the 
earlier date of invention. Moreover, the witness Bollstetter is positive 
that perfected portable rotary drills invented by Moffet were used in 
the factory where Moffet and himself were employed in July, 1883. 
The évidence of Bollstetter, then a youth 14 years of âge, is positive, 
direct, and unequivocal, and, as to the period of time when he first saw 
a perfected Moffet drill, is satisfactorily corroborated. It may well 
be that the first machine of this character which he had seen made a 
lasting impression upon his memory. As such évidence is uncontrovert- 
ed, I am unable to see any reason why it should be disregarded, and I 
therefore concur in the conclusion heretofore reached in the Manning 
Case, that the invention was completed some time prior to September 
27, 1883. Stress is placed upon the Moffet file wrapper to show that 
claim 2 was limited in the Patent Office when the application was under 
considération. The requirements of the Patent Office that claim 2, as 
originally filed, be amended by the patentée to include the élément 
"the rotary engine, with its cylinder, upon which is formed the journal 
bearing for the boring spindle," cannot be construed as a limitation 
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thereof. The object of the amendment obviously was to emphasize 
the self-evident fact "that the entire cylinder does not itself form the 
spindle bearing." The spécification and drawings remove any sug- 
gestion of ambiguity by declaring that the engine and boring spindle 
shall be supported by a frame, which signifies nothing less than a cylin- 
der frame, within which the small parts of the engine and the boring 
spindle are so connected as to transmit power to the boring shaft. The 
proofs are convincing that the above éléments in combination embody 
the gist of the invention, without which the device would be incapable 
of successful opération. The intermediate actuating gearing arrange- 
ment between the boring spindle and the rotary engine enables the en- 
gine shaft to revolve more rapidly than the boring spindle, and accord- 
ingly an essentially slower velocity is imparted to the drill. This se- 
cures practical and successful boring in heavy métal work. Giving 
considération, therefore, to the manifest intent of the Commissioner of 
Patents and of the inventer, which may be fairly presumed from the 
context of the spécification and correspondent, it is not shown that a 
narrower claim was substituted. Nor are the claims of the patent limit- 
ed to the détails of construction. Hence the means adopted for jour- 
naling the boring spindle on a projection at the side of the cylinder, 
and intégral therewith, are thought to be unimportant. 

A description of the constructions, as found in the spécification, fol- 
lows: 

"O is the engine cylinder. * * * This cylinder, C, Is provided at dia- 
metrically opposite points with the tubular connections, a. * * * TJpon the 
underside of the cylinder, C, is a projection, E, preferably intégral therewith. 
This projection forms a sleeve or long journal bearing, in which the boring 
spindle, F, is carried. This spindle is provided at one end with a suitable 
socket to receive a drill or other boring tool, d, and has flrmly secured to its 
opposite ends the gear wheel, c, which engages with the pinions, c, keyed upon 
the projecting end of the engine shaft, e. As the wheel, c, is nmch larger than 
the pinion upon the' engine shaft, it follows that the révolutions of the latter 
will be greatly in excess of those of the boring spindle, and that there will be 
a conséquent increase of power in the latter, with a corresponding decrease 
of speed, thus enabling a very small swiftly running engine to furnish ail the 
power needed for operating the drill, without increasing the weight of the 
machine to such an extent as to render it unwieldy. 

"Firmly secured to one end of the cylinder, C, is a frame, G, having an 
opening which receives the gear wheel, c, and an additional opening, in which 
the collar, h, upon the inner end of the feed screw, s, is placed. This feed 
screw is thus attàched and extends outwardly from the frame, G, and is re- 
ceived into the sleeve nut, n, which is provided at its outer extremity with a 
pivoted joint, n, upon which it turns when revolved by the handles, o, or other 
suitable means. The point, n, has a bearing in the upright of the clamping 
frame, B, and forms the point of résistance for the drill in its forward mo- 
tion." 

It is perfectly true that nearly ail the éléments of the combination, 
taken sepafately, are old. The art of drilling métal was familiar when 
the patent was conceived. There were différent ways and means in 
which such holes in metals were bored ; the dimensions of the métal, and 
size of the holes desired, controlling the means employed. A breast 
drill was ordinarily used, and a jackscrew or brace as a force feed was 
very common. Thèse earlier devices, imperfect in view of later im- 
provements, could not accomplish the objects and purposes of the in- 
vention in suit. According to the défendant, the combination of ele- 
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ments is not.new, by which a métal power drill or spindle is arranged 
in a rigid parallel alignment with the engine shaft, and supplied with 
means to produce a close union by the journaling of the boring spindle 
upon the engine cylinder. The proofs, however, do not sustain the 
antiquity of such a combination in a drilling device. The principle of 
decrease of speed resulting from the employment of larger gearing 
wheels is not new, but its application to a drill of this description ac- 
complished a new resuit, and is therefore patentable. To assume lack 
of novelty in the Moffet patent, or to limit its claims, requires a con- 
clusion by this court that the power drilling tools described in the 
patents of Allen, Fullam, Noteman, Whitcomb, Jones & Wild, Leach 
(first and second), Sharpneck, and Higginson were capable of success- 
fully carrying out the objects and purposes of the Moffet patent. The 
évidence does not warrant such a conclusion. It is well established 
that a patent for an improvement or manufacture which does not ac- 
complish the objects and purpose of its conception, and is impracticable, 
does not anticipate a later patent upon a similar device, capable of suc- 
cessful opération, unless the objections to the prior patent relate merely 
to détails of construction, or where an ordinarily skilled mechanic may 
convert an impractical or unsuccessful device into a practical success. 
Pickering v. McCullough, 104 U. S. 310, 26 L. Ed. 749 ; New De- 
parture Bell Co. v. Bevin Bros. Mfg. Co., 73 Fed. 469, 19 C. C. A. 534; 
E. M. Miller Co. v. Meriden Bronze Co. (C. C.) 80 Fed. 523. It 
may be that the patents cited in anticipation were not unpractical in 
the sensé that they were paper patents, or entirely lacked utility and 
operativeness. Some of them doubtless were capable of successfully 
working in a circumscribed fïeld, and if any of them disclosed a drill 
of the Moffet invention, such disclosure would unquestionably antici- 
pate the patent in suit. The record, however, shows Moffet to hâve 
been the first person who described or made known to the world a port- 
able power drill for heavy boring, namely, boring two-inch holes in iron. 
For work of this character hand ratchet drills were used, which were 
slow, costly, and inefficient. In the patents now for the first time urged 
in anticipation, it is stated in the spécification that the drill is useful 
both for boring wood or métal. An important distinction is thought 
to exist between drills of this character. Moffet's object, as has been 
stated, was to adapt a power drill to bore holes in métal parts used in the 
érection of iron buildings, vessels, and bridges, which was movable 
without inconvenience from one position to another. To successfully 
carry out this object, it was necessary to arrange the engine gearing, 
boring spindle, and force feed in such a way as to secure a direct thrust 
directly in Une with the drill, and at a certain rate of speed. The de- 
sired velocity of the boring spindle could be obtained only by adapting 
a journal bearing for the spindle connected in alignment with the en- 
gine shaft regulated by the rotating gearing. This îs the essence of 
the invention, and, beyond ddubt, entitles the complainant to a differ- 
entiation from the prior art. As to the références previously before 
the Circuit Court and Circuit Court of Appeals in the cases mentioned, 
no convincing new évidence being presented by the record, the con- 
struction adopted and differentiations could well be followed. Neither 
the Allen, Leach (first and second), Higginson (English), nor Sharpneck 
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patents embody the combination of the patent in suit. They are each 
functionally unlike the Moffet invention. The Sharpneck patent is 
for a rock drill, and, though removable from one position to another by 
the operator, has no journal or boring spindle. The drill is inserted in 
the socket of the engine shaft, and rotâtes with the shaft at the same 
velocity as the engine. Clearly it lacks the éléments of claims 1 and 
2. The Higginson patent has no actuating gearing arrangement be- 
tween boring spindle and rotary engine, and accordingly, in my judg- 
ment, is unable to achieve the results attained by the complainants' 
drill. The référence to Leach was thought by judge Coxe, in the 
Franklin Boiler Works Co. Case, to approach more nearly the Moffet 
device than the others, except the patent of Noteman. The court re- 
marked that the alleged patent presented nothing new. The Circuit 
Court of Appeals, in speaking of the earlier Leach patent, said that the 
rotating spindle was merely an extension of the wheel, and revolved 
at the same rate of speed. In the opinion of Judge Lacombe, who 
granted the temporary injunction in the présent case, it is stated that 
the Leach patent (second), considered by itself, does not indicate that 
the earlier décisions would hâve been différent, had it appeared in the 
records; The Leach patent (second) describes a portable steam auger. 
It has two shafts; one, a, extending longitudinally through the engine 
cylinder at the lower end ; and the other, e, which has a socket to the 
shaft on the auger or drill. Both shafts are provided with adjustable 
gears. The spécification states substantially that by this arrangement, 
and by changing the pinions or gears upon the shaft or countershaft, the 
operator is enabled to increase or diminish the rotating speed of his 
auger shaft without altering the speed of the engine. Defendant's testi- 
mony tends to show that this construction, if it be construed in accord- 
ance with complainants* combination, is similar in appearance to that 
of Moffet, and has the précise éléments of claim 1. The Noteman con- 
struction is practically similar to the Leach (second), and yet, after a 
careful examination of that patent, the Circuit Court reached the con- 
clusion in the Manning Case that it was impractical for heavy métal 
boring. Again, it must be admitted that the drawings of Leach do not 
disclose the feature upon which complainants' expert witness Water- 
man lays great stress, namely, the line of thrust in actual alignment 
with the drill tool. I am not satisfied by the évidence of the practical 
operativeness of the alleged construction. It is incapable of boring 
large holes in heavy metals. Apparently the object of the invention 
was to construct a boring device for both wood and métal. I hâve 
not overlooked the testimony of defendant's witness Keller, to the effect 
that he had constructed a drill in accordance with the drawing of the 
Leach patent, and that it is capable of successful opération for métal 
boring and reaming. The model exhibit, modified in an important 
particular, is produced, showing a feed screw located in alignment with 
the drill. The Leach (second) patent undoubtedly closely approaches 
the Moffet structure. I am not satisfied, however, by the proofs, that 
it is so near as to anticipate it. The Allen patent has a boring spindle 
connected with the rotary engine cylinder in such a way as to form 
a bearing for the spindle and gearing, which, in opération, ternis to 
increase the révolutions of the engine, and to decrease the speed of 
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the spindle. In the Manning Case, the court, speaking of this patent, 
said: 

"The best référence offéred by the défendants is unqnestionably the patent 
granted to John F. Allen, October 14, 1884, for a portable drilling machine. 
ïhe application was filed Deceinber 3, 1883, and there is no satisf actory testi- 
mony establishing the date of the construction of the Allen machine prior to 
the date of the application." i 

This brings me to a considération of the defendant's asserted new 
évidence to establish the prior use of the Allen device. It is attempted 
to be shown that in the autumn of 1882 and in the spring of 1883, prior 
to the date to which the patent in suit was antedated, Allen built and 
successfully operated a portable drill embodying the combination of 
daims 1 and 2. An identical construction is not produced. A model 
made according to the Allen patent by Mr. Keller, patentée of the in- 
fringing drill, as an exhibit, is in évidence. The invention of Allen 
does not appear to hâve gone into gênerai use. I hâve carefully read 
the testimony upon which it is claimed that the date of the Allen con- 
struction is prior to the date of the application. I am not favorably 
impressed by the testimony of Allen upon this point. Considered in 
connection with his former testimony and the testimony of his father 
in the Manning Case, it has not the weight claimed for it. A witness 
who has had ample opportunity to narrate his connection with a trans- 
action, and apparently fully relates the same, and thereafter, in another 
litigation, gives a différent narrative in relation thereto, or one from 
which an entirely différent inference may be drawn, is not usually to 
be depended upon for accuracy of statement. The testimony of such 
a witness should be carefully scrutinized before it is accepted as true. 
Even where it is uncontradicted, it should not be accepted if there are 
reasonable grounds for believing that it is unreliable or mistaken. It 
may be that the testimony of Allen does not corne within the range of 
testimony which is thus characterized and described by the courts. Cer- 
tainly the testimony of one who concededly withheld material and 
important testimony upon a former trial ought to be convincingly sup- 
ported by other satisfactory évidence before such testimony first offered 
at a later trial involving the same issue is accepted. The rule in such 
case imposes upon the défendant the burden of proving the earlier de- 
vice, and also to establish prior use and invention by proofs clear, satis- 
factorv, and beyond a reasonable doubt. Barbed Wire Patent, 143 
U. S. 284, 12 Sup. Ct. 443, 36 L. Ed. 154. In the Manning Case, de- 
fendant's exhibit No. 7 was called to the attention of the witness Allen, 
and, in reply to questions put to him, he said that the drill was made in 
his father's shop, but he could not tell positively when it was made. 
Upon this subject the following is a portion of his examination : 

"Q. I call your attention to défendants' Exhibit No. 7, Allen rotary drill. 
Do yon recognize this exhibit? A. I do. * * * Q. State, if you know, 
when drills of the same type were made? A. I know positively that drills of 
that type were made in the latter part of December, 1885. Q. How do you 
fix this date? A. I flx the date by the timebook. Q. Please examine said time- 
book, and read the entries referring to this or similar drills? A. 'Monday, 
28th, three rotary drills ; Tuesday, 29th, ten rotary drills ; Wednesday, 30th, 
five rotary ; Thursday, 31st, two and one-half rotary.' That ended that book. 
I bave not got any of the books which followed that. Q. How do you fix the 
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year in which thèse entries were made? A. By the date in front of tue tiine- 
book, '1885.* " 

Th^ witness gave other testimony giving reasons for knowing the 
month and the year in which the entries were made in the timebook. 
In respect to this subject he further testified on cross-examination as 
follows : 

"Q. You are not able to say just when the rest of the work on that drill 
was done? A. Some of it was done in January, 1886. Q. But just when the 
last work was done on that drill you are unable to say, are you? A. I am not 
able to say just when. Q. What has become of the timebook which would 
show that? A. I don't know what has become of it. I hâve tried to find it, 
but cari't It is lost, as far as I know. Q. Has this timebook been in your 
possession from the date of the entries to the présent time? A. ïes ; at the 
works." 

John F. Allen, the inventor of the Allen drill, and father of the 
preceding witness, was also called as a witness in the Manning Case, 
and thèse questions were put to him. 

"Q. State whether or not you ever made a drill constructed in accordance 
with said patent? A. ïes. Q. When? A. I made at least two in 1883." 

He was asked to give a brief gênerai history of what he did in the 
manufacture of drilling machines up to 1888. Nowhere in his testi- 
mony is found an intimation that the drill described in the patent was 
completéd prior to the date of application, or that it was in prior public 
use. It further appears in this case from the testimony of Mr. Allen, 
son of the patentée, that rotary drills were made in 1882 and 1883 in 
his father's factory, and the dates thereof, as heretofore stated, are 
again fixed by timebooks which were then used. Though by such 
timebooks it appears that work on rotary engines for drills was done 
during the period stated, it nevertheless is not entirely clear that such 
labor was performed upon a portable drilling machine. The record 
in the Manning Case and the interrogatories and replies above men- 
tioned show that both the witness and the patentée had in that case 
full and free opportunity to state the facts with référence to an earlier 
period of invention than that stated in the patent. No claim was then 
made by any one that a perfected portable drilling machine was com- 
pletéd in the year 1882, early in 1883, or prior thereto. It is true that 
other évidence is found in the record tending to corroborate the earlier 
conception of the Allen invention and its practical usefulness. Such 
évidence, however, is based w'holly upon the unaided recollections of 
the witnesses. It does not conform to the strict rule that évidence to 
carry back the date of the invention shall be clear, satisfactory, and be- 
yond a reasonable doubt. My conclusion is that the involved claims 
are entitled to the breadth of scope and construction heretofore given 
them in the Manning Case, and substantially concurred in by the Circuit 
Court of Appeals in the Franklin Boiler Works Co. Case. Claims 1 and 
2 are not limited to the spécifie structure shown in the patent. The 
journal bearing in the defendant's drill extends beneath the engine cyl- 
inder; being attached to the cylinder, and operated identically with 
the Moffet journal bearing, which, as has been stated, projects from 
the side of the cylinder, and is intégral therewith. In both devices un- 
der considération, the boring spindle is united with the engine shaft 
by gearing, practically the same. The défendant also uses a feed screw 
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and sleeve nut, which appears as a force feed for the drill in infringe- 
ment of claim 2. The latter élément, as has been said, is old and 
familiarly known, yet when it is used in combination with other élé- 
ments in complainant's device, which are new and perform a new func- 
tion, then such combination of éléments is entitled to the protection 
of the patent laws. 

Let a decree be drawn in the usual form, sustaining the claims of the 
patent and directing an accounting. 



NEW JERSEY WIRE CLOTH CO. v. BUFFALO EXPANDED METAL 

CO. et al. 

(Circuit Court, W. D. New York. June 28, 1904) 

No. 16. 

1. Patent— Infbingement— Fiseproof Floob Construction. 

The Orr patent, No. 471,772, for a fireproof floor and ceiling construction, 
is entitled to a narrow construction, only, in view of the prior art, limit- 
ing it to the précise structure shown. As so construed, it is not infringed 
by the construction shown in the Golding patent, No. 529,724. 

2. Same— Evidence to Négative Infbingement— Peoceedings in Patent Of- 

fice. . 

The fact that an application for a patent was considered in the Patent 
Office in connection with a prior patent, and several claims rejected there- 
on, créâtes an unusually strong presumption that the structure of the 
patent as granted is substantially différent from the earlier patent. 

In Equity. Suit for infringement of letters patent No. 471,772, for 
a fireproof construction, granted to William Orr March 29, 1892. On 
final hearing. 

Phillip, Sawyer, Rice & Kennedy and Tracy C. Becker, for com- 
plainant. 

John E. Brandegee, Geo. Quintard tferwitz, and Ernest Howard 
Hunter, fer défendants. 

HAZEL, District Judge. This is a bill in equity to restrain infringe- 
ment of United States letters patent No. 471,772, granted to William 
Orr March 29, 1892, and assigned to complainant, for improvement in 
fireproof construction. The application was filed April 13, 1891. Its 
object is "to provide an improved floor and ceiling construction which 
shall avoid the use of thèse brick arches and similar constructions, thus 
reducing the weight of the structure, while at the same time ail the 
fireproof qualities of the brick and tile construction are retained." The 
spécification describes a fireproof floor and ceiling construction consist- 
ing of a number of light métal bars or suspenders, placed in séries be- 
tween the floor beams, and transversely thereto. The iron bars are 
styled "suspenders" in the patent, and they will be so styled in this opin- 
ion. The suspenders vary in width according to the strength of the 
floor desired. They are supported at the ends by the floor beams, but 
do not perform any like functions. When the suspenders are firmly 
attached in séries to the top of the beams, a suitable portion of concrète 
of unequal depth is placed upon them. Concrète ribs are formed in 
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séries which create andinclose air spaces extending from beam to beam. 
The concrète web also extends from beam to beam, and is intégral 
therewith. The union of the floor beams and the suspenders with a 
portion of concrète or plastic material forming a web, and a séries of 
horizontal ribs or arches between the beams, supported by the suspend- 
ers, produces a light, though strong and compact, fireproof floor con- 
struction. To emphasize the importance of the functions of the sus- 
penders, the following is quoted from the spécification : 

"The suspenders may be very light, but they must be of sufflcient width to 
give the cernent rib resting thereon sufflcient area, so that the crushing strength 
of the cernent will about equal the tensile strength of the bar, and both the bar 
and cernent rib must hâve sufflcient strength to support with a sufflcient factor 
of safety the load required." 

Différent forms of suspenders, dépendent upon the character of 
building and weight of floor desired, may be used. For example, in 
résidences where light floors are practicable, the concrète web is thin- 
ner, and the suspender comparatively lighter, than in buildings where 
the floors are designed to support great weights. In the latter case 
the cernent web is thickef or more substantial, the ribs closer, and the 
suspender heavier and stronger. To provide suitable floors for différ- 
ent constructions, as already indicated, modified forms are clearly point- 
ed out in the patent and accompanying drawings. The prefe.rred form 
of structure shows the suspenders firmly hooked over the top flanges 
of the floor beams, extending downward very close to the side of the 
beams, and then horizontally across from beam to beam on a level with 
their lower side. Other constructions referred to in the spécification 
show a horizontal suspender bent at its ends to rest flatly upon the 
lower flanges of the beams, and in another form (Fig. 10) an arch- 
shaped suspender is employed. The ends of the arched suspender do 
not rest on the flanges of the beams, but are connected with a hori- 
zontal part, B, of the suspender, in such a way as to prevent straining. 
Five claims, viz., the first, third, fifth, sixth, and ninth, are alleged to 
be infringed by the défendant. The first claim broadly covers the 
combination in thèse words : 

"(1) The combination with floor beams, or a séries of suspenders supported 
by said beams, and extending from beam to beam, and a body of cément or 
other plastic material forming a web and a séries of ribs extending from beam 
to beam, said web lying above said suspenders, and the ribs extending down- 
ward from said web, and being supported by the suspenders, substantially as 
described." 

The others differ from the first only in the following particulars: 
Claim 3 embraces a "woven wire or perforated sheet métal extending 
from beam to beam, and forming a bond" with the concrète. Claim 5 
lias the àdditional feature of "a ceiling of metallic lathing," which is 
supported by the beams. Claim 6 includes the words "arched suspend- 
ers." Claim 9 is fairly t epresentative of the first. It describes a fire- 
proof floof construction supported by the suspenders, having air spaces 
extending from beam to beam between adjacent suspenders. It is con- 
tended by the complaihatit that the claims are not specifically limited, 
and hence they should be given a libéral construction, in accordance 
with the reasonable import of the patent. Stress is placed upon the 
slender concrète surface of the structure, in connection with its great 
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strength, which, according to the complainant's proof, is owing to the 
fact that the suspenders afford support to the floor and ribs, and there- 
fore hâve a tendency to resist the downward thrust of the weight above. 
Accordingly a strong floor is provided, the supporting structure itself 
being light. The complainant further contends that a fireproof floor 
such as described in the patent may be more quickly constructed, and at 
less expense, than the tile floors mentioned in the spécification. The 
proofs of the défendant go to the validity of the patent in view of the 
prior art. Infringement is denied. An examination of the record 
shows that the patent must be restricted to the précise structure shown. 
The defendant's structure appears to be functionally différent, in that 
the thrust from weight upon the floor is not downward, and rather 
tends to a latéral strain upon the lower flanges of the beams. The 
spécification of the patent in suit, after in détail describing the structure, 
says : 

"The floor load is lessened to on&half that of brick-arch floors, and the side 
thrust against the beams in the ordinary brick or tile arch construction is con- 
verted into very nearly a dead weight upon the beams." 

It evidently was the intention of the patentée to construct suspenders 
which would support the entire load without straining the beams or 
exerting great pressure upon them. The conformation of the suspend- 
ers employed in the différent forms of construction described in the 
spécification négatives any other intention. Figure 9 of the drawings 
does not change this view, for the reason that the structures shown in 
Figures 10 to 13 of the patent would seem to emphasize the point that 
the weight is supported by the suspender, and that, when an arched 
suspender is employed, the' structures shown by Figures 10 to 13 are 
preferred, to secure the desired resuit. The arched suspenders de- 
scribed in the spécification are certainly so constructed that the load 
upon them, as already suggested, is in a very large measure borne by 
the suspenders, and not by the beams. The expert witnesses do not 
agrée as to the asserted disclosures of the prior art, nor as to the scope 
of the patent in suit. 

Inasmuch as the court is of the opinion that the scope of the patent 
is narrow and circumscribed, it is thought unnecessary that the validity 
of the patent be passed upon. The state of the art shows that it was 
not new to make fireproof floors, with arches of métal resting upon the 
flanges of iron beams. Such arches are found in the patents of Gilbert, 
No. 64,659, dated May 14, 1876 ; Snead, No. 91,375, dated June 15, 
1869; Cheney, No. 137,345, dated April 1, 1S73; Hoyt, No. 162,822, 
dated May 4, 1875 ; Hoyt, No. 172,470, dated February 15, 1876. The 
object of the invention of some of the patents cited to anticipate com- 
plainant's patent was to construct a light and strong, as well as eco- 
nomical, fireproof floor. It appears further that to use a sheet of woven 
wire or perforated métal in the manner set out in claim 3 of the patent 
in suit was also known to the art. On this point référence is made to 
the Hayes British patent of 1889. There "a sheet-metal lathing, form- 
ed with upturned flanges * * * curving over the flanges of the 
beam," is a marked feature of the invention. Moreover, the feature, as 
shown, was already patented by the same patentée. In his patent in 
1890 a metallic lathing is shown, extending from beam to beam, se- 
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cured at the ends to the métal of the flanges. Référence is also made 
to the patents of Chenèy, Jackson (1876), of Hoyt, and of Hayes, as 
showing a metallic lathing, and the cernent supportée by the suspenders 
on métal frames. In the Cheney patent, to which référence has been 
made, a metallic lathing is fastened to the suspender in substantially the 
same way as in the patent in suit. Defendant's best référence would 
seem to be the patents of Jameton, No. 361,361, April 19, 1887 ; Bruner, 
No. 356,704, January 25, 1887; and Hayes, 1889, British patent. The 
Jameton patent shows a séries of suspenders, called "hooks" in the 
spécification, which, in appearance, conform quite closely to the sus- 
penders of complaînant's structure. There the concrète is supported 
by the hooks and by longitudinal bars. The bars which are not essen- 
tial to the support of the concrète rest on suspenders extending to the 
top of the flanges of the beams where they are fastened. The spécifica- 
tion in the Jameton patent states that the bars are preferably used to bet- 
ter hold the material in position. To lighten the floor, the fireproof 
material does not extend to the level of the top of the beams, as in 
complainant's structure; The principal feature of différence between 
the Jameton patent and the patent in suit is that in the latter the upper 
surface of the concrète extends to the level of the beams, and dead-air 
spaces adjacent tô the beams are provided. The Bruner patent de- 
scribes a fireproof floor without métal suspenders. It shows a concrète 
web and séries of concrète arches extending across from beam to beam. 
Though the above citations do not disclose the précise combination of 
the complainant, yet it is thought that enough similarity appears to de- 
prive the patent in suit of libéral construction. Nothing is shown en- 
titling the improvement to be classified as an invention of such merit 
as led from failure to success. Neither can it be correctly contended 
that the novelty of the patent is demonstrated by its gênerai usefulness 
to the public, or that it was accepted by the skilled artisan as an in- 
vention which advanced the state of the art. The rule invoked by the 
complainant is to the effect that, even though the invention is not en- 
titled to a broad construction, the patent nevertheless must be construed 
with such liberality as will préserve to the inventor what he has actually 
accomplished. Notwithstanding this rule, I am of opinion that what- 
ever novelty is in the Orr patent is limited by the prior art. It is suf- 
ficiently shown that the principal éléments upon which patentability 
dépends were familiar to those practicing the art. 

Is the défendant an infringer of the involved claims? The Golding 
patent, No. 539,724, dated November 27, 1894, under which the de- 
fendant's structure is made, understandingly describes the method of 
constructing fireproof floors and ceilings. It cannot be successfully 
disputed that prima facie the grant of the Golding patent négatives in- 
fringement. Putnam et al. v. Keystone Bottle Stopper Co. (C. C.) 38 
Fed. 235 ; Boyden Power Brake Co. v. Westinghouse Air Brake Co., 70 
Fed. 816, 17 C. C. A. 430. An unusually strong presumption that there 
is substantial différence between the patent in suit and the Golding pat- 
ent arises from the fact that the file wrapper of the latter shows that 
the application, when filed, was considered in connection with the pat- 
ent in suit. Several claims were rejected on Orr. The patent was 
finally granted upon a palpably narrow claim "for a curved channel 
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iron resting at îts ends upon the flanges of the beams." Apparently, 
then, the allowance of the claim by the Patent Office was owing to the 
recognized distinction between the suspender of the defendant's patent 
and the channel bars of Golding. This conclusion of the Patent Office 
is entitled to weight, and has not been overcome by complainant's show- 
ing. The method of construction adopted by Golding is correctly 
stated in defendant's brief as f ollows : 

"Arched channel irons are placed at intervais apart transversely between the 
I beams, with their ends resting on the inner lower flanges. On each side of 
thèse channel irons is placed an upright molding board. Thèse boards are 
marked 'C in Figa. 3 and 4 of the Golding patent. Between their upper eçjges 
is placed a temporary horizontal flooring or centering, over which is laid a 
sheet of expanded métal, which is a well-known form of metallic lathing. 
Concrète is then laid on the horizontal boards, or centering over the expanded 
métal, and is forced into the spaces between the vertical boards and above the 
channel irons. After the concrète has hardened or become set, the flooring and 
molding boards are removed, leaving an upper layer or web of concrète, with 
a sheet of expanded métal embedded in it, and a séries of arched portions of 
concrète carried by the arched channel irons." 

The defendant's device tends to establish that none of the disputed 
claims are infringed. The Golding patent, according to defendant's 
expert witness Hunter, has no ribs extending from beam to beam, nor 
suspenders, nor dead-air spaces. Regarding the use of channel irons, 
Mr. Hunter testifies as follows: 

"The channel irons act as struts abutted against the lower portion of the 
floor beams, and produce an outward thrust, whereas the suspenders do not 
produce an outward thrust, but, instead, create a dead downward load upon 
the floor beams." 

This view would seem to be corrobora tive of the object of complain- 
ant's patent. The function of the channel irons employed by the de- 
fendant is thought to be substantially différent from complainant's sus- 
penders. The combination of the Orr patent, No. 471,772, or its équiv- 
alent, is not found in the defendant's structure, and therefore the de- 
fendant's structure does not infringe it. 

The bill is dismissed, with costs. 



FRANK et al. v. BERNARD. 

(Circuit Court, S. D. New York. July 12, 1904.) 

1. Patents— Infringement by Assignob— Estoppel to Dent Validitt. 

The assignor of a patent is estopped to set up its invalidity as a dé- 
fense to a suit for infringemeut brought against him by the assignée, or 
to introduce évidence tending to disprove the novelty or utility of the 
patented device, where he uses the identical structure deseribed, so that 
no question of construction of the patent is involved. 

In Equity. Suit for infringement of patent. On final hearing. 

Andrew Foulds, Jr., for complainant. 
Charles S. Champion, for défendant. 

f 1. See Patents, vol. 38, Cent. Dig. § 183. 



270 131 FEDERAL KBPOETEB. 

HAZEL, District Judge. This suit is brought to restrain infringe- 
ment of United States letters patent No. 571,121, issued November 10, 
1896, tô the défendant and Léo Frank, dne of the complainants, as as- 
signées of Hubel and Manger, the inventors. The patent is for im- 
provements in match safes. The défendant and complainants were 
partners in business, trading under the name of Bernard, Frank & Co. 
Différences arising, the partnership was dissolved on January 12, 1898, 
by mutual consent ; the défendant vvithdrawing from the firm, and the 
complainants continuing the business. At the time of the dissolution 
the défendant, in writing, assigned to complainants, inter alia, the pat- 
ent in suit. The withdrawing partner was paid $6,000 in cash and 
$250 in merchandise, in considération of the transfer to the remaining 
partners of ail his right, title, and interest in and to the assets of the 
firm, including the good will of the business. At the same time défend- 
ant executed and delivered to the complainants another document, 
namely, an assignment of various letters patent, of which the partner- 
ship was owner, including, in express language, the invention in suit, 
and any improvement made thereunder by the défendant. The answer 
dénies infringement, and allèges anticipation of daim 2 of the patent, 
prior knowledge, and public use. The record contains much évidence 
on the part of the défendant which, in view of the issues presented, is 
thought irrelevant and incompétent. The issue, under the pleadings 
and évidence, must be restricted to the questions of infringement, and 
the validity of the considération upon which the transfer of the patent 
is based. The gênerai prinçiple is well established that défenses inter- 
posed by the assignor of a patent in a suit instituted by the assignée for 
infringement of such patent are restricted to rather narrow bounds. 
The assignor is estopped, as against the transférée, to challenge the 
validity of the patent for want of novelty and patentability. The dé- 
fense of invalidity, while open to others, is closed to him. Alvin Mfg. 
Co. v. Scharling (C. C.) 100 Fed. 87. There are cases holding that, 
though invalidity of the patent is conceded in view of the state of the 
prior art, the assignor, on prinçiple, is concluded from interposing the 
défense of invalidity of the patent, and denying his own title to the in- 
terest assigned. Woodward v. Boston Lasting Mach. Co., 60 Fed. 
283, 8 C. C. A. 622 ; Walker on Patents, § 469 ; Chambers v. Chrichley, 
33 Beav. 374 ; Parker, Trustée, v. McKee (C. C.) 24 Fed. 808 ; Griffith 
v. Shaw (C. C.) 89 Fed. 313; Marvel Co. v. Pearl (C. C) 114 Fed. 946. 
The rule was stated by Judge Lacombe in Adee et al. v. Tho'mas (C. C.) 
41 Fed. 345, as follows : 

"It is well-settied law that a patentée cannot be heard to deny the validity 
of his own patent against the assignée to whom he has sold and transferred 
it. As to the rest of the world, the patent may be void, but the assignor is 
estopped from urging that défense against his assignée." 

In Babcock v. Clarkson, 63 Fed. 607, 11 C. C. A. 351, it was held 
that an assignor of a patent for a valuable considération is estopped 
from asseftirig anticipation by prior publications, or avoiding the pat- 
ent for want of novelty and utility. True, that case is àuthority for the 
proposition that the state of the art, and anticipatory matter as a part 
thereof, may hâve a bearing on the construction of the patent; but in a 
case like the présent, where the assignor employs the identical construc- 
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tion described in the patent transférred, and where the rights of the as- 
signée are clearly based upon the purchase, and do not rest solely upon 
the estoppel, the principle quoted is not pertinent. Faulks v.. Kamp (C. 
C.) 3 Fed. 898. The manifest object of producing évidence to show 
that Walton's device for rings set in grooves in the base of spittoons, 
as in the match safe described in the patent in suit, was to disprove the 
novelty of complainants' structure. The évidence does not show that a 
construction of the involved claim by comparison with the prior art is 
sought in good faith for the purpose of establishing a differentiation 
between the structure of the patent transférred and that actually used 
by the défendant. The controversy simply affects the transferror and 
transférée of the patent. Their rights alone are involved, and not the 
rights of the public. Assuming the invalidity of the patent in suit, it 
nevertheless was lawful for the parties to enter into an agreement by 
which the interest of the défendant therein was conveyed. The law 
does not expressly prohibit the transfer of invalid patents. The com- 
plainants hâve accepted the conveyance, hâve availed themselves of the 
benefits of the invention, and undoubtedly are prevented from denying 
the validity of the patent. On the other hand, assuming a valid con- 
sidération to hâve been paid, the assignor has not ofïered to restore the 
same, and hence, by parity of reasoning, is precluded from asserting 
the invalidity of the patent on the ground of want of novelty or prac- 
tical utility in the invention. The case of Babcock v. Clarkson, supra, 
upon which the défendant lays stress, does not conflict with thèse views. 
The head note in Alvin Mfg. Co. v. Scharling, supra, states : 

"An inventer who has assignée! the patent for his invention cannot be per- 
mitted, in a suit against him for its infringement, to introduce évidence for the 
ostensible purpose of so narrowing the scope of the patent as to avoid infringe- 
ment, but which in fact tends to show that it is invalid for want of novelty." 

The language used would seem to apply to this case. 

It is objected by the défendant that the complainants prior to the as- 
signment were aware of the invalidity of claim 2 of the patent, and 
therefore they are concluded from denying the asserted failure of con- 
sidération of the assignment in question. The évidence is not con- 
vincing that the invalidity of the Huber and Manger patent was known 
to complainants. There is évidence tending to show that the complain- 
ant Frank knew that a similar groove in the base of a différent struc- 
ture was in prior public use, and on sale by one Walton. Such use, 
however, of nonscratching material in a groove formed in the base of a 
spittoon prior to such application in a match safe, standing alone, is not 
persuasive of the existence of such knowledge on complainants' part 
as debars them from maintaining this action against the défendant. 
The patent has never been adjudicated invalid, nor an infringement of 
any other structure. The grant of the patent carries with it a pre- 
sumption of validity. Prima facie, therefore, the patent in suit was both 
novel and useful, irrespective of the prior issuance to another of a pat- 
ent which apparently accomplished the same resuit. True, the state of 
the art is ordinarily presumed to be known to the patentée, yet the ques- 
tion of whether he was the first and original discoverer can be deter- 
mined only on comparison of the invention with the prior art. Saun- 
ders v. Allen, 60 Fed. 610, 9 C. C. A. 157, 20 U. S. App. 446. Evidence 
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is présentée! f rom which it may be fairly inf erred that, accordîng to the 
terms of the assignment, the défendant intended to convey not only his 
title in the patent, but also his interest in a valid patent. Moreover, 
assuming the correetness of defendant's testimony that during the part- 
nership he frequently remarked in the hearing of Frank that the match 
safe in suit was worthless and anticipated, in view of the state of the 
art, it does not now lie with him, the infringer and assignor, to proclaim 
its invalidity, so that he may reap further pecuniary benefit. Déclara- 
tions of noninvention are not available to him in order that he may es- 
cape thé liability for his infringement. The rights of the complainants 
are not based upon the estoppel, merely, but, as stated by Judge Wheel- 
er, in the Faulks Case, "they rest upon the purchase, which must oper- 
ate so that the orators may hâve what they bought, and so that the de- 
fendants shall not both sell and keep the same thing." 

The défendant is confessedly an infringer of the patent of which he 
formerlywas part owner. He contends that no valuable considération 
passed for making the conveyance, and therefore that he is relieved 
from the opération of the rule of estoppel. The basis of such claim is 
not clear. Defendant's interest in the business when the partners dis- 
solved their relations, according to the inventory, was $5,452.94. He 
was paid $6,250. A fair assumption is that the différence in the 
amount of thèse figures represented the considération for the transfer 
to complainants of his interest in the patent. The évidence does not 
justify the conclusion that there was a counter estoppel in pais against 
the complainants because of their conduct towards the défendant. The 
record contains much évidence concerning the internai partnership dis- 
sensions which led to the dissolution of the firm. As already stated, it 
is immaterial and irrelevant, and therefore has not been considered. 
The pertinent évidence found in the record establishes that the défend- 
ant manufactures and sélls the précise construction described in claim 2 
of the patent. , Such claim reads as follows : 

"(2) As a new article of manufacture, a match safe, or simllar article, hav- 
ing a groove formed in its base, in which is inserted nonscratching material, 
with its lower edge projecting below the lower surface of the base, said ma- 
terial being secured in place by forcing one side of the groove toward the op- 
posite side to pinch the material, substantially as specified." 

The court is of opinion that, under the circumstances presented, the 
written assignment of the patent in question must détermine the légal 
relations of the parties. No substantial cause appears for allowing the 
défendant to contest the validity of the patent for want of novelty and 
utility. 

The complainants are entitled to a judgment, with costs, decreeing 
the issuance of an injunction and an accounting. So ordered. 
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BROWN y. HUNTINGTON PIANO CO. 

(Circuit Court, D. Connecticut. July 6, 1904) 

No. 1,114. 

1. Patents— Invention— Mtrsic Desks fob Piano8. 

The Brown patent, No. 468,077, for improvements in music desks for 
pianos, consisting of a device by which the opening and closing of the fall- 
board automatically opens and closes the music desk, and, when open, 
locks it in position for use, by means much better, because simpler, than 
those previously used for the purpose, discloses patentable invention ; the 
simplification of such means having been an object sought for years by 
other inventors. Claims 1 and 2 also held infringed. 

In Equity. Suit for infringement of letters patent No. 468,077, for 
improvement in music desks for pianos, granted to Théodore P. Brown 
February 2, 1892. On final hearing. 

Southgate & Southgate, for complainant. 
Roberts & Mitchell, for défendant. 

PLATT, District Judge. This suit is based on letters patent to com- 
plainant, granted February 2, 1892, for "improvements in music desks 
for pianos," charging infringement and asking the usual relief. It is 
too plain for déniai that the défendant infringes, if the patent is valid. 
The only défense is lack of invention. Claims 1 and 2 are in suit : 

"(1) In a piano, the combination, with the case provided with a ledge, of a 
substantially L-shaped fall-board pivotally secured near its base within the 
case substantially below the front edge of the ledge, each arm or portion of 
the board being adapted to pass under the ledge, and thereby close the space 
between the ledge and the keys when it is closed or open, a lever pivotally se- 
cured at the rear of the fall-board, with its lower end entirely disconnected 
from, but in the path of and adapted to be engagea by the upper portion of the 
fall-board when the fall-board is opened, and a music desk in the front of 
the case, adapted to be operated by the lever, substantially as set forth. 

"(2) In a piano, the combination, with the case, of a substantially L-shaped 
fall-board pivotally secured therein near its base, the front portion of the board 
being hinged and adapted to be folded so as to pass under the ledge of the case 
and close the space between the ledge and the keys, whether the fall-board 
be open or closed, a lever pivotally secured at the rear of the board, the lower 
end of which is inclined and projects towards the board, and is adapted to be 
engagea by and forced back by the upper portion of the fall-board, said upper 
portion of the board being in a straight line between the end of the lever and 
the hinge of the board, whereby the lever is locked in its rear position, and a 
music desk in the front of the case, adapted to be operated by the lever, sub- 
stantially as set forth." 

Looking at the prior art, vve find that the L-shaped fall-board was old, 
and is substantially shown in patent to Neill, No. 183,773, dated Octo- 
ber 31, 1876. A music desk, hinged at the top, which could be inclined 
outward and firmly held in position, so that music could be rested upon 
it, was old, as shown in patent to McCammon, No. 219,821, dated Sep- 
tember 23, 1879. It was obvious that, when the fall-board was closed 
upon the keys, there was no advantage in having the music desk remain 
in position for use, and so the problem was to furnish simple automatic 
action by which the opening of the fall-board should open the music 
desk, and retain it securely in position for use, and by which the closing 
of the fall-board would permit the music desk to close. There were 
131 F.— -18 
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many ways of making fall-boards, and this fact may hâve added to the 
confusion which followed ; but it at last became settled that fall-boards 
practically of the Neill type were the best, and they are now in gênerai 
use, and are called in trade the "Boston Fall-Board." The simple con- 
nection now in suit, between fall-board and music rack, is known to the 
trade as the "Kicker." The first person to attack the problem was 
Charles E. Bourne, of Boston, in patent 247,473, September 27, 1881 ; 
but he concocted a peculiar type of fall-board, which was a necessity 
in his cbmbination, and the resuit was a very complicated afïair, ob- 
jectionable for many reasons. Before that patent issued, however, an 
attempt at improvement was jointly essayed by Mr. Bourne and a name- 
sake, William, and patent No. 247,474 was also granted to them on the 
same date ; but the improvement would seem to hâve intensified, 
rather than simplified, the complication. The objections to the Bourne 
structures may be thus stated : In effecting automaticity it was neces- 
sary (1) to discard the L-shaped fall-board ; (2) to provide the floating 
inner part of the fall-board with a guiding mechanism, consisting of 
links and hinges, so that it might follow and lock the lever ; (3) in the 
attempt at simplification, the rear end of the fall-board must be posi- 
tively connected and hinged to obtain the coveted resuit. After the 
Bournes came Felldin, No. 307,933, November 11, 1884. He had a 
compound fall-board, of which the inner part slid downward and for- 
ward in grooves, while it oscillated on pivots which acted upon a lever 
with which before moving it was in contact ; the upper part being a bent 
rod or coarse wire. When ail was done, the locking does not appear 
to hâve been provided for. Ivers, 371,069, October 4, 1887, had a 
sliding fall-board, which was locked in place by a catch after acting 
upon the lever. There are also two organ constructions shown by 
drawings; In thèse seven devices the simple, pivoted, L-shaped fall- 
board is either lacking, or much modified to obtain what was wanted ; 
and, if any of them locked, it was brought about by a floating rear 
portion provided with guiding mechanism connections and hinges, 
unnecessarily complicated, to follow the movement of the lever. In this 
situation, we corne to Harper and Hoover, 372,616, November 1, 1887. 
Hère the Lrshaped, pivoted fall-board was used as the first élément of 
the combination. The complicated mechanism employed in Connecting 
it with the music desk can only be appreciated by reading, the spécifica- 
tions of that patent. It probably serves to lock the desk when the fall- 
board is open, and to take up lost motion, thus avoiding jar or rattle, 
and, by the help of springs, will return the music desk to its normal posi- 
tion when the fall-board is closed, but it is painful to see the con- 
glomerated séries of devices by which the resuit is reached. 

Such was the art prior to Brown. He took the old fall-board, the old 
music rack, and the old lever, and so arranged them that they entered in- 
to new co-opérative relations, and produced an old resuit in a better, 
because simpler, way. The gist of his invention will be found by an 
examination of his spécifications. I quote only a little part of them : 

"The lowér end of the lever is entirely disconnected from the fall-board, 
and bas its front portion inclined toward the board, so that, when it is forced 
back by the upper portion of the board, it swings downward until it is sub- 
stantially pn a horizontal Une with the hinge of the fall-board. This permits 
of the upper portion of the fall-board assuming a substantially horizontal post- 
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tion between the hinge and the lower end of the lever, whîch locks the lever 
in its rear position, and also prevents the pressure of a heavy book upon the 
rack from moving the lever and closing the fall-board over the keys." 

And so the simple connection becomes a disconnected, pivotaliy se- 
cured lever at the rear of the fall-board, in the path of and adapted to 
be engaged by the upper portion of the fall-board when it is open. The 
movement of the part of the fall-board which engages' the lever is about 
a remote center from the pivot of the lever, and its path is of the opposite 
curvature to the path of the lever with which it engages. A wiping 
action therefore occurs, which ends in positive engagement of fall-board 
and lever at or near a dead center; resulting in locking, absorption of 
lost motion, and consequently freedom from jar or rattle. The piano 
can be taken apart and put together easily, Connecting devices are nn- 
necessary, and springs are eliminated. By this simple method the 
problem was solved, with a perfection which is idéal. It may excite 
surprise that Harper and Hoover, after recognizing the best style of 
fall-board, did not find .the answer ; but he who is surprised must re- 
member the morass in which the inventors were floundering. Simple 
as the solution appears now, we must try to square our minds with 
those who struggled then. The court would be loath to charge the 
skilled mechanics of ail the large piano manufacturing concerns of the 
country for about 15 years with imbecility, and yet that conclusion is 
inévitable if it is assumed that mechanical skill is the limit of the Brown 
structure. This is not an epoch-making invention. Its domain is 
limited. Its présence may furnish the feather's weight which, tossec 
into the scale, might direct the purchaser's choice ; but, under the rules 
laid down in the mass of decided cases, I am compelled to find that in- 
ventive thought existed. 

Every presumption is against the défense. The patent itself, after 
the careful scrutiny which it received in the office; its acknowledged 
merit, evidenced by its acceptance in the trade; the futile struggle of 
inventive minds for so many years — ail argue against it. The cïimax 
is reached when the piano trade, recognizing the value of the invention, 
combines to defeat the contract which the government has entered into 
with one of its citizens. That trade plainly considers the "kicker" a 
thing which no well-ordered piano may omit, and prefers to pay tribut? 
to counsel, rather than to the lawful owner. This court refuses to 
become privy to an act which seems to be nothing less than an attempt 
at unrighteous appropriation. The contract was made with wide-open 
eyes, and ought to be enforced. 

Let the usual order be entered for an injunction and accounting. 



BECHTOLD v. NOWACKE et al. 

(Circuit Court, S. D. New York. July 8, 1904.) 

1. Patents— Invention— Haib Retainers. 

The Bechtold patent, No. 682,448, for a comb for retalning the hair, 
consisting of a back with a comb attached, and extending contiguous 
thereto, having the prongs curved toward the back intermediate their 
length, for the purpose of locking the retainer to the hair, is an improve- 
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ment In efflciericy over prior devlces, and discloses invention. Also helâ 
infringed. 

In Equity. Suit for infringement of letters patent No. 682,448, for 
a hair retainer, granted to William S. Bechtold September 10, 1901. 
On final hearing. 

Walter W. Menzel (M. W. Divine, of counsel), for complainant. 
Goepel & Niles (Joseph H. Niles, of counsel), for défendants. 

HAZEL, District Judge. This is a suit to recover damages for in- 
fringement of United States letters patent No. 682,448, granted to com- 
plainant on September 10, 1901, on an application filed July 3, 1901. 
The invention relates to improvements in combs or so-styled hair re- 
tainers. The patent has two claims. The first reads as folîows : 

"(1) A hair retainer comprising a back and a comb attacbed to said back at 
one end thereof, and extending contiguous with said back, and the prongs of 
said comb having, intermediate of tbeir lengtbs, portions eurved toward the 
back for the purpose of locking the retainer to the hair, substantially as de- 

scribed." . ■ i . 

The second claim is like the first, but has the additional feature of 
the prongs having their points diverging from the back. The essential 
éléments of the combihation comprise (a) a back or f rame ; (b) a comb 
attached at one end of the fràme, and extending contiguous therewith; 
and (c) prongs or teeth eurved towards the back between their point 
and root. ".The answer challenges the validity and novelty of the pat- 
ent and dénies infringement. The object of the invention was to im- 
prove combs for women which were adapted to hold the hair in place 
at the back and side of the head. The primary purpose of the patentée 
was to invent a comb which would effectively lock the retainer to the 
hair by joining the frame or guard with the comb proper, and to impart 
a conformation or curvature to the prongs or teeth which would pre- 
vent the hair of the wearer, when arranged or dressed, from becoming 
disheveled. i The spécification, after stating the spécifie object of the 
patent, says: 

"To this end, my invention consista essentially of a hair retainer, comprising 
a back and a comb attached to said back, at one end thereof, and extending 
contiguous with gaid back, and the prongs of said comb having, intermediate 
of their lengtb, portions eurved toward the back for the purpose of locking the 
comb to the. hair." 

The spécification further states that the invention is not confined to 
any particular construction, shape, or form of the back or, -retainer. 
The prior art does not show a comb or device which has as efficiently 
retained the short hairs in place at the back of the head when the hair 
is dressed at the top of the head as the invention in suit. True, combs 
hâve been used from time immémorial which were quite as effective as 
coiffure clasps or pins, or, indeed, even to confine the loose or flying 
hairs, but none of the drawings and spécifications of the various prior 
patents seem to hâve met the practical requirements or achieve the pré- 
cise resuit of the patent in suit. For example, combs of the kind de- 
scribed in the Miller patent, No. 535,954, having a frame with four 
sides, and teeth projecting at différent angles ; hair fasteners with pin or 
eurved prongs, as shown in the patent of Bâtes, No. 628,596; back 
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combs, with comparatively long, curved teeth, as shown in the Bechtold 
patent, No. 551,175; ornamental head combs, with straight teeth and 
embellished frames, like the Warring patent, No. 129,441 — were very 
well known at the date of the invention. Thèse combs, and others to 
which attention is called by the défendants, were generally designed to 
fasten and retain the hair in position when dressed on différent parts 
of the head. None of them were especially adapted to hold the short 
hairs in place at the back or side of the head when the hair is combed 
upward and fastened at the top. In this respect, according to the un- 
disputed évidence, the patent in suit was an improvement, and is ap- 
parently superior to those of preceding date. That it has achieved 
sorne degree of commercial success may well be assumed from the tes- 
timony of the various witnesses for the complainant who deal in.com- 
modities of this character. The degree of invention is slight. Though 
the claims of the patent are for a combination of éléments taken from 
the prior art, yet, when thèse éléments were united in the manner shown 
in the patent, a new and useful resuit followed. That a new and use- 
ful resuit was achieved is not seriously controverted. Therefore, in 
view of the extensive use of the invented article, the principle enun- 
ciated in Loom Co. v. Higgins, 105 U. S. 580. 26 L. Ed. 1177, and 
Toplifï v. Topliff et al., 145 U. S. 156, 12 Sup. Çt. 825, 36 L. Ed. 658, 
is thought to apply. The combs of the prior art do not securely keep 
the short hair from becoming unattached or loosened when dressed up- 
ward at the back of the head. By providing a device with prongs hav- 
ing intermediate of their lengths a curvature toward the back, "for 
the purpose of locking the retainer to the hair," together with a con- 
tiguous extension, as stated in the claims, the patentée seems to hâve 
met the exigencies of the situation. The combination of the prongs, 
curved between their point and root, and attached closely to the back 
of the frame, permits retaining the long and short hairs in place. For 
the reasons stated, the défendants' contention that the patent is void 
for want of invention is thought to be untenablc. 

The patent to Nowacke, No. 673,650, dated May 7, 1901, is a close 
approach to the invention in suit, but does not anticipate it. There the 
teeth are parallel with the back, and do not possess the curvature which 
manifestly is the principal feature of the Bechtold patent in controversy. 

Both parties hâve given évidence tending to show that their respective 
inventions were completed and disclosed to the public prior to the date 
of their applications, namely, the application of complainant for patent, 
dated July 3, 1901, and the application of défendants for patent, dated 
August 23, 1901. The évidence, however, is not persuasive, and there- 
fore neither the complainant nor the défendants are entitled to hâve the 
date of their invention carried back prior to the date of application. 
The parties to this litigation are competitors in business, and each has 
zealously striven to be the first to produce a comb which would achieve 
the resuit accomplished by the patent in suit. Under the circum- 
stances, and in the light of the views heretofore expressed, I am not 
inclined to hold, however slight the invention, that the question is mere- 
ly one of mechanical skill. 

The remaining question is that of infringement. The device of the 
défendants has a back or frame similar to that of the complainant. 
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The comb attachée! to the back atthe upper end extends contiguous 
thérewith, and the prongs of the comb between their upper ends and 
points hâve portions curved toward the back. Thèse éléments, in my 
judgment, are identical with those constituting complainant's first 
claim. The curvature of the prongs is more strongly marked in de- 
fendants' device, and the points of the prongs, in relation to the back 
of the comb, diverge i'nwardly instead of outwardly. This feature sub- 
stantially corresponds to the second claim of the patent. The slight 
différence in form of the curvature of the prongs is immaterial. The 
défendants hâve substantially appropriated the combination of the com- 
plainant's device, and the identical resuit is produced by its use. , 

The usual decree restraining the défendants from future infringe- 
ments and for an accounting may be entered. 



SIMMONS MFG. CO. v. SOUTHERN SPRING BED CO. et al. 

(Circuit Court, N. D. Georgia. May 30, 1904.) 

1. Patents— Inïkingement— Spbing Bed. 

The Gail patent, No. 639,222, (or a spring bed and seat bottoin, is not 
for a pioneer invention, nor does it show such novelty or improvement 
over the structures of the prior art as to entitle it to a broad construc- 
tion, or anything beyond the précise structure shown and described. As 
so construed, held not infringed. 

In Equity. Suit for infringement of letters patent No. 639,222 
for a spring bed and seat bottom, granted to John F. Gail December 
19, 1899. On final hearing. 

Dyrenforth, Dyrenforth & Lee and Candler & Thompson, for 
complainant. 

H. Smith and H. C. Peeples, for défendant Southern Spring Bed 
Co. 

PARDEE, Circuit Judge. The case shows by proof and admis- 
sion that ail the éléments entering into complainant's patented com- 
bination were old, and the combination itself appears to consist 
merely in bringing together the well-known spring and tie-rod of 
Mellon's patent of 1885, and the key rod and method of tying in Mc- 
Entire's patent of 1881; and, so far as novelty of the claimed com- 
bination is concerned, the Patent Office might well hâve stood 
throughout uppn the first décision of the examiner. The file wrap- 
per shows that on the original présentation of Gail's application for 
patent, which presented some 17 différent claims of combinations, 
the examiner decided as follows: 

"Claims 1 to 10, inclusive, and 12, are rejected upon the patent to Mellon, 
No. 331,523, December 1, 1885, in connection with the patent to McEntire, No. 
240,743, April 26, 1881, bed-bottoms of springs. The patent to Mellon shows 
the frame, springs and tie-rods having intégral loops extending through two 
rings. The patent to McEntire shows a tie-rod having loops which connect 
adjacent springs, which is considered the équivalent of applicant's tie-rod, and 
a key-rod passing across the springs and through the loops of the tie-rod. 
There is believed to be no invention either in using the key-rod shown by Me- 
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Bntlre with the tie-rods shown by Mellon ; or In substituting the tle-rods sbown 
by Mellon for tbe tle-rods sbown by McEntire. It is considered lmmaterlal 
whether the bead C s of appllcant's loop passes through the ring of the adja- 
cent spring from below or from above, but the patent to Bone, No. 582,895, 
May 18, 1897, bed-bottoms of sprlngs, is cited to show a loop of this character 
passing through the ring of a spring from below, as claimed in certain of the 
claims. 

"Claims 11, 13, 14, 15 and 16 are rejected upon Mellon, cited. 

"Claim 17 is rejected upon the patents to Mellon and McEntire, cited, the 
bends, d, claimed therein, not eonferring patentability thereon, being a common 
expédient and shown, for instance, in the patent to Laycock, No. 60,919, March 
22, 1898, bed-bottoms of springs. 0. A. Mason, Examiner. 

"Underwood." 

The amendments made thereafter were in inserting the words 
"single parallel" before the word "tie-rods" in the first ten and last 
claims, the word "adjacent" in part of the claims erasing claims 11, 
12, 13, 14, 15, and 16, and inserting in lieu thereof and to the same ténor 
newly worded claims 11, 12, 13, and 14; and on thèse amendments 
and some argument the Patent Office allowed the patent substantial- 
ly as originally claimed. 

In my opinion, the improvement that was made by Gail in com- 
plainant's patent was a matter of mechanical skill, within easy reach 
of any well-instructed mechanic who had before him the McEntire 
patent, 240,743, of April 26, 1881, wherein the method of tying tie- 
rod and spring is fully indicated in the illustration; the patent of 
Smith, 269,442, December 19, 1882, wherein the single tie-rod is 
fully indicated; and the patent of Mellon, 331,523, of 1885, wherein 
the single parallel tie-rod, V-shaped to connect adjacent springs with 
the upturned loop to grasp the adjacent spring, was fully shown; 
to say nothing of 25 or 30 other patents in relation to spring bed 
bottoms issued between 1881 and December 19, 1899, the date of 
complainant's patent. 

The case, as presented, is one for infringement, and does not re- 
quire that the validity of complainant's patent shall be passed upon, 
because the alleged infringing bed-bottom does not interfère with 
defendant's, unless it should be shown that complainant's patent is a 
pioneer patent, or such a broad patent that it should be construed to 
cover mechanical équivalents ; and, after having gone carefully 
through the évidence in the case, and examined attentively the nu- 
merous prior patents — bed-bottoms, bed springs, and spring beds — '■ 
wherein ail sorts of springs, tie-rods, and key-rods, such as complain- 
ant uses, hâve been well known and used in the art, I conclude that 
the complainant has neither a pioneer patent, nor a patent showing 
such novelty or improvement that it is entitled to any broad con- 
struction; and, at best, a patent only for exactly what Gail put to- 
gether, in the way he put it together. The défendants use a less com- 
pHcated tie-rod and a more complicated spring than the complain- 
ant, and there is some évidence tending to show that their resuit is 
better, because the inside springs in their bed are more firmly locked 
in position than are the inside springs of complainant's bed — an ad- 
vantage claimed as to durability and noise. 

The very able and exhaustive briefs filed with me show no decided 
conflict between able counsel as to the law applicable when the facts 
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are ascertaîneH, and therefore I hâve not found ït necessary to cite 
authorities,- but I notice that Singer Manufacturing Co. v. Cramer, 
192 U. S. 265, 24 Sup. Ct. 291, 48 L. Ed. 437, published since this 
case was argued, seems to be full authority for the décision herein 
rendered. 
A decree may be entered dismissing complainant's bill, with costs. 



WESTON ELECTRICAL INSTRUMENT CO. v. WHITNEY. ELECTRICAL 
INSTRUMENT OO. et al. 

(Circuit Court, Si D. New York. July 20, 1904.) 

1. Patents— Inïbingement—EI/Ëctbioal Measuring Instrument. 

The Weston patent, No. 892,387, (or an electrical measuring apparatus, 
held valid and Infringed on a motion tor preliminary injunction. 

In Equity. Suit for infringement of letters patent No. 392,387 for 
an electrical measuring apparatus, granted to Edward Weston Novem- 
ber 6, 1888. On motion for preliminary injunction. 

William Houston Kenyon, for plaintiff. 
Clifton V. Edwards, for défendants. 

WHËELER, District Judge. This suit is brought upon patent No. 
392,387, dated November 6, 1888, and granted to Edward Weston, for 
an electrical measuring apparatus, which was adjudged to be valid in 
Weston Electrical Instrument Co. v. Jewell Electrical Instrument Co. 
et al. (in this court in March, 1904), 128 Fed. 939. It has now been 
heard upon a motion for a preliminary injunction. 

The principal question made now is as to infringement. The parts 
of the defendant's instrument look quite differently from the corre- 
sponding parts of the instrument of the patent, but, notwithstanding 
thèse différences in form, they are there in the instrument, and do the 
same thîngs in substantially the same way. This appears quite well 
from the description of the two instruments in parallel columns in the 
affidavit of Frank W. Roller (Défendants' Record on this motion, p. 3). 
The great thing to be done appears to hâve been to get the movable 
coil in its diamagnetic frame into a permanent magnetic field, compact- 
ly, and to carry the current to be measured from side to side through 
the coil, and move the coil against steady résistance to measure the 
current and record the measurement. Weston seems to hâve accom- 
plished this by mounting the frame by pivots on nonconducting bridge 
pièces, and carrying the current to be measured to and from the mova- 
ble coil through springs connected with the frame, furnishing steady 
résistance, and a pointer connected with the frame, and moving over a 
scale, to show the movement and the measurement of the current. 
Any electrical mechanic could provide the permanent magnetic field, 
and the form of it would not be material, except to permit the move- 
ment of the frame carrying the coil. The mounting of the frame on 
the bridge pièces by pivots, with its arrangement and connections, was 
the important part of Weston's patented invention. The défendants' 
instruments hâve the permanent magnetic field provided by a magnet 
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and core of différent and perhaps better shapes in sorae respects, but 
permitting movement of the f rame in an arc of a circle to carry a point- 
er moving over a scale to indicate the measurement of the current. If 
thèse changes of forms are even patentable improvements, the défend- 
ants hâve taken and used the invention of the patent in making and 
using those improvements. The différence in the form of the parts 
carrying the frame on pivots supported by the bridge pièces is of the 
same sort. It does not vary the mechanical opération of the parts. 
Thèse différences do not, any or ail of them, amount to doing the same 
thing in différent ways, but leave the operative parts doing the same 
things in the same way. 

According to thèse views, the motion should be granted. 

LACOMBE, Circuit Judge. Upon re-examination of the record, I 
concur in the opinion above expressed by Judge WHEELER. 



AMERICAN GRAPHOPHONE CO. v. LEEDS & CATLIN CO. et al. 

(Circuit Court, S. D. New York. July 9, 1904.) 

No. 8,570. 

1. Patents— Suit fob Infringement of Two Patents— Multifariousness. 
A bill for the infringement of two patents, although one is for a process 
and the other for a product, is not multifarious, where both relate to the 
same article and are capable of being conjointly infringed, as it is alleged 
in the bill they are by the défendant. 

In Equity. Suit for infringement of patents. On demurrer to bill. 

Philip Mauro and C. A. L. Massie, for complainant. 
Louis Hicks, for défendants. 

PLATT, District Judge. The demurrer raises various objections 
to the bill : 

1. That the letters patent are void on their face for lack of invention. 
In the circumstances of the case, this attack is obviously futile, and my 
action thereon needs no explanation. 

2. That it is multifarious, in that it involves the validity and infringe- 
ment of two separate patents. The bill avers not only that they are 
capable of conjoint use, but that they are used conjointly by the com- 
plainant, and that the défendants jointly infringe both patents by their 
product. In a gênerai sensé, the demurrer should be taken to admit so 
important an allégation ; but, as the patents themselves hâve become a 
part of the bill, it may be that if, upon inspection, there is a manifest 
inconsistency between the allégation and the meaning of the patents, 
a dismissal of the bill would be in order. No such situation appears in 
the case. The Macdonald patent covers, inter alia, a product, and the 
Jones patent is for a process, and both relate to sound records. If the 

H 1. Pleading 1d patent infringement suits, see note to Caldwell v. Powell, 
19 C. C. A. 595. 

See Patents, vol. 38, Cent. Dig. I 518. 



282 131 FEDERAL REPORTER. 

features of the two inventions can in any way be présent and co-operate 
in a single article, nothing beyond calls for examination. In so far as 
my views mav differ from those expressed in Cons. Elec. Lt. Co. v. 
Brush-Swan Èlec. Lt. Co. (C. C.) 20 Fed. 502, I am unable to follow 
that case. 

3. Certain formai averments relating to the Jones patent are said to 
be lacking, but the law invoked and the date of the Jones application ré- 
fute the proposition. 

In conclusion, verily the stars in their courses, aided possibly by 
forces less remote, seem to hâve fought against the complainant. This 
raatter was heard about the middle of May. Since then a stress of af- 
faire has kept me from the work which accumulated in the New York 
district. By reason thereof, the défendants hâve gained nearly two 
months of time. The demurrer deserved to be overruled in the day and 
time of the hearing. 

L,et the demurrer be overruled, and let défendants answer within 10 
days. k 



LOUISVILLE & N. R. CO. v. COULTER, Auditor, et aL 

(Circuit Court, E. D. Kentueky. November 9, 1903.) 

No. 396. 

1. Taxation— Assessment— Pekcentage of Faib Cash Value. 

Evidence considered, and helû to sustain the elaim of a complainant 
that property in Kentueky which was subject to equalization by the State 
Board of Equalization under the statute was assessed for taxation for 
the year 1902 at not to exceed 80 per cent, of its fair cash value, notwith- 
standing the requirement of the state Constitution that ail property shall 
be assessed at its fair cash value. 

2. Same— Railboads— Method or Valuation of Pbopebty. 

Where the railroad commissioners of a state, in flxing the valuation 
of the property of a railroad company for purposes of taxation by the 
capitalization plan at a sum upon which the net earnings of the company 
would pay an annual dividend of 6 per cent, took into considération the 
earnings for the four preceding years, which made the assessed value 
greater than it would hâve been if based on the earnings for flve 
years instead of four, and greater than it would hâve been if based on 
the average market value of the stock and bonds of the company for the 
preceding flve years, they cannot claim that such assessment was less 
than the fair cash value, on the ground that, if the earnings for the last 
year alone had been considered, or the highest market value of the stock 
and bonds at any time during such year taken, the resuit would hâve 
been a higher valuation ; the only reasonable rule to pursue in gênerai 
in such methods of valuation being to take into considération a séries 
of years, not less than flve. 

S. Same— Kentuckt Statute. 

The provision of the Kentueky revenue act of November 11, 1892, p, 
302, c. 103, art 3, § 5, as amended by Act June 9, 1893, p. 991, c. 217, § 4, 
that in the assessment of the property of a railroad company "that pro- 
portion of the value of the capital stock which the length of the Unes 
operated, owned, leased or controlled in this state bears to the Unes owned, 
leased or controlled in this state and elsewhere shall be considered in 
flxing the value of the corporate franchise of such corporation liable for 
taxation in this state," requires the taking into considération of a Une of 
road owned and operated by a second company, but which is controlled 
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by the company being assessed through its ownership of a majority of 
the stock of such second company. 

4. Same— Right to Enjoin Collection of Tax— Undervaluation of Other 

Peopertt. 

In order to entitle one whosé property has been fully valued for taxa- 
tion to complain of an undervaluation of other property and to relief in 
equity by having his own valuation eut down to an equality with that 
of the property undervalued, it is essential that the undervaluation should 
hâve been intentional, and that it should hâve been systematic or habit- 
uai, relating to a large species of property. 

5. Same. 

Where it was shown that the tangible taxable property of ail kinds 
sûbject to equalization by the State Board of Equalization under the laws 
of Kentucky, which constituted 77 per cent of the taxable property of 
the state, was assessed for the year 1902 at not to exceed 80 per cent, of 
its fair cash value by the local assessing officers and the Board of Equaliz- 
ation, a railroad company whose intangible property was assessed by 
the Board of Valuation and Assessment at its full cash value is entitled 
to maintain a suit in equity in a fédéral court to enjoin such board from 
apportioning and certifying for collection so much of the tax as is in ex- 
cess of that imposed on other taxpayers, as in violation of its constltu 
tional right to the equal protection of the laws. 

In Equity. Suit for injunction. 

Helm, Bruce & Helm and T. B. Harnson, Jr., for complainant 
Henry L. Stone and William O. Davis, for défendants. 

COCHRAN, District Judge. This is a suit to enjoin the défendants, 
members of the Board of Valuation and Assessment for this state, from 
apportioning and certifying a portion of an assessment for taxation of 
the intangible property of complainant in this state for the year 1902. 
The amount of that assessment is $10,974,899.50, and that portion there- 
of is ail over $4,017,194.66. The ground upori which this relief is 
sought is that said assessment is based upon a valuation by défendants 
of complainant's entire property in this state at the sum of $33,788,- 
724.50, whereas it should hâve been based upon a valuation thereof 
at not exceeding $27,030,979.66 ; that is, 80 per cent, of the former sum. 
The mode of assessing the intangible property of a corporation subject 
to assessment is first to value its entire property in this state, and then 
to deduct therefrom the assessment of its tangible property made by the 
officiais who hâve to do therewith. The balance is the amount at which 
the intangible property should be assessed. The tangible property 
of complainant in this state was assessed by the railroad commissioners 
for the year 1902 at $23,013,825. This sum, deducted from the sum 
at which défendants hâve valued its entire property in this state for that 
year, leaves $10,974,899.50, the amount of said contemplated assessment 
of its intangible property. Deducting it from the sum at not exceeding 
which complainant contends it should be valued, leaves $4,017,154.66, 
the portion thereof that is not complained of. 

The reason why complainant contends that its entire property in this 
state should not hâve been so valued, but should hâve been valued at 

If 4. Persons entitled to injunction restraining or damages for wrongf ul en- 
forcement of tax, see note to Bayles v. Dunn, 54 C. C. A. 550. 
See Taxation, vol. 45, Cent Dig. § 1234. 
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not exceeding the lesser surïi, is not that its said property was not of 
that value, but that the taxable property in this state which is subject 
to the jurisdiction of the State Board of Equalization, and which con- 
stitutes the bulk of such property, was- assessed for that year af ter the 
assessment thereof had been equalized by said board not at its value, but 
at not exceeding 80 per cent, thereof. 

The taxable property in this state may be divided into tangible and 
intangible. Tangible property may itself be divided into that owned by 
steam railroad corporations, distilled spirits, and ail other tangible prop- 
erty. Intangible property subject to assessment is limited to that of cer- 
tain enumerated corporations, including steam railroad corporations. It 
is assessed by the Board of Valuation and Assessment, of which défend- 
ants are members, and no other officiais hâve anything to do with its 
assessment. Its mode of assessment has been heretofore indicated. 
The total assessment thereof, including that in question herein, for the 
year 1902, amounted to the sum of $24,059,211. The tangible prop- 
erty of steam railroad corporations is assessed by the railroad com- 
missioners, and no other officiais hâve anything to do with its assess- 
ment. The total assessment thereof for that year amounted to the sum 
of $51,944,384. Distilled spirits are assessed by said Board of Valua- 
tion and Assessment, and the total amount thereof for said year amount- 
ed to $16,209,856. Ail other tangible property consists of three classes, 
to wit, lands, town lots, and personalty. And personalty is divided into 
that subject to equalization and that not so subject; that not so subject 
consisting of cash, accounts, notes, bonds, and stocks. This kind of 
tangible property is primarily assessed by the assessors of the various 
counties. The assessment made by each assessor is subject to the super- 
vision of the board of supervisors in each county, which lias power and 
whose duty it is to change any assessment to what it should properly 
be. And the assessment of each county, save as to personal property 
not subject to equalization, is subject to equalization by said Board of 
Equalization, which has power and whose duty it is to equalize the 
assessment of the various counties. It has nothing to do with equaliz- 
ing particular assessments. It has only to do with equalizing the total 
assessments of lands, town lots, and personalty, in so far as it is sub- 
ject to equalization, in each county with each other, and with the total 
assessments thereof in the other counties of the state. The total assess- 
ment of this kind of tangible property subject to equalization for the 
year 1902 amounted to the sum of $534,417,279; that not subject to 
equalization amounting to $64,412,354. It is this latter kind of tangible 
property, in so far as it is subject to equalization, which, as the figures 
show, constitutes more than 77 per cent, of the taxable property of the 
state, that complainant contends was not assessed for the year 1902 
at more than 80 per cent, of its value. Défendants dispute this con- 
tention, and claim that it was assessed at its full value. At the outset, 
then, it is to be considered and determined which of the parties hereto 
is correct in this matter. If the défendants are, nothing else remains 
to be considered, and that is an end of this case. 

It will aid in the solution of this question to first take a historical 
survey of the législation of this state as to how tangible property of the 
kind under considération, in so far as it is subject to equalization, 
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should be valued in assessing it for taxation, and as to who should 
value it. Before the third Constitution of this state — that of 1850 — the 
only officiai who had anything to do with the assessment of property 
for taxation was styled a "commissioner." He made the primary and 
only assessment thereof. There was no board of supervisors or board 
• of equalization in those days. The law required that he should assess 
property at its "fair and full value." By the act of 1831 (Acts. 1831, 
p. 173, c. 726) an innovation was made in requiring the person listing 
his property for taxation to value it, and make oath that the value fixed 
by him was a "true, full, and faithful value of the same, to the best of 
his or her knowledge and belief." But this requirement as to the tax- 
payer making oath to the value of his property did not remain long in 
force. It was repealed by the act of 1838 (Acts 1837-38, p. 68, c. 585), 
which provides further that the commissioner, before entering upon the 
duties of his office, should take an oath that he would fix a fair and full 
value on ail property listed for taxation. By the Constitution of 1850 
provision was made for the office of assessor, as it has existed ever 
since, and by the Revised Statutes which went into force July 1, 1853, 
his duties were prescribed. He was required thereby to assess property 
at its "fair and full value." The taxpayer, in giving in his list, was 
required to make a statement as to its value ; but it is doubtful, to say 
the least, whether he was required to make oath thereto. Provision 
was also made therein for the first time for the board of supervisors. 
It was to be composed of the judge and clerk of the county, and it 
was required to correct any errors of the assessor, whether in fact or in 
relation to the valuation of the property listed by him, and, if it was 
of the opinion that it had been incorrectly valued, to assess it at its 
"proper value." The assessor was required to attend the sessions of 
the board, and give évidence and information upon oath concerning 
the business before it when called on, and it had the power to compel 
attendance of witnesses before it to enable it to discharge its duties, 
The General Statutes which went into force December 1, 1873, re- 
enacted thèse provisions, save that they provided that the board of 
supervisors should be composed of three discreet taxpayers, citizens of 
the county, appointed by the county court, any two of whom, after 
being sworn, should proceed to discharge its duties. By an act of 
date May 10, 1884 (1 Acts 1883-84, p. 151, c. 1336), provision was first 
made for the State Board of Equalization. It was provided thereby 
that the board should be composed of one person, having the qualifica- 
tions of an elector, from each congressional district, elected by the 
qualified voters thereof, and the Auditor of the State; and that it 
should equalize the assessments of property for taxation in the 
several counties of the state by adding to or deducting from the 
assessments of each of the three classes of property or to or from 
the aggregate assessments of said classes in each county such a 
percentage as might be deemed équitable and just in order to make 
the assessments of the différent classes of property in each county 
and in the various counties even or equal. It was expressly pro- 
vided that the board should not hâve the power to reduce the 
aggregate assessments in the state, or to increase it except in such 
an amount as might be reasonably necessary to a just equalization 
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Then came the act of May 17, 1886 (1 Acts 1885-86, p. 140, c. 1233), 
a comprehensive one on the subject of revenue and taxation. It 
substantially re-enacted the provisions of the Revised and General 
Statutes in relation to the assessment of property for taxation herein- 
before referred to, but contained no provisions in relation to the 
State Board of Equalization. It made, however, certain additions 
to the provisions of said earlier statutes. It provided that the clerk 
of the county should, on or before September 15th of each year — 
the date as of which assessments were thereafter to be made — make 
and certify to the assessor a complète statement of ail conveyances 
made the preceding year in the county, showing the names of the 
parties, the date of the conveyance, and the considération, a true 
and exact copy whereof was thereafter to be sent to the auditor 
with the assessor's book; that the assessor, before proceeding to 
list the property of a person, should administer an oath to him to 
the effect, in addition to the list he was about to give being true 
and complète, as before, that he vvould value his property at the 
fair cash value; that, before the county court granted the assessor 
a certificate of allowance for his services, he should take in open 
court an oath that he had not received a list of taxable property and 
returned same until the person rendering the list had made oath to 
the truth and value of same, and that in no instance had he assessed 
any property at a greater or less sum than he deemed the fair cash 
value of the same ; that the board of supervisors, whose member- 
ship was increased to five intelligent, discreet housekeepers, ap- 
pointed as before, should, before performance of its duties, take an 
oath that it would in each instance where the property had not 
been assessed at a fair cash value, increase or decrease the valuation 
so as to make it conform to its fair cash value ; and that said board 
should, in each and every case where property had not been cor- 
rectly valued, value and equalize the same, and in every case should 
so correct the assessor's book as to hâve the said book to show 
the cash value of said property. This is the first act in which the 
words "fair cash value" are used to designate the value at which 
said property should be assessed, and it is used therein as synony- 
mous with the words "fair and full value" in the former législation. 

In the case of Spalding v. Hill, 86 Ky. 656, 7 S. W. 27, decided 
shortly after the passage of this act, to wit, February 11, 1888, the 
Court of Appeals of Kentucky construed and determined the con- 
stitutionality of the previous act of May 10, 1884. It grew out of 
the action of the State Board of Equalization in raising the assess- 
ment of Marion county as to lands 13 per cent, and as to per- 
sonalty 30 per cent. It was contended that it was unconstitutional, 
because it made no provision for notice to the taxpayer of a con- 
templated raise in an assessment, in order that • they might be 
heard in regard thereto. It was held to be constitutional, because 
it specified the time and the place of the meeting of the board. As 
to the power conferred on the board by that act, Judge Bennett 
said that it was "its duty to examine into the assessments of the 
several counties, and, in case the assessment of one or more coun- 
ties is found to be relatively higher or lower than other counties, 
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to equalize the taxes among the several counties according to the 
value of the property therein." And again he said : "But they hâve 
not the power to increase or decrease the total valuation of the 
state. Their power is limited to equalizing." This décision vvas fol- 
lowed in three months by another act on the subject of a State 
Board of Equalization, to wit, the act of May 4, 1888 (1 Acts 1887-88, 
p. 209, c. 1562). This act covered the ground anew. It changed 
the membership of the board to one person of the qualification 
theretofore prescribed from each appellate district of the state, to be 
appointed by the Governor, with the auditor as an ex officio mem- 
ber. It provided that the various county clerks of the state should, 
on or before the lst day of January in each year, make and file 
with the auditor, for the use of said board, a tabulated statement, 
sworn to by them, of ail sales of the absolute fee-simple title of 
real estate, as shown by the deedbooks in their respective counties — 
town lots being kept separate — made within one year immediately 
preceding the lôth of September previous, stating the price paid, 
with the terms and conditions, the number of acres, and the assess- 
ment of same for that year, and, if only a part of a tract of lànd or 
town lot had been sold, giving a short description of same, and 
stating what proportion same was of such tract of land or town lot ; 
and that, if any clerk should fail so to do on or before the lst 
day of February in each year, he should be fined upon indictment 
not less than $50 nor more than $200. The provisions thereof in 
relation to the duties of the board were to the efïect that it should 
adopt 69 per cent, of cash value as the standard to which the assess- 
ments of lands and town lots should be made to conform, and should 
raise such assessments thereof as were below that percentage to 
that standard and lower such as were above thereto; that in 
ascertaining the actual percentage of assessment to cash value in 
any case to know whether it was below or above the standard it 
should take the aggregate assessment of tracts of land or town 
lots, as the case might be, in the tabulated statement relating to 
such case, and calculate what percentage aggregate assessments 
were of the aggregate prices at which same were sold; time pay- 
ments being reduced to cash on the basis of 6 per cent, discount; 
and that in equalizing the personal property subject to equaliza- 
tion it should add to or subtract from the assessment thereof the 
average per cent, added to or subtracted from the assessments of 
the lands and town lots for the same county. It was expressly 
provided that in any county where there had not been as many as 
five sales of land in the year immediately preceding the previous 
15th of September the assessment thereof should remain as fixed 
by the local assessing officiais, and that the same rule should apply 
as to town lots. But as to counties where there had been five or 
more sales of lands and town lots, or either, the board was not 
required to accept the percentage that the aggregate assessment 
of lands or town lots sold were of the aggregate prices at which 
they had been sold on a cash basis as showing absolutely the true 
percentage of cash value at which ail the lands and town lots in 
such counties had been assessed. It was only prima facie évidence 
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thereof. It was provided that after the board bad raised or lowered 
the assessment of any county m accordance with the percentage 
shown by the tabulated statement thereof it should give notice of 
such action to< the county judge, that he might appoint not exceed- 
ing five witnesses to appear before the board and testify under 
oath in référence to its action ; and that then the board should 
revise its action or not, as it might think just and proper. This 
latter act was amended by an act approved May 27, 1890 (1 Acts 
1889 r 90, p. 170, c. 1903), by which it was provided that the county 
judge and county attorney, as well as the county clerk, should 
swear to the correctness of the tabulated statement as to sales ; that 
the board should hâve authority to obtain and use any other évi- 
dence of values, and whether or not the property conveyed had 
been assessed at a greater per cent, of its actual value than in cases 
where property had not been conveyed; that the percentage at 
which property as to be equalized should be 70 per cent. ; and that 
the per cent, to be added or subtracted in equalizing assessments 
of personalty should be the per cent, added to or subtracted from 
the asSessment of lands alone. 

Thus stood the law when the Constitution of 1891 went into force. 
It was in quite an inconsistent shape. The taxpayer was required 
to give his property in under oath at its fair cash value; the assessor 
was required to swear that he would assess it at that value, to so 
assess it; and, before he could get his pay, to swear that he had so 
assessed it; and the supervisors were required to swear that, if 
they found that the assessor had not so assessed it, they would 
correct his error, and to so assess it. On the other hand, the Board 
of Equalization was required to equalize it in masses at 70 per cent, 
of its fair cash value. That Constitution was a radical departure 
from the Constitution of 1850 in its provisions in relation to tax- 
ation. The former had few, if any, provisions on that subject. The 
latter had quite a number. Amongst them was one (section 172) 
prescribing the value at which "ail property not exempted from tax- 
ation" should be "assessed for taxation," and a criterion of such 
value. That value was the "fair cash value," and that criterion was 
"the price it would bring at a fair voluntary sale." As to the efïect 
of this constitutional provision on existing law, Judge Day, in the 
case of Louisville Trust Co. v. Stone, 107 Fed. 305, 46 C. C. A. 299, 
said : 

"It established a rule for taxation inconsistent with the prior statutes, and 
must be taken as repealing those statutes which are in conflict with the con- 
stitutional provisions." 

This could only hâve had référence to the provisions of the act 
of 1888 as amended by the act of 1890, for they were the only prior 
statutes prescribing a différent rule, and therefore inconsistent or 
in conflict with that provision. It would seem, however, that it 
did not repeal those statutes in toto, but simply substituted a différ- 
ent standard of equalization, to wit, the fair cash value, instead of 
70 per cent, thereof. This was so held by the Court of Appeals of 
Kentucky in the case of Louisville R. Co. v. Com. (Ky.) 49 S. W. 
486. Judge Paynter there said: 
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"The act creating the Boàfd of Equalization and Assessment Is not 1b force 
in so far as section 172 of the Constitution and section 4028 of the Kentucky 
Statutes are in conflict therewith. In other words, the Board of Valuation 
and Assessment cannot equalize except upon a basis of the cash value of the 
property assessed." 

The next Législature after the adoption of said Constitution 
enacted a comprehensive law on the subject of revenue and taxation, 
which went into force November 11, 1892. Acts 1892, p. 277, c. 103. 
It contained a gênerai provision (section 4020, Ky. St. 1903) to the 
effect that ail property in this state not exempt from taxation should 
be assessed at its fair cash value, estimated at the price it would 
bring at a fair voluntary sale. The spécial provisions therein in re- 
gard to the taxpayer, the assessor, and the board of supervisors 
were substantially the same as in the said act of May 17, 1886, save 
that in each instance it was the fair cash value, estimated at the 
price it would bring at a fair voluntary sale, that the property was 
to be valued in assessing it; that the oath of the taxpayer was to 
be in writing, and signed by him, and the assessor was required to 
read it over to him before signing it, and to make oath before- 
hand that he would administer the prescribed oath to him, and after- 
wards that he had done so; and a penalty was prescribed for the 
assessor violating this requirement, and the taxpayer was made 
liable to punishment for false swearing if he made a false statement 
in his oath. No provision was contained in this act in relation to 
the State Board of Equalization. 

And finally came the act of March 29, 1902 (Acts 1902, p. 281, c. 
128). It, too, is a comprehensive one on the subject of revenue 
and taxation. It contains ail the provisions of the acts of May 17, 
1886 (1 Acts 1885-86, p. 140, c. 1233), and November 11, 1892 (Acts 
1891-93, p. 277, c. 103), hereinbefore referred to, but it goes beyond 
them in that in article 16 thereof it covers the ground of a State Board 
of Equalization — the same covered by the acts of May 10, 1884, and 
May 4, 1888, as amended by the act of 1890. This article consists 
of the same provisions as the act of May 4, 1888, as so amended, 
save that as to the qualifications of the appointed members of the 
board it is provided that no person should be eligible to appoint- 
ment who was under 30 years old, and that he should be a nouse- 
keeper, and the owner of real estate located in this state. Like the 
act of May 27, 1890, it provides that the board shall equalize assess- 
ments at 70 per cent, of fair cash value. Of course, in so far it is 
a violation of said constitutional provision. But in it we hâve a 
continuance of the législative inconsistency of requiring the tax- 
payer and one set of officiais to value property in assessing it for 
taxation at its fair cash value estimated at the price it would bring 
at a fair voluntary sale, and another set of officiais to equalize the 
primary assessments thereof on the basis of 70 per cent, of the fair 
cash value of the property assessed. 

Such, then, has been the législation in this state since before the 
Constitution of 1850 as to the value at which and the persons by 
whom property, assessments of which hâve since May 10, 1884, been 
subject to equalization by the equalizers, should be assessed. The 
only period of time that there was valid législation in existence provid- 
131 F.— 19 
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ing for the assessment of said property at less than its full and fair or 
fair cash value was from May 4, 1888, the date when the second 
act in relation to the equalizers became effective, and September 
28, 1891, the date as oî which the présent Constitution took effect. 
During this period the législation, so far as it related to the pri- 
mary assessments by the assessors and correction thereof by the 
supervisors, required, as it has always required, that they should 
be at the full and fair or fair cash value of the property assessed. It 
was only the législation in relation to the equalizers requiring them 
to equalize said assessments after such correction, first at 69 per 
cent, and then at 70 per cent, of its fair cash value, that provided 
for the assessment of said property at less than its full and fair or 
fair cash value. Said législation was regulative in its character. It 
is evidential âlso. It indicates that, though the législation in ex- 
istence when it was passed, and which had been in existence for 
many years prior thereto, provided said property should be assessed at 
its full artd fair or fair cash value, it was not in fact so assessed in 
the aggregate at more than 70 per cent, thereof ; for it is inconceiv- 
able that the Législature would hâve provided for an equalization 
on the basis of 70 per cent, if said property was then being or had 
theretofore been assessed in the aggregate at a greater percentage 
of its full and fair or fair cash value. This indication that said 
property had not theretofore been fairly assessed is borne out by a 
statement of the Court of Appeals of Kentucky through Judge Ben- 
nett in the case of Spalding v. Hill, supra, decided three months 
before the passage of said législation, as to the necessity which 
caused the passage of the previous act of May 4, 1884. It is in thèse 
words : 

"It is the settled doctrine of this state that for the purpose of taxation prop- 
erty must be assessed according to its true value ; that equality of burden is 
essential to thé correct administration of the government. But it is a fact 
known by ail that for years past the grossest inequalities hâve existed in the 
values flxed upon ail kinds of property by the county assessors, and that the 
county boards of supervisors hâve failed to correct the evil. In some counties 
it is said that assessors secure their élection by pledges made to assess the 
property in the county, or certain kinds of it, at a low value. In creating the 
State Board of: -Equalization the object was to correct this evil, and to hâve 
the assessment of taxes in the several counties equalized according to the value 
of the property therein, so that the state government might be supported by 
just and equal taxation." 

Further, there is in the act of May 4, 1888, a note of helplessness 
and despair, to wit, that it was regarded by the Législature that it 
was well-nigh impossible by mère législation, no matter how strin- 
gent, to secure an assessment of said property at its fair cash value. 
It is hard to understand why it was not provided that the equalizers 
should exercise a supervision over the action of the assessors as 
corrected by the supervisors, and bring the assessment of each class 
of said property in each county up to its fair cash value, and in that 
way bring about an equalization on any other idea than that it 
was felt that this could not readily be brought about by mère legis- 
ation. 

So forcible is the évidence thus afforded as to thèse two matters, 
;onfirmed, to a certain extent, as to one of them, by the opinion 
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of the Court of Appeals of Kentucky, through Judge Bennett, that it 
seems that it should be acceptée as conclusive in regard thereto. 
This being so, the question which we hâve to détermine, to wit, as 
to whether said property was assessed, after it had been equalized, 
for the year 1902 at its fair cash value, or at not more than 80 per 
cent, thereof, may be put in another form. It is this : Had section 
172 of the Constitution of 1891 and the stringent provisions of the 
act of November 11, 1892, been able, by the year 1902, to accom- 
plish that which the législation prior to the act of May 4, 1888, had 
been unable to accomplish, to wit, to secure an assessment of said 
property at its fair cash value? Had those laws, by that time, be- 
come written in the inward parts of taxpayers and assessing offi- 
ciais, so as to bring about a change in their settled habit in the matter 
of assessing property for taxation — so settled that the Législature 
felt forced to recognize it— a change from the habit of assessing at 
70 per cent, of fair cash value to the habit of assessing at full and 
fair cash value? As to such a great change being thus brought about 
one cannot help but be sceptical, and the aid which this historical 
survey brings to the solution of the question in hand is in inducing 
this attitude of scepticism towards the claim that said property was 
assessed for the year 1902 at its fair cash value. This attitude is 
strengthened by the évidence as to how relative to fair cash value 
said property was assessed, after equalization had, for the years 
1893, 1894, 1895, and 1896, which was subséquent to the taking effect of 
the Constitution of 1891 and the act of November 11, 1892. It 
consists of the affidavits and dépositions of L,. C. Norman, auditor 
for 1893, 1894, and 1895, and S. H. Stone, auditor for 1896, and the 
affidavits of J. S. Phelps, an equalizer for 1893, 1894, and 1895, 
John S. Murray, an equalizer for 1894, and L. C. Pritchard, Han- 
cock Taylor, and Ben D. Ringo, equalizers for the years 1895 and 
1896. Thèse seems to be ail the surviving members of the State 
Board of Equalization for those years. There is no other évidence 
bearing upon its action as to those years. It is to the efïect that 
said board equalized the assessments of said property in accord- 
ance with the requirement of said statute of May 4, 1888, as amended 
by the act of May 27, 1890, the same as if it had not been afïected 
by said constitutional provision and act of November 11, 1892; i. e., 
at 70 per cent, of its fair cash value. Hancock Taylor states that 
80 per cent, of the priées at which the real estate sold according to 
the reports of the county clerks was assumed at its fair cash value, 
and the assessments were equalized on the basis of 70 per cent, 
thereof. As to the years 1897 and 1898 the évidence is not uniform. 
The question as to those years was involved in the case of Louisville 
Trust Co. v. Stone, supra, and in the opinion therein ail the évi- 
dence introduced in that case bearing on that question is fully set 
forth. Some of it has been introduced herein. The conclusion of 
the court as to the effect of that évidence is binding upon this court. 
Though it denied the complainant therein the relief sought, it did 
not do so because its conclusion in regard thereto was not that 
said property had been assessed after equalization had for those 
years at its fair cash value. It was impressed by complainant's 
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contention that it had not been. In referring thereto Judge Day 
said, "There is much force in this argument." Its conclusion was 
simply that complainant's contention had not been made out "by 
the convinçing proof required." As to the years 1899, 1900, and 
1901, there is no évidence directly bearing thereon as to how, rela- 
tive to value, said property was assessed after equalization had. 
But though, because of "the conclusion in Louisville Trust Co. v. 
Stone, as to the years 1897 and 1898, and the absence of direct évi- 
dence as to the years 1899, 1900, and 1901, we cannot, so far as 
our investigation has thus far progressed, take position as to how 
said property for said years was assessed after equalization had, 
the évidence as to the years 1893, 1894, 1895, and 1896 is sufficient 
to warrant the conclusion that for those years it was so assessed 
at not more than 70 per cent, of its fair cash value. This fact we say 
strengthens the attitude of scepticism towards the claim put forward 
herein that for the year 1902 said property was assessed after equal- 
ization had at its fair cash value, induced by the historical survey we 
hâve made. 

We are warranted, therefore, in entering upon a considération 
of the évidence bearing upon the question as to the valuation at 
which said property after equalization had was assessed for that 
year from this standpoint of incredulity. That évidence, in our 
opinion, shows beyond question that it was so assessed at not more 
than 80 per cent, of its fair cash value. It is possible that the as- 
sessments hâve been worked up 10 per cent. — that is, from 70 to 80 
per cent. — but certainly not higher than 80 per cent. That this is so 
results from a comparison of the total assessments of said property 
after equalization had for the year 1902 with the year 1891. How- 
ever it may hâve been after the latter year because of said Consti- 
tution and act of November 11, 1892, it is certain that for said year 
said property was not assessed after equalization had at more than 
70 per cent, of its fair cash value. The then existing law, as to 
whose validity there can be no question, required that assessments 
should be equalized on a 70 per cent, basis. There is no évidence 
tending to rebut the presumption that the law was complied with 
in this particular. L. C. Norman, auditor for that year, testified 
that it was. In the report of the equalizers for the year 1896, is this 
answer to certain criticisms of a "few public speakers and news- 
papers of the state" — evidently made in the campaign in the fall 
of 1895 for state officers — to wit: 

"The principal charge brought against this board, and to which it objects, 
is, in effect, that 'unreasonable and unlawful additions hâve been made to the 
assessed valuation in the state, that revenue may be created to refill an empty 
treasury.' The f acts and figures disproving any such charge are thèse : For 
the years 1889, '90, '91, and '92— the last four years under the law which re- 
quires ail real estate to be assessed at 70 per cent, of its 'fair cash value— the 
average equalized value of lands in this state was $237,888,310. It will be 
admitted that la,nds are very rarely, if ever, either assessed or equalized for 
taxation at more than the law requires. Then it is sàfe to assume that the 
average equalized value above givên was not greater than '70 per cent, of the 
fair cash value' of lands in this state. Now, if $237,888,310 was only 70 per 
cent, of the average 'fair cash value' of said lands for the years 1889, '90, '91, 
'92, then it necessarily follows that the 'average fair cash value' of lands for 
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those years was $339,840,404, which amount is $85,023,275, or more than 33 
per cent, greater than $254,817,129, the amount at which the board has this 
year equalized the value of the lands of the state for taxation." 

Indeed, it seems to be conceded by défendants that said property 
was not assessed, after equalization had for the year 1891, at more 
than 70 per cent, of its fair cash value. Another fact which seems to 
be conceded is that there was as much property in quantity, and it 
was of as great a fair cash value, in 1902 as in 1891. There is no 
reason to contend the contrary. For some reason there was a less 
acreage of lands assessed in 1902 than 1891. In 1891 there were 
25,095,554 acres and in 1902 24,416,479 acres, or 679,075 acres less. 
But the town lots were more. In 1891 there were 82,483 and in 
1902 114,420, or 21,987 more. As to personalty subject to equaliza- 
tion, the only items as to which quantity is given are live stock, 
stores, diamonds, and steamboats. The quantity of live stock and 
diamonds was greater in 1902 than in 1891, and of stores and steam- 
boats less. As to the comparative fair cash value of the assessable 
property subject to equalization of the two years the only évidence 
is affidavits of five îndividuals, résidents of Louisville, and experi- 
enced real estate men, to the eft'ect that the value of the lands in 
the state had increased from 1891 to 1902 20 to 25 per cent. Ac- 
cepting as facts, therefore, that said property was assessed in 1891 
after equalization had at not more than 70 per cent, of its fair cash 
value, and that in 1902 it was at least of as great a fair cash value as 
it was in 1891 — both of which are practically conceded by défend- 
ants — a comparison of the assessments after equalization had for 
the two years yields this resuit : 

For the year 1891, the assessments of the différent classes were as 
follows, to wit : 

Lands $236,133,808 

Town lots 155,496,486 

Personalty subject to equalization 89,300,329 

Total of ail $4SO,930,623 

For the year 1902, they were as follows, to wit: 

Lands $258,040,303 

Town lots 203,810,427 

Personalty subject to equalization 72,557,539 

Total of ail $534,417,269 

If, then, $480,930,623 was 70 per cent, of the fair cash value in 
1891, then $687,043,747 was the full fair cash value. Eighty per 
cent, of the latter sum is $549,634,997.60, or $15,217,718.60 more 
than the assessment for the year 1902. Or, limiting the comparison 
to the assessments of lands, the largest of the three classes, and 
making it by the acre, we hâve this resuit : Lands after equalization 
had were assessed in 1891 at $9.58 per acre, and in 1902 at $10.57 per 
acre. If $9.58 per acre was 70 per cent, of the fair cash value of 
lands in 1891, then the full fair cash value was $13.68 per acre. 
Eighty per cent, thereof is $10.94 per acre, or 37 cents per acre more 
than in 1902. In the year 1896, when, in défense of the attacks 
made on it the previous fall, it was shown by the equalizers how 
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favorable to the taxpayers the assessment of that year had been 
as compared with the assessment of 1891, the assessment of lands 
was at $10.81 per acre, or 24 cents per acre môre than 1902. The 
total assessment of personalty not subject to eqùalization in 1891 
was $55,941,616, as against $64,412,354 in 1902. 

The conclusion announced as to the question in hand results also 
from a considération of the évidence bearing more directly on it. 
There were furnished to the eqùalizers for use in making the eqùali- 
zation for the year 1902 tabulated statements as to lands from 116 
of the 119 counties of the state, and as to town lots from 112. After 
the eqùalizers had purged them of such sales as they had reason to 
believe were for fictitious considérations, of commissioners' sales, 
of exchanges, and of conveyances for natural love and affection, 
the numberof sales of land exceeded 9,500, of which over 4,000 were 
cash sales, and of tpwn lots exceeding 7,250, of which over 2,275 
were cash sales. There is no good reason to doubt that the sales 
that were not entirely for cash were, in so far as not for cash, for 
that which was équivalent thereto, to wit, interest-bearing notes. 
The lowest number of sales from any one county was 12 of lands 
alone from Jackson county. In 77 of the 115 counties furnishing 
tabulated statements as to lands the percentage that the total of 
the assessments of the lands sold was of the total of the priées at 
which same sold was 80 and under, and in 39 it was over 80. In 
24 of the latter it was over 85 ; in 12 over 90 ; in 5 over 95 ; in 2 just 
100; and in three over 100, the percentages of which 3 were, re- 
spectively, 114, 116, and 133. In 1 of the 77 counties where the per- 
centage was 80 and under it was under 50, to wit, 46 ; in 8 it was 
under 60 ; in 24 it was under 70 ; in 67 it was under 80 ; and in 
10 it was just 80. In 67 of the 112 counties furnishing such state- 
ments as to town lots the percentage that the total of the assess- 
ments of the town lots sold was of the total of the priées at which 
same sold was 80 and under, and in the other 45 it was over 80. In 

28 of the latter the percentage was over 85 ; in 15 over 90 ; in 11 
over 95 ; in 6 just 100 ; and in 3 over 100, the percentages of 
which 3 were, respectively, 104, 120, and 149. In 2 of the 67 counties 
where the percentage was 80 and under it was under 60; in 14 it 
was under 70 ; in 52 it was under 80 ; and in 15 it was just 80. In 

29 of the counties furnishing such statements as to both lands and 
town lots the percentage was above 80 as to both ; in 6 of thèse the 
percentage was exactly the same as to both; and in 13 thereof the 
percentages were within 1 and 2 per cent, of each other. This is 
what thèse tabulated statements show as to the action of the local 
assessing officiais as to lands and town lots sold in the counties 
furnishing them. There is évidence to the effect that in some, if not 
in many, of those counties lands and town lots not sold were as- 
sessed at a less percentage bî fair cash value than those that were 
sold; or, in other words, that those sold were purposely assessed 
at a greater percentage than those not sold, in order to affect the 
action of the eqùalizers, and prevent them from raising the assess- 
ment of the county in which it was done. That in the course of the 
nssessment of property for taxation in this state local assessing 
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officiais hâve so acted as to prevent their respective counties from 
bearing their just proportion of the burden of state taxation was 
directly charged by the Court of Appeals through Judge Bennett in 
the case of Spalding v. Hill, supra. It was this fact that brought 
about the création of the State Board of Equalization. That soon 
after its création it was realized that lands and town lots sold might 
purposely, for the reason stated, be assessed by said officiais at a 
greater percentage than lands and town lots not sold is évident 
from the provision in the act of May 27, 1890, that the equalizers 
were authorized to obtain and use other évidence than the tabulated 
statements as to whether property not sold had been assessed at 
as great a percentage of its actual value as that sold. That in fact 
the assessments of lands and town lots sold were assessed at a 
greater percentage than those not sold for the year 1902 in certain 
of the counties is shown by the évidence. An assessor for a certain 
county, whose term of office covered the years 1898, 1899, 1900, 
and 1901, and who, therefore, made the assessment for the year 1902 
in the fall of 1901 for his county, states in an affidavit that during 
his term of office it was the rule to assess the real estate in his 
county at about 60 per cent, of what it would, in the opinion of the 
assessor and supervisors, bring at a fair voluntary sale — this being 
supposed to meet the constitutional and statutory requirement of 
fair cash value ; that the only exception to this rule was in the case 
of transfers of real estate; that this property was assessed at 80 
per cent, of the purchase price for the year in which the transfer 
was made, and that the next year the assessment was lowered to 
the 60 per cent, basis. The object intended to be accomplished by 
this method of procédure is thus stated by him : 

"The object of this was to make a showing on the transfers which would 
keep the State Board of Equalization from raising the entire county ; it being 
deemed good business to let a few transfers bear for one year the increase, 
rather than the entire assessable property of the county." 

Still further, the chairman of the equalizers for the year 1902 on 
direct examination testifïed that sometimes the transfer sheets were 
doctored by the supervisors or by the assessor of a county, and ren- 
dered wholly worthless as évidence before them; and, when asked 
on cross-exàmination as to what he meant by saying that certain 
transfer sheets had been doctored by said officiais, he testified that 
those officiais had concluded that this élément of évidence some- 
times led to counties being raised by the equalizers, and, in order to 
obviate this, the assessor, when he found that a man had bought a 
pièce of property for a certain price — say, $2,500 — he would insist 
on the purchaser listing it at exactly what he had paid for it, and 
where that was overlooked by the assessor it was attended to by the 
supervisors; that he was sure that in the year 1902 there were 
several counties that had been listed exactly at the priées recited in 
the transfers; and that his board "rapped the knuckles" of those 
fellows about the matter, and indicated that they could not deceive 
it in that way. This testimony is concurred in by that of other of 
the equalizers. And in their report for the year 1902 the equalizers 
hâve this to say concerning this practice, to wit: 
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"We désire also to call attention to the injustice practlced în some of the 
counties of the state of listing the lands and lots sold during the year at a 
valuation out of any proportion to the valuation flxed upon the other lands and 
lots in the same county. The priée which real estate in a community brings 
upon the market afïords a very fine index to the correct valuation of property 
in that locality, and should greatly aid the assessor and supervisors in arriv- 
ing at a fair valuation not ouly of the property transferred, but of other prop- 
erty similarly situated. It is œanifestly unjust, however, to require the 
owner of real estate which lias been sold during the year to list it at its full 
cash value, and at the same time allow his neighbors, with property equally 
valuable, to escape with valussions grossly out of proportion. Nor does this 
injustice in any way enable the counties practicing it to escape détection by 
this board, where their other property is not valued up with the transferred 
realty. By a System gradually perfected and elaborated by years of expérience 
and study of the question, this board has found it possible always to detect 
an effort to escape the just opération of the law by this species of 'doctoring' 
the list of transferred property., The custom is so manifestly unjust both to 
a class of taxpayers and to this board that we trust this year the supervisors 
will see that the real estate not sold in the several counties is listed as well 
as that portion of it which is transferred." 

Just to what extent the assessments for the year 1902 were doc- 
tored in this way the évidence does not disclose. The fact that in 
as many as 29 of the counties where the percentage of assessment 
to fair cash value excéeded 80 this applied to both assessment of 
lands and town lots, that in 6 of thèse the assessments of lands and 
town lots were exactly of the same percentage, and in 13 others 
they were within 1 and 2 per cent, of each other, is calculated to 
make one suspicious as to the assessments of a large majority of 
the counties whose percentage excéeded 80. But that the doctoring 
was not confmed to those counties whose percentage excéeded 80 
is shown by the afndavit of the assessor referred to, the percentage 
of whose county, according to his statement, was 80 as to ail real 
estate sold, but according to other évidence in the record was 78 
as to lands and 75 as to town lots. 

In view, then, of the présence in the assessments of lands and town 
lots sold and embraced in the tabulated statements of this élément 
of doctoring, it is reasonable to conclude that in but few, if any, of 
the counties furnishing such statements, were the assessments of 
lands and town lots not sold by the local assessing officiais at a 
greater percentage of fair cash value than the average percentage 
of fair cash value at which ail the lands and town lots sold in ail of 
said counties were assessed. This percentage may be ascertained in 
either of two ways. One is by adding together the percentages of 
the various counties, and dividing their sum by the total number 
of counties. According to this method the average percentage' as 
to lands was 77 and as to town lots 80. The other is by adding 
together the priées and assessments of ail the lands and town lots 
sold, and ascertaining the percentage that the sum of the latter is 
of the sum of the former. The total of the prices of the lands sold 
was $13,235,249, of which $3,917,874 was for cash sales; and the 
total of the assessments of said lands was $10,381,009, or 78 pet 
cent, of the former sum. The total of the prices of town lots sold 
was $10,257,710, of which $1,827,189 was for cash sales. The total 
of the assessments of said town lots was $8,140,721, or 79 per cent. 



LOTJISVILLE A X. B. OO. V. OOTTLTEE. 297 

of the former sum. So that the average percentage, according to 
this method, is 78 as to lands and 79 as to town lots. 

It is likewise reasonable to conclude that in those counties fur- 
nishing tabulated statements personal estate subject to equalization 
was assessed by the local assessing officiais at no greater percentage 
of fair cash value than real estate, and that in those counties not 
furnishing such statements, of which there were three that furnished 
no statement as to lands and seven that furnished none as to town 
lots, ail of the assessable property subject to equalization was as- 
sessed at no greater percentage of fair cash value than either of the 
average percentages given above. The upshot of this line of rea- 
soning, therefore, is that, so far as the action of the local assessing 
officiais was concerned in relation to the assessment for 1902, but 
little, if any, of said property outside of that whose assessments were 
doctored in the manner indicated, was assessed by them at a greater 
percentage of fair cash value than 80. 

Then, as to the action of the equalizers in relation thereto. Here- 
tofore the tabulated statements hâve been availed of to détermine 
the percentage of fair cash value at which the real estate embraced 
in them was assessed by the local assessing officiais, and as a basis 
of inference as to the percentage of fair cash value at which the real 
estate not embraced in them and personal estate subject to equali- 
zation was so assessed. They may be availed of for another pur- 
pose, and that in connection with the matter in hand ; i. e., action 
of the equalizers. They contained, after being purged as aforesaid, 
a statement of the cash priées which the lands and town lots em- 
braced in them brought at fair voluntary sales, and hence show the 
fair cash value thereof. If, then, the average fair cash value of the 
lands and town lots not embraced in them can properly be assumed to be 
the same as the average fair cash value of the lands and town lots 
embraced in them, the fair cash value of ail the lands and town lots 
in each of said counties can be readily obtained. Having in this 
way obtained the fair cash value of ail such lands and town lots, the 
total assessments thereof after equalization had can be compared 
therewith, and the action of the equalizers as to the percentage of 
fair cash value at which they put the assessments can be determined. 
Pursuing this course, the resuit is that in ail but 17 of the 116 
counties furnishing tabulated statements as to lands sold for the 
year 1902 the assessments of lands therein after equalization had 
were 80 per cent, and under of the fair cash value thereof. As to 
the 17, a comparison of the final assessments of lands therein with 
such assessments thereof for the year 1891 and with the average 
of the assessments thereof for the previous rive years indicates that 
the average of the fair cash value of the lands sold therein was below 
the average fair cash value of ail the lands of said counties, just as un- 
doubtedly in the counties where the percentage was greatly less than 
80 the average of the fair cash value of the land sold must hâve been 
greater than the average fair cash value of ail the lands of said 
counties. This indicates that in ail cases the average fair cash value 
shown by the tabulated statements cannot be accepted as the average 
fair cash value of ail the lands and town lots in the counties fur- 
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nishing such statements, and that, therefore, a comparison of the 
final assessments of ail the lands and town lots in such counties 
with the fair ëash value thereof, ascertained in this way, cannot be 
accepted as showing the exact percentage of fair cash value at 
vvhich the lands and town lots were assessed after equalization had 
in every county. But it is reasonable to conclude that in but few, if any, 
counties the percentage that the final assessments were of the fair 
cash value of the lands therein exceeded but little, if any, the average 
of ail the percentages ascertained in this way. The average of ail 
such percentages was 70. The record does not disclose the separate 
percentages as to town lots for the counties furnishing tabulated 
statements ascertained in this way. But the average thereof is shown 
to hâve been 82. This average is slïghtly in excess of 80, but, in 
view of the other circumstances bearing on the action of the equal- 
izers, it is not out of the way to treat the percentage as to town lots 
after such action was had at not exceeding 80. It is reasonable 
to conclude that personalty subject to equalization in such counties, 
and property subject thereto in counties not furnishing tabulated 
statements, were assessed after equalization had at not exceeding 80 
per cent. If so, then ail the property in this state subject to equali- 
zation after equalization had was assessed for the year 1902 at not 
more than 80 per cent, of its fair cash value. 

But a comparison of the assessment of 1902 with that of 1891, and 
the line of reasoning just pursued, are not the only considérations 
that lead us to the conclusion which we hâve announced. It is what 
one would expect from the course of procédure followed by the 
equalizers as shown by the évidence. So far as they made use of the 
tabulated statements at ail in determining what their action should 
be, it was upon an 80 per cent, basis ; i. e., they treated 80 per cent, 
priées shown by the statements as the fair cash value of the lands 
and town 1 lots embraced in them, and compared therewith the as- 
sessments thereof by the local assessing officiais in order to déter- 
mine the percentage of fair cash value at which they had made their 
assessments. This they did in every case. The évidence is uniform 
to this efïect. Such is the testimony of 6 of the 7 appointed equal- 
izers, of the auditor, of 2 of the secretaries of the board, and of 46 
of citizens of 28 différent counties, who appeared before the equal- 
izers to protest against tentative action on their part. There is no 
évidence to the contrary. But as a matter of fact they made but 
little use of the tabulated statements, even on this 80 per cent, basis. 
Instead of using thèse statements, the main guides they availed 
themselves of in determining what their action should be were the 
previous years' assessments, and the average of the previous five 
years' assessments, or of the previous four years' assessments, and 
that of 1902. The évidence does not make clear which of thèse two 
alternatives is true. That such was their course of procédure we 
know from their own statements in this case under oath and a 
detailed considération of their work. Their testimony in regard, to 
the tabulated statements is as follows : One equalizer testified that 
those statements wère very little help to them, and afïorded very 
little information; another that he had never, in his work on the 
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board, considered them of much importance, but considered them 
very unreliable and misleading; another that they made up their 
minds that they were unreliable ; another that they made very little 
use of them, and did not hâve much faith in them; and another 
that they did not consider them very valuable. As to whether 
their characterization of thèse statements 1s justified by anything 
shown definitely in regard to them will be considered further on. 
Then, as to what a detailed considération of their work shows. 
Take the 77 counties of the 116 furnishing statements as to lands 
where the percentage was 80 or under. There were only 10 of them 
just 80 ; the other 67 were under 80. We hâve no account of action 
as to 3 of them by the equalizers. They did not raise ail of the 
other 64 to 80, which they would hâve done had they been controlled 
by the tabulated statements on the 80 per cent, basis. There were 
16 of thèse 64 under 80 which they did not raise at ail. In ail of 
thèse 16 save 1 the assessments as made by the local assessing offi- 
ciais were the same or greater than the previous year's final assess- 
ment. On the other hand, there were 48 of the 64 under 80 which 
they did raise. In 32 of thèse 48 counties the assessments as made 
by said officiais were less than the previous year's final assessment. 
They raised 6 of them not as high as that assessment, 11 of them 
just as high, 9 of them only 1 per cent, higher, 2 of them just 2 per 
cent, higher, and only 4 of them more than 2 per cent. In the case 
of thèse 4 the assessments so raised were considerably less than 80 
per cent, of the priées shown by the statements. In only 16 of said 
48 under 80 which they did raise were the assessments as great or 
greater than the previous year's assessments. In one half of thèse 
the assessments were greatly less than 80 per cent, of said priées, 
and the other half, which were not so greatly less, were raised just 
to 80 per cent. As to the 10 that were j,ust 80, no raise was made 
as to 8 of them. In thèse the assessments as made by local officiais 
were as great or greater than previous year's assessments except 
in but one case, and it was just 2 per cent. less. The other two were 
raised, and the assessments in thèse cases were less than previous 
year's assessments. The equalizers raised one just to that assess- 
ment and the other short of it. Then take the 39 counties of the 
115 furnishing statements as to lands which showed a percentage in 
excess of 80. In 19 of thèse there was no raise made, and in ail of 
thèse but 3 the assessments as made by said officiais were as great 
or greater than the previous year's assessments. Where greater, 
they were, as a rule, only slightly greater. In 2 of the 3 that were 
not as great they lacked only 1 per cent, of being as great. In the 
other 20 of said 39 counties a raise was made, but in ail but 1 of 
thèse assessments as made by said officiais were less than the pre- 
vious year's assessments. As a rule, the 19 that were less were 
raised to the previous year's assessments. Only 4 were raised to 
more than thèse assessments. Of thèse 3 were raised 1 per cent, 
and the other 2 per cent. Or, putting the matter in another way: 
In 42 counties no raise was made at ail, and of thèse only 5 were 
not as great or greater than the previous year's assessments. In 70 
counties a raise was made, and of thèse only 17 were as great or 
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greater thaii the previous year's assessments. The other 53 in whicH 
raises were made were less than the previous year's assessments, 
and of thèse 34 were not raised greater than said previous year's 
assessments, 12 were raised 1 per cent, greater, 3 were raised 2 per 
cent, greater, and only 4 in excess of 2 per cent, greater. 

The resuit of this detailed considération of the work of the equal- 
izers in relation to lands is to bear out their testimony that they 
gave but little efïect to the tabulated statements, even on the 80 per 
cent, basis, and to show that their action was practically controlled 
and determined by the previous year's assessment. A like consid- 
ération of their work as to town lots will show substantially the 
same resuit, and a comparison with the five-year average as to both 
lands and town lots will not differ greatly from the comparison with 
the previous year's assessment. 

The attitude of the equalizers towards previous assessments, and 
how they regarded them, is indicated by the testimony of one of 
them that they assumed that property had theretofore been assessed 
at its fair value, and of another that they presumed that it had been 
assessed in previous years on a 100 per cent, basis. How unwar- 
ranted this assumption or presumption was is shown by the consid- 
ération that in previous years down to and including the year 1896 — 
for at least four years after the Constitution of 1891 and the act of 
November 11, 1892, went into efïect — property subject to equaliza- 
tion had been assessed at not more than 70 per cent, of its fair cash 
value; that the évidence does not warrant the conclusion that be- 
tween 1896 and 1902 there was any material change in the percentage 
of valuatiori at which property was assessed; and that if in those 
years the equalizers acted upon the same assumption or presumption, 
and looked back to previous years' assessments, rather than to the 
tabulated statements, as the guides for their action, property for 
said years as well as for the previous years could not hâve been 
assessed at its fair value, or on a 100 per cent, basis, but must hâve 
been assessed at not much, if any, greater per cent, of its value than 
70per cent. 

It is questionable whether the equalizers had the right to make 
use of thèse previous years' assessments to any extent in determining 
what their action should be. If there is any authority at ail for their 
use thereof for this purpose, it is to be found in the provision in 
the act of -May 27, 1890, incorporated in section 6, art. 16, p. 388, of 
the act of March 29, 1902, that the equalizers should hâve authority 
to obtain and use othër évidence as to values than said tabulated 
statements. But if authority so to use said previous years' assess- 
ments was thus conferred upon the equalizers, it certainly was not 
intended that they should practically set aside the tabulated state- 
ments, and dépend àlmost entirely upon previous years' assessments, 
in determining what their action should be. It was expressly pro- 
vided that, if there had not been as many as five sales of land in 
any county, the assessment of lands and personalty should remain 
as fixed by the local assessiiig officiais, and that the same rule should 
apply as to town lots. It could not hâve been intended that, where 
there were not the requisite number of sales, there was no jurisdic- 
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tîon to act at ail, and yet, where there was that number or more, the 
equalizers had the right to disregard them, and be controlled in 
their action by previous assessments. The importance attached to 
them is evidenced by the provisions made to secure their accuracy. 
And one cannot avoid the conviction that, where they were accu- 
rate and genuine, it was intended that they should be well-nigh con- 
trolling. This method of determining fair cash value was in exist- 
ence at the adoption of the Constitution of 1891, and when the test 
of fair cash value was prescribed therein to be the price which prop- 
erty would bring at a fair voluntary sale it is reasonable to infer that 
this method of determining that fact wâs had in view, and thereby 
sanctioned. That instrument was the beginning of a new era in the 
matter of taxation in this state. It contemplated a change in the 
value at which property should be assessed for taxation, and it is 
inconsistent with this view that thereafter assessing officiais should 
look back at former years' assessments, and be governed by them 
in determining how, relative to value, property should be assessed. 

The évidence discloses no justification for the treatment afïorded 
thèse statements by the equalizers, or for the characterization of 
them made in their testimony herein. One accounts for their placing 
them upon the 80 per cent, basis, so far as they used them at ail, by 
the fact that in them were sales and conveyances of the kind of 
which they purged them as hereinbefore stated. This, however, will 
not do, for they were not put on that basis until after they had been 
so purged. Another accounts for their action in this particular on 
the ground that many of the sales were upon time, and it did not 
appear in many, if not in a large majority, of instances that the 
deferred payments bore interest. Neither will this do. In only two 
instances did it appear affirmatively that the deferred payments bore 
no interest. As a rule, the statement as to the terms of payments 
of the considération was briefly "cash and notes" or "cash." It is 
reasonable to infer, nothing else appearing, that thèse notes bore 
interest, and hence were équivalent to cash. 

It is to be noted that in the report of the proceedings of the equal- 
izers for the year 1902 a communication is addressed to the county 
clerks, and their attention is called to the provisions of the act of 
March 29, 1902, prescribing their duties in relation to the equalizers. 
They are called upon to carefully, accurately, and promptly make 
out and furnish to the auditor the tabulated statements; but no- 
where is their attention directed to the fact that thèse statements 
which had been furnished were not sufficiently definite as to the terms 
of payment of the considération so as to enable the equalizers to 
détermine the cash priées at which the property listed had been sold, 
and requesting them to make them more definite in this particular. 
It is hard to understand why, if the equalizers had felt much diffi- 
culty along this line, they would not hâve directed the attention of 
the county clerks to it, in order that it might be removed as to the 
future work of the equalizers. But if either of thèse two reasons, 
or any other conceivable one, was sufficient justification for the equal- 
izers concluding that 80 per cent, of the prices at which the real 
estate was represented as having been sold was the fair cash value 
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thereof, they showed by their action that they did not put much 
faith in any such conclusion. In many of the counties where the per- 
centage was under 80 they did not raise their assessments at ail, 
and in but few of those that they did raise did they raise them to 
the 80 per cent. Then, if this conclusion was warranted, ail counties 
vvhose percentage was above 80 should hâve been lowered to that 
percentage. As stated, there were 39 counties that were above 80 
per cent, as to' land and 45 as to town lots, yet not in a single in- 
stance did they lower the assessment of a county. That they did 
not do so shows that they could not hâve had any faith in their 
conclusion that 80 per cent, .of the prices at which the property sold 
was the fair cash value thereof. There is less reason in the évidence 
for their having set them aside entirely, as they seem to hâve done 
substantially. The only possible justification for their having done 
so was the testimony of witnesses before them, sent there by the 
county judges in response to tentative action, of which notice was 
given as provided in the statute. But, though they testified fully in 
regard to their action, no one of them has referred to any reason 
given by any witness as to why any tabulated statement should be 
set aside. According to the testimony of the chief secretary of the 
board, none of thèse witnesses were sworn, and their main function 
seems to hâve been as advocates, rather than witnesses. In the re- 
port of the board they are generally termed a committee, rather 
than witnesses. Then they appeared from 57 counties only, and 
the equalizers, in their treatment of thèse tabulated statements, made 
no différence between those from counties sending witnesses and 
those not sending them. The fact, then, that in determining what 
their action should be, the equalizers, so far as they used said state- 
ments at ail, did so on the 80 per cent, basis, and that their action 
was not affected by them even on this basis, but was principally con- 
trolled by the previous assessments, was calculated to bring about 
the very resuit which the other évidence shows was brought about, 
and itself condnces to show that it was brought about. 

Such, then, are the reasons upon which we base our conclusion 
that the property in this state subject to jurisdiction of the State 
Board of Equalization was assessed after equalization had at not more 
than 80 per cent, of its fair cash value. The only things to the con- 
trary are the testimony by affidavit of 25 assessors, stating in gênerai 
language that they assessed the property of their counties at the 
fair cash value thereof, and the testimony by déposition of 6 of the 7 
appointed equalizers that they equalized the assessments subject 
to their jurisdiction on the basis of the fair cash value of the prop- 
erty assessed. Testing the truth of the testimony of thèse assessors 
by the showing made by the tabulated statements as to the per- 
centage which the assessments of the lands and town lots embraced 
in them bore to the cash prices at which they sold, we hâve this 
resuit: In only one county was the percentage as much as 100. As 
, to this county the percentage was that much as to both lands and 
town lots, and according to the testimony of the equalizers the as- 
sessment as to this county was doctored in the manner indicated. 
In the other counties the percentages as to land range from 60 to 93 
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per cent., only 7 of them being above 80 per cent. ; and as to town 
lots they range from 68 to 90 per cent., only 11 of them being above 
80 per cent. Testing that testimony as to lands by the percentage 
of assessment to fair cash value on the basis that the lands sold vvere 
of the average cash value of ail lands in the county, we hâve this 
resuit : In no county was the percentage as much as 100, and in but 
three of them was it in excess of 80, being as to those three, re- 
spectively, 83, 93, and 94. And, strange to say, of the assessors thus 
testifying is the one who in another affidavit, given on behalf of 
complainant, stated that the assessment of the real estate sold in his 
county had been doctored by him as heretofore stated. 

Then as to the testimony of the equalizers. However sincère they 
may hâve been in their belief that they equalized the assessments on the 
basis of the fair cash value of the property assessed, and by whatever 
assumptions or presumptions they induced such belief on their part, 
it seems to us that it is as certain as certain can be that they did not 
do so, and that, on the contrary, they equalized them on the basis of 
not exceeding 80 per cent. Our real conviction is that it is libéral 
to say that they equalized them on a basis as great as that. 

But, in order that complainant may be entitled to the relief which it 
seeks, it is not sufficient that such be the fact. It is essential that its 
property in this state should hâve been valued by the Board of Valuation 
and Assessment at its full fair cash value in the process of deter- 
mining the amount at which its intangible property should be as- 
sessed. Hère complainant and défendants exchange positions. The 
former contends that its said property was so valued ; the latter that 
it was not. This dispute, therefore, demands settlement at our hands. 

The détermination of the fair cash value of that portion of com- 
plainant's property located in this state cannot be readily accom- 
plished. Ail that can be expected is an approximation more or less 
near thereto. Its détermination involves the détermination of two 
sub-matters. One is the fair cash value of ail complainant's property, 
and the other the proportion thereof belonging to this state. Two 
ways of ascertaining the fair cash value of such properties hâve been 
resorted to in the course of valuing them for taxation. One is 
known as the "stock and bond plan," and the other as the "cap- 
italization plan." According to the former, the market value of the 
stock and bonds of the corporation owning the property is ascer- 
tained, and, as such stock and bonds represent every interest in the 
property, such valuation is assumed to be the value of the property. 
According to the other, the net income derived by the corporation 
from the property is ascertained, and such sum as that is 6 per 
cent, of is assumed to be such value. The particulars in which thèse 
two methods, especially the stock and bond one, do or may corne 
short of leading one to the fair cash value of the property, hâve been 
fully set forth by Judge Clark in the case of Railroad & Téléphone 
Co. v. Board of Equalizers (C. C.) 85 Fed. 311, and by Judge Gross- 
cup in the case of Chicago U. T. Co. v. State Board of Equalization 
(C. C.) 112 Fed. 607. In the former case Judge Clark expressed 
préférence for the capitalization plan. Both hâve been used by the 
Board of Valuatibn and Assessment of this state. The capitalization 
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plan was pursued by it in making the assessments of the Henderson 
Bridge Company, involved in the case of Henderson Bridge Co. v. 
Corn., 99 Ky. 623, 31 S. W. 486, 29 L. R. A. 73; Same v. Negley 
(Ky.) 63 S. W. 989. The stock and bond plan was pursued in making 
the assessment of the property of the Covington & Cincinnati Bridge 
Company, involved in the case of Com. v. Covington & C. Bridge 
Co. (Ky.) 70 S, W. 849. In the latter case Judge Hobson, in re- 
ferring'to the action of the board in the first Henderson Bridge Case 
said: 

"But this action of that board did not prevent another board for another 
year from adopting a différent Une if the law warranted it. There is notliing, 
therefore, in any of thèse cases, deterraining that the board did not hâve a 
right to adopt another basis of assessment." 

In the view we take of this case we do not find it necessary to 
express a préférence between thèse two plans. It does seem to us, 
however, reasonable to hold that, if the stock and bond plan is 
adopted, the Board of Valuation and Assessment should, as a rule, 
not confine itself to the market value of the stock and bonds at the 
moment of assessment, or even to the average market value thereof 
for a year previous thereto, or, if the capitalization plan is adopted, 
it should not, as a rule, confine itself to the net income for the year 
previous to the date of assessment ; but that in each case it should 
look to the average showing made by a séries of years — say, not less 
than five. This because this is what we conceive that one proposing 
to purchase such a property would do in order to détermine its 
fair cash va,lue, and what he could afford to give for it, and we think 
a board of valuation and assessment in making a valuation thereof 
for taxation should place itself in the shoes of such a person. It 
should always hold before itself that the ultimate thing which it is 
attempting to do is to détermine the fair cash value of the property 
in question, and that the market value of the stock and bonds or the 
net earnings are simply aids to that end. And that either may be a 
real aid to such an end, it is essential that it should cover a sufficient 
period to show the se,ttled conditions of things. In the décision of 
Judge Grosseup, referred to above, he expressed the opinion that 
under the stock and bond plan a five-year period should be adopted. 
In saying that the showing of a séries of years — and that for as many 
as five years — should be looked to, we would not be understood as 
laying down any hard and fast rule to be applied in every case. It 
is possible that in some cases it would not be reasonable so to do, 
and perhaps it is beyond our province to be laying down any rules 
for the guidance of said board. Ail that we would be understood 
as saying is that, in our opinion, it is reasonable, as a rule, to pur- 
sue such a course in making the valuation of such property for 
taxation, and that, if such a course is pursued, it cannot be said, 
nothing else appearing, that the resuit does not represent the fair 
cash value of the property. 

Then^ as to the plan to be pursued in ascertaining the proportion 
of the fair cash value of the entire property of complainant which 
properly belongs to this state. If the mileage of its property in 
and out: of this state were of like character and equal value, no doubt 
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the proper plan to be pursued would be to ascertain what proportion 
the mileage in the state was of the entire mileage, and adopt that 
proportion of the fair cash value of the entire property as the fair 
cash value of that part in this state. The Législature of this state 
at first acted upon the idea that in ail cases of this kind the mileage 
in and out of the state should be assumed to be of like character 
and equal value, and by section 5 of article 3 (chapter 103, p. 302) 
of the act of November 11, 1892, provided as follows : 

"That proportion of the value of the capital stock which the length of the 
lines operated, owned, leased or controlled in this state bears to the Unes 
owned, leased or controlled in this state and elsewhere shall be the value of the 
corporate franchise of such corporation Iiable for taxation in this state." 

But by the amendment thereto of June 9, 1893 (Acts 1893, p. 991, 
c. 217, § 4), it was enacted that the words "considered in fixing" 
should be inserted after the words "shall be," so that it was provided 
that such proportion should be considered in fixing such value, 
rather than should be the value thereof. This amendment was, no 
doubt, passed in order that the board should not be bound abso- 
lutely to accept such proportion of the cash value of the entire prop- 
erty as the value of that part of it in this state, and might be at 
liberty, in determining the value of such part, to consider the différ- 
ence in character and value, if any, between the mileage in and out 
of this state. 

Having thus indicated 'the matters to be determined in ascertaining 
the fair cash value of complainant's property in this state and the 
methods to be pursued in determining them, it is in order now to 
consider whether the défendants valued said property at its fair 
cash value. They put the fair cash value of the entire property at 
the sum of $129,560,663. They ascertained such to be its fair cash 
value on the capitalization plan, and in pursuing this method took 
into considération the average net earnings of the entire property 
for the preceding four years ; in other words, they capitalized the 
average net earnings for said four years. So doing, it gave the sum 
at which they valued the entire property. Had they taken into con- 
sidération the average net earnings for five years, and capitalized it, 
the valuation of the entire property would hâve been $7,625,447 less 
than what they put it at. Had they adopted the stock and bond plan, 
and taken into considération, according to showing made by Finan- 
cial Chronicle, as stated by counsel for complainant in their brief, 
the average market value of the stock and bonds for the preceding 
five years, the valuation of the entire property would hâve been 
$6,326,003 less than what they put it at. It seems that in making the 
tentative assessment they adopted the stock and bond plan, but 
considered only the average market value of the stock and bonds 
for the preceding year. This gave a valuation of $138,178,660, or 
$8,611,997 in excess of what they finally decided upon. But, after 
heaiing complainant, they decided upon the capitalization plan on 
the four-year basis. And, as stated, had they pursued either plan 
on the five-year basis, it would hâve given a valuation less than that 
which they made. There is hardly room, then, for défendants to 
contend that the fair cash value of complainant's entire property was 
131 F.— 20 
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in exce&s'Of tWe sum at which they fixed it when acting as a board. 
And the only grounds upon which they now contend that it was 
more are hot tenable upon any reasonable view of the matter. Those 
grounds are that the fair cash value of said property will be shown 
to be considerably in excess of the sum at which it was put if the 
stock and bond plan is adopted, and the highest market value of 
the stock within a year previous or its value on the date of assess- 
ment is alone considered, or if the capitalization plan is followed, 
and the netearnings for the previous year are alone regarded. But, 
as indicated above, it is, as a rule, not reasonable to limit the con- 
sidération of either plan to so short a period, and there is nothing in 
this case to show that it stiould be treated as an exception to the rule. 

Then, as to the proportion of the fair cash value of the entire 
property, which défendants took as the fair cash value of that part 
thereof in this state. They took 26 per cent, thereof. The facts 
in regard to this matter are thèse: Complainant operated in Ken- 
tucky L192.34 miles of road. It owned the Cecelia Branches, leased 
to the Illinois Central, and 46 miles long; the Clarksville & Prince- 
ton Division, leased to the Illinois Central, and 20.7 miles long ; and 
a part of the Paducah & Memphis Line, leased to the Nashville, 
Chattanooga & St. Louis Railway, and 49.23 miles long; and con- 
trolled in a certain sensé, if not in that of the statute, a part of the 
Nashville, Chattanooga & St. Louis Railway, 8.06 miles long. Add- 
ing thèse four sums to the mileage operated, makes a total of 1,316.33 
miles of railroad operated, owned, leased, or controlled by com- 
plainant in this state. Out of this state complainant operated 2,238.86 
miles of foad. It owned the rest of the Paducah & Memphis Line, 
leased as above statéd, 204.97 miles long. It held under a lease 
the Georgia Railroad, a one-half interest in which it had sublet 
to the Atlantic Coast Line, 624 miles long; and it controlled as 
aforesaid the rest of the Nashville, Chattanooga & St. Louis Rail- 
way, 933.60 miles long. Adding thèse three sums to the mileage 
operated, makes a total of 4,001.43 miles of railroad operated, owned, 
leased, or controlled outside of the state. Adding the mileage in 
and out of the state together makes a total mileage of 5,317.76. 
The per cent, that the mileage in Kentucky is of this sum is 24.75, 
or 1.25 per cent, less thàn the défendants took. They contend, how- 
ever, that the mileage of the Georgia Railway and that of the Nash- 
ville, Chattanooga & St. Louis Railway Company should not be 
treated as part of complainant's mileage under the statute. If both 
are deducted, the percentage is 34.86 ; if the mileage alone of the 
latter is deducted, the percentage is 29.89 ; if the mileage alone of 
the former is deducted, the percentage is 27.87. So that it must be 
maintaihed that both mileages should be included in order to warrant 
a percentage as low as 26, though the whole of both mileages is not 
essential to bring it that low. 

As to the Nashville, Chattanooga & St. Louis Railway Company, 
it is not contended that it was operated, owned, or leased by it. 
The right to include it is based solely upon the claim that it was 
controlled by complainant. The facts in regard to its control are 
that it owns ovef three-fifths of its capital stock, and thereby elects 
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its directors, and through them dictâtes and controls its policy. By 
virtue of said ownership it is entitled to share in the net earnings 
of said railroad, and said stock is pledged as security for part of its 
bonded indebtedness. The défendants contend that this railroad is 
not controlled by complainant vvithin the meaning of the statute. 
They cite a number of authorities which they claim support this 
contention. They are principally to the effect that where one cor- 
poration owns the majority or the entire capital stock of another 
corporation, there is no merger of the latter into the former; that 
each is a separate entity; and that the former is not responsible 
for the contracts or torts of the latter. This is undoubtedly true, 
but we cannot see that this throvvs any light upon the sensé in which 
the word "controls" is used in the statute in question. The only 
case cited which there is room to claim bears upon the proper con- 
struction of that word as so used is the case of Pullman Palace Car 
Co. v. Missouri Pac. Ry. Co., 115 U. S. 587, 6 Sup. Ct. 194, 29 h. Ed. 
499. In that case the construction of a contract between the Missouri 
Pacific Railway Company and the Pullman Palace Car Company 
was involved. The former corporation had agreed to use the lat- 
ter's cars on "its own line of road and ail roads which it now con- 
trols or may hereafter control by ownership, lease, or otherwise." 
The question was whether the Missouri Pacific Railway Company, 
a new corporation of the same name as that which made the con- 
tract with the Pullman Palace Car Company, formed by a consolida- 
tion of it with other corporations, was bound by that contract to 
use said car company's cars upon the railroad of the St. L,ouis, Iron 
Mountain & Southern Company, ail but a small part of the stock 
of which it had acquired. It was held that it was not bound to do 
so, and that on two grounds. One was that the new railway Com- 
pany was only bound to carry out the contract as to roads con- 
trolled by the old one, and not as to roads controlled by it. The 
other was that the ownership or acquisition of the majority of the 
stock of another railroad with ail its incidents was not a control 
within the meaning of that word as used in the contract. But that 
case is not an authority for the position that within the meaning of 
the statute the word "control," as there used, does not include such 
a relation to a railroad. In that contract the word "operate" was 
not used at ail, and particularly was it not used in juxtaposition 
with the word "control," as in the statute. There was, therefore, 
nothing in the contract to prevent it being given the sensé of "op- 
erate." On the other hand, it is évident that it was used therein in 
that sensé. The roads upon which the railway company was to use 
said cars were those it controlled "by ownership, lease, or other- 
wise"; i. e., roads which it operated by virtue of ownership, lease, 
or some other contract. Besides, there was no reason why the 
word "control" should hâve been held to embrace a relationship to 
another railroad of the kind in question. How différent hère. The 
four words, "operated," "owned," "leased," and "controlled" are used 
in juxtaposition, and referred to in the alternative. Each, there- 
fore, should be given some meaning not embraced in the other. "Con- 
trolled," therefore, cannot mean "operated." And the only distinct 
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meaning which can be given to it is such as to embrace a relation- 
ship of the kind in question. And it was reasonable for the Légis- 
lature to hâve iritended that, where such a relationship existed, the mile- 
age of such corporation so controlled should be included in determin- 
ing fair cash value of the entire property. The ownership of the 
majority of the stock of another railroad corporation with the indi- 
rect control arising therefrom adds to the fair cash value of the entire 
property, a portion of which is to be allotted to this state for assess- 
nient. The stock and bonds of the controlling corporation are in- 
creased in value thereby. If dividends are received on the stock, they 
represent a portion of the net earnings of the controlled corporation, 
and go to swell the net earnings from which, on the capitalization plan, 
the fair cash value of the whole property is ascertained. Nor are such 
dividends the only contribution which the controlled corporation makes 
to the net earnings of the controlling corporation. It is a feeder to 
other railroads, both in and out of the state, operated, owned, or leased 
by it, and in this way helps out those net earnings. It may be thought, 
though, that it is unreasonable to include the entire mileage, and that 
only such proportion thereof should be included as the stock owned by 
the controlling corporation bears to the whole stock. This, however, 
is not a considération for excluding such relationship from the statute, 
but for the board in determining the percentage of the entire valuation 
that should be allotted to this state. But it cannot be said that, in the 
absence of an investigation as to the values of the différent portions of 
a railroad System, and the .contributions which they make to the value 
of the whole, it would be unreasonable for the board to include the 
entire mileage. For it is possible that a proportionate part of one por- 
tion of such System may be equal in value to the entire part of another 
portion on the mileage basis, and contribute as much or more to the 
value of the whole. Our conclusion, therefore, is that a relationship 
of the kind in question is within the meaning of the statute. This view 
of the matter feceives support from the following extract from the 
opinion of Judge Thayer in the case of United States v. Northern Se- 
curities Co. (C. C.) 120 Fed. 721, to wit : 

"It will not do to say that, so long as each railroad corhpany has its own 
board of directors, they operate independently, and are not controlled by the 
owner of the majority of thelr stock. It is the common expérience of mankind 
that the acts of corporations are dictated and their policy Is controlled by those 
who own the majority of their stock. Indeed, one of the favorite methods in 
thèse days, and about the only method, of obtaining control of a corporation, is 
to purchase the greater part of its stock. It was the method pursued by the 
Northern Pacific and Great Northern Companies to obtain control of the Chi- 
cago, Burlington & Quincy Railroad. And, so long as directors are chosen 
by stockholders, the latter will necessarily dominate the former, and in a real 
sensé détermine ail important corporate acts. The fact that the ownership 
of a majority of the capital stock of a corporation gives one the mastery and 
control of the corporation was distinctly recognized and declared in Pearsall 
v. Great Northern Railway, 161 U. S. 646, 671, 16 Sup. Ct. 705, 710, 40 L. Ed. 
838. The same fact has been recognized and declared by other courts. Penn- 
sylvania R, Co. v. Commonwealth (Pa.) 7 Atl. 368, 371 ; Farmers' Loan & Trust 
Co.-v. New York & N. Ry. Co., 150 N. Y. 410, 425, 44 N. E. 1043, 34 L. R. A.. 76. 
55 Am. St. Rep. 689; People ex rel. v. Chicago Gas Trust Co., 130 111. 268, 22 
N. E. 708, 802, 8 L. R. A. 497, 17 Am. St. Rep. 319. In opposition to this view 
counsel cite Pullman Car Co. v. Missouri Pacific Co., 115 U. S. 587, 596, 6 Sup. 
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Ct 194, 29 L. Ed. 499, but in that case the meaning of the word 'controlled,' as 
used in private contract, was the point under considération, and what was said 
on the subject cannot be held applicable to cases arising under the anti-trust 
act, when the point involved is whether the ownership of ail the stock of two 
competing and parallel railroads vest the owner thereof with the power to 
suppress compétition between such roads. We entertain no doubt that it does. 
Indeed, we regard the suppression of compétition, and to that estent a re- 
straint of commerce, as the natural and inévitable resuit of such ownership." 

Then, as to the Georgia Railroad. That cornes within the strict 
terms of the statute. It was leased to the complainant. • The only 
possible question could be as to whether the whole or only one-half 
of the mileage should be included. If the entire mileage of the Nash- 
ville, Chattanooga & St. Louis Railway and one-half that of the Geor- 
gia Railroad are included, then the percentage that the Kentucky mile- 
age is to the whole mileage is 26.13, or just 13 /io.o more than the board 
put it at. If only that proportion of the former mileage which com- 
plainant's stock bore to the total stock and one-half of the latter is in- 
cluded, the percentage is 28.03. 

In view of ail considérations, the détermination of the fair cash value 
of that portion of complainant's property being at best a matter of 
great difficulty, we feel constrained to hold that such fair cash value 
did not exceed the per cent, of the fair cash value of the whole property 
at which the défendants fixed it when acting as a board. According 
to their testimony herein, they fixed it as the fair cash value thereof. 
The auditor testifies that they fixed the franchise at what they con- 
ceived to be its full value, and the treasurer that the value they fixed 
they adopted as the true value of the property. The Secretary of State 
testified that they arrived at it as 100 per cent, of the value, but that 
they used the most libéral means of reaching 100 per cent., and that it 
was fixed lower than, in his judgment, it ought to hâve been. 

The resuit, then, of our considération of the two matters of fact that 
are in question herein is that the property in this state subject to equal- 
ization after equalization had was assessed for the year 1902 at not 
exceeding 80 per cent, of its fair cash value by those who had to do 
with its assessment — first the local assessing officiais, and then the 
State Board of Equalization; and that complainant's intangible prop- 
erty in this state has been assessed for that year at its fair cash value — 
at least at what must be accepted as its fair cash value — by the Board 
of Valuation and Assessment. There is hère, then, a distinction be- 
tween complainant and the owners of the former property of at least 
20 per cent. Is or not this a déniai to complainant of the equal protec- 
tion of the laws within the meaning of those words in the fourteenth 
•amendment to the fédéral Constitution, and hence an unlawful discrim- 
ination against it, which entitles it to the relief which it seeks ? There 
is a différence or distinction between the owners of property subject to 
taxation in the valuation at which it is assessed that is not a violation 
of the fourteenth amendment, and therefore an illégal discrimination; 
and, on the other hand, there is such a différence or distinction that is. 
The question hère is, on which side of the Une does the différence or 
distinction involved herein belong? The rule on the subject has been 
laid down by the Sixth Circuit Court of Appeals in the cases of Taylor 
v. Louisville & N. R. Co., 88 Fed. 350, 31 C. C. A. 537; Louisvitle 
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Trust; Ço. v. Stone, 107 Fed. 305, 46., C G. A. 299. In the former case 
Judge Taft said : 

"Equity will not relieve against an assessment merely because it happens to 
be at a higher rate than that of other property ; that such inequalities, due to 
mistake, to the fallibility of human judgment, or to other accidentai causes, 
must be borne, for the reason that absolute uniformity cannot be obtained; 
* * * in other words, what may be called 'sporadic cases of discrimination' 
cannot be remedied by the chancellor. He can only interfère when it is made 
clear that there is, with respect to certain species of property, systematic, in- 
tentional, and unlawful undervaluations for taxation by the taxing officers, 
which necessarily affect an unjust discrimination against the species of prop- 
erty of which the complainant is an owner^ The reason for this distinction is 
obvious. The occasional and accidentai discriminations are inévitable in every 
assessment, and are not likely to continue, because not the resuit of an illégal 
purpose on the part of any one. If équitable interférence in such cases could 
be invoked, the obstruction to the collection of taxes would be so fréquent as 
to be intolérable. More than this, an action to enjoin a tax is a collatéral at- 
tack upon the judgment of a quasi judicial tribunal, and it cannot be justifled 
except on the ground of an obvious violation of lavv, or something équivalent 
to fraud. ït does not where the injury complained of arises only from the 
erroneous, but honest, judgment of the lawfully constituted tax tribunal. The 
interférence by the chancellor in the case at bar and in the Cummings Case 
rests on something équivalent to fraud in the tribunal imposing the tax. The 
various boards whose united action is by law intended to effect a uniform as- 
sessment on ail classes of property are to be regarded as one tribunal, and the 
whole assessment on ail classçs of property is to be regarded as one judg- 
ment. If any board which is an essential part of the taxing System intention- 
ally, and therefore fraudulently, violâtes the law by uniformly undervaluing 
certain classes of property, the assessment by other boards of the other classes 
of property at the full value, though a literal compliance with the law, makes 
the whole assessment, considered as one judgment, a fraud upon the fully as- 
sessed property. And this is true although the particular board assessing the 
complainant's property may hâve been wholly free from fault or intentional 
discrimination." 

In the other case Judge Day said : 

"It may be conceded that, if the allégations of the bill are made out, there 
exists in respect to the property of complainant and others similarly situated, 
a systematic, intentional, and illégal undervaluation of other property by the 
taxing officers of the state, which necessarily effects an injurious discrimination 
against the property of which the plaintiff is the owner, and a bill in equity 
will be to restrain such illégal discrimination, and in such cases fédéral juris- 
diction will arise because of the equal protection of the laws guarantied by 
the fourteenth amendment." 

Thèse two décisions are binding upon us as to what is the true rule 
applicable to such cases. Counsel for défendants cite a number of 
authorities, principally from the Suprême Court of the United States, 
in which the rule is laid down in différent phraseology. It is unneces- 
sary for us to consider thèse cases, and see whether they lay down any . 
différent rule, for those cases were considered in the two specially 
referred to, and it was therein determined that the rule as herein laid 
down was authorized and required by those cases. From thèse state- 
ments of the rule we gather that, in order that one whose property has 
been fully valued may complain of an undervaluation of other prop- 
erty, and entitled to hâve the valuation of his property eut down to 
such undervaluation, two things are essential. One is that the un- 
dervaluation should hâve been intentional. By this is meant that the 
valuation at less than the full value should hâve been intended. This, 
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and nothing more. Thf other is that the undervaluation should hâve 
been systematic or habituai ; i. e., relate to a large species of property. 
An undervaluation that is intentional, but that is not systematic or 
habituai, cannot be complained of by such person. Possibly he could 
not c.omplain of one that was systematic or habituai if it was not in- 
tentional. But it is hardly probable that an undervaluation could be 
systematic or habituai, and not be intentional. Probably, then, the essen- 
tial features of an illégal discrimination of the character under consid- 
ération is that there should hâve been a systematic or habituai under- 
valuation. An undervaluation that is not so cannot be complained of 
though intentional, and an undervaluation that is so cannot but be inten- 
tional. Just how large the class to which the undervaluation relates 
must be it is not necessary to détermine, for there can be no question 
but that the class undervalued hère was large enough. Counsel for 
défendants seem to urge that it is essential that there should hâve been 
an agreement or combination between the différent officers making 
the undervaluation to undervalue in order that the discrimination may 
be illégal. It is sufficient that, as a matter of fact, they systematically 
and habitually undervalue that portion of the property with which they 
hâve to do, even though there be no understanding or agreement be- 
tween them so to do. Counsel for défendants seem further to urge that 
it is essential that the complainant hâve company ; or, in other words, 
that it is not sufficient that a single taxpayer be fully valued, but the 
others belonging to the same class must hâve been fully valued also. 
We do not think so. The fact that ail of his own class hâve been 
undervalued also but makes his case the stronger. 

The quotations cited from certain authorities which lend color to 
thèse two positions should be construed in the light of the facts of the 
particular cases in which the language quoted was used. 

Does this case, then, présent an illégal discrimination within the re- 
quirements of the rule as thus laid down? We think it does. The 
property subject to equalization, being 77 per cent, of the taxable 
property in this state, was systematically, habitually, and intention- 
ally undervalued to at least the extent of 20 per cent, for the year 1902, 
first by the local assessing officiais and then by the equalizers. Not 
only this, but the Législature of the state, by its latest expression on 
the subject, provided that it should be undervalued as much as 30 per 
cent, by the equalizers. So far as complainant having company in 
being fully valued is concerned, that is immaterial, as we hâve stated. 
But, though the évidence does not disclose how, relative to value, the 
intangible property of other corporations subject to the jurisdiction of 
the Board of Valuation and Assessment was assessed for the same year, 
it is reasonable to infer that they hâve been assessed on the same basis 
as complainant ; i. e., at what the board considered to be the full value 
of said property. It is so alleged in the bill, and there is no évi- 
dence to the contrary. 

It remains to consider several reasons urged by counsel for défend- 
ants why, notwithstanding the conclusions already reached, the com- 
plainant should be denied the relief it seeks. 

1. It is claimed that the bill does not allège facts sufficient to bring 
the discrimination complained of within the rule as to whàt is essen- 
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tial to constitute illégal discrimination in such cases; or, in other words, 
that it ïs not alleged that the undervaluation* of the property subject 
to equâljzation was systematically, habitually, and intentionally made. 
It is true that thèse words are not used, and the bill might hâve been 
fuller in this particular. It does, however, use language that is équiv- 
alent thereto, It allèges that the assessors of the various counties in 
the state uniformly assessed said property below its value, in many 
instances below 50 per cent., in over 90 per cent, below 80 per cent., and 
in very few counties above its value; and that the equalizers undertook 
to equalize ail assessments coming before them on the basis of 80 per 
cent., but in reality did not equalize them at above 80 per cent, of their 
ralue. According to thèse allégations, the assessments of said property 
after equalization could not but hâve been systematically, habitually, and 
ntentionally undervalued. 

2. It is claimed that the bill should be dismissed because before bring- 
mg suit complainant did not pay or tender the amount which would 
be comïng to the various counties, cities, towns, and taxing districts 
on account of that portion of the assessment of the intangible property 
not complained of herein. It did pay the amount of the tax due there- 
on to the state, but did not pay or tender to said local divisions the 
amounts which would be coming to them, respectively, on account of 
said portion of the assessment. Complainant advances two reasons 
why it was not bound to makesuch tender. One is that there has been 
no apportionment of said assessment, or any part thereof, by the Board 
of Valuation and Assessment, whose duty it was to make the appor- 
tionment. Hence the taxes on account of said portion of said assess- 
ment cannot be said to be due, and the amount thereof is not ascertain- 
able until said apportionment. The other is that the question as to 
whether such an assessment is subject to apportionment had been put in 
suit, and had not then been decided by the court. We présume that 
référence is had to the case of Southern Ry. in Kentucky v. Coulter 
(Ky.) 68 S. W. 873. This case, however, was decided by the Court of 
Appeals June 10, 1902, which was before the bringing of this suit. 
But we think that for the first reason the point urged by défendants in 
this particular is not well taken. 

3. It is urged that the ordinary taxpayers of the state hâve paid 50 
cents on the $100 under the act of March 39, 1902, and complainant 
only 47J^ cents, and that, therefore, complainant should not be entitled 
to the relief it seeks. This makes a différence only of $250 on the 
million, and is insignificant as compared with the différence complained 
of herein. But, to say the least, it is questionable whether the ordinary 
taxpayers were bound to pay more than 47J4 cents, and it will take a 
lawsuit to settle the question. We do not think that complainant 
should be denied relief sought on this ground. 

This disposes of every question made in this case. We are aware 
that perfect uniformity and perfect equality of taxation is a baseless 
dream ; that the fourteenth amendment was not intended to compel the 
states to adopt an iron or cast-iron rule of equal taxation, and that, as 
said by Mr. Justice Harlan in the case of King v. Mullins, 171 U. S. 
436, 18 Sup. Ct. 925, 43 L. Ed. 214: "The judiciaries should be very 
reluctant to interfère with the taxing System of a state, and should 
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never do so unless that which the state attempts to do is a palpable 
violation of the constitutional rights of the owners of property." The 
way we view it, to permit the valuation of complainant's intangible 
property as made to stand would be a palpable violation of its rights. 
It is an attempt to make it pay on a 100 per cent, valuation when the 
bulk of the taxpayers pay on not exceeding an 80 per cent, valuation. 
This of itself is sufficient to require that this court should intervene. 
Particularly is this so when it is considered that there is a possibility, 
at least, that the valuation of its intangible property may include the 
skill and efficiency with which its affairs are managed, and the person- 
alty of individuals not subject to equalization largely escapes taxation 
at ail. 

We conclude, therefore, that complainant is entitled to the relief it 
:seeks. 



RYTTENBERG v. SCHBFER et al. 
(District Court, S. D. New York. May 23, 1904.) 

1. Usury— Commissions fob Use of Crédit. 

A commission chargea by one commission house to another for the use 
of its crédit under an arrangement by which it guarantied ail consign- 
ments sent to the second house did not constitute usury. 

2. Bankeuptcy— Peefebence. 

A bankrupt cannot be held to hâve given a préférence, recoverable by his 
trustée, because of sums collected by a creditor after the bankruptcy from 
third persons under a contraet which had been in force between the 
bankrupt and the creditor for a number of years. 

3. Contbact— Validité. 

A contraet by which a bankrupt commission flrm, some years before its 
bankruptcy, agreed to do ail its business through another flrm, obtaining 
the benefit of the latter's crédit, held not invalid, as a scheme to hinder, 
delay, or defraud its creditors. 

4. Bankeuptcy— Jubisdiction of Couets— Suit bt Trustée. 

A court of bankruptcy has jurisdiction by consent of a suit by a trus- 
tée to recover a fund for the estate, under Bankr. Act July 1, 1808, c, 
541, § 23, 30 Stat. 552 [U. S. Comp. St. 1901, p. 3431], where the défendant 
appears generally and answers to the merits. 

5. Pactobs— Lien— Effect of Contbact between Commission Houses. 

A commission flrm some years before its bankruptcy entered into a 
contraet by which it agreed to do ail its business through défendants, 
composing a second firm, to whom ail goods should be consigned, and in 
whose naine ail sales and collections were to be made. Défendants were 
to make advances on consignments, and be responsible therefor. A lease 
for premises occupied by the bankrupt was assigned to défendants, but 
the rent therefor was to be paid by the bankrupt, which was to continue 
to occupy them and carry on the business therein at its own expense. At 
the time of the bankruptcy there were goods on the premises or in ware- 
house in the bankrupt's name, some of which had been consigned in de- 
fendants' name, and some purchased by the bankrupt, but on ail of which 
défendants had made advances. There were also accounts due for goods 
sold, made payable to défendants by directions on the invoices sent to 
purchasers. Held, that the consigned goods were in the possession of dé- 
fendants, who had a lien thereon, as well as on the accounts due for sucli 
goods sold, for their advances and charges, but that goods bought by the 
bankrupt must be considered as having been in its own possession— the 

T 1. See Usury, vol. 47, Cent. Dig. § 72. 
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premlses being lts own, as between it and défendants — and that défend- 
ants, lacking possession, had no lien either upon such goods, or accounts 
due for thdse sold, although, as in case of the other accounts, there was a 
direction on the invoices that they should be paid to défendants, and the 
bankrupt rendered a periodical statement to défendants, in which ail 
goods were treated as having been consigned to défendants, and ail ac- 
counts as being their property. 

6. Equitable Lien— Invalidity of Légal Lien. 

Where parties attempted by an agreement to give one a factor's lien on 
property of the other, but such agreement did not create a lien, because 
possession of the property remained in the debtor, an équitable lien will 
not arise, although the agreement was made in good faith. 

In Equity. 

Morris J. Hirsch (Benjamin N. Cardozo and Herbert H. Maass, 
of counsel), for complainant. 

Carter, Hughes, Rounds & Schurman (Charles E. Hughes and 
Richard E. Dwight, of counsel), for défendants. 

HOL/T, District Judge. This is a suit in equity brought by the 
trustée of the firm of Radon & Co., bankrupts, against the members 
of the firm of Schefer, Schramm & Vogel, to détermine the owner- 
ship of a fund. Radon & Co. were engaged in the business of com- 
mission merchants and dealers in woolen goods, in the city of New 
York. On December 7, 1897, they made a written agreement with 
the firm of Schefer, Schramm & Vogel, who were commission mer- 
chants in New York, which agreement provided as follows : 

"1. Radon & Co. agrée to transact ail their business through Schefer, 
Schramm & Vogel. The lease of the premises at 530 Broadway, now occupied 
by Radon & Co. shall be assigned to Schefer, Schramm & Vogel. Ail goods at 
présent consigned or owned by Radon & Co. shall be consigned by their re- 
spective owners to Schefer, Schramm & Vogel as factors for sale upon com- 
mission. 

"2. Schefer, Schramm & Vogel agrée, on the request of Radon & Co., to ad- 
vance to the respective consignors two-thirds of the net market value of the 
goods respeetively consigned. Account sales shall be furnished to said con- 
signors monthly and Schefer, Schramm & Vogel agrée to discount such sales 
for the respective consignors. 

"Schefer, Schramm & Vogel shall be entitled to a commission of two and 
one-half per cent, on the net amounts of sales, and interest in the accounts cur- 
rent with said consignors shall be chargea and credited at the rate of six per 
cent, per annum. i 

"3. Radon & Co. agrée to take charge of ail said enosisued goods for Schefer, 
Schramm & Vogel and of the sale of said goods, and shall defray ail the ex- 
penses incident to such sale or to the business conducted at 530 Broadway, 
including the rent of said premises and the premiums for insurance on the 
said consigned goods, and shall reimburse Schefer, Schramm & Vogel for ail 
payments made by thém for any such expenses. But ail sales shall be under 
the supervision of Schefer, Schramm & Vogel and shall be made in their name 
and on their behalf, and ail goods sold shall be chargea on bill heads reading 
'Bought of Schefer, Schramm & Vogel.' The terms of sale shall in no case 
exceed four months from date of bills. Radon & Co. shall furnish to Schefer, 
Schramm & Vogel monthly accounts of sales made for the respective consignors. 

"4. Schefer, Schramm & Vogel do not assume the risk of overadvances and 
Radon & Co. shall be liable to Schefer, Schramm & Vogel for any loss which 
may accrue by any such overadvances. An account shall be kept between 
Schefer, Schramm & Vogel and Radon & Co. which shall be called 'Radon & 
Co. Guarantee Account' In this account Radon & Co. shall be charged with 
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the net amounts of the account sales furnished by them to Schefer, Schramm 
& Vogel as aforesaid and also with the rent of said premises and premlums for 
insurance on said consigned goods and with any moneys paid by Schefer, 
Schramm & Vogel to Radon & Co., or on their behalf, to defray the expenses 
of the business conducted at 530 Broadway, or for any other purpose in con- 
nection tberewith, and also with the commissions of Schefer, Schramm & 
Vogel payable as aforesaid. Radon & Co. shall be credited in said account 
with ail payments upon the sales therein charged as aforesaid and they shall 
also be credited in said account with ail commissions charged to consignors 
in their respective accounts current with Schefer, Schramm & Vogel. 

"Radon & Co. shall at ail times pay to Schefer, Schramm & Vogel, for crédit 
to said guarantee account, a sufficient amount of money so tbat the débit of 
said account shall at no time exceed seventy-five per cent, of the solvent ac- 
counts then outstanding and representing the sales made as aforesaid in the 
department under the charge of Radon & Co. 

"Interest shall be charged and credited in said guarantee account at the 
rate of six per cent, per annum. 

"5. Radon & Co. shall be responsible for the stock of consigned goods of which 
they shall take charge as aforesaid, and for the management of the sales 
thereof, and they agrée to furnish to Schefer, Schramm & Vogel letters from 
said consignors in which they shall respectively agrée that Radon & Co. shall 
hâve the management of their sales and that Radon & Co. alone shall be re- 
sponsible to them for such management, and that the responsibility of Schefer, 
Schramm & Vogel to said consignors shall be strictly limited to the financial 
part of the business entrusted to them as factors as aforesaid. 

"6. This agreement shall continue in force for one year from January lst, 
1898, and after said date it shall continue subject to termination by either 
party upon six months' notice in writing." 

Radon & Co. continuée! to transact business at 530 Broadway for 
about a year and a half after the making of this agreement, and then 
removed to 32 Greene street, and continued business there until April 
14, 1903. On that day they fïled a voluntary pétition in bankruptcy, 
and a receiver was appointed, who on April 15th qualified and took 
possession of the merchandise at 32 Greene street, and in a ware- 
house at 41 Thirteenth avenue. Schefer, Schramm & Vogel claimed 
to hâve a lien upon such merchandise and the outstanding accounts 
under the above agreement; and thereafter, under an order of this 
court, entered upon the consent of ail the parties, the merchandise 
was sold, and the proceeds thereof, together with the proceeds of the 
outstanding accounts collected by the défendants, were deposited in 
a trust company, subject to the order of this court. Subsequently, 
by like consent and order, the money so deposited was delivered to 
the défendants ; they giving a bond to pay to the plaintif! any amount 
which might be ultimately found to belong to the bankrupt estate. 

In pursuance of the above agreement, the lease of the premises 
occupied by the bankrupts at 530 Broadway, and later of those at 
32 Greene street, was assigned by Radon & Co. to Schefer, Schramm 
& Vogel. Schefer, Schramm & Vogel thereafter paid the rent to the 
landlord, and charged it to Radon & Co. in their account. Each of 
thèse premises consisted of an upper floor. On the street entrance 
were placed signs of "Radon & Co." On the entrance door of the 
floor rented were placed two signs— one "Radon & Co.," and below 
that "Schefer, Schramm & Vogel, Annex." The merchandise shipped 
by manufacturers was invoiced to Schefer, Schramm & Vogel, and on 
its arrivai at New York was delivered and kept at Radon & Co.'s 
place of business. Goods were also purchased by Radon & Co., and 
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delivered atld kept at their place of business. The consignment busi- 
ness gradually diminished, and the purchases by Radon & Co. gradu- 
ally increased, so that for several years before the failure, and at the 
time of the failure, most of the goods on hand were goods pur- 
chased by Radon & Co. The bills for mechandise sold, whether con- 
signed or purchased, had printed on them at the top "Radon & Co., 
Woolen Commission Merchants, 32 Greene Street," at one side, and 
"Bought of Schefer, Schramm & Vogel, 476 & 478 Broome Street," 
on the other side. Later an additionai notice was stamped in red 
ink on the bills for goods sold, as follows : 

"When making remittances to Messrs. Schefer, Schramm & Vogel, please 
mention 'For Department Radon & Co.' Ail other communications kindly ad- 
dress direct to Radon & Co., 32 Greene Street, New York." 

The payment of thèse bills was generally made to Schefer, 
Schramm & Vogel directly by the customers. Occasionally Radon 
& Co. received the payments, in which case they at once turned them 
over to the défendants. Detailed statements of ail goods received 
from consignors, and of those purchased by the bankrupts, and also 
statements of ail outstanding accounts for sales of goods, either own- 
ed by Radon & Co., or consigned to the défendants, were sent to 
Schefer, Schramm & Vogel by Radon & Co., at first monthly and 
afterwards quarterly. Thèse statements were at first headed, 
"Messrs. Schefer, Schramm & Vogel, Stock of Goods consigned by 
Radon & Co," The headings were afterwards shortened to "Messrs. 
Schefer, Schramm & Vogel, Radon & Co. Acct.," or similar forms. 
On the basis of thèse statements, Schefer, Schramm & Vogel made 
their advances to Radon & Co. of 66% per cent, on the goods pur- 
chased, and of 75 per cent, of the outstanding accounts. The 66% 
per cent, of the value of the goods consigned by manufacturers was 
remitted directly to the consignors by Schefer, Schramm & Vogel. 
When thèse goods were sold, Schefer, Schramm & Vogel guarantied 
the sale, and placed the amount of the sale to the crédit of the con- 
signor, deducting 7 per cent, commission for their services and guar- 
anty. The net amount so credited to the consignor was charged 
against Radon & Co., and they were credited with ail collections for 
goods sold. Radon & Co. were also charged with a commission of 
2}/2 per cent, on ail sales made of goods either purchased by them 
or consigned by manufacturers, with the advances made to them on 
account of stock and outstanding accounts, with interest on the ad- 
vances at 6 per cent., with the rent of the premises occupied by them, 
and with any other expenses paid by the défendants in connection 
with the business of Radon & Co. 

At différent times part of the stock on hand was deposited in a 
warehouse at 41 Thirteenth avenue, for convenience, and the ware- 
house receipts taken in the name of Radon & Co., with the défend- 
ants' knowledge and consent. Ail the stock, whether at 530 Broad- 
way or 32 Greene street, or in the warehouse, was insured by Radon 
& Co., "Loss, if any, payable to Schefer, Schramm & Vogel" ; the 
insurançe premiums being paid by Radon & Co. 

The amounts realized since the bankruptcy from the sale of the 
goods at 32 Greene street was $11,288.47; and of the goods at the 
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warehouse, $4,880.26. The amount collected on the outstanding ac- 
counts was $20,804.62, making a total of $36,973.35. Radon & Co. 
owe the défendants $48,699.27, and owe the unsecured creditors about 
the same amount. The question in this case, therefore, is whether 
ail of the assets shall be paid to Schefer, Schramm & Vogel, or shall 
be distributed ratably among ail the creditors. 

Several grounds of recovery are alleged in the complaint, some of 
which, in my opinion, are clearly untenable. 

It is urged that the agreement was usurions; the claim being that 
the 2^4 per cent, paid to the défendants as commissions was in fact 
usury. Aside from the well-settled gênerai rule that a court of equity 
will not set aside a usurious contract, except on the condition of paying 
the amount actually due, less the usury (Rogers v. Rathbun, 1 Johns. 
Ch. 367), and the fact that this rule still applies in New York in the 
case of a trustée in bankruptcy, notwithstanding the statute abrogating 
it as to the original borrower (Wheelock v. Lee, 64 N. Y. 242), in my 
opinion on the merits there was no usury. Schefer, Schramm & Vogel 
guarantied the consignments, and permitted Radon & Co. to hâve the 
benefit of the name and crédit of their house under the arrangement 
made. The contract was a genuine business arrangement, of mutual 
advantage to both parties, and not a mère cloak to cover usury. 

The complainant also claims to recover ail moneys collected under 
the contract by the défendants within four months before the bank- 
ruptcy, and since, on the ground that such moneys constituted a préf- 
érence under the bankrupt act. As to ail amounts collected during 
the four months before the bankruptcy, the évidence, in my opinion, 
does not establish that the défendants k'new or had reasonable cause to 
believe that it was intended thereby to give a préférence. As to moneys 
collected after the bankruptcy, and the appointaient and qualification 
of the receiver, there could be no préférence. A préférence, in its légal 
as well as in its ordinary sensé, implies a party who prefers; but a 
bankrupt, after the appointment of a receiver, cannot, by doing or omit- 
ting anything, prefer anybody. He has no longer any title to any prop- 
erty with which he can prefer any creditor, and in fact Radon & Co. 
did not then do anything to enable the défendants to collect the money. 

The complaint allèges that the agreement was void because executed 
pursuant to a fraudulent scheme and conspiracy to hinder, delay, and 
defraud creditors. I think there is nothing in the évidence to suggest 
any fraud, either in fact or in law. The arrangement was a mutually 
advantageous business arrangement between the parties. It not only 
was not executed furtively or secretly, but every effort was made to 
give the arrangement notoriety. It was a perfectly fair and valid 
transaction, as between the parties, so long as each of them continuée! 
solvent. It is the change in their status caused by the bankruptcy of 
Radon & Co. that gives rise to the serious questions in this case. In 
my opinion, the claim that the agreement was void as a scheme te 
hinder, delay, and defraud creditors is entirely untenable. 

It may be suggested that, if the plaintifï cannot recover on the 
ground of a préférence or a fraudulent transfer, this court has no 
jurisdiction. But consent confers jurisdiction in suits by a trustée re- 
lating to the bankrupt estate. Bankr. Act July 1, 1898, c. 541, § 23, 
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30 Stat. 552 [U. S. Comp. St. 1901, p. 3431] ; Bardes v. Bank/ 178 U. 
S. 524, 00 Sup. Ct. 1000, 44 L. Ed. 1175. And the défendants, by ap- 
pearing generally and answering on the merits, consented. Moreover, 
the suit may be regarded as one to distribute a fund in court. 

The serious question in this case is whether at the time of the bank- 
ruptcy the défendants had a valid lien on the goods and on the outstand- 
ing accounts. 

I will consider first the case of the goods which were consigned by 
manufacturers, and the outstanding accounts representing such goods, 
and then the goods purchased by Radon & Co., and the accounts rep- 
resenting them. 

After the exécution of the contract betvveen Radon & Co., and the de- 
fendants, the différent manufacturers who were accustomed to consign 
goods to Radon & Co. consigned their goods directly to the défendants. 
The invoices were made out in the name of the défendants, and sent to 
the défendants, and the advances were made by the défendants sending 
their checks directly to the consignors. The goods, when they reached 
New York, were deposited in the place where Radon & Co. did business ; 
and those which were on hand at the time of the bankruptcy were either 
there, or in the warehouse in which Radon & Co. had deposited them 
with the consent of the défendants. Upon thèse facts, I am not able 
to see that Radon & Co. had any title to or interest in the goods so con- 
signed. They were invoiced directly to the défendants. If, as défend- 
ants claim, the premises at 32 Greene street were the premises of the 
défendants under the assignment of the lease, then they were kept in 
the premises, and were in the actual possession of the défendants. If, 
on the other hand, Radon & Co. are to be regarded as the tenants and 
occupants of those premises, then the arrangement by which Schefer, 
Schramm & Vogel deposited the goods in the custody of Radon & 
Co. did not difïer in its essential respects from any arrangement which 
they might hâve made with the owners of a warehouse or with any 
other parties to deposit the goods in their custody. Radon & Co. 
held them simply as an agent or depository for the défendants. It was 
a pure case of a consignment of goods to a factor acting under a del 
credere commission, who had a lien on the goods for his advances. 
Schefer, Schramm & Vogel had the right of possession. There are 
cases which hold that a factor, having made advances, has the rights 
of a vendee. Grosvenor v. Phillips, 2 Hill, 147; Bailey v. Hudson R. 
R. Co., 49 N. Y. 70. Such a factor can maintain replevin or trover for 
the goods, but, of course, a factor is not an actual vendee. The rela- 
tion between the principal and the factor is fiduciary. The title to the 
goods, until sold, remains in the principal ; and when sold the pro- 
ceeds belong to the principal, subject to the lien of the factor for ad- 
vances and other charges. Baker v. New York Nat. Exchange Bank, 
100 N. Y. 31, 2 N. E. 452, 53 Am. Rep. 150; Matter of Chambers, 
17 App. Div. 343, 45 N. Y. Supp. 264. The entire title and right of 
possession, therefore, was either in the consignors or in Schefer, 
Schramm & Vogel. If the goods while at Radon & Co.'s store had been 
levied upon on an exécution against Radon & Co., the levy would, in 
my opinion, hâve been good for nothing. If the premises are to be 
regarded as those of Radon & Co., they were goods held by them as an 
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agent or trustée for the défendants, and their trustée in bankruptcy, 
upon his appointment, took no title to them. 

I think the same conclusion must be reached as to the outstanding 
accounts for the sales of such consigned goods. The goods when 
sold by Radon & Co. were invoiced as bought of Schefer, Schramm & 
Vogel, and the purchasers were directed to pay the price to Schefer, 
Schramm & Vogel. There is no évidence that in the case of this class 
of goods the purchaser supposed he was buying the goods of Radon 
& Co. Radon & Co., before the contract with the défendants, had been 
acting as commission agents for the same or similar manufacturers. 
But if any purchaser supposed he was purchasing from Radon & Co. 
merchandise belonging to Raden & Co., I cannot see that that would 
make any différence. If Radon & Co. had undertaken to sell thèse 
consigned goods as their own, they could not hâve given title as against 
the consignor, any more than a warehouse keeper could give such title. 
As against Schefer, Schramm & Vogel, it is possible that Radon & Co.'s 
gênerai authority to sell would hâve enabled the purchaser to obtain 
title as against their claim; but in that case it could be only in the 
case of a purchase in good faith, for full value paid. From any point 
of view, I think that the outstanding accounts for goods consigned 
by third parties are to be considered as in the possession of the de- 
fendants, and that the complainant took no title to them. 

The case of the goods bought by Radon & Co. stands on quite a dif- 
férent footing. When the contract between Radon & Co. and the de- 
fendants was made, Radon & Co. were accustomed to make small pur- 
chases on their own account. Thereafter their method of doing busi- 
ness changed. The consignments diminished, and their individual 
purchases largely increased. When Radon & Co. purchased goods 
themselves, they bought directly from the sellers, and paid for them 
with their own checks. The goods were delivered by the sellers to 
Radon & Co. at the premises where they did business. Such goods as 
were unsold at the time of the bankruptcy were either at such prem- 
ises, or had been placed in a warehouse; the warehouse receipts being 
taken in the name of Radon & Co. Schefer, Schramm & Vogel claim 
a lien upon thèse goods. The substantial facts on which they base 
that claim are that the lease was assigned to Schefer, Schramm & 
Vogel; that the name of Schefer, Schramm & Vogel was placed on 
the door; that, by the agreement, Radon. & Co. were to consign the 
goods to Schefer, Schramm & Vogel, as factors, for sale on commis- 
sion; that Radon & Co. rendered monthly statements purporting to 
consign thèse goods to the défendants; and that the défendants made 
advances on the goods to Radon & Co. 

The contract between Radon & Co. and the défendants contains no 
explicit agreement in référence to a lien. It is a contract by which 
Radon & Co. agrée to transact ail their business through the défend- 
ants, and that ail their goods should be consigned to the défendants, 
as factors, for sale upon commission. The défendants' claim in this 
case is based on an inference that they hâve the same lien upon the 
goods which remained at Radon & Co.'s store and at the warehouse 
which they would hâve had if the goods had been delivered to them 
at their own store for sale on commission. But it is elementary law 
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that a factor's lien is pûrely that of a pledgee, and that possession, 
either actual or constructive, is essential to the validity of a pledge. 
There can be no question in this case that there was no actual posses- 
sion, unless on the ground that the premises were the premises of 
Schefer, Schramm & Vogel. 

The défendants claim that the premises were in their possession, 
because, of the assignment of the lease by Radon & Co. to them, and 
because the défendants paid the landlord the rent. But by a contem- 
poraneous âgreement it was agreed, in substance, that the défendants 
should permit Radon & Co. to continue to occupy the premises, and 
charge them in the account current with the rent paid. . The old, 
familiar rtlle 6î law is that an assignée of a lease by assigning it frees 
himself frorn allliability. The défendants paid the rent to the landlord, 
but I think, if the landlord had sued them for the rent, and they had 
contested fheir liability for it, it is doubtful whether the landlord could 
recover. Without determining, however, the strict question of law, 
I think that, in this suit in equity, Radon & Co. must be deemed to 
hâve been in possession of those premises, and not Schefer, Schramm 
& Vogel. A court of equity looks through the form to the substance. 
The substance of this transaction was that Radon & Co., having a 
lease of the premises, made an âgreement to obtain the assistance of 
Schefer, Schramm & Vogel in financing their business. For that pur- 
pose, Schefer, Schramm & Vogel agreed to make advances to them, 
and both parties wanted to give the défendants such a lien as a com- 
mission merchant usually has, while leaving the goods in the custody 
of Radon & Co. As one step taken to apparently comply with the rule 
that possession is essential to a pledge, Radon & Co. made a formai as- 
signment of the lease; but it was part of an âgreement by which it 
was understood that Radon & Co. were to continue their occupation 
of the premises, and were in fact to pay the rent. If the défendants had 
undertaken to turn Radon & Co. out of the premises and use them for 
their own purposes, I think that any court of equity would hâve en- 
joined them. 

The fact that the name of Schefer, Schramm & Vogel was placed 
on the door seems to me indecisive. The name of Radon & Co. was 
alone on the door at the street entrance, and was on the door at the en- 
trance to the floor which they occupied. Below it on the floor entrance 
was the sign, "Schefer, Schramm & Vogel, Annex." I do not think 
that thèse signs indicated with any clearness who was the tenant or the 
actual occupant of the premises. If there were any distinction to be 
drawn, I should infer that it might be a little in favor of Radon & Co., 
who had occupied the premises before. They were apparently Radon 
& Co.'s principal place of business, and the term "Annex" tended to 
indicate that they were used for some subsidiary purpose by Schefer, 
Schramm & Vogel. I think the signs are entitled to very little weight 
as évidence in determining who was in the possession and occupancy 
of the premises, and they certainly do not affirmatively establish that 
Schefer, Schramm & Vogel were in possession of the premises, and 
that Radon & Co. were not. 

The fact that every month Radon & Co. rendered a statement to 
the défendants of the goods in their store, which described the goods 
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substantially as being consigned by Radon & Co. to Schefer, 
Schramm & Vogel, in my opinoin, did not effect a consignaient. To 
"consign" means to deliver into the care and control of another ; to 
intrust or commit. A man cannot consign a thing to another by 
merely saying that he consigns it, any more than he can deliver it 
by mère words. The attempt of Radon & Co. to consign thèse goods 
to the défendants by sending them a statement in which they said 
that they did so, in my opinion, was entirely futile. The goods were 
not thereby consigned. They remained in the possession and cus- 
tody of Radon & Co., and not of Schefer, Schramm & Vogel. 

The fact that the défendants made advances on thèse goods to 
Radon & Co. has no bearing on the question whether Radon & Co. 
held them in pledge. The fact that it is stated in the agreement that 
ail sales were to be made under the supervision of the défendants is 
immaterial. They were not in fact made under such supervision. 
The défendants had no représentative on the premises, and in fact 
exercised no supervision over the sales. 

My conclusion is, therefore, that the défendants had no lien on the 
goods on hand at the time of the bankruptcy which had been pur- 
chased by Radon & Co. The question remains whether they had a 
lien on the outstanding accounts representing goods purchased by 
Radon & Co. that had been sold. Thèse goods were sold by Radon 
& Co. to purchasers. The défendants had nothing to do with such 
sales. When the contract of sale was made, the obligation of the 
purchaser was to pay the price to Radon & Co. The défendants 
claim that they had a lien on thèse accounts on the grounds already 
discussed in regard to their claim of lien on the unsold goods which 
had been purchased by Radon & Co., and on the additional grounds 
that, pursuant to the agreement, thèse goods were invoiced to the 
purchaser on bill heads reading, "Bought of Schefer, Schramm & 
Vogel ;" that such invoices contained at the foot a direction to the 
purchaser to make remittances in payment to Schefer, Schramm & 
Vogel ; and that, by the terms of the contract, ail sales were to be 
made under the supervision of Schefer, Schramm & Vogel, in their 
name and on their behalf. The fact that the goods were invoiced on 
bill heads which had at the top, "Bought of Schefer, Schramm & 
Vogel," and at the foot a suggestion that the remittances in pay- 
ment should be sent to Schefer, Schramm & Vogel, did not change 
the fact that the contract originally was between Radon & Co. and 
the purchasers. A purchaser, after the receipt of such an invoice, 
might safely remit the proceeds to Schefer, Schramm & Vogel, if he 
saw fit, but he might décline to do so if he saw fit. He had made no 
contract with Schefer, Schramm & Vogel. Hîs contract had been 
made w ; ith Radon & Co,, and if he had refused to pay to Schefer, 
Schramm & Vogel, and had made a proper tender of the amount 
due to Radon & Co., he would hâve complied with his contract, and 
no action coùld hâve been brought against him by Schefer, Schramm 
& Vogel to recover the purchase price. Moreover, so far as the in- 
voice is concerned, there was nothing delivered to the défendants 
cbnferring any rights upon them. The direction at the foot author- 
izing remittances to be made to Schefer, Schramm & Vogel was 1 noth- 
131 F.— 21 
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ing more fhan a consent or direction for such a payment, which in 
law was. revocable at any time as between Radon & Co. and the pur- 
chaserof, the goods. .'':".'.. " 

The fact that thèse accounts were included in the monthly state- 
ment rendèrèd by Radon & Co. to the défendants is perhaps the 
strongest pièce of évidence in the case in favor of the défendants' 
claim. But I do not think that the rendition of such a statement 
amounted to a transfer of the claim. There was no formai assign- 
ment of the account. There was nothing delivered to the défendants 
which, in rny opinion, wouid hâve constituted sufficient évidence to 
enable the défendants to maintain a suit against the purchasers of the 
goods ori the ground that they owned the claim. It was an attempt 
in the case of the accounts, as in the case of the goods, to transfer 
something by saying that it was transferred, without actually doing 
anything sufficient to transfer it. 

The défendants claim that, if there was no pledge at common law 
in this case, there was an équitable lien. Courts hâve undoubtedly 
gone far in some cases to uphold an équitable lien for the protection 
of parties who hâve made advances under agreements for liens. It 
is difficult to reconcile ail the cases. But in my opinion, under ail 
the circumstances of this case, there is no adéquate proof of an éq- 
uitable lien. In the first place, it must be borne in mind that there 
was no spécifie agreement for an équitable lien. The agreement was 
simply that Radon & Co. should do. their business through the de- 
fendants, and that ail their goods, whether consigned or owned, 
should beconsigned to the défendants as factors for sale upon com- 
mission. The entire claim of the défendants for a lien is based on 
the assumption that they did act as factors, and that Radon & Co. 
did consign ail the goods which they had to them, and that therefore 
they havç the lien which the law gives a factor on the goods and 
the accounts. The arrangement undoubtedly was made in entire 
good faith. The parties supposed that what was done had the effect 
in law to give the défendants a factor's lien. But in my opinion, it 
did not give such a lien in respect to the proceeds of the goods that 
Radon & Co. purchased. AU the cases which hâve been called to my 
attention in which' the , facts are somewhat similar to those of this 
case, and in which an.: équitable lien has been upheld, are cases in 
which either there was a spécifie agreement for a mortgage or a lien 
of some kind, or the goods, although: remaining about the premises 
of the party giving the lien, were set apart in a lot or room leased to 
the party to whom the lien was to be given, and were delivered into 
the custody and control of an agent of the person to whom the lien 
was to be given. 

The simple fact in this case is that Radon & Co. wanted to obtain 
advances without delivering, possession of the property, and Schefer, 
Schramm & Vogel wanted to acquire a lien without taking possession 
of the property. It was pne of the numerous attempts to give a lien 
by owners of property while retaining the apparent ownership of it. 
The law dénies any validi^y to such arrangements whenever bank- 
ruptey occursand the rights of gênerai creditors are involved. As is 
well stated; in the leading case of Casey, v. Cavaroc, 96 U. S. 467, 24 
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L. Ed. 779, the opinion. în which contains a very able discussion of 
the gênerai principles applicable to the décision in this case: 

"The requirement of possession is an inexorable rule of law, adopted to 
prevent fraud and déception, for, if the debtor remains in possession, the law 
présumes that those who deal with him do so on the faith of his being the 
unqualified owner of the goods." 

Undoubtedly, in certain cases, if the légal possession of securities 
pledged has once passed, it is compétent for the pledgee to permit 
the pledgor, as his agent, to temporarily résume possession of the 
securities for convenience of collection. Clark v. Iselin, 21 Wall. 
360, 22 L. Ed. 568 ; Carter v. Arguimbau, 31 Abb. N. C. 3. But there 
must be first a transfer of possession. See Re Rodgers, 125 Fed. 
169, 60 C. C. A. 567 ; Moors v. Reading, 167 Mass. 322, 45 N. E. 760, 
57 Am. St. Rep. 460; Nisbit v. Maçon Bk. & Trust Co. (C. C.) 12 
Fed. 686; Porter v. Parmley, 52 N. Y. 185; Tedesco v. Oppenheim- 
er, 15 Mise. Rep. 522, 37 N. Y. Supp. 1073. 

My conclusion is that the plaintiff is entitled to recover the amount 
of the proceeds of the goods Which Radon & Co. purchased, whether 
sold before or after the bankruptcy. I do not recall that there is any 
évidence in the case which fixes the exact amount of the proceeds of 
such goods, as distinguished from the proceeds of the consigned 
goods. If the parties cannot agrée upon that amount, there should 
be a référence to ascertain the amount. 



UNITED STATES v. YORK. 
(Circuit Court, S. D. New York. June 17, 1904.) 

1. Nattjralization— Offenses— Aiding ob Abetting— Statutes— Constbttc- 

tion. 

Rev. St. § 5424 [U. S. Comp. St. 1901, p. 3668], déclares that every person 
applying to be adrnitted as a citizen, or appearing as a witness for such 
person, who knowingly personates any other than himself, or falsely ap- 
pears in the name of à deceased person, etc., shall be punished by fine or 
imprisonment, or both ; section 5425 [page 3669] prohibits the use of a 
false certifleate of citizenship, etc., on pain of similar punishment ; section 
5426 [page 3669] prohibits the use of a false certifleate, etc., as évidence 
of a right to vote, on a similar penalty ; and section 5427 [page 3670] dé- 
clares that every person who knowingly and intentionally aids or abets 
any person in the commission of any felony denounced in the three preced- 
ing sections, or attempts to do any act therein made a felony, etc., shall 
be punished in the same manner and to the same extent as the principal 
party. Held, that since, by reason of the inadverteht failure of the revis- 
ers of the statutes to define a felony, the offense described by sections 
5424-5426 [pages 3668, 3669] was not a felony, the inadvertent use of the 
word "felony" in section 5427 [page 3670] might be disregarded as sur- 
plusage, and such use of an inaccurate term did not affect the validity 
of an indictment under section 5427. 

2. Same. 

Rev. St. | 5424 [U. S. Comp. St 1901, p. 3668] provides that every per- 
son applying to be adrnitted a citizen or appearing as a witness for any 
such person, who knowingly personates any other person than himself, 
or falsely appears in the name of a deceased person or in an assumed or 
fletitious name, or falsely makes, forges, or counterfeits any oath, etc., 
required or authorized by law relating to or provlding for the naturaliza- 
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ticm of aliène* or. Tfhp utters, sella, disposes of, or uses as true or genuine, 
or for any uiilawrul purpôse, 'any false, forged, antédated, or counterfeit 
oath, et&, or'sells or disposes of to' any person other than the person for 
whom it wasoriginally issued^ any çertiflcate of citizenship, etc., shall be 
: punished. Eeld, that the woj?d "who," as so used, and whenever used in 
the section, referred to the initial "every person," which related to the 
words "applying to be admitted' a citizen or appearing as a vvitness for 
any such person," and hence the section did not include the utteriug of 
a forged naturalization çertiflcate by a person other than the person 
applying therefor, or appearing as a witness for the person so applying. 

3. Same— Statutes— Repunctuation. 

Where a statute deflning a criminal offense is grammatically accurate, 
and its meaning is not obscurô, its scope cannot be extended by repunc- 
tuation. 

Joël M. Marx, Sp. Asst. U. S. Atty. 
Kellogg & Rose, for défendant. 

THOMAS, District Judge. The défendant îs indicted tinder sec- 
tions 5424 and 5427 of the Revised Statutes [U. S. Comp. St. 1901, pp. 
3669,3670]. The first count illustrâtes the several counts. It charges 
that the défendant "did knowingly and intentionally and feloniously 
aid and abet" one Bunoro "to do and commit the said felony in manner 
and form aforesaid." The felony which the défendant, York, is 
charged with thus aiding and abetting, is charged earlier in the indict- 
ment as follows : That such Bunoro "did feloniously utter as true a cer- 
tain false and forged certificate, purporting to be a çertiflcate authorized 
by the laws of the United States of America relating to and providing 
for the naturalization of aliensy knowing the same to be false and 
forged, the ténor whereof is as follows." Thereupon is set out a cer- 
tificate of naturalization purporting to hâve been issued to one Donato 
Caggiâno, and conforming to that usually issued by the District Court 
for the Southern District of New York to a person successfully apply- 
ing for admission' to citizenship. 

The first question presented arises out of the revision of the statutes 
in 1874; : Sections 5424, 5425, 5426, and 5427 of the Revised Statutes 
[U. S. Comp. St. 1901, pp. 3668-3670] are a revision of part of section 
2 ofçhapter 254 of the.act of Congress of July 13, 1870 (16 Stat. 254), 
with certain changes of phraseology to be hereafter noted. Such sec- 
tion 2, after describing the offenses, continues: 

"Évery person so offending shall be deemed and adjudged guilty of felony, 
and, on conviction thereof, shall be sentenced to be imprisoned and kept at 
hard Ifkbor ,'for a period not lçss than one year or more than flve years, or be 
flned in p, «uni not less than three hundred dollars nor more than one thousand 
dollars, or botb such punishments may be imposed, in the discrétion of the 
court. And every person who shall knowingly and intentionally aid or abet 
any perspn in the çommissioiiof any such felony, or attempt to do any act 
hereby made felony, or counsel, advise. or procure, or attempt to procure, the 
commission thereof, shall be liable to indictment and punishment in the same 
manner and to the same estent as the principal party guilty of such felony, 
and sue! person may be trïed and conyicted thereof without the previous con- 
viction of such principal." ' ( 

Section 5424, which relates to some of the offenses provided for in 
section 2 of the act of 1870, does not of itself , provide for punishing one 
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who aids and abets the same. This is also true of section 5426. Sec- 
tion 5425 relates to certain other offenses provided for in section 2 of 
the act of 1870, but specifically provides for the piïnishment of one who 
aids or assists or participâtes in the commission of some of such of- 
fenses. Section 5427 provides as follows: 

"Every person who knowingly and intentionally aids or abets any person in 
the commission of any felony denounced in the three preeeding sections, or at- 
tempts to do any act therein made felony, or counsels, advises, or procures, or 
attempts to procure, the commission thereof, shall be punished in the same 
manner and to the same extent as the principal party." 

Thus it will be seen that while section 2 of the act of 1870 denounced 
ail offenses therein named as félonies, and provided a gênerai clause 
for the punishment of a person knowingly and intentionally aiding or 
abetting the same, section 5424 and section 5426 of the Revised Statutes 
make no provision for one aiding or abetting, while section 5425 does 
specifically make such provision; and thereupon follows section 5427, 
with its gênerai provision for punishing any person who aids or abets 
any felony denounced in the three sections preeeding it, or who does 
"any act therein made felony." 

It is urged that the indictment in the présent action cannot be main- 
tained under section 5424, because that does not contain within itself 
any provision for punishing one aiding or abetting, and that section 
5427 is not applicable to section 5424, inasmuch as no offense therein 
described is denounced as felony, nor is any act in section 5424 de- 
scribed "therein made felony." 

The défendant is indicted for aiding another in the uttering as true a 
false certificate. The Circuit Court of Appeals for the Third Circuit, 
in the case of Berkowitz v. United States, 93 Fed. 452, 35 C. C. A. 379, 
decided that such offense was not a felony. It is urged by the United 
States that the court did not read section 5427 in connection with the 
three preeeding sections, and that, had it done so, it would hâve decided 
that ail of the offenses named in the three preeeding sections were 
félonies. This court may not présume that the Appellate Court over- 
looked section 5427, for it is difficult to conclude that, after discussing 
the earlier.law, it omitted considération of ail the sections based upon it. 

The précise situation is this : Offenses specifically made félonies un- 
der the act of 1870 are not unless by section 5427 made félonies at ail 
by the Revised Statutes, nor can a person be punished for aiding or 
abetting those named in section 5424 and section 5426, and, it may be, 
some offenses named in section 5425, if the word "felony" be regarded 
as used in its strict légal meaning. The history of the revision shows 
clearly the cause of the use of the word "felony" in section 5427. The 
revisers, in their first draft of the revision, as reported to the House 
committee, reported certain définitions (see Report of Revisers U. S. 
Statutes, vol. 2, p. 2561), and, among others, one as follows : "A felony 
under any law of the United States, is a crime, punishable with death, 
or by imprisonment at hard labor." Chapter 1, § 2. This définition, 
if adopted by Congress, obviated the necessity of specifically denouncing 
as félonies the offenses named in sections 5424-5426, as section 2 of the 
act of 1870 had done. The House committee and Congress did not 
adopt such définition, but finally did adopt sections 5424-5427, as re- 
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pdrted by the revisers and the House committee. Therefbre the System 
proposed by the revisers was disturbed, so that the offenses named in 
sections 5424-5426 ceased to be félonies, as they had been named under 
the act of 1870, but section 5427 was not changed. Hence none of the 
offenses in sections 5424-5426 are félonies, and section 5427, made ap- 
plicable to them alone, has no application to them, if the word "felony," 
as used in section 5427, must be given its strict légal meaning. It is 
argued with much force that the court should give it such meaning, 
and thereby hold that section 5427 performs no office in the revision as 
adopted. But when the history of the législation is considered, this 
view is not deemed obligatory. ■ It is quite obvious that Congress in- 
tended to make section 5427 applicable to three sections that précède it, 
and to the offenses therein named. If it failed to do so, it is because it 
called such offenses hy the wrong nàme. It called them by the wrong 
name because it inàdvertently omitted to observe the resuit of omitting 
the revisers' définition of "felony." But inasmuch as it is clear that 
section 5427 was intended to hâve some effect, inasmuch as it is in 
terms related to the three preceding sections, and must cover the of- 
fenses named in those sections, or none, and inasmuch as the phrase- 
ology used in section 5427 is suBstantially that used in section 2 of the 
act of 1870, and inasmuch as the reason that led to the erroneous use 
of the word "felony" in section 5427 is clear, it seems a warranted con- 
clusion that the misuse of the word "felony" in section 5427 may be dis- 
regardéd. In other words, Congress inàdvertently described offenses 
as félonies that it had refused to make félonies. It does not seem the 
better judgment to hold that this inaccurate use of a term should be 
regarded as showing the intention of Congress, when the section other- 
wise, and the history of the revision, point clearly to a différent inten- 
tion. There seems little opportunity for discussion. If Congress calls 
an offense a "felony" when it is a misdemeanor, or a "misdemeanor" 
when it is a felony, and this technical misdescription defeats punish- 
ment, the defendant's demurrer on this ground should be sustained. 
But mère use of an inaccurate term for an offense should not hâve such 
effect, and, . for the reasons above given, it would be peculiarly im- 
proper to give it such effect in the présent case. 

But another grave objection to the indictment remains, and in this 
instance both the revisers and Congress hâve left a serious gap to be 
bridged by judicial interprétation before a most important part of sec- 
tion 5424 can be made applicable to the présent case, or to other grave 
acts whichy as it is urged, should be contained within it, and which were 
contained in section 2 of the act of 1870. The revisers and Congress, 
with apparent délibération, hâve omitted words from the new section 
that were within the earlier law. Section 5424 provides : 

"Every person applying to be admitted a citizen or appearing as a witness 
for any such person, who knowingly personates any other person than him- 
self , or f alsely appears in the name of a deceased person, or in an assumed 
or fictitious name, or f alsely makes, forges, or counterfeits any oath, notice, 
affidavit, certiflcate, order, record, signature, or other instrument, paper, or 
proceeding required or authorized by law, relating to or providing for the 
naturalization of aliens ; or who utters, sells, disposes of, or uses as true or 
genuine, or for any unlawful purpose, any false, forged, ante-dated, or coun- 
terfeit oath, notice, certiflcate, ordei\ record, signature, instrument, paper, or 
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proceeding above specifled; or sells or disposes of to any person other than 
the person for whom it was originally issued any certificate of citizenship, 
or certificate showing any person to be admitted a citizen, shall be pun- 
ished by imprisonment at hard labor not less than one year, nor more than 
five years, or by a fine of not less than three hundred nor more than one thou- 
sand dollars, or by both such fine and imprisonment." 

It will be observed that after the word "or," and before the words 
"who utters," etc., are omitted the words "every person," with which 
the section opens. The same omission occurs in the third auxiliary 
clause of the section. Hence "who," as so used, and wherever used in 
the section, refers to the initial "every person." But such words "ev- 
ery person" are modified by the words "applying to be admitted a citi- 
zen, or appearing as a witness for any such person." Hence, as the 
section literally reads, a person uttering a certificate can only be pun- 
ished in case he was a "person applying to be admitted a citizen, or ap- 
pearing as a witness for any such person." The indictment does not 
charge that Bunoro, the principal, was either a "person applying to be 
admitted a citizen, or appearing as a witness for any such person," and 
it was admitted upon the argument that he was not such person. In 
section 2 of the act of 1870 the language is : 

"If any person applying to be admitted a citizen, or appearing as a witness 
for any such person shall knowingly personate any such person, * * * or 
if any person shall falsely make, forge, or counterfeit any oath, affirmation, 
notice, affidavit, certificate," etc. 

That is, before each "who" in each auxiliary clause in the former 
section the words "any person" are repeated without the qualifying 
words. The revisers and Congress with apparent intention hâve omit- 
ted to repeat the words "every person" in any auxiliary clause, but hâve 
left each relative "who" referring to "every person applying to be ad- 
mitted a citizen, or appearing as a witness for any such person." 
Hence, to sustain the indictment, the court must reinstate before each 
"who" the words "any person," so carefully used in the former act, and 
painstakingly omitted from section 5424, except at the beginning there- 
of, where the words "every person" are used. The section, in fit terms, 
limits the persons punishable to a certain class. The question is 
whether the court may interpolate in a pénal statute words which the 
revisers and Congress hâve twice rejected, and by such interpolation 
bring under its penalty new classes of offenses. The government ve- 
hemently urges that, unless the effect of the old statute be given to the 
new, persons punishable under the old law may escape. It is a suf- 
ficient answer that the responsibility rests upon the revisers and Con- 
gress. 

In United States v. Goldenberg, 168 U. S. 95, 102, 18 Sup. Ct. 3, 42 
L. Ed. 394, it is said : 

"The primary and gênerai rule of statutory construction is that the intent 
of the lawmaker is to be found in the language that he used. He is presumed 
to know the meaning of words and the rules of grammar. The courts hâve 
no function of législation, and simply seek to ascertain the will of the leg- 
islator. It is true, there are cases in which the letter of the statute is not 
deemed controlling, but the cases are few and exeeptional, and only arise 
when there are cogent reasons for believing that the letter does not fully and 
accurately disclose the intent. No mère omission, no mère failure to provide 
for contingencies which it may seem wise to hâve specifically provided for, 
justify any judicial addition to the language of the statute." 
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Itl United States v. Harris, 17TU. S. 309, 20 Sup. Ct. 611, 44 L. Ed. 

^itissaid: 

"Giving ail proper force to the contention of the counsel of the government 
that there bas been some relaxation on the part of the courts in applying the 
rule of strict construction to such statutes, it still remains that the intention 
of a pénal statute must be found in the language actually used, interpreted ac- 
cording to Its fair and obvious meaning. It is not permitted to courts, in this 
class of cases, to attribute inadvertence or oversight to the Législature when 
enumerating the classes of persons who are subjected to a pénal enactment, 
nor to départ from the settled meaning of words or phrases in order to bring 
persons not named or distinçtly described within the supposed purpose of the 
statute." 

Mr. Chief Justice Shiras, in delivering the opinion of the court in the 
above case, quotes the language of Mr. Chief Justice Marshall in 
United States v. Wiltberger, 5 Wheat. 76, 5 L. Ed. 37, as follows : 

"The rule that pénal laws are to be construed strictly is perhaps not much 
less ojd than construction itself. It is founded on the tenderness of the law 
for the rights of individuàls, and on the piain princlple that the power of 
punishment is vested in the législative, and not in the judicial, départaient. 
It is the Législature, not :the court, which is to deflne a crime and ordain its 
punishment. It is said that, notwithstanding this rule, the intention of the law- 
maker must govern in the construction of pénal as well as other statutes. But 
this is not a new, indeperident rule which subverts the old. It is a modifica- 
tion of the ançient maxim, and amounts to this : That, though pénal statutes 
are to be construed strictly, they are not to be construed so strictly as to defeat 
the obvious intention of the Législature. The maxim is not to be applied so 
as to narrow the words of thè statute to the exclusion of cases which those 
words in their ordinary acceptation, or in that sensé in which the Législature 
obviously used them, would comprehend. The intention of the Législature is 
to be collected from the words they employ. Where there is no ambiguity in 
the words, there is no room for construction. The case must be a strong one 
indeed which would justify a court in departing from the plain meaning of 
words, especially in a pénal act, in search of an intention which the words 
themselves did not suggest. To détermine that a case is within the intention 
of a statute, its language Jnust authorize us to say so. It would be dangerous 
indeed to carry the principle that a case which is within the reason or mischief 
of a statute is within its provisions so far as to punish a crime not enumerated 
in the statute, because it is of equal atrocity or of a kindred character with 
those whjch are enumerated. If this principle has ever been recognized in 
expounding criminal law, it has been in cases of considérable irritation, which 
it would be unsafe to consider as précédents forming a gênerai rule in other 
cases." 

In Lake County v. Rollins, 130 U. S. 670, 9 Sup. Ct. 652, 32 L. Ed. 

1060, Mr. Justice Lamar-said: 

"To get at the thought or meaning expressed in a statute, a contract, or a 
constitution, the first resort in ail cases is to the natural signification of the 
words in the order of grammatical arrangement in which the framers of the 
instrument hâve placed them. If the words convey a definite meaning, which 
involves no absurdity, nor any contradiction of other parts of the instrument, 
then that meaning apparent on the face of the instrument must be accepted, 
and neither the courts noir the Législature hâve the right to add to it or take 
from it."' 

There are,! occasions when earlier statutes can be consulted. The Su- 
prême Court has stated the rule. In United States v. Bowen, 100 U. 
S. 513, 25 t. Ed. 631, it is said: 

"The'Revised Statutes must be treated as the législative déclaration of the 
statute law on subjects which they embrace on the lst day of December. 
1873. When the meaning is plain, the courts cannot look to the statutes whicli 
bave been revised to see If Congress erred in that revision." 
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This is approved in Vietor v. Arthur, 104 U. S. 498, 86 L. Ed. 633 : 

"The décisive question is whether section 728 is to be construed as an inde- 
pendent act, or whether the plaintiff is at liberty, by referring to the prior act 
from which it was taken, to show that it was the intention of Congress to 
limit it to the cases named in such prior act. The gênerai rule is perfectly 
well settled that where a statute is of doubtful meaning, and susceptible upon 
its face of two constructions, the court may look into prior and conteiu- 
poraneous acts, the reasons which induced the act in question, the mischiefs 
intended to be remedied, the extraneous circumstances, and the purpose in- 
tended to be accomplished by it, to détermine its proper construction. But 
where the act is clear upon its face, and when standing alone it is fairly sus- 
ceptible of but one construction, that construction must be given to it." Hatnil- 
ton v. Eathbone, 175 U. S. 419, 20 Sup. Ct. 155, 44 L. Ed. 219. 

The subordinate clause of the sentence in section 5424 relates to a— 

"Person applying to be admitted a citizen, or appearing as a witness for any 
such person, who knowingly personates any other person than hiniself. or 
falsely appears in the name of a deceased person, or in an assumed or flcti- 
tious name, or falsely makes, forges, or counterfeits any oath, notice, affidavit, 
certificate, order, record, signature, or other instrument, paper, or proceeding 
required or authorized by any law relating to or providing for the naturaliza- 
tion of aliens." 

Now, observe how the second clause (the one in question) specifically 
refers to the acts enumerated in the first clause. It proceeds "or who 
utters, sells, disposes of, or uses as true or genuine, or for any unlawful 
purpose, any false, forged, antedated, or counterfeit oath, notice, cer- 
tificate, order, record, signature, instrument, paper, or proceeding above 
specified" ; and the section continues, "or sells or disposes of to any per- 
son other than the person for whom it was originally issued any cer- 
tificate of citizenship, or certificate showing any person to be admitted a 
citizen." The section is harmonious in its several parts. "Every per- 
son applying," etc., is forbidden to personate, to falsely appear in the 
name of another, or in a fictitious name, to falsely make, to forge, to 
counterfeit, any oath, notice, etc., or to utter, sell, dispose of, to use as 
true, any such papers, or to sell any certificate, etc. The intention is 
that a person applying, etc., shall not personate, nor make false natural- 
ization papers; that he shall not utter, sell, or use the same, nor sell or 
dispose of any certificate. The section is free from ail ambigulty. It 
is grammatically correct. Its provisions are consistent one with an- 
other. They are applicable to cases that might arise. They do not 
cover ail classes of offenders included in the act of 1870. If it be ad- 
mitted that they should cover such classes, yet they plainly do not. 
The revisers and Congress could not hâve read the section without ob- 
serving the omission. They deliberately took out words from the ear- 
iier act that were palpably necessary to cover such offenses. This court 
is not permitted to interpolate words that the revisers and Congress re- 
jected. The section is sensible. It is accurate. If the public welfare 
demands that it should be broader, the power rests alone with Congress 
to amplify it. 

The court recognizes with what care the learned counsel for the gov- 
ernment has marshaled and submitted the rules of construction and the 
sustaining authorities. But in the présent case there is no occasion for 
resorting to rules of construction. Their aid is neither required nor 
justified, because the language of section 5424 is plain. There is no 
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doubt of its meaning 1 . It is free > from arnbiguity. The Législature 
means what it says, and its words, déclare its meaning. Why look be- 
yond the words in such case ? The govemment insists that the mean- 
ing is obscure. That is the vice of its argument. The meaning is un- 
clouded. 

It is finally urged that the section should be repunctuated to give the 
words a meaning that they do not now express. The proposition is to 
repunctuate a statute so as to include classes that are clearly excluded, 
when there is not the slightest évidence on the face of the statute of an 
intent to include them. The proposition is to punctuate the section so 
as to make it read as if it contained the very words that were in the old 
statute, which words the revisers and Congress hâve omitted. The sit- 
uation is this: The earlier statute contained words that included va- 
rious classes of offenders. The revisers and Congress omitted some of 
them. The proposai is that the section be repunctuated so that it will 
be équivalent to a statute with the omitted words présent. That would 
be grave interférence with législative action. The extent to which 
counsel for the govemment asks the court to go in the matter of re- 
construction of the statute is illustrated by the following extract from 
his argument: 

"Every person, [comma Inserted] applying to be admltted a citizen [comma 
omitted] or appearlng as a witness for any such person, who knowingly per- 
sonates any other person than himself, or falsely appears in the name of a 
deceased person, or in an assumed and fictitious name, or falsely makes, forges, 
or counterfeits any oath, notice, affidavit, certiflcate, order, record, signature, 
or other instrument, paper,' or proceeding required or authorized by any law 
relating to or providing for the naturalization of aliens; or, [comma inserted] 
who utters, sells," etc. 

The govemment advocates the change as follows : 

"By thus transposing the comma in the first portion of this section, it would 
be clear that thè first clause was intended to cover every person who applies 
to be admltted a citizen, or appears as a witness and knowingly personates, 
etc., and the second clause as thus punctuated ('or, who utters, sells,' etc.) 
would relate to the principal subject 'every person,' and would clearly mean 
'or every person who utters, sells,' etc. The entire sentence, grammatically 
analyzed, is a Simple, déclarative sentence ; the subject being 'person,' the 
predicate being 'punished,' and the object 'imprisonment' ; the subject being 
qualified by the complex adjective clauses 'applying to be admitted a citizen' 
and 'knowingly personating,' etc., and the second of the complex qualifying 
clauses bèlng 'who utters, sells,' etc." 

It is at least doubtful whether this repunctuation would demand or 
even justify the construction urged by the govemment. In any case, it 
is considered that the plain reading of the section, and the intention of 
the Congress as gathered from it, should not be thwarted by such cor- 
ruption of the text. 

Counsel for the govemment has just now brought to the attention 
of the court the décision of Judge Butler upon the trial of an indictment 
against certain persons charged with conspiracy under section 5440 of 
tbe Revised Statutes [U. S. Comp. St. 1901, p. 3676], based upon sec- 
tion 5424 [page 3668] théraof ; the charge being conspiracy to defraud 
the United States by Uttering as true false certificates of naturalization. 
It appears that Lindsay, one of the défendants, was tried alone on this 
indictment; that he fUed a demurrer upon the ground that none of the 
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three men named in the indictment was "a person applyïng to be ad- 
mitted as a citizen, or appearing as a witness for such person"; that 
Judge Butler overruled the demurrer, and Lindsay was found guilty; 
that subsequently the same point was raised upon a motion in arrest of 
judgment, and that Judge Butler again passed upon the question and 
dismissed the motion; and that later Merrick, another of the défend- 
ants, pleaded guilty to the indictment. Judge Butler wrote no opinion, 
nor is the court advised of the ground of his décision, nor has the in- 
dictment or record been presented to the court. So far as appears, the 
question now raised may not hâve been presented by the indictment. 

In any case, it is the plain duty of the court to sustain the demurrer 
to the indictment in the action at bar. 



KIRK v. UNITED STATES et ai 
(Circuit Court, N. D. New Tork. June 21, 1904.) 

1. Fedebal Coubts— Baix— Scibe Facias— Jubisdiction. 

Under Rev. St. U. S. § 716 [U. S. Comp. St. 1901, p. 580], providlng that 
the Suprême, Circuit; and District Courts shall bave power to issue wrlts 
of scire facias agreeable to the usages and principles of law, the District 
Court has jurisdiction to issue such writ to enforce a forfeited recogniz- 
ance or bail bond. 

2. Same— Pbaotice. 

Since the fédéral statutes do not expressly indicate the practice to be 
followed on scire facias on a forfeited recognizance or bail bond, resort 
must be had to the procédure which obtained at common law. 

8. Same— Execution. 

Where scire facias is issued against bail, an exécution cannot be awarded 
against the défendant who has not been personally served wlth process 
until there hâve been two returns of nihil to the writ. 

4. Same. 

Scire facias on a forfeited recognizance being in the nature of an orig- 
inal action, unless the surety has voluntarily submitted himself to the 
jurisdiction of the court out of which the writ issued, he must be per- 
sonally served in the district of the court issuing the writ 

5. Same— Successive Retubns or Nihil. 

In scire facias on a forfeited recognizance two returna nihil on succes- 
sive writs are équivalent to personal service on the défendant only where 
the défendant in scire facias is domiciled or found within the Jurisdic- 
tion of the court where the writ issues. 
& Same— Breach of Bond — Bah. to Apfeab. 

A bail bond bound the principal to appear at a certain term of court to 
be held on a date specified, and from day to day and from term to term 
to which the case should be continued, and then and there to answer such 
matters as should be objected against him, and to abide and perform the 
orders of the court, and not to départ without leave. An indictment hav- 
ing been returned at such term, to which défendant pleaded not guilty, 
the case was set for trial on March 17, 1902, défendant however being 
informed that another indictment would probably be returned against 
him. Such indictment having been presented, défendant was directed 
to appear to answer the same on March 6th, and, failing to appear, his 
recognizance was duly forfeited on the succeeding day, and, he again fail- 
ing to appear on March 17th, the former forfeiture was conflrmed. Held 

1 S. See Bail, vol. 6, Cent Dig. 58 376, 416. 
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Hsajt,nfll<«f rtch dates being wJ.tMn the saine terni. It was the <xtrty of tfe- 

fendant'S stirety to produce hiin. as ordered by the court, on March £>th, 

"", àotWithstânding a lu ter date had been fixed for the trial on the indict- 

inënt first presented, and hence the continuation of the forfeiture on 

MarWi ltftta was proper. 

'7.. Sam4—JudGment— Entry. •■ ' 

A snrety en a bail bond obligatlrtg the défendant to appear from day to 
day durtog a particular terra and from tèrm to terni cannot object that a 
forfeiture of such recognizancé was not entered on the précise day bf the 
terni when the principal was obliged to appear. 

8. Same— Actions against the United ; States. 

Sinçe the United States cannot be sued by an individual except as per- 
mitted by the acts of Congress, a Mil was not maintainable jointly against 
the United States and the United. States marshal to restrain the seizure 
of complainant's property on a judgment lu favor of the United State» 
on a forfeited recognizance. 

See 124 Fed. 324. , 

George B. Curtiss, U. S- Atty., and Taylor L. Arms, for the United 
States. 
Kellogg & Rose, for défendant. 

H AZEIj, District Judge. This suit is for an injunction to restrain 
and, enjoih jthe United States and C. D. McDougall, as United States 
marshal for the Northern District of New York, from seizing the prop- 
erty of the complainant pursuant to an exécution in favor of the United 
States issued out of the United States District Court for the Eastern 
Division ai /the Southëni District of Georgia. The wtit of exectftion 
was dated Jâruiary 12, 1903. It was issuèd in a scire facias proceeding 
instituted on March 17, ,1902. , It is essential to a complète understand" 
ing of, the controvèrsy tïiaJ; tjie salient facts be briefly stated. They are 
substantially as followss ) <Ow January 20, 1902, in New York, City, the 
complainant became surety upon a recognizance for the appearance of 
one Johfi FsnGaynor,? wfao had been there arrested up@n a warrant is- 
siied by Uriltèd 1 States Côïnmissioner Shields, and who admitted thé ac- 
cùsed tô'bàir^b appear' beîôre thé Georgia court in çonfotmity to sec- 
tion 1014 of the Revised Statutes of the United States [Û. S. Comp. St. 
1901, p. 716], The in^rmation befdre the commissioner was based on 
an indictmentiby the gra.n<i jury of the Georgia district charging said 
Gaynor arid othèrs with the crime of conspiracy, in violation of section 
5440 of the Revised Statutes of the United States [U. S. Comp. St. 
1901, p. 3676]. Proceedings were had for the removal of the accused 
before a commissioner iri the territorial district whère the défendants 
were found: jPending the éxecution of thecommissioner's order of re- 
moval, Gaynor made application for a writ of habeasi corpus. This was 
denied by the Circuit Court for the Southern District of New York. 
An appeal tb the Suprême Court of the United States resulted in af- 
firming this décision, T^e, recognizance which is the basis of this suit 
was filed in the office of the clerk for the Eastern Division, Southern 
District of Georgia, on January 22, 1902, and recites that Gaynor and 
others wefe charged with conspiracy to defraud the United States of 
large sums of money by devising a fraudulent scheme to présent false 
accounts to an officer of the United States; that the prohibited offense 
was committed on January 1, 1897, within the Eastern Division of the 
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Southern District of Georgia ; that an indictment had been found by a 
grand jury of said district against Gaynor; and, further, that probable 
cause existed for believing him guilty of the offense charged. It was 
stated in the recognizance that the accused had been held to answer by 
the commissioner in the district where the indictment was found. The 
condition of the recognizance was in the following words : 

"Now, therefore, the condition of this recognizance is such that, if the said 
John F. Gaynor shall personally appear at the term of the District Court of 
the United States for the Eastern Division of the Southern District of Georgia, 
to be holden on the Second Tuesday in February, 1902, and from day to day 
and from term to term should the case be continued, and then and there to 
answer to such matters and things as hâve or shall be objected against him, 
and to stand to, abide, and perform the orders of the court, and not départ 
the said court without leave, then this recognizance to be void; otherwise to 
remain in full force and virtue." 

Other facts appearing may be stated chronologically. On February 
11, 1902, Gaynor personally and by counsel appeared before the proper 
court having jurisdiction of the accused, and filed a plea in abatement 
to the indictment. A demurrer to the plea having been interposed by 
the government, the court, on February 17, 1902, sustained the same. 
Thereupon the défendant demurred to the indictment. Subsequently, 
on February 24th, the court dverruled the demurrer as to counts 1 to 8, 
inclusive, and sustained it as to counts 9 and 10. The défendant Gay- 
nor then entered a plea of not guilty to the indictment. During the 
discussion between the court and counsel regarding the time of trial, it 
was, in effect, stated by the court that in ail probability another indict- 
ment against the accused persons would be found by the grand jury in 
attendance at that term of court, and therefore notice should be taken 
of such impending action. Thèse observations by the court resulted in 
a gênerai discussion between court and counsel on both sides touching 
notice to the défendant of any, future action by the grand jury, a,nd fix- 
ing the time of trial of the indictment to which the défendants, had that 
day entetëd a plea of not guilty,. . Finàlly, March 17, 1902, a date in 
the same term, was named by the court for the trial upon this indict- 
ment, No. 322. . On February 28th, at the same term, another indict- 
ment was presented to the court by the grand jury against Gaynor and 
others (No. 371)> charging the-m with conspiracy to defraud the United 
States. Thereupon the défendants were directed by order duly entered 
and served on counsel for défendants to personally appear on March G, 
1902, to pl'ead thereto. Such order in terms directed the attorneys for 
the défendants "to stand to, abide, and perform the orders of the court 
in the premises." The accused Gaynor did not appear on the date ap- 
pointed. His counsel, however, were présent in court. His surety was 
admonished to produce his principal, but he failed to do so* Counsel 
for défendants asserted their belief that Gaynor would appear on the 
following day, and accordingly moved a continuance, which was grant- 
ed. On the next day' the recognizance in question was estreated on 
account of Gaynor's default in appearing. It was accordingly decreed 
by the court that the United States reçover judgment against Gaynor 
and his surety in the sum of $40,000,' thé amount of the forfeited recog- 
nizance, unless cause be shown at the succeeding term why such decree 
and judgment should not be made final. A writ of scire f acias was di- 
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rected to issue to the marshal of the Southern District of Georgia and 
to the marchais .of the United States for service upon Gaynor and Kirk, 
principal and surety, respeçtively. On Mardi. 17, 1902, the day set for 
the trial on the first indictment, as âbove mentioned, on account of Gay- 
nor's absence from court, the surety being first called upon, as required 
by the rules and practice of the court, to produce his principal, the bond 
was again estreated, and the prior estreatment proceedings confirmed. 
The writ 6f scire facias w^s made returnable at the May term of court. 
Personal service therebf upon the surety was not made in the state of 
Georgia or within the territorial district of the court which directed its 
issuance, but the complainant was served on April 5, 1902, at the city 
of Syracuse, state of New York, which has been his côntinuous rési- 
dence. An alias writ of scire facias was issued on July 17, 1902. The 
marshal for the Southern District of Georgia made return of "Not 
found" to both writs. No plea or answer was interposed to stay the 
final mandate of said cotirt, and jûdgment was entered in favor of the 
United States. In accordance with section 986 [U. S. Comp. St. 1901, 
p. 708] an exécution was issued to the marshals of the United States 
directing such officers to levy upon the property of the complainant 
wherever found. No attempt is hère made to set forth the facts with 
as much détail or as comprehensively as they appear in the exhaustive 
opinion of Jftidge Ray granting an injunction pendente lite. For a full 
statement of such facts référence is directed to that décision, which may 
be found reported as Kirk v. United States (C. C.) 124 Fed. 324. 

It will be riôted from the practically undisputed facts that two writs 
of scire facias were issued against the complainant and his bail, and 
were returned nihil by the marshal of the district to which they were 
issued. Thé légal propositions involved are of much importance, as no 
strictly parallel and reported authority is found in the courts of the 
United States to guide their détermination. It is contended by the 
complainant, amoiig other things, that, as the surety was not found 
within the state of Georgia, he never having submitted himself to the 
jurisdiction of the court, and owning no property in that state, the sci.. 
fa. could hâve no extraterritorial effect as a basis for a personal jûdg- 
ment ; hence the writ of exécution was without légal force and effect. 
This question will first be considered. That the court had jurisdiction 
to enforce a forfeited recognizance or bail bond by writ of scire facias 
or bv action must be conceded. Insley v. United States, 150 U. S. 512, 
14 Sup. Ct. 158, 37 L. Ed. 1163. See, also, section 716, Revised Stat- 
utesof the United States [U. S. Comp. St. 1901, p. 580]. Whether, 
admitting the power and jurisdiction of the court to enforce the jûdg- 
ment on scire facias, such proceeding bound the surety, who was neither 
personally served with process in the state where such steps were insti- 
tuted nor domiciled therein, and who did not àppear or submit himself 
to the jurisdiction of the court otherwise than by joining in the recog- 
nizance, is a point not f ree from difHculty. Scire facias proceedings in 
a civil case are in the nature of an original action to the extent of en- 
abling the défendant to pleàd. U. S. v. Payne, 147 U. S. 692, 13 Sup. 
Ct. 442, 37 t. Ed. 332;'Wïrider v. Caldwell,14 How. 442, 14 L. Ed. 
487. The writ in every case must apprise the défendants of the facts 
on which it is based, and the aVerments therein contained may be con- 
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troverted or avoided. Irrégularités may be taken advantage of in the 
usual way, and a trial had upon the issues presented by the writ and 
the answer filed, as in an action. U. S. v. Winstead (D. C.) 12 Fed. 50 ; 
U. S. v. Van Fossen, 1 Dill. 406, Fed. Cas. No. 16,607; U. S. v. Mc- 
Clashen (C. C.) 66 Fed. 537; People v. Quigg, 59 N. Y. 83. The point 
that no tribunal has power or authority to extend its process beyond the 
boundary of its district for the purpose of bringing either a person or 
property within the scope of its jurisdiction is technically correct, and 
needs no citation of authorities. It may be doubted, however, whether 
this elementary principle of law has been violated by the procédure 
adopted in this sci. fa. proceeding. The writ which issued upon the 
forfeited recognizance is unquestionably a judicial writ, and founded 
on the record of the court. It must be issued out of the court wherein 
the recognizance was estreated. The fédéral statutes do not expressly 
indicate the practice by which the remedy may be enforced, and there- 
fore resort must be had to the course of the common law to discover 
the method of procédure. U. S. v. Insley, 54 Fed. 221, 4 C. C. A. 296 ; 
Hunt v. U. S., 166 U. S. 424, 17 Sup. Ct. 609, 41 L. Ed. 1063. The 
statute déclares the continuance of the remedy. It does not prescribe 
the form of process, nor limit the bounds of territorial jurisdiction to 
which it may be issued. The sci. fa. is a common-law writ, and not a 
statutory remedy to obtain a personal judgment, and based upon the 
particular proceeding to which it is applicable. At common law a re- 
cognizance possesses some of the qualities of a judgment. In Eng- 
land, when a recognizance was forfeited, it was the common practice 
to estreat the same, and remit it to the Court of Exchequer for collec- 
tion. A writ of exécution would follow against the person and prop- 
erty of the surety. No writ of scire facias was originally issued in a 
criminal case where the recognizance was properly forfeited, namely, 
wheré it appeared that the condition for the appearance of the accused 
was violated. If the question of forfeiture were in doubt, the practice 
required the issuance of the writ of scire facias. 2 Tidd, Pr. 1090 ; 
State v. Randolph, 22 Mo. 482. The later English cases seem to hâve 
adopted the practice of issuing scire facias before taking final action 
upon the recognizance. It has been held that the theory on which a 
proceeding of this character is founded rests primarily upon the fact, 
as has been observed, that the records of the court disclose that the 
principal and surety, by reason of their voluntary act, are already be- 
fore the court. Although such writ is in the nature of an original pro- 
cess, it is only so regarded in the sensé of its being the initial step to en- 
force the collection of the debt which was created by the default of the 
surety to produce his principal when legally callèd upon so to do. It is 
a fiction of the common law that a surety is personally in attendance 
upon the court whenever the accused, by order of the court, is bound to 
personally appear. Manifestly, such a presumption finds support in 
the practice which obliges the clerk to proclaim notice in open court to 
the surety in the absence of the principal to produce his principal or 
forfeit his bail. U. S. v. Dunbar, 83 Fed. 151, 27 C. C. A. 488. The 
trend tif the, earlier décisions is to the effect that the recognizance is a 
confession of a debt, and, when filed, it is made a record of the court, 
which binds the lands of the conusor or surety. No action to enforce 



S3f 181 FEDERAL REPORTES. 

the bpnd upon a forfeiture was necessary, as exécution îssue3 upon the 
recognizance as: a matter of course. Gildersleeve v. People, 10 Barb. 
40; State v. Càldwell, 124 Mo. 513, 28 S. W. 4; People v. Quigg, 59 
N. Y. 83; People v. Bennett, 136 N/. Y. 484, 32 N. E. 1044. In the Gil- 
dersleeve Case a statute of the state of New York, which permitted 
judgment upon a forfeited recognizance to be entered of course with- 
out further proceeding, was held to be constitutional. The court re- 
viewed the common-law cases, and held that the statute was merely 
declaratory of the adoption of that procédure by the Législature. The 
later practice, and that which seems to be adopted through the enact- 
ment of section 716 of the Revised Statutes of the United States [U. 
S. Comp. St. 1901, p. ÇSO], provides for the issuance of the writ of sci. 
fa. on the judgment of forfeiture of the recognizance. As has been 
indicated, the défendant is entitled to notice and service upon him of the 
writ, so as to give him full and complète opportunity for défense. The 
practice seems- to be, according to many authorities, that after scire 
f acias , against bail the exécution cannot be awarded against a défend- 
ant who has not been personally served with process until there hâve 
been two returns of nihil to the writ. Graham v. State, 7 Blackf. (Ind.) 
313 ; Foster's Scire Facias; 13 Tidd, Pr. 1090 ; Elasser v. Haines (N. J. 
Sup.) 18 Âtl. 1095 ; McRae v. Mattoon, 13 Pick. 53. Such appears to 
be the holding pf the cases arising under the common law. In the last- 
mentioned case the défendant; against whom the writ issued resided in 
the state of North Garoljna when he became bail and at the commence- 
ment of tfre, proceedings, Subsequently he removed to the state of 
Massachusetts. Hïs défense to the writ was that he had no notice of 
the proceedings against him as bail. The court held that a principal 
and surety upon a recognizance presumptiyely submit themselves to the 
jurisdiction of the court and the practice of the state. It was there 
further held that the défendant, to avoid liability, must take notice of 
his default and interpose his défense in the forum 'where the remedy 
was rightly instituted. The return of two nihils to the writs of scire 
facias was deemed équivalent to personal service upon the défendant. 
In Insley v. United States, 1,50 U. S. 512, 14 Sup. Ct. 158, 37 L. Ed. 
1163, it was held that, where a process was duly served, a forfeited 
recognizance rhay be enïorced f by sci. fa. proceedings. The Suprême 
Court of the United States ajffirmed the décision of the Circuit Court, 
and by implication, at least, approved its language in respect to the as- 
sertion that the, proceedings upon which the form of action is founded 
must be duly served. In granting the temporary injunction herein, 
Judge Ray decided that there: must be personal service of the writ in 
the district where the proceeding was instituted; that the sci. fa. is in 
thg nature of ara original action ; and, unless the surety has voluntarily 
submitted himself to the jvirisdiction of the court out of which the writ 
issued, he must be personally served in such district. He further held 
that, accordïng to Owens v. Henry, 161 U. S. 642, 16 Sup. Ct. 693, 40 
h. Ed. 837, and Brown v. Wygant and Leeds, 163 U. S- 618, 16 Sup. 
Ct. 1159, 41 L. Ed. 284, the proposition was apparently settled that two 
returns nihil on successive ; writs are only applicable where the défend- 
ant in the sci. fa. is dorniciled or found within the jurisdiction of the 
court whère the writ issues. After revewing the cases above mention- 



KIKK V. UNITED STATES. 337 

ed, which were civil in their nature, and to revive a judgment, he states 
his conclusions as follows: 

"Two returns nihil are not équivalent to service, exeept where the writ is- 
sues lawfully out of the court in tue jurisdiction where the défendant résides. 
Service in this manner, to be good service, assumes that the défendant résides 
within the jurisdiction of the court issuing the writ, but cannot be found. 
In such case two returns nihil are équivalent to personal service, but two 
returns nihil are not service when the défendant does not réside within the 
jurisdiction of the court issuing the writ. If this be true in a case for 
the recovery of a sum of money, where judgment was lawfully issued in 
the flrst instance on personal service, and the proceeding is to revive a 
judgment, how much more ought it to be true in a case where the sclre 
facias proceeding is an original suit, or in the nature of an original suit, and 
the défendant does not réside within the jurisdiction of the court issuing it, 
and neither résides nor was within the jurisdiction of that court at the time 
the recognizanee was executed, or default thereon taken, or when the writ 
issued?" 

Undoubtedly the writ, in efïect, détermines the personal rights and 
obligations of the défendant, and I quite agrée that it may, therefore, 
be doubted whether a constructive service in the nature of two returns 
nihil upon a nonresident is sufficient service, especially where the recog- 
nizanee was entered in another state. See Pennoyer v. Neff, 95 U. S. 
727, 24 L,. Ed. 565. Scire facias against bail, however, it must still be 
said, is a proceeding sui generis, and gênerai rules of procédure must 
be cited and followed with caution. The proposition, as will easily be 
appreciated, is of much importance, and, in view of the authorities, un- 
settled. In viéw of the exhaustive and comprehensive opinion of 
Judge Ray, whose illness has prevented him from sitting at final hear- 
ing, I hâve determined, notwithstanding some doubts arising in my own 
mind as to the correct practice upon scire facias against bail, to follow 
that décision. Moreover, an appeal from the décision of Judge Ray 
was sustained by the Circuit Court of Appeals on the ground that it 
was discretionary to grant the injunction during the pendency of the 
action, without disagreeing with the law applicable to this subject as laid 
down by the Circuit Court. Although such holding cannot strictly be 
regarded as sustained on appeal, it is thought, nevertheless, out of a 
proper déférence to the opinion of Judge Ray, any doubts which the 
court at final hearing may hâve as to the soundness of the views there 
expressed should be resolved in favor of their correetness. The facts 
of the case are practically the same as they were assumed to be by Judge 
Ray. His reasoning, if sound, at preliminary hearing, must still be 
so considered. The prevailing rule of comity demands an acceptance 
of such reasoning and construction, unless the Circuit Court of Ap- 
peals, to which court an appeal is to be taken, as was stated at the 
argument, should finally give différent settlement to the questions in 
dispute. 

The next important point is whether the recognizanee is void because 
it was declared estreated on March 7, 1902, prior to the date fixed for 
the trial by the orderof February 24th. Judge Ray was of opinion 
that a serious question of fact was presented by this contention. He 
doubted the power of the court to make a valid order on March 17th 
confirming the prior decree forfeiting the recognizanee. The évidence 
shows that after the date of trial was fixed under indictment No. 322 
131F.— 22 
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the grand- jury found another indictment against the défendants of the 
same nature, and based upon facts arising out of the same transactions. 
Accordingly, the défendants were directed to appear on March 6, 1902, 
for the purpose of pleading tû the new indictment, and to abide the di- 
rections of the court on both accusations. As has been stated, the re- 
cognizahce was estreated on March 7th, to which date the matter was 
continuée because of Gaynor's failure to respond when called upon to 
appeau On March 17th the recognizance was again estreated, or, 
rather, the former forfeiture was confirmed. It is now objected by the 
défendant that there was no valid judgment of forfeiture. This in- 
sistance is without merit. It is thought to be immaterial whether the 
forfeiture was on March 7th or 17th. The recognizance in terms bound 
the surety to produce his principal at that term of court, and from day 
to day tnereafter as the court might direct. Waiving the point that, 
even if some degree of merit be found in the objection, it cannot be used 
to impeaCh the judgment collaterally, I am clearly of opinion that such 
objection must fail. Undoubtedly the court had the power to require 
the appeafance of Gaynor on March 7th. It was the duty of his surety 
to produce him upon that date despite the fact that as to the first in- 
dictment a later day of trial had been determined upon. Suppose a 
change of the date of trial had been afterwards made without the con- 
sent of the défendants. Can it reasonably be claimed that the surety 
was not obliged to produce his principal at such time as might be fixed 
by the Court. Certainly not. Assuming that the recognizance does 
not bind the surety to hâve his principal in court on ail the charges 
which might arise from the conspiracy alleged to hâve been entered into 
on or about January 1, 1897, and was entered into merely to secure 
the attettdance of the accused at the opening of court, and from day 
to day thereafter until the particùlar charge upon which the arrest was 
effected is dispos^d of , then such objection is still without force for the 
reâson that the surety failed to appear on the 17th day of March, at 
which time the sci. fa. proceedihg was instituted. Assuming the cor- 
rèctness of the proposition that the court obtained jurisdiction by reâ- 
son of the recognizance and ip forfeiture being a judgment of the 
court, I can cohceive of no sound reason for concluding that the es- 
treatment of the recognizance on March 17th is in fact ineffectuai. The 
confirmation of the forfeiture must be givçn the effect intended. A 
surety cannot be permitted to escape personal liability on account of a 
technical omission to estreat a recognizance on the précise, day when the 
principal was obliged to appear at any time during a particùlar term, 
or from terni to term. The original estreatment and the order con- 
firmirig the same were entered at the same term of court. The effect, 
therefore, of the confirmation or ratification of the prior order was in 
fact to estreat the recognizance because of Gaynor's fault in appearing 
on March 17th. As indicated above, the asserted facts on the motion 
for preliminary injunction as to the date of estreatment of the recogni- 
zance were thought by Judge Ray to be in serious cônflict, and for that 
reason only hâve Ideemed it necessary to state 1 my views thereon. 
Such views are, nevertheless, controlled by the pririciplês involved in 
the question of jurisdiction and the judgment in the sci. fa. proceeding. 
If it is a correct conclusion that the United States District Court for 
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the Eastern Division of the Southern District of Georgia was without 
power or authority, because of the circumstances of this case, to en- 
force the remedy which the government elected to pursue, then, of 
course, the date of forfeiture of the recognizance is immaterial, and the 
case must be determined in favor of complainant. 

It would serve no useful object to pass on any other point submitted 
in the briefs, except to add that, assuming the proceedings in the state 
of Georgia to be invalid for want of jurisdiction, the remedy invoked 
by the complainant to restrain the collection of the exécution was 
proper, and accordingly this court, in the exercise of its equity power, 
mav afford relief. North Chicago Rolling Mill Co. v. St. Louis Ore 
& Steel Co., 152 U. S. 596, 14 Sup. Ct. 710, 38 L. Ed. 565; Barrow v. 
Hunton, 99 U. S. 80, 25 L. Ed. 407; Marshall v. Holmes, 141 U. S. 
589, 12 Sup. Ct. 62, 35 L. Ed. 870. Thèse cases, it is thought, control 
the proposition that a party cannot enjoy the fruits of a judgment ille- 
gally obtained where, as hère, no adéquate remedy exists at law. 

Another point may briefly be disposed of, namely, that the United 
States cannot be sued by an individual except as permitted by acts of 
Congress. U. S. v. McLemore, 4 How. 287, 11 L. Ed. 977 ; Hill et al. 
v. U. S., 9 How. 387, 13 L. Ed. 185. This was practically conceded at 
the hearing. My conclusion is that the complaint, as to the government 
of the United States, must be dismissed, with costs. 

The threatened unlawful seizure of the property of the complainant 
by the défendant McDougall must be enjoined. U. S. v. Lee, 106 
U. S. 196, 1 Sup. Ct. 240, 27 L. Ed. 171. Judgment is therefore award- 
ed in favor of the complainant against C. D. McDougall, as United 
States marshal for the Northern District of New York, as demanded 
in the bill, with costs. 
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(Circuit Court, D. Connecticut. July 1, 1904.) 

No. 450. 

1. Mines and Mining — Location of Claim— Erkors. 

Where the locators of a mining claim mistook the direction of the vein 
manifestée! by the onterop of ore on the surface, and laid out their claim 
crosswise instead of lengthwise of the vein, the original side Unes of the 
claim beçame the légal end Unes, and the original end Unes became the 
légal side Unes, so that the locators were entitled to follow the vein with- 
in the surface Unes of the claim on its downward course into the earth 
so far as it départs from a perpendicular as to carry it underground be- 
yond the légal side Unes to a point where it shall be eut off by its légal 
end Unes vertically extended perpendicularly in their own direction. 

2. Conversion of Obe— Tbespass— Estoppel— Pleading. 

Where, in an action to recover for the conversion of ore, plaintiff took 
the ground that défendant was a naked trespasser wben he took away the 
ore underneath the surface Unes of plaintiff s claim, plaintiff could not 
plead that défendant was estopped to claim the right to remove such ore 
under a contract between the parties for the development by défendant 
of plaintiff's mine. 

3. CONTBACTS— MONEY PAID— MlSAPPLICATION— ReCOVEBT. 

Where plaintiff paid money to défendant under a contract by which 
défendant agreed to develop plaintiff's mine, but the money was in fact 
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expended by défendant In ctitting Inclines, drifts, etc., which eithèr helped 
défendant directly in getting out its own ore, or developed workings which 
might hâve shown other ore belonging to défendant if they had not proved 
barren, plaintiff was entitled to recover the inoney so paid. 

At Law. 

Gross, Hyde & Shîpman and L,. P. Waldo Marvin, for plaintiff. 

Stims'on & Williams and John K. Beach, for défendant. 

PLATT, District Judge. This is an action at law, demanding the 
proceeds obtained from certain ofes alleged to hâve belonged to the 
plaintiff, and to hâve been taken wjthout right by the défendant. Trial 
by jury was wàived by stipulation, and the cause was heard by the 
court. The method of tréatmént may be novel, but it is hoped that it 
may be deemed excusable in the circumstances. The case lias been on 
thé docket nearly eight years, and its vicissitudes hâve been unusual. 
After the trial lastf ail, which coyered practically a week, and was de- 
voted to otartéstimony arld' the introduction of dépositions taken in the 
West, with many maps artàçfeêd thereto, time was allotted the counsel 
for filing briefs. The original briefs were delayed, but finally appeared. 
Then followed a fusillade of replies and counter replies, until the court 
becàme satisfied 'that the sùbject was exhausted. It is believed that the 
court thoroughjy. appréciâtes the issues, but time forbids such analysis 
of ihe situation, as' that, whàt shallibe said can be accurately divided into 
conclusions' offact and conclusions of law. The views of the court 
both'upon fa'çt and ûpôn law will be obvious, it is thought, when the 
f ollowing hais heën examined : 

The Good'ènoùgh mining claim was located by the Schefferlin broth- 
ers and Richard Gird in the Tombstone district, in Arizona, on Mardi 
28, 1878. The laws of the United States and ail local rules and régula- 
tions ( were complied, with,. ...Nexfc, easterly of the Goodenough lies the 
Hawkéye-Little Wbnder clàini, and then cornes the Empire. The 
Goodenough was 'laid ùiiil- ruhning 1,500 feet in an easterly and vvest- 
erly direction; the northerly and southerly lines being parallel and 
about 458 feet apart. The plaintiff is the légal owner of the Empire 
claim, and the défendant is the légal, owner of the Goodenough, The 
initial monument uséd by the locators was, a post, with a tin can at- 
tached, and. was placed at oir near the Goodenough outarop, and was 
still there shortly before the hearing, althoU^h the outcrbp had been 
remôved by the opérations of 'mining. At thé time bfthe location there 
were, in plaih view upon the surface of the ground, just northerly of 
the Toughnut claim, three outcrops of ore. Upon plaintiff 's map, Ex- 
hibit S, used ; at the hearing, they are marked, "Goodenough, Way-Up 
Vein, and Combina tion Outcrops." Toward the south the lines of the 
Toughnut claim stared the locators in the face, but théy were free- 
handed toward the hortlv Section 2320, Rev. St. U. S. [U. S. Comp. 
St. 1901, p. 1424], said, "No claim shall extend more than 300 feet on 
each side of the middle of the vein at the surface, nor," etc. They 
were obliged to assume that some place on the earth's surface represent- 
ed the middle of the vein, and from that point they could measure no 
further northerly than the distance southerly to the Toughnut line. 
They placed that point at about the middle of the manifestation of ore 
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at the Way-Up outcrop* and measured off a distancé toward the north 
equal to the distance to the Toughnut on the south. They placed their 
monument on what seemed to them to be the first appearance of the 
vein toward the east, and extended the claim far enough to the west 
to include the Combination outcrop, which might hâve been another 
manifestation of the vein. In their description of the claim they speak 
of crossing the vein with its easterly and westerly Unes. From our 
présent knowledge, it is doubtful whether the Combination outcrop is 
a part of the actual vein which exploitation lias shown that they did 
locate upon, and it will be wise to eliminate it from our thoughts. It 
has been referred to because it had an influence upon the westwardly 
extension of the 1,500 feet of the claim, and for no other reason. 
There was a vein, .Iode, or ledge where the ore manifested itself at the 
Way-Up outcrop, but it happened to run the wrong way. It extended 
northerly and southerly across the Goodenough claim. It is a true 
vein, within the meaning of the statute. The courts hâve so found, 
and counsel concède it to be so. The contention is that the original 
location of the Goodenough was not made with référence to that vein. 
This position counsel for the plaintiff hâve occupied with çonsistency 
for many years, and, to do them justice, it is necessary to delve into the 
problem more extensively. 

The development of the Tombstone district has enabled the expert to 
reach a pretty accurate conception of its geological formation. It is 
enough for our purpose to say that the underground workings disclose 
a séries of anticlines and synclines. (The anticline is the crest of a 
ridge, and the syricline the lower portion.) Thèse folds hâve been 
pressed together by some unknown original force. At and near the 
ground in dispute' the ridges extend in an easterly and westerly direc- 
tion. Across the folds, and substantially at right angles thereto, ap- 
pear cracks, fissures, and crevices, into which from below saline waters 
weré f orced, containing ores in solution ; and such waters, upon reach- 
ing the limestone, which is especially susceptible to their influences, 
overflowed, or, as it has been expressed, slopped over, from the crack, 
fissure, or crevice, and permeated, the limestone in irregular shapes— at 
the point in question, largely to the easterly and somewhat northerly. 
The only indications upon thé Goodenough which corné up to the "vein, 
Iode, or ledge" of the 1 statute are found at the Way-Up crack or crevice, 
which cuts across the claim nearly at right angles ; and the ore found 
in the anticlinal folds connects therewith, and is part of a System of ir- 
regular deposits, practically continuous. The original locators mistook 
the significance of the Goodenough and Way-Up outcrops, and laid out 
their claim parallel with the vein as they supposed it to exist. In fact, 
they were following the sloppings of the Way-Up crack as they per- 
meated the limestone along the anticlinals, which could in no sensé be 
dignified into the statutory "vein, Iode, or ledge." 

The présent plaintîffs were forced to meet a similar question in the 
courts of Arizona in 1883. Among others, the experts now employed 
took opposite views of the question then. The facts about the original 
location were at that time the same, of course, as now. It was assert- 
ed by the expert vyitnesses that the claim was laid out upon bodies of 
ore which appeared in the limestone of the anticlines, and came above 
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the surface, at the two outcrops described herein. They failed to estab- 
lish the proposition. Now they are obliged to abandon the theory they 
then sought to establish, and adopt what may be called the "separate 
ledge theory." If the extensive mineralizatioo and évidences of ore in 
place in the Way-Up case, contained between shale above and quartzite 
below, with fréquent évidences of defined walls, etc., failed to reach 
the measure of the statutory vein, Iode, or ledge, it is not easy to see 
how it can be expected that the insignificant results developed f rom the 
manifestation at the initial monument can fare any better. 

Mr. Church struggled for the limestone ledge theory in the Way-Up 
case, and now, while still insisting that the claim was laid out upon the 
supposed limestone ledge running east and west, gravely permits the 
inference that, because the monument is upon a ledge which by later 
developments has been shown not to hâve been actuafiy connected with 
the rest of the ores which slopped over from the Way-Up crevice, it 
follows that the locators had that ledge alone in their minds when they 
laid out the daim. In the sarne breath he says that the ledge on which 
the initial monument was plaeed is in a similar position to the other 
ores of the limestone, and is part of a system which is "essentially con- 
tinuous." When the locators took their claim they were not selecting 
outcrops. They were claiming a location on a vein of which at least 
two possible manifestations were in sight, both in the blue limestone. 
Its length was extended in the direction which the outcrops indicated. 
They are manifestations of the same vein, and that vein has been found 
to ruh and does run nearly north and south. The original locators 
mistook the course of the vein upon which they were claiming, and 
staked out their claim based upon that misapprehension. This being 
so, the main point of law arising was settled when the issues raised by 
the demurrer were decided. 

It is unwise to exchange mounts while traversing an extremely dan- 
gerous place. In the Way-Up case, Prof. Church would not hâve con- 
tended that the initial monument was on a separate ledge running par- 
allel with the claim, because in such event he could not hâve maintained 
his position as to the extralateral rights on the Way-Up crack. The 
sloppings were then as now, in his view, essentially continuous. His 
limestone ledge theory was an absolute necessity, but it was equally 
important to join the location to that limestone ledge. 

I am forced to find, as the judge did in the Way-Up case, that there 
is no ledge apexing in the Goodenough, except the one running north 
and south, and also find that the ore above ground at the initial monu- 
ment and Way-Up were manifestations of that ledge. 

I hâve studied with care the testimony of Howe and Staunton taken 
in the West in 1897. Plaintiffs were represented by counsel, and had 
every oppprtunity to probe the facts by personal examination, and to 
prépare their contention in reply. That évidence was offered by the 
défendants with two distinct purposes in mind : First, to demonstrate 
that a vein, Iode, or ledge of ore exists running across the Goodenough 
in a northerly and southerly direction, crossing one or both original 
side lines, .Second, to demonstrate that the workings toward the east- 
erly original, end line of the Goodenough are on ore, and are connected 
with the vein, Iode, or ledge above described, and that they continue 
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on ore at différent depths, across the easterly original end line, through 
the Hawkeye-Little Wonder and into the Empire. The initial monu- 
ment seems to hâve been referred to only once. Mr. Howe says that 
two small circles on defendant's Exhibit No. 5 at the point H mark a 
point which "shows the location of the post No. 1, or the initial monu- 
ment from which the officiai surveys of the Goodenough claim were 
made." It would seem that, after the dépositions had been taken, it 
was, in the minds of counsel for the plaintiff, indisputable that both 
contentions had been established. It was therefore settled that the 
sloppings from the Way-Up crack could be traced on ore into the Em- 
pire ground. This situation drove the plaintiff to seek a new entrench- 
ment. It was believed that the ore which found the surface at the 
point where the initial monument was placed could not be shown to be 
connected underground with the Way-Up crack. It ran for a little 
distance east and west, and there vanished. It had defined walls, and 
would serve for a vein. It was only necessary to establish that the 
original location was based upon that vein. In such circumstances, it 
is not easy to understand what reason counsel for the plaintiff has for 
complaining because certain indicia are absent from defendant's maps 
which were introduced at the Western dépositions. Plaintiff's rriap Ex- 
hibit S gives no very definite pictorial illustration of the facts which 
Prof. Church présents in connection with the exploration, exploitation, 
and original assessment work which followed the location of the claim, 
and my attention is not called to anything more detailed and definite. 
The plaintiff states one aspect of the law very fairly: 

"Ail that the locator can do is to find ore, and lay out hls claim parallei 
with the course of the vein as indicated by the surface outcrop, and take 
what subséquent development shows his location entitles him to." 

I accept that doctrine; and act upon it. If the argument as to over- 
lapping claims were in point, the locators could hâve taken more by go- 
ing 300 feet northerly from the middle of the Way-Up. Défendant did 
not need at the outset to waste rime in showing connection between the 
vein located and the vein it attempted to prove. That had been thresh- 
ed out by plaintiff in the Way-Up case. As counsel say now, the only 
chance in the Way-Up was to show that the location was on the lime- 
stone ledge. 

The contention is based primarily upon sections 2320 and 2322 : 

"Sec. 2320. Mining-claims upon veins or Iodes of quartz or other rock in 
place bearing gold, silver, cinnabar, lead, tin, copper, or other valuable de- 
posits, heretofore located, shàll be governéd as to length alorig the vein or 
Iode by the customs, régulations, and laws in force at the date of their loca- 
tion. A mining-claim located after the tenth day of May, eighteen hundred 
and seventy-two, whether located by one or more persons, may equal, but 
shall not exceed, one thousand flve hundred feet in length along the vein or 
Iode; but no location of a mining-claim shall be made until the discovery 
of the vein or Iode within the liniits of the claim located. No claim shall 
extend more than three hundred feet on each side of the middle of the vein 
at the surface, nor shall any claim be limited by any mining régulation to 
less than twenty-flve feet on each side of the middle of the vein at the sur- 
face, except where adverse rights existing on the tenth day of May, eighteen 
hundred and seventy-two, render such limitation necessary. The end-lines 
of each claim shall be parallei to éach other." [TJ. S. Comp. St. 1901, p. 1424]. 

"Sec. 2322. The locators of ail mining locations heretofore made or which 
shali hereafter be made, on any minerai vein, Iode, or ledge, situated on the 
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public domain, ,their heirs and assigna, where no adverse claim exists on the 
terith day bf'.Mïày, eighteen bundrëd and seventy-two, so long as they coni- 
ply witb the laWs of the United States, and with state, territorial, and local 
régulations notiih .conflict with the laws of the United States governing their 
possessory title, shall hâve the exclusive right of possession and enjoyment 
of ail the surface included within the lines of their locations, and of ail veins, 
Iodes, and jédges throughout their entire depth, the top or apex of which lies 
inside of such surface-lines extehded downward vertically, although such 
veins. Iodes, or ledges may so far départ froni a perpendicular in their course 
downward as to extend outside the vertical siderlines of such surface loca- 
tions. But their right of possession to such outside parts of such veins or 
ledges shaïl bè conflned to such portions thereof as lie between vertical pi:' nés 
drawn downward as above described, through the end-lines of their loca- 
tions, so continued In their own direction that such planes will intersect such 
exterior parts of such veins or ledges. And nothing in this section shall au- 
thorize the locator or possessor of a vein or Iode which extends in its down- 
ward course beyohd the vertical Unes of his claim to enter upon the surface 
of a claim owned or possessed by another." [U. S. Comp. St. 1901, p. 1425.] 

The décision .jupon the demurrer to the defendant's answer — (C. C.) 
100 Fed. 910— settles the main question, and it is now practically con- 
ceded to be the law that if the locators mistook the direction of the vein, 
Iode, or ledge manif ested by the outcrops of ore upon the surface, and 
laid out their claim crosswise instead of lengthwise of the vein, Iode, or 
ledge, thën the original side Unes of the claim beçome the légal end lines, 
and the original end lines becsme the légal side lines, and the locators 
shall hâve thèright to follow the vein, Iode, or ledge, outcropping with- 
in the surface Aines of the claim, upon its downward course, if it so 
far départs from ajperpendiçular as to carry it underground beyond the 
légal side lines to a point where it shall be eut off by its légal end lines 
vertically extendéd in their own, direction perpendicularly. The court 
has found as a fact that the mistake in location was made. That ends 
the case, unless sorne other point arises upon the pleadings and évi- 
dence. 

Having taken the ground that défendant was a naked trespasser 
when it took away the ore from underneath the surface lines of the 
Empire claim, the plaintif? is not so situa ted as to make use of the prin- 
cipes of estoppel growing out of the contract of January 18, 1894, 
whether by deed or in pais. For convenience, the contract is inserted 
hère: 

"Articles of agreement made thls 18th day of January A. D. 1894, between 
The Tombstone MilL & Mining; Company of Oonnecticut by its General Man- 
ager, W. J. Cheynêy, party of the flrst part, and the Empire Milling & Mining 
Company of Maine, by its Président, party of the second part: 

"First, That sàid party of the flrst part having opened up its mine to 
within a few feet of the dividing liné between the pfoperties of the two com- 
pares, affording an opportunity ' to exploit and develop the Empire mine, 
the property of thô party of the second part, at a cost much less and in a 
shorter space of time than possible to be done through its own shaft or by 
any other method now known to the party of the second part and the party 
of the, second part heing desirous that the said exploiting and developing be 
done to thé extentjpossible under an expenditure of ten thousand dollars ($10,- 
000), the said; party ]of the flrst part hereby agrées to undertake the said work 
for and on bèhalf of the party of the second part, and binds itself to prospect 
and develop the sàid Empire mine, using its best kpowledge, skill and care, 
doing ail the said work as thoroùghly, perfectly and economically as if said 
work were being done on its own property, to report the resuit of its work 
as progress is made, and to complète said work. by or before the flrst dajr 
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of March A. D. 1895, the sald party of the second part to hâve ail reasonable 
facilities afforded it for entering the property and inspecting the work, ail 
for the considération hereinafter named. 

"Second. The party of the second part hereby agrées that the party of the 
first part shall hâve the right to repair and use the Empire shaft at its dis- 
crétion and it hereby agrées and binds itself to pay to the party of the first 
part such sums of money as may be called for from time to time, the aggre- 
gate not to exceed the sum of ten thousand dollars ($10,000). 

"Third. Should any marketable ore be extracted in the course of the afore- 
said development it is hereby agreed that the said party of the first part shall 
sell the same on the saine basis as it sells its own ores, accounting to the 
party of the second part therefor, and, in considération of the covenants and 
agreements hereof it is mutually agreed that the party of the first part shall 
be allotted and paid such équitable portion of the proceeds of sale of said ores 
as may hereafter be agreed upon between the said parties. 

"In witness whereof we hâve hereunto subscribed our names and affixçd 
our seals the day and date before mentioned. 

"[Seal.] The Tombstone Mill & Mining Company, 

"By W. J. Cheyney, Its General Manager. 
"[Seal.] The Empire Milling & Mining Company, 

"By D. C. Cutler, Président 
1 "H. S. Vanderbilt, A. C., 

"Empire M. & M. Co." 

After entering into that contract, plaintifï paid $7,500 to the défend- 
ant, and in the fourth coùnt of his complaint demands it back. The 
évidence shows that $2,500 was paid back to Mr. Cutler, plaintiffs 
président. He says that he accepted it as a personal loan, but it was 
paid by check to his order as président, was intended for the company, 
and ought to be credited to the défendant by the plaintifï. The bal- 
ance, $5,000, is accounted for as having been expended on exploitation 
under the contract. As a matter of fact, it was expended in cutting 
inclines, drifts, winzes, etc., which either helped the défendant directly 
in getting at its own ore, or developed workings which might hâve 
shown other ore belonging to the défendant if they had not proved 
barren. On the principle that one cannot "eat his cake and hâve it," it 
would be unjust for the défendant to retain that money. 

Let judgment be entered for the plaintiff for $5,000, with interest 
from March 30, 1897, and costs. 



RONAN v. 155,453 FEET OF LUMBER et al. 

(District Court, E. D. New York. January 8, 1904.) 

1. Shipping— Lighterage of Cakgo— Demurrage. 

A steamship line contracted to carry a cargo of lumber to New York, 
and deliver it at any point directed, within the lighterage limits of the 
port The owner directed a part of it delivered to a shipyard on Staten 
Island, which was outside the limits ; and the carrier employed libelant's 
barge to make such delivery, charging the owner of the lumber with the 
cost pf the extra towage. The barge, with ail the lumber loaded thereon, 
was unable to get up to the dock at which lumber was delivered at the 
shipyard, and, the consignée declining to reeeive it elsewhere, she lay sev- 
eral days waiting until a part was taken off onto another boat Both the 
steamship company and libelant knew the condition of the dock, and that 

1 1. Demurrage, see notes to Harrison v. Smith, 14 C. C. A. 657; Randall v. 
Sprague, 21 C. C. A. 337 ; Hagerman v. Norton, 40 C. C. A. 4. 
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the barge would certainly, or at least probably, be unable to reach it wlth 
the Joad placed on her, and it was verbally agreed between them that the 
company should not be liâble for demurrage. Held, that the delay was 
due to the, action o£ the steamship eOmpany and libelant in knowingly 
placing siich a load on the barge that she probably could not reach the 
doc^, apd tbey could not cast the burden of their négligence on either the 
shipper or the consignée, and that libelant could not recover the demur- 
rage from the steamship company, because of their agreement. 
2. Same. 

A mémorandum or writing delivered by the steamship company to the 
master of the barge after the lumber had been loaded thereon, appar- 
ently to be signed by the consignée and returned as a receipt, and winch 
contained incomplète provisions with respect to demurrage for delay after 
the barge was "ready to deliver," but was not signed by either the steam- 
ship company or libelant, would not exclude proof of the paroi agreement 
between them in that respect; nor could libelant claim that the barge was 
ready to deliver, when she could not reach the dock, as he knew she could 
not when the cargo was loaded. 

In Admiralty. Suit to recover demurrage. 

Peter S. Carter, for libelant. 
Frank, B.Sturges, for Burlee Dry Dock Co. 
Edward I*. Owen, for Vanderbilt. 

Butler, Norman, Joline & Mynderse (Mr. Thacher, of counsel), for 
New York & Texas S. S. Co. 

THOMAS, District Judge, Vanderbilt employed the Mallory Line 
(New York & Texas Steamship Company), for a stipûlated through 
freight, to carry 239,000 feet of lumber to New York, and to deliver 
the same at any point directed, within the lighterage limits of the 
port. The shipper directed the carrier to deliver 155,453 feet of such 
lumber to the Burlee Dry Dock Company, whose place of business is 
on Staten Island. The Mallory Line employed Ronan, libelant, to 
make such delivery, and transshipped the lumber to the libelant's barge 
Herbert, and thereupon gave the master of the Herbert the following 
instrument (the description of the lumber is omitted, and the name of 
the Burlee Company was thereafter affixed) : 

"MALLORY LINE. 

"(N. X. & T. S. S. CO.) 

"From Steamship San M 
"Consignée Burlee Dry Dock 
"At Port Richmond, S. I. 
"One hundred & flfty-five thousand 
six hundred & forty-three 
(155,643) feet h W 

"Voy. No. 3 New York 190 

"Received by Lighter 

from Mallory Line (N. X. & T. S. S. Co.) 
the freight described hereon in good or- 
der on board : 



"Sign hère 

"Burlee Dry Dock Co., 

"Leslle. 

"Unless dlscharged within the prescribed lay days, demurrage wîll be char- 
gea in accordance with the rules of the New York Produce Exchange, as fol- 
lows : 
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"Itule 3. On parcels of merchandise of one hundred and flfty tons and over, 
on any one lighter or barge, the day on which the lighter or barge is ready 
to deliver and the two following working days (ending at 6 o'clock p. m. of 
the last day without regard to weather), shall be deemed lay days without 
charge. Parcels of merchandise under one hundred and flfty tons shall be 
-ailowed one day less. 

"Rule 4. Denmrrage at the rate of ten dollars per day may be chargea on 
parcels of merchandise of flfty tons and under, on any one lighter or barge; 
fifteen dollars per day ,on parcels of over fifty tons and not exceeding one 
hundred tons; and twënty dollars per day on parcels of over one hundred 
tons. 

"Rule 5. Ali extra towage incurred by order of merchant or employers in 
making a change in destination, or in making more than one delivery, shall 
be at the expense of the party so ordering." 

When the lumber was reported to the Burlee Dry Dock Company, 
it was found that the excessive draft of the Herbert precluded un- 
loading at the dock in Bodine's creek, where lumber usually was de- 
livered to that company. There followed a delay from March 24th 
to April 3d, when the Mallory Line, at the request of Ronan's agent, 
sent down another boat to relieve the Herbera of something of her 
burden, and thereby allow her to get ùp to the dock in the creek, where 
she finished discharging on April 9th. Ronan brought suit against 
the Burlee Company for demurrage, the Burlee Company brought in 
Vanderbilt, and the latter brought in the Mallory Company. Is any 
demurrage due, and, if so, who should pay it? 

Ronan and the Mallory Company contracted by paroi for the Her- 
bert's service before the writing was delivered, and stipulated that 
the latter should pay no demurrage for détention at the Burlee dock. 
This spécial exemption arose from the fact that both parties knew that 
there was difficulty expectable there in making delivery by the one 
vessel carrying such an amount of lumber. The Mallory Line stipu- 
lated to deliver within the lighterage limits. Thèse limits wereestab- 
lished by the Mallory Line, and A^anderbilt knew the extent of the 
carrier's obligation in that regard. Vanderbilt knew that Burlee's 
dock was without the lighterage limits, and that the expense of towing 
beyond the established lighterage limits would fall upon him; and, 
wlien the bill of $8 for such towage was presented to him by the Mal- 
lory Line, lie paid the same, while the Mallory Line bore the expense 
of $1 per thousand feet for the services of the Herbert in carrying trie 
lumber to the lighterage limits. Thus, as between Vanderbilt and the 
Mallory Line, the latter was not obliged, by its primary contract of 
shipping, to deliver at Burlee's dock. But now observe what Ronan 
and the Mallory Line did. The Mallory Line continued its service 
as carrier to the lighterage limits, and thereupon assumed a new obli- 
gation of towage beyond those limits for purposes of delivery at the 
dock. Both Ronan and the Mallory Line knew, or should hâve known, 
that the towage service could not be effected by the Herbert with the 
burden put upon her. The matter was discussed between them, so 
that, if Ronan did not know, he was warned, that there was risk, and 
that he must assume it. Notwithstanding this, Ronan received a car- 
go that could not be delivered, and which, as between himself and the 
Mallory Line, he verbally agreed to deliver at his own risk, and from 
the conséquences of which, both before and after the service, he ab- 
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solved the Mallory* Line, The question now discussed is not whether 
the paroi agreement waS merged in the writing above, but whether, 
in addition to presumed knowledge of conditions at Burlee's dock, 
Ronan and the Mallory Line did not actually know that the service 
could not be performed in the manner undertaken. If so, they had 
no right to atternpt the service at the risk of Vanderbilt. He had a 
right to expect that the Mallory Line, while charging hirn for towage 
services, would employ a suitable vessel, fittingly loaded, to carry the 
luirïb'èr tb a dock whose limitations the Mallory Line well knew from 
expérience. Instead of thïs, the Mallory Line sent a vessel so heavily 
burdened that the towage could not be finished until she was later re- 
lieved of a portion of her load by the Mallory Line, which line now 
seeks to- cast the conséquences of its imprudent action upon the ship- 
per. The facts are madë so plain by the évidence offered by the Mal- 
lory Line that it would ,be inéquitable to permit it to recover from an 
innocent shipper damages which it thus incurred. Mallory owed Van- 
derbilt the duty of lightjering or towing with ordinary foresight, and 
it is 6f no conséquence that Mallory employed Ronan, for, as between 
Mallory and Vanderbilt, the services were performed by Mallory. Ro- 
nan knew what the Mallory Line knew of the condition at Burlee's 
dock, and, with the information of the embarrassments fully in mind, 
assumed the service. Hence Vanderbilt is under no liability either to 
Ronan or the Mallory Line. So, also, as between the Mallory Line 
and Ronan, the former should be acquitted. Both entered with full 
knowledge into an impracticable undertaking. Both constructively 
and,, actually knew that the service could not be performed, and ar- 
rangea that the Mallory Line should not be holden. Ronan's agent, 
Myers, who made the contract with the Mallory Line, testified that he 
agreed that ,the Mallory Line should not be held for this demurrage ; 
and Ronan, verbally and by letter, confirmed such exemption after the 
question of liability arose. In fact, as late as April 16th, Ronan wrote 
Mallory as follows : , , 

"We do not see why yoù should worry about this matter as your contract 
eeased when the lighter Herbert reported to the Burlee Dry Dock Co. They 
(B. D, D.'Cb.), being unable to furnish ber a berth to diseharge her lumber, 
which eaused the delay, and we are therefore holding the lumber for our 

charges:'"- 

Hère is ^ah interprétation of the contract by Ronan himself. This 
was after the libel had been filed against the Burlee Company, and after 
the alleged breach of. duty» But the libelant, in the face of this évi- 
dence, is : understood to assert that the writing, improperly calîed a 
"bili of la'ding" (The Delaw,a,re, 81 U. S. 600, 20 L. Ed. 779), binds the 
Mallory Line for thèse deniurrage charges. The çircumstances under 
which the writing was given are imperfectly presented, but it would 
appear that it was, handed to the captain of the Herbert, who was not 
a witness,7àfter the delivery of the cargo to the Herbert. It is not 
shown to hayé been signed either by the master or agent of the Herbert. 
Printed at the head are the words "Mallory Line," underneath "N. Y. 
& T. S. S f Ço.," and at the end appear two capital letters. What they 
are— whethej' the initiais of the captain' or some agent of the Mallory 
Line, or., n^ither-^-does not appear. It is inferable that the paper is on 
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a form used by the Mallory Line. Hence, so far as it purports to em- 
body the agreement between Ronan and the Mallory Line, the assent 
of the Mallory Line to its ternis may be inferred. Saunderson v. 
Jackson, 3 Esp. 180 (2 B. & P. 238) ; Schneider v. Norris, 2 M. & S. 
286. In fact, it was an incomplète mémorandum, probably handed 
to the master of the Herbert for the purpose of showing the shipment 
and the consignée, and was intended to be signed by the Burlee Com- 
pany upon receipt of the cargo, and thereupon returned to Mallory ; 
théreby operating as évidence that Ronan had carried and delivered 
the goods, and that the consignée had received them. It may be used 
as évidence of the agreement, but, at least so far as it is incomplète, 
it does not preclude other paroi évidence thereof (Renard v. Sampson, 
12 N. Y. 561 ; Routledge v. Worthington Co., 119 N. Y. 592, 23 N. E. 
1111 ; Barker v. Bradley, 42 N. Y. 316, 319, 1 Am. Rep. 521 ; Potter 
v. Hopkins, 25 Wend. 417 ; Juilliard v. Chaffee, 92 N. Y. 529), unless 
the law implies obligations that may not be shown bv extrinsic évidence 
to hâve been waived (The Delaware, 81 U. S. 579, 20 L. Ed. 779). 

In the case at bar, while the writing contains printed matter, that, 
"unless discharged within the prescribed lay days, demurrage will be 
charged in accordance with the rules of the New York Produce Ex- 
change," yet rule 3, incorporated in the writing, only defines what shall 
be included in lay days, and rule 4 prescribes the daily compensation for 
delay. But it will be observed that the Herbert was not "ready to de- 
liver," according to the rule incorporated in the writing, nor were any 
lay days prescribed in the writing. The Herbert was not ready, be- 
cause she could not reach the place of delivery. Whose fault was 
that ? Her owner knew that she could not be "ready to deliver" when 
he took the cargo. The Herbert was lightering a carrying ship that 
could not reach Burlee's dock to make delivery. The very purpose of 
using the Herbert was that she might reach a point that the ship could 
not reach. But shall the lighter be heard to say that her draft was 
too great to reach the dock and be ready for delivery, and that she 
could lie sluggishly outside and hold the freighter for indefinite delay? 
When there is added to this the lighter's knowledge that she could not 
be ready to make the delivery, or that there was risk that she could not, 
and that, in anticipation of the danger, she agreed that the carrier 
should not be liable for in jury flowing from the conditions which dis- 
abled the lighter from readiness to deliver, upon what theory of jus- 
tice or law can the carrier be held therefor, and how is the fragmentary 
writing produced the best évidence of the agreement between the par- 
ties ? It is concluded that the, libelant's attitude is not tenable. 

The remaining question is whether the Burlee Cornpany is liable 
for demurrage. It will be observed that the Herbert waited from 
March 24th, the date of its arrivai at the vicinity of the Burlee dock, 
to April 3d, before her load was lightered, although she leamed at 
once upon her arrivai that she could not discharge on account of the 
draft. After learning this, it would seem that she should hâve pro- 
cured relief within a reasonable time, and then demanded from the 
Burlee Company such damages as arose from any default on its part. 
The évidence tends to show that, after the Mallory Line sent a barge to 
lighten the load of the Herbert, the work was donc in a day and a half. 
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King, the agent of the Mallory Line, states that, the day after the 
Herbert arrived at Burlee's dock, he heard from Mr. Myers, Ronan's 
agent, that there was trouble, bût that the latter did not ask for help. 
He testified that Mr. Myers said : 

"There wasn't enough water go up the slip, and they, were trying to get 
Burlee to put some overboard, and then Iet the boat go up, and he would let 
me know In a day or two what they ; did, and I heard in three days after that. 
* * * He told me Konan ha,d ; sent Mr. Vanderbilt down there, and he 
could get no satisfaction. * » * Next time he came up to the office, and 
wanted to know if we couldn't do something to get the boat light ; he had 
another load for her ; Burlee was willing to do nothing — wouldn't let them 
put it overboard or do anything, in tact. Q. That is the time you sent the 
Hitchcock down there? A. Yes, sir." 

Myers testified : 

"Q. Please state the conversation you had with Mr. King when you found 
the Herbert, after arrivai, couldn't discharge at Burlee's dry dock? A. The 
barge had been there seven or eight days, and the captain reported to me the 
Iumber was in danger of sllding off the boat, the way she listed, with the 
bank on one side. I called up Mr. Kingj and told him there was no use trying 
to deliver the Iumber; they wouldn't receive it; I was going to put it in 
storage; it was in danger of sliding off the barge, and the barge was being 
delayed; it was very expensive. Q. Did you ask him to assist you in the 
discharge of it? A. I don't remember asking him to assist me. Q. How long 
after the barge first arrived there, on the 24th of March, did you notify Mr. 
King you were not discharging the cargo? A. I believe, within a day or two 
after the barge arrived there, and we found we couldn't get to the dock; 
there wasn't sufficient water." 

Ail this shows Httle diligence on the part of the Herbert. But it is 
urged on the part of the libelant that, although there was not sufficient 
water to go up to the dock by entering the Bodine creek, yet the cargo 
could hâve been lightened by the use of the barge's boom, whereby 
certain of the cargo could hâve been swung onto Dock B. Myers, 
Ronan's agent, states : 

"That barge could swing 30 to 40 feet. It is a G5-foot boom, and could 
easily swing from 30 to 40 feet." 

The water for 15 feet in front of Dock B was too shallow, but the 
suggestion on the trial is that the barge might hâve been brought up 
alongside .the outer lifnit of the shallow part, and the Iumber carried 
thus over on to the dock. Léslie, representing the Burlee Company, 
testified that the undertaking would hâve been dangerous, and that he 
did not think that it was practicable. If he had consented to it, as- 
suming that his consent was asked, and there had been an accident 
to the barge, claim would hâve been made against the Burlee Company 
for insufficient dockage facility, and the claim would hâve been based 
upon its agreement ,to âllow the discharge to take place at that point. 
Howevef; the évidence shows the situation, and what happened. Conk- 
Hn, Ronan's agent, testified that, when the barge Herbert arrived — 

"ï asked him [Leslie] where he was going to put that Iumber, and he men- 
tioned to put it in the mouth of the crteek, where that other Iumber was. I 
told him the boat wouldn't Abat in there; there wasn't water enough. He 
said he knew that, and he would hâve to get it there somehow or other; and 
we pulled in as close as we could. We couldn't get up there. There was a 
place to the end of the dock; at the end of the bulkhead [meaning Dock B] 
that I thougbt we might take part off. * * * What did he say when you 
said you might take part of your cargo off at that place? A. He said 'No.' I 
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can't remember the exact words, but he glve me to understand he wouldn't 
bave it there; that he wanted it In the mouth of the creek. Q. Could the 
Herbert hâve gone to the place marked 'B' at the bulkhead and discharged 
part of her cargo? A. Part of her cargo; yes, sir. Q. What was the idea of 
your having her go to the place B on the dlagram, at the bulkhead, to dis- 
charge part of the cargo? A. So as to take off part, and she would float in the 
creek, and we would thereby save several days' time. Q. Would Mr. Leslie 
allow you? A. He would not allow it Q. So you did what? A. Waited until 
they sent a lighter to take sonie off. Q. That lightened up the Herbert, and 
you went into the creek? A. Yes, sir. Q. There would hâve been no diffi- 
culty with your barge, if she did lie aground at B, to discharge, would there? 
A. No, sir. Q. And the Iumber that was eventually discharged from the Her- 
bert on the dock at this creek, did it extend anywhere towards the bulkhead 
marked 'B'? A. Yes, sir." 

Hère is no suggestion of swinging the Iumber across some indefi- 
nite space by use of the boom. 

Upon cross-examination this witness stated that at the time he had 
the bow 30 feet from the corner of the bulkhead, and then : 

"Q. What was the nearest you got the bow of the lighter to the bulkhead? 
A. To the front of the bulkhead? 30 feet. Q. What was the nearest the 
stem was at that time? A. Oh, further. I don't know how far." 

He further states that he did not swing the stem around, because 
Leslie didn't want the stuff there. Leslie stated: 

"I don't remember any conversation of that kind at ail. We had some talk 
about the différence, but I don't remember that." 

It further appears that that was not the place for the delivery of 
the Iumber ; that that portion of the dock was used for other purposes 
—that is, for boat building, and not for receiving Iumber. Leslie tes- 
tified: That Conklin came and told him that one of his boats was 
coming down there with 150,000 feet of Iumber. "I said, 'How much 
water is she drawing?' I think he said, '9 or 10 feet.' I said, 'You 
know as well as I do she will never go up the creek.' We talked quite 
a little while, and I said : 'It can't possibly be she has 150,000 feet for 
us. If she has any for any one else, she better go take it off first' — 
and talked that way, of course. But he knew the creek just as well 
as I did, and knew she couldn't get up there." That a barge was dis- 
charging in the creek, and that the Herbert did not go on the bulk- 
head marked "B," but on the bulkhead that is marked "A." That at 
the southerly corner of the bulkhead marked "B" there was only 3 feet 
of water at high tide. That the bulkhead, running from south to 
north, was about 175 feet. That "we build our boats there, and launch 
them over there, and I présume there were boats building. I couldn't 
tell you just that day." That the reason he did not discharge at B 
was because it was too shallow. That the water at B is about 6 feet 
at high water, with a little more at the northerly corner. That where 
the water is 3 feet it is entirely dry at low water, and that along B it 
would be about 2 feet at low water, and about 7 feet at high water. 
That no yellow pine had been discharged, except in the creek, for three 
years. That a light cargo of Iumber was discharged at the west end 
of B. 

It is concluded that the Burlee Company was under no obligation to 
consent to the delivery of the Iumber at an unaccustomed, inconvénient 
place, nor to consent to an attempt to deliver the Iumber at a point in 
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frqtltipf Dock B,, where it woukî be dangerous to allow the Herbert to 
lie. Çonklin's theory upon the trial was that he would hâve swung 
the vessel around so that she might lie out at this distance, and dis- 
charge on a dock'devOted to boat building. The fact is that the Her- 
bert was sent thefe withsiich. draft that she could not discharge in the 
usual way, and at the proper place, and Conklin's suggestion was that 
sorae unusual way and place might be adopted to discharge a portion 
of the loâd at a place where 1 itdid riot belong. Even i£ there were no 
danger Ift it, and even if the, Eturlee Company might, in a spirit of un- 
demandable helpfulness, haye allowed the attempt to be made, at the 
risk of disturbing its boatbuilding, and at the inconvenience of receiv- 
ing the lumber where it was not usually delivered, and from which 
place it must be removed, and at the risk of being charged with nég- 
ligence if injury arose from the low water, it was not obliged to enter 
into siîch arrangement. It wa$ in fact not obliged to make any ex- 
périmenta for the purpose of lifting Ronan and the Mallory Line — one 
or both — flut df difficulty which they had, with f ull knowledge, brought 
upbn themsejves, ,; 

It is therefore çoncluded that the libel should be dismissed as to ail 
the parties. 



THE VALENTINE. 

(District Court,' E. D. New York. July 7, 1904.) 

1. Shippinq — Loss of Cakqo— Négligence— Stattjtes. 

Where the owner of a vessel, while in her home port, permltted ail of 
her crew to lekve for the night, .except the flreman, cook, and a deck hand, 
and permltted them to sleép without maintaining a proper watch, and 
the Ares to be banked so tha,t no steam was available to work the pumps 
in cage of an emergency, he was guilty of négligence, rendering the vessel 
liable for loss of cargo by the sinking of the vessel from injuries caused 
by an icë jam, notwithstanding the Harter açt (Act Feb. 13, 1893, c. 105, 
§ 3, 27 Stat 445 [tl. S. Comp. St. 1901, p. 2946]), providing that, if the 
ownefr shall exercise due diligence to make the vessel seaworthy and 
propeiïJy manned, he shall not be liable for négligence in the navigation 
or management thereof, etc. 

Richards & Heald (Charles M. Hough and Artemas Ward, Jr., of 
côunsel), for libelants. 

.Butler, Notman, Joline & Myndèrse (Frederick M. Brown, of coun- 
sèl), for clàimant. 

! THOMAS, District Judge, Harris urtdertook to transport certain 
boxes of j ï6jthatbes from Pier 42, 1 Brooklyn, tb Pier 32, North river, and 
for that purpose éàùsed them to be loaded on the steam lighter Valen- 
tine. Opi I^arch 6fti, upon reaching Pier 32, in the early evening, as 
the Valentine's master testified, there was a vessel across the end of 
Pier 32, bbstructing hîs entrance <: to the slip which had been prepared for 
him on the ! sOutherly sïde thërebf, and for that reason he went to Pier 
42, where the light,er was made fast outside of a barge lying on the 
northerly side of the pier. Shortly théreafter the captàih and engineer 
of the lighter went home for the nïght ; leaving on the vessel the cook, 
the fireman, and a deck hand. The wind was at the time northwest, 
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but shifted from 10 to 11p. m. to the west, and thence to the southwest, 
where it remained; its velocity decreasing during the night from 13 
miles at 8 p. m. to from 6 to 7 miles during the early hours of the 
following morning, while the température ranged from 34 degrees above 
zéro at 8 p. m. to 29 degrees at 5 a. m. of March 7th. Broken ice was 
floating in the slip, and made its way between the Valentine and the 
barge alongside which she was lying. Maxon, who was at once cook 
and deck hand, stated that before he retired, which was at about 9 p. m., 
he tried to poke out the ice between the Valentine and the adjoining 
barge, but was unable to do so, as it kept floating in. He said there 
were "good, large pièces, probably weighing couple hundred pounds, 
some of them, and some of them less." During the night Maxon felt 
the Valentine, "time and again, surging back and forward, and brought 
up pretty heavy against the scow we was moored alongside of. I de- 
cided not to get up to see what was going on, because there was a man 
supposed to watch. * * * Q. Was the surging merel y rising and 
falling, or bumping ? A. Bumping, as she smashêd against the side of 
the other boat. Q. A strong jar, was it? A. Yes, sir." The deck- 
hand retired about the same time and slept. Another Norwegian — 
Olsen by name — was asked if he képt watch, and answered, "I kept 
the watch in one way, I did." His way was this: He went to bed at 
about 10 o'clock, but was in and out. several times between 10 and 2 
o'clock, but between 2 o'clock and the time of the sinking of the boat, 
which was about 4 o'clock in the morning, neither he nor any other per- 
son gave the slightest attention to the vessel. There was no steam in 
the boilers, so that the pump could not be worked. There was no way 
of sounding for water. By going below, the présence of water could 
be determined, but Olsen did not go below after 10 o'clock. Had he 
done so, the pumps could not be worked. The vessel sank. The men 
escaped, but much of the cargo was dumped overboard from beneath 
the fastened tarpaulin which covered it. Some of the cargo was res- 
cued at the instance of the libelant's agent, who appeared early upon the 
scène the following morning, and some quite minor part of it was carried 
away by people who gathered it out of the slip. For the loss and injury 
to the cargo, the libel has been filed. Within a few days the vessel was 
raised, and later on a hole was discovered in the starboard side, in the 
neighborhood of her water Une, as it would be with the cargo that she 
carried. The probabilities are that the ice between the two vessels, 
under the influence of the water disturbed by the wind and tide, to- 
gether with the swells of neighboring vessels, caused the hole and the 
resulting accident. She was a very old boat, having been built in 1873, 
and rebuilt and repaired at various times thereafter, and was seaworthy, 
so far as the timber was concerned at the place where the hole was 
made. During the night the boat was practically deserted. She 
was substantially without a crew. She had no watchman, in any proper 
sensé. The equipment for pumping the water was valueless, since it 
was inoperative. The négligence in the care of the cargo was gross. 

The remaining question is whether the owners may be relieved by vir- 

tue of the Harter act (Act Feb. 13, 1893, c. 105, 27 Stat. 445 [U. S. 

Comp. St. 1901, p. 2946]). Section 3 of the Harter act requires that 

the owner "shall exercise due diligence to make the said vessel in ail 

131 F.— 23 



354 131 FEDERAL REPORTER. 

respects seaworthy and' properly, manned, equipped and supplied," and 
that in such case "nejthei; the; vessel, her owner or owners, agent, or 
charterers shall become or be held responsible for damage or loss result- 
ing from faults or errors in navigation or in the management of said 
vessel, nor shall the vessel, her owner or owners, * * * be held 
liable for losses arising from. dangers of the sea or other navigable 
waters, acts of God, or public enemies, or the inhérent defect, quality, 
or vice of the thing carried," etc. 

The loss in the présent case arose from fault in the management of 
the vessel at Pier 42, but the fault was not initiated there. At that place 
the lighter had no watchman during certain important hours of the 
night, and during his absence the cause of the sinking was at work, 
and the remnant of the çrew awoke only to find the catastrophe présent. 
But they slept according to a custom obtaining in their employment. 
Had there been a watchman awake, instead of asleep, he could not hâve 
sounded for water, but he could hâve gone below and looked for it, 
and discovered it if présent. Had he discovered the leak, it may be 
that he could hâve rendered or procured aid. But if this were impossi- 
ble, he could, under proper management, hâve started the pumps. But 
in the présent case he could not hâve done this, for there was no steam, 
because thé fires were banked. The water was cold, and it would hâve 
taken an hour and a half to get up steam. There was no engineer. 
There was no captain. The fireman was asleep throughout the whole 
night, and ail this seems to hâve been according to ruïe. The master 
of the Valentine testified : 

"Q. What is the customary mode of taking care of such a boat as the Val- 
entine at night when she is not running? A. There is a certain amount of the 
crew that are supposed to stay around. The deck hand, cook, and fireman 
are supposed to stay around. The engineer and captain are always married 
men, and they go home at night when the boat is laid up; but they hâve a 
cook, deck hand, and fireman on, who are supposed to stay on board the boat. 
Q. Are you speaking now otthe gênerai custom, as you hâve known it for 25 
yearsî A. Tes, sir; the gênerai custom on ail the lighters of New York Har- 
bor. Q. Is it customary to maintain any person in charge, whose duty it is 
to stay awake? A. î hâve hever known it to be. Q. Is it sufflcient protection 
to hâve some person on board, even though he doesn't stay awake? A. It is 
for différent r^asons. For instance, the boat can be blowlng off in the night, 
and nobody on board of her. The fireman knows enough to go down and reg- 
ulate the lire, and oftentimes the boilër commences to blow, and you want 
somebody on board the boat that understands somethirig, and that is why you 
always want somebody on board the boat that is familiar with the boiler. 
He can go down and regulate the fire, and see what is the matter. That is 
about the only reason why we> ever keep anybody on board the lighters at 
night. The cook and deck hand gënerally stays on board." 

Indeed, if the owner had equipped the vessel with a proper engine and 
boiler, hç had suffered the practiceto prevail of allowing it to become 
useless at pight. If he had manned the lighter with proper engineer, 
captain, fireman, and watchman, which is improbable, he had unmanned 
the vessel by allowing the captain and the engineer to leave the vessel 
at night; and it seems that a watchman is not expected to remain awake 
continuously, When the hghter sprung aleak she had no commander, 
no engineer, no opéra tive engine, no one to watch for the danger. If 
at the inception of the undertaking the lighter was "seaworthy, and 
properly manned, equipped, and supplied," at Forty-Second street she 
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was not properly manned, equipped, or supplîed, and the owner appar- 
ently knew she would not be — did not expect her to be — for of a habit- 
uai practice of a vessel in her home port the owner may be presumed 
to hâve been aware. Indeed, one of the défenses is that what was done 
was done according to custom. But customary abandonment of equip- 
ment, departure of the crew, or disregard of service by the crew, does 
not create a right that may be asserted against cargo owners who con- 
fide their property to the vessel in reliahce upon proper équipaient and 
qualified crew. It is not understood that an owner is excused by the 
Harter act, if, af ter proper equipment and manning, he adopts a course 
of business that renders both inefficient. This is a case of a vessel with- 
out either proper equipment or manning at Pier 42, and it is so because 
the owner presumably consented that it should be so. Hence the négli- 
gent act of the crew and négligent condition of the lighter at Pier 42 
must be regarded as premeditated and expected by the owner. The 
Harter act intends that owners may diligently equip and man their ves- 
sels and send them on their voyages, whereupon the shipowners and 
cargo owners must trust that their property will find safety in a vessel 
carefully provided and furnished, and in a crew vigilantly selected for 
their capacity and fidelity. But if the owners of the ship know that 
on the voyage, or at ports intermediate or otherwise, or on the seas, the 
tires will be banked, the water for steam allowed to get cold, and that 
the captain and engineer will go ashore, and the rest of the crew will 
go to sleep, and that there is no method of being forewarned of leaks, 
and that ail equipment for avoiding injury therefrom will be rendered 
useless ; and if the owners approve, suffer, or connive at such custom 
or practice, such vessel is not properly manned, nor do the owners in- 
tend that the initial equipment and crew shall perform the duties for 
which they are provided. If the Harter act was expected to absolve 
owners under such conditions, it goes beyond its présent understood 
purpose, and allows them to make provision for négligent acts and 
omissions, and for undoing on the voyage what they hâve done before 
the voyage began. 

Pursuant to thèse views, the libelant should hâve a decree. 



In re TWEED. 

(District Court, N. D. Iowa, C. D. August 1, 1904.) 

No. 546. 

BANKRTJPTS— CONDITIONâX Sales— Invalidity— Title. 

Orders for goods by which the purchaser agreed that ail the goods on 
hand, and the proceeds of the sale of goods received under the contract, 
were held in trust, subject to the seller's order, until the buyer's obliga- 
tions to the seller had been paid in full, title to remain in the seller until 
the priée shall be paid in cash, etc., were in effect conditional sales, and, 
being void as against creditors of the buyer without notice, for want of 
record and acknowledgment as required by Code Iowa 1897, § 2905, the 
property purchased passed to the buyer's trustée in bankruptcy under 
Bankr. Act July 1, 1898, c. 541, § 70a (5), 30 Stat. 566 [U. S. Comp. St. 
1901, p. 3451], declaring that such trustée shall acquire title to ail prop- 
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erty which might bave been trapsfe^rçd by the bankrupt, or levied on and 
sold under judicial process against liim. 

2. Same— Resale. 

Where a buyer of carriages under a conditionaï sale thereafter execut- 
ed an agreement by which He contracted to hold four of the carriages in 
trust for the seller, and that the money received from a sale of the goods 
should belong to the latter, such subséquent agreement, if treated as a 
resale of the carriages to the seller, was void as against purchasers or 
creditors of the buyer without notice, for failure to comply with Code 
Iowa 1897, § 2906, declaring that no sale or rnortgage of Personal prop- 
erty, where the vendor or mortgagor retains actual possession, is valid 
against the vendor's existing creditors or subséquent purchasers without 
notice, unless a written instrument conveying the same is executed and 
acknowledged like conveyances of reàl estate, and filed for record with 
the recorder of the county where the holder of the property résides. 

3. Séquestration of Bankbupt's Phopeett— Pétition— Filing. 

The filing of a pétition in bankruptcy opérâtes as an attachment or sé- 
questration of the bankrupt's property from the date of such filing, which 
séquestration applies to property held by the bankrupt under conditionaï 
contraçts of purchase, the conditions of which are invalid for failure to 
comply With state statutes, as well as to property unconditionally owned 
by him. 

4. Same. 

Where, at the time petltioner purchased certain carriages from the S. 
Co., which it had previously sold to the bankrupt under a conditionaï con- 
tract Of sale, petitioner knew that the carriages were in the bankrupt's 
possession, he was chargea with knowledge of the right of the bankrupt 
to sell the same, and of their liability to be levied on and sold under 
judicial process against the bankrupt, the conditionaï contraçts being void 
for failure to acknowledge and record as required by Code Iowa 1897, § 
2905, and hence petitioper having failed either to take possession, or hâve 
an instrument in writing transferring title to him signed, acknowledged, 
and recorded as provided by section 2906, he was not entitled to the car- 
riages as against the bankrupt's trustée. 

In Bankruptcy. On pétition for review of the order of the référée 
denying the pétition of H. J. Indvik, asking that he be adjudged owner 
and entitled to the possession of four carriages in the possession of the 
bankrupt at the time of the adjudication, and that the trustée be ordered 
to turn said property over to him. 

Andrew Miller, for petitioner. 

REED, District Judge. February 24, 1904, Torger G. Tweed, a 
dealer in carriages and farm iniplements at Forest City, Winnebago 
county, Iowa, was adjudged a bankrupt upon his own pétition, filed 
February 23^ 1904. A trustée of his estate was duly appointed, who 
has taken possession of the property of the bankrupt, including four 
carriages, which are involved in this controversy. Mardi 31 and July 
9, 1903, respectively, the bankrupt gave to the Staver Carriage Com- 
pany, ôf Chicago, 111., written orders for a number of carriages, includ- 
ing those In question, whi(ih orders were as followâ: 

"Staver Garriage Co., Chicago : Please ship the followlng goods at once, of 
the value heuein specified, and for which we agrée to give our notes, on your 
usual form, on receipt of invoiee, payable as per terms stated below. * * * 

"It is agreed that ail goods on band, and the proceeds of sales of goods 
received under this contract, Whether in cash, notes, book accounts, or other 
proeeeds, are to be held in trust for and subject to your orfler until we hâve 
paid in full ail our obligations due or to become due to you. * * * 
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"Title to and ownership of ail goods shipped under this contract shall re- 
main vested In you until the prlce thereof shall be paid in cash, or until the 
notes given under this contract are paid ; but nothing In this contract shall 
be deemed as releasing us from our obligation to pay for said goods, as per 
the notes hereby contemplated. * * * 

"[Signed] T. G. Tweed." 

The carriages so ordered were delivered by the carriage company in 
pursuance of thèse orders to the bankrupt, and accepted by him. The 
côntracts were never acknowledged by either party thereto, and were 
never recorded as provided by section 2905, Code Iowa. 

October 31, 1903, the Staver Carriage Company and the bankrupt 
made the f ollowing agreement in writing : 

"Agreement between Staver Carriage Co., of the flrst part, and T. G. Tweed 
of the second part : That I, T. G. Tweed, will hold in trust four jobs of flrst 
party's make, viz., #656 carriage; 1 #160; 2 #100. The moneys for sale of 
said goods shall belong to the Carriage Co. 

"[Signed] T. G. Tweed." 

It is claimed that the considération for this agreement is that the 
bankrupt was to hâve crédit for the cost of the carriages so described, 
upon his notes or indebtedness to the carriage company. It was not 
acknowledged, and was never recorded. The carriages described in 
this writing are those involved in this controversy. They remained in 
the bankrupt's stock of goods after the writing was made until he was 
adjudged bankrupt, no change of possession having taken place. Feb- 
ruary 19, 1904, the petitioner, H. J. Indvik, claims to hâve purchased 
of the agent of the Staver Carriage Company thèse four carriages, and 
to hâve given his promissory note for $175 to said company therefor. 
The petitioner did not take possession of the carriages, but left them 
with the bankrupt. No mémorandum or agreement in writing of the 
sale to the petitioner was made or signed by either the bankrupt or the 
carriage company. The carriages were taken possession of by the trus- 
tée upon his appointment and qualification, as part of the property of 
the bankrupt. They were not scheduled by the bankrupt as a part of 
his estate, and he testifies that he does not know that he was ever cred- 
ited by the carriage company with their cost price upon his notes, or 
that he charged said company therewith upon his own books. 

Section 2905, Code Iowa 1897, is as follows: 

"No sale, contract, or lease, wherein the transfer of title or ownership of 
Personal property is made to dépend upon any condition, shall be valid against 
any creditor or purchaser of the vendee or lessee in actual possession obtained 
in pursuance thereof, without notice, unless the saine be in writing, executed 
by the vendor or lessor, acknowledged and recorded the same as chattel mort- 
gages." 

The orders or côntracts of Mardi 31st and July 9th, whereby the 
bankrupt obtained possession of thèse carriages, were in effect condi- 
tional sales thereof by the carriage company to this bankrupt ; and, not 
having been acknowledged and recorded, the conditions are void, under 
this section, as against creditors or purchasers from the bankrupt with- 
out notice. Moline Plow Co. v. Braden, 71 Iowa, 141, 32 N. W. 247; 
Wright v. Barnard, 89 Iowa, 166, 56 N. W. 424 ; Norwegian Plow Co. 
v. Clark, 102 Iowa, 31, 70 N. W. 808. They are also void under section 
67a of the bankruptcv act. Act July 1, 1898, c. 541, 30 Stat. 564 [U. S. 
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Comp. St 1901, p. 3449]. Thîs being true, thèse carriages, prior to 
the filing of the pétition in bankruptcy, might hâve been transferred by 
the bankrupt, dr levied upon and sold under judicial process against 
him, and upon the adjudication of bankruptcy, the title to them would 
pass to the trustée upon his appointaient and qualification. Section 
70a (5), Bankr. Act (Act July 1, 1898, c. 541, 30 Stat. 566 [U. S. Comp. 
St. 1901, p. 3451]). 

The agreement of October 21st provides that the bankrupt shall hold 
thèse four carriages in trust for the carriage company, and the moneys 
for the sale, of the goods shall belong to that company. This clearly 
contemplâtes that the bankrupt still had the right to sell the goods. 
There was no change of possession, and this agreement does not change 
the effect of the original contracts under which the bankrupt obtained 
the property. 

If it be said that this transaction was a resale of thèse four carriages 
to the carriage company for the cost price thereof, to be credited upon 
the indebtedness of the bankrupt to that company, then the transaction 
would be within the provisions of another section of the Code of Iowa, 
which is as follows: 

"Sec. 2906. No sale or mortgage of Personal property, where the vendor or 
mortgagor retains actual possession thereof, is valid against existing credit- 
ors or subséquent purehasers without notice, unless a written instrument con- 
veying the satne is executed, acknowledged like conveyances of real estate, and 
flled for record with the recorder of the county where the holder of the prop- 
erty résides. * * *" 

This not having been done, the title to or right of the carriage com- 
pany in thèse four carriages might still hâve been defeated by a sale by 
the bankrupt, or seizure and sale under judicial process against him ; 
and, as the property remaihed in the possession of the bankrupt at the 
time of the filing of the pétition in bankruptcy, that filing was an at- 
tachment or séquestration from that time of ail the property of the 
bankrupt for the benefit of his creditors. Bank v. Sherman, 101 U. S. 
403, 25 L.. Ed. 866; Mueller v. Nugent, 184 U. S. 14, 22 Sup. Ct. 269, 
46 L. Ed. 405. Such séquestration applies to property held by the 
bankrupt under conditional contracts of purchase, which conditions are 
invalid under statutes like section 2905 of the Code of Iowa, as well as 
to property unconditionally owned by him. In re Pékin Plow Co., 112 
Fed. 308, 50 C. C. A. 25? (Court of Appeals of this circuit). 

It is urged that the petitioner purchased thèse carriages from the 
Staver Carriage Company, and that the provisions of the Code of Iowa 
and the bankruptcy act above referred to hâve no application to this 
transaction. The bankrupt, however, was in possession of the property 
under conditional contracts for the sale thereof to him, which condi- 
tions are void as to creditors of and purehasers from the bankrupt with- 
out notice of such conditions. As to such, the title of thèse carriages 
was absolute in the bankrupt. To revest that title in the carriage com- 
pany, and prevent its being transferred by, or seized and sold under 
judicial process against, the bankrupt, that company was required to 
either take possession of the carriages, or hâve an instrument in writ- 
ing, signed, acknowledged, and recorded as provided by section 2905 
of the Code of Iowa. Failing to do this, its right to the property might 
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still be defeated by a sale thereof by the bankrupt, or its seizure and 
sale under judicial process against him. When the petitioner, Indvik, 
purchased the property, he knew that it was in the possession of the 
bankrupt, and was thereby charged with knowledge of the right of the 
bankrupt to sell the same, and of its liability to be levied upon and 
sold under judicial process against him. To protect himself against 
such transfer or seizure and sale, the petitioner was required either to 
take possession of the property, or hâve an instrument in writing signed, 
acknowledged, and recorded as provided by section 2906 of the Code 
of Iowa. His failure to do this was his own fault, and the court can- 
not relieve him from the conséquences thereof. The carriages, there- 
fore, still remaining in the possession of the bankrupt at the time of the 
adjudication, the title to and right of possession of them passed to the 
trustée upon his appointment and qualification. 
The order of the référée therefore must be, and is, approved. 



GRIGGS, COOPER & CO. v. ERIE PRESERVING CO. 

(Circuit Court, W. D. New York. July 5, 1904.) 

No. 199. 

1. Teade-Mabks— Infringement— Injtjnction— Jtjrisdiction. 

A fédéral court bas jurisdiction of a suit between citizena of différent 
states to enjoin infringement of a trade-niark, though the actual value 
of the trade-mark is not alleged, and it is not averred that it will be 
destroyed by défendant' s unlawful use. 

2. Same— Assignaient— Right Conveyed. 

An instrument reciting that F. grants, llcenses, assigns, and sets over 
to G. and its successor in business the absolute and exclusive use of cer- 
tain trade-marks, and ail benefits and advantages to be derived there- 
from and enjoyed therewith, in and to certain states, such absolute and 
exclusive use to be held and enjoyed by G. for its own use and behoof, 
but during such time only as it and its successors shall continue in busi- 
ness, as fully and entirely as it would hâve been held by F. had this 
agreement not been made; provided, however, that G. shall not use any 
label which shall imitate or conflict in color or design with the label used 
by F.; and provided that the agreement shall not prevent F. or its suc- 
cessors from using such trade-marks in said states, provided it shall not 
adopt any new label which shall imitate or conflict in color or design 
with the label of G.— does not give G. a mère license, but assigns the ex- 
clusive ownership and good will in the trade-marks, within the specifled 
states, merely reserving to F. certain permissive rights of personal use; 
and so is suflicient to entitle G. to maintain a suit to enjoin infringement 
by a third person of the trade-marks in the specifled states. 

3. Same— What Constitutes Infringement. 

The words "Home Comfort" are an infringement of complainant's trade- 
mark "Home Brand," used on canned goods, the word "Home" being the 
essential feature of it 

Duell, Megrath & Warfield (Morphy, Ewing & Bradford, of coun- 
sel), for complainant. 

Macomber & Ellis, for défendant 

HAZEL, District Judge. This is a bill in equity to restrain the de- 
fendant from using the words "Home Comfort" as a trade-mark 
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placed on canned fruits, jellies, and sauces. The complainant's trade- 
mark consists of the arbitràry words "Home Brand" for the same 
vendible commodity. The case 'was heard on the pleadings and an 
agreed statement of facts. The question of jurisdiction, which was 
raised, must, thereforë,' be determihed from those papers. The allé- 
gation of diversity of citizenship between complainant and défendant, 
both of which are corporations, is not denied. Complainant's business 
is that of whôlesale grocer at St. Paul, Minn. Défendant is a manufac- 
turer of canned vegetables and fruits at Buffalo, N. Y., with trade con- 
nections throughout. the United States. The amount in controversy, 
according to the bill* exceeds the sum of $2,000. The record does not 
specify the amount ôf damages sustained by the orator, and no claim 
to recover any amount was asserted on the hearing. The actual value 
of the orator's common-law rights to the trade-mark is not specifically 
stated or prOved. Neîther is it averred in the bill that its trâde-mark 
will be destroyed by defendant's unlawful use thereof. Hence the ob- 
jection is urged that the court is without jurisdiction. This point will 
first be briefly considered. It is not neçessary that the amount of 
actual damages sustained bé proved for this court to retain jurisdiction 
and décide the question of. infringement. It is enough that the parties 
are citizens of différent stàtes, and that irréparable damage may be 
sustained by a continuance of the alleged wrongful acts of the défend- 
ant. The value of the object to be gained by a bill in equity is the 
test of jurisdiction. The injury from which relief is sought is the 
wrongful appropriation and infringement by défendant of complain- 
ant's arbitrarily selected word "Home" as a trade-mark. The remedy 
invokes the restraining power of the court. To restrain and enjoin 
future trespasses upon property rights in a proper case is one of the 
privilèges conferred upon a court of equity, and the value derived from 
the exercise of such power is Often difficult of ascertainment. Symonds 
v. Greene (C. C.) 28 Fed. 834; Johnston v. City of Pittsburg (G C.) 
106 Fed. 753 ; American Fisheries Co. v. Lennen (C. C.) 118 Fed. 869 ; 
Gannert v. Rupert (C. C. A.) 127 ; Fed„ 962. The objection that the court 
is without jurisdiction is thereforë overruled. 

The record shows that in the year 1889 complainant's predecessor, 
Griggs, Cooper & Co., a partnership, manufactured and sold articles 
of merchandise, consisting of canned jellies, fruits, and sauces, under 
a comrrion-law trade-mark "Home Brand." Except as hereinaftet 
stated, such use and appropriated right has continued uninterruptec 
from that time, and on August 17, 1898, a trade-mark consisting of 
the arbitràry word "Home" wàs reregistered (No. 31,881) by complain- 
ant in the office of the United States Commissioner of Patents. The 
original registration was for the words "Home Brand." Soon after- 
wards complainant leàrned that Ffy & Co., a Pennsylvania corporation, 
were the first to use and adopt a trade-mark "Home Brand" as a dis- 
tinctive mark of identification for the manufacture and sale of canned 
jellies, fruits, etc. Such prior appropriation was dated some time in 
the year 1877. Accordingly, on June 9, 1900, complainant, by written 
assignment from Fry & Co., acquired an exclusive right to use the pre- 
viously adopted marks "Home Brand" and "Hoirie," as specifically ap- 
propriated within certain territory comprising the states of Minnesota, 
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Wisconsin, North Dakota, South Dakota, and Montana. The trade- 
marks mentioned and previously appropriated by Fry & Co. in the man- 
ner stated were registered in the office of the Commissioner of Patents, 
Their numbers are 51,130, registered Septçmber 4, 1877, and 11,850, 
reregistered January 6, 1885. The spécification of the reregistered 
mark déclares that the essential feature of the trade-mark "Home 
Brand" is the word "Home." The assignment from Fry & Co. to the 
complainant was in the following wordsc 

"And the said party of the first part for itself and its suceessors, does here- 
by grant, license, assign and set over unto the said parties of the second part, 
and their suceessors in business the absolute and exclusive use of ail and 
s'agnlar the hereinbefore mentioned trade-marks dated July 6, 1885, and 
March 29, 1892, and nifmbered respectively, 11,850, and 20,913, and ail benents 
and advantages to be derived therefrom and enjoyed therewith, in and to the 
s»veral states of Minnesota, Wisconsin, North Dakota, South Dakota and 
Montana, but in no other place or places whatsoever, such absolute and ex- 
clusive use to be held and enjoyed by the said parties of the second part for 
their own use and behoof, but during such time only as they and their suc- 
eessors shall continue in business, as fully and entirely as the saine would 
hâve been held by the said party of the first part had this agreement not been 
made: provided, however, and it is hereby further agreed by and between the 
parties hereto, that the said parties of the second part shall not during the 
terni hereby granted, use or employ any label or labels relating to said trade- 
marks which shall imitate or in any nianner conflict in color or design witli 
the label or labels relating to the said trade-marks now used and enjoyed by 
the said party of the first part: and provided, further, that nothing in this 
agreement contained shall prevent the said party of the first part, or its suc- 
eessors, from using and enjoying the said trade-marks hereby assigned as 
aforesaid on the classes of goods heretofore mentioned in the said several 
states, or in any of them, provided the said first party shall not adopt or use 
any new label or labels not already used by it, which shall imitate or in any 
manner conflict in color or design with the label or labels relating to said 
trade-marks now used by the said parties of the second part." 

The provisions appended to the assignment at the end of the clause 
just quoted in effect preserved to the assignor the right to use the 
trade-mark in the territory specified in the assignment on condition that 
no labels would be used or adopted by it in imitation of or similar to 
those employed by the transférée. The spécifie language employed is 
open to the reasonable construction that the intention of the assignor 
was to convey to Griggs, Cooper & Co., complainant, an absolute and 
exclusive ownership of the trade-mark "Home Brand," and the right to 
use the same in the sale of its vendible commodity in the localities men- 
tioned in the assignment. The réservation to the transferror does not 
limit or qualify the aliénation of the prior adopted mark to complainant 
and its suceessors in their business. I am of the opinion that complain- 
ant's right to use the trade-mark "Home Brand" dépends solely upon 
the terms of the assignment from Fry & Co., irrespective of any assert- 
ed daim by complainant to prior adoption of the trade-mark "Home." 
The argument of the défendant proceeds upon the theory that Fry & 
Co., because of the limitations expressed in the assignment, did not 
convey an exclusive right to appropriate the distinctive mark by which 
its vendible goods were identified, and that the effect of the writing 
was to create a mère license which did not convey the good will or 
business of the transferror, and therefore complainant has no such ex- 
clusive right to the use of the words "Home Brand" or the word 
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"Home" as vvpuld permit recourse on the part of cornplainant to a court 
of equity 'for a violation of trade-mark rights. This proposition is 
thotfght unsbund. The written agreement unquestioriably carried with 
it a valuable concession which inurëd to the business advantage of the 
cornplainant corporation. On the other hand, the assignor parted with 
the exclusive ownership and good will in its arbitrarily selected trade- 
mark "Home Brand" within the territory specified in the assignment, 
merely reserving to itself, as we hâve seen, certain permissive rights in 
its personal use. The primary acquisition by Fry & Co. of the mark 
adopted to indicate its manufacture of the articles to which the same 
was appropriated was undeniably transférable (Fish Bros. Wagon Co. 
v. Fish Bros. Mfg. Co., 95 Fed. 457, 37 C. C. A. U6; Kidd v. Johnson, 
100 U. S. 619, 25 L. Éd. 769), and such assignment is sufficient to en- 
title cornplainant to the protection afforded to owners of trade-marks in 
like cases (Kinney Tobacco Co. v. Maller, 53 Hun, 344, 6 N. Y. Supp. 
389). Thèse conclusions lead to the question of infringement. It ap- 
pears that the défendant has sold canned jellies, sauces, and fruits un- 
der a trade-mark désignation the title of which is "Home Comfort," 
within the territory covered by the assignment to Griggs, Cooper & 
Co. The adoption of thèse words, as applied to a specified article, was 
subséquent to the appropriation and use by cornplainant of the arbi- 
trary word "Home" as a trade-mark for its vendible goods of a simi- 
lar character. In my.judgment, the word "Home" was the essential 
feature of complainant's trade-mark, and therefore its use in connec- 
tion with the word "Comfort" is a violation and infringement of com- 
plainant's exclusive right to employ that word as a distinctive mark of 
authenticity of the product of its manufacture and sale. The principle 
enunciated in New Hotne Sewing Machine Co. v. Bloomingdale (C. C.) 
59 Fed. 284; Lever Bros. v. Pasfield (C. C.) 88 Fed. 484; N. K. Fair- 
bank Co. v. Luckel King & Cake Soap Co., 102 Fed. 327, 42 C. C. A. 
376 ; Gannert v. Rupert, supra — would seem to apply to this case. It 
further appears by the record that the word adopted by cornplainant to 
identîfy its goods has become well known to the purchasing public by 
that désignation in the territory hereinbefore stated. It has been ap- 
propriated by the défendant to designate a similar commodity sold in 
the locality wherein complainant's trade-mark has become distinctively 
known. Although, as appears by the statement of facts, the cornplain- 
ant did not originally appropriate the trade-mark "Home," as applied 
to the article to which it is affixed, yet it obtained an undoubted right, 
at least as far as défendant is concerned, to its use under the assignment 
in the territory therein mentioned. Therefore, as has been observed, 
cornplainant is entitled to hâve such rights protected. The words 
"Home Comfort" are an infringement of the essential features of com- 
plainant's trade-mark. It was held in Saxlehner v. Eisner & Mendel- 
son Co., 179 U. S., at page 33, 21 Sup. Ct. 7, 45" L. Ed. 60, that, in 
order to constitute infringement, it is not necessary that every word of 
a trader-mark should be appropriated, that, to establish infringement, it 
is sufficient if enough be taken to deceive the public in the purchase of 
the protected article. Defendant's trade-mark, as we hâve seen, is ap- 
propriated to vendible articles of a similar character which are sold in 
the same territory as complainant's articles. 
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It folîows, therefore, that a decree raust be entered, with costs, and 
an injunction restraining the défendant from infringing complainant's 
trade-mark in the states of Minnesota, Wisconsin, North Dakota, South 
Dakota, and Montana may issue. 



ALDRICH v. BINGHAM. 
(District Court, W. D. New York. April 20, 1904.) 

1. National Banks— Insolvency— Stockholders' Liability— Assessment— 

Transfers— Infant Transférées. 

A transîer of stock in a national bank, while it was a going concern, 
to the stockholder's infant children, under flve years of âge, not legally 
liable to assume ail the obligations of stockholders, did not relieve the 
father from his liability for assessinents levied on the stock so transferred 
after the bank's insolvency. 

2. Saue— Banks— Reorganization as National Bank— Consent of the 

Stqckholdeks— Estoppel. 

Where a stockholder in a state bank, after its reorganization as a na- 
tional bank, accepted dividends on his individual shares, and in view of 
the tender âge of certain children, to whom he had transferred part of 
his stock, it might be presumed that he also received dividend checks inade 
payable by the bank to the order of such children, he was estopped to 
deny his liability for assessments levied on such stock by the comptroller 
on the insolvency of the bank on the ground that he did not expressly as- 
sent to the reorganization of the bank. 

Hotchkiss & Bush, for plaintif}". 
Daniel V. Murphy, for défendant. 

HAZEL, District Judge. This is an action at law, brought by the 
complainant as receiver of the City National Bank of Buffalo, to en- 
force the individual liability of a stockholder imposed by section 5151 
of the Revised Statutes of the United States [U. S. Comp. St. 1901, 
p. 3465]. The case has been heard on the pleadings and a written 
stipulation of facts. The City Bank of Buffalo was incorporated 
March 17, 1893, under the laws of the state of New York, and was sub- 
sequently, on January 26, 1898, reorganized under the national banking 
act. On April 15, 1893, prior to the reorganization, 27 shares of its 
stock were issued to the défendant, who thereafter, on September 15. 
1896, surrendered the same to the bank, which thereupon, at the dé- 
fendants request, issued a certificate for 20 shares to the défendant and 
one for 7 shares to Charlotte May Bingham, an infant daughter of 
the défendant, under five years of âge. On May 11, 1898, defendant's 
certificate was again surrendered to the bank, which thereupon, by 
the defendant's direction, reissued a certificate for 13 shares to the 
défendant and one for 7 shares to his daughter Helen Bingham, also 
an infant under the âge of 5 years. A dividend was paid to ail the 
stockholders, including the above-mentioned infants, by the bank, on 
January 2, 1901. Subsequently, on June 29, 1901, the bank, being in- 

1f 1. Liabilities of transferrors and transférées of corporate stock for assess- 
ments, see note to General Electric Co. v. International Specialty Co., 61 C. C. 
A. 332. 
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solvent, suspended, and pàssed into the possession of a receiver ap- 
pointed 'by the Comptroller of the Currency. An assessment of 50 
per cent'of the par : value of each share was subsequently ordered, and 
the receiver made demand upon the défendant to pay his ratable share 
on the 14 shares of stock previously transferred by him to his in- 
fant children. Two questions are submitted for détermination : First. 
ïs the défendant liable upon the stock originally assessed to him and 
subsequently transferred by him to his infant children without fraud 
or collusion, the bank,, through its executive officers, having admit- 
tedly had knowledge of the fact that the transférées were infants under 
the âge of five yearS, and made dividend checks payable to the indi- 
vidual order of the infant stockholders? Second. Assuming the dé- 
fendants liability upon the stock so transferred by him, was he relieved 
from such liability and responsibility because the stock was originally 
issued by â state bank, he not having expressly assented to its reor- 
ganization as a national institution? 

1. It is a well-established rule of law that a transfer of stock in a 
corporation must be made to a person or corporation not only 'legally 
capable of holding the stock transferred, but also to one who is legally 
bound tofèspond when assessments are made upon the stock, and who 
may lawftdiy assume the liabilities of the transferror in relation there- 
to, It need not neces?ariiy hâve been transferred to a person who is 
responsable in the sensé .that he will be able to financially meet the lia- 
bilities imposed upon a stockholder, 'but it is essential that he shall be 
legally liable to assume such obligations, and not. be at liberty to re- 
pudiate them. Upon this point the cases collated at the end of the 
opinion in Johnson v. Laflin, Fedl" Cas. No. 7,393, which involve the 
liability of., a,.. transferror pf stock in a .national bank, are instructive. 
A résumé follows : '"', ; 

"An infant cannot become purqhaser and transférée of shares so as to re- 
lieye transferror of liability as a shareholder (Nickalls v. Merry, I>. R. 7 H. 
L. 530), even although the transfer to the .infant be registered (Symons' Case, 
5 Ch. Apj). 298; Weston'S Case, Id. 614); bût if the infant dôes not repudiate 
the transfer on coming of âge, he may' become liable, though holding as trus- 
tée for anpther (MitcheU's Case, h. R. : 9 , Eq. 363). , The original shareholder 
remains a shareholder, even in eases where he is entirely innocent of the 
transaction, and not aware that the sharèg were being transferred to an in- 
fant. Lord Chancellof Hâtlierley, Weston's Case, 5 Oh. App. 614,620. But a 
subséquent registered transfer by an Infant to an adult may relieve the orig- 
inal seller. Qooch's Case t 8, Ch. App. 266. A director who took stock in the 
name of his infant cb,iidren held liable as a contributory. Bx parte Wilson, 
Id. 45." '"'"'■, 

The pfinciple oï law announced in Johnson v. Laflin to the effect that 
an infant cannot bëcome purchaser and transférée of shares so as to re- 
lieve the transferror of Jiability as a shareholder. has been many times 
approved, and is appiicaole tb this, case. Cook on Stock & Stockhold- 
ers & Corporation Law, §250. The right of a shareholder in a solvent 
national bank l to make a valid and absolute transfer and sale of his 
shares to a person capable, in law of holding the same, providing the 
act or sale ïs f ree f forri. fraud, is beyond dispute. Cook on Stock & 
Stockholders & Corporation Law, ,§ 255. The précise point raised in 
the présent case has been 1 adjudicated adverse to the defendant's con- 
tention in Foster v. Chase (C. C.) 75 Fed. 797, and Poster v. Wilson 
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(C. C.) 75 Fed. 797. The décisions of Judge Wheeler clearly and un- 
mistakably hold that a father buying stock of a national bank in the 
name of his infant children becomes liable for the assessment because 
of the incapacity of his children to take the stock and assume consé- 
quent liability during their minority. It was there insisted by the de- 
fendant that his children were the shareholders, and theref ore liable 
for the assessment. The court, however, held that assent is ess«n- 
tial to becoming a shareholder, and that minors hâve not the légal ca- 
pacity to make the necessary assent. There is nothing uncertain or 
ambiguous in the language employed. The doctrine enunciated in the 
English and American cases as cited above is approved and followed. 
True, the remedy sought, as défendant suggests, was in equity; but 
that may be owing to the fact that the suit was brought, not to recover 
the limit of liability, but to enforce a xontribution by numerous stock- 
holders, or only a proportional part thereof. Studebaker v. Perry, 184 
U. S. 263, 22 Sup. Ct. 463, 46 L,. Ed. 528> 

It is vigorously contended that the case at bar is distinguishable from 
the cases to which attention has been called, and that, accordingly, the 
gênera! rule is no guide for a proper détermination of this contro- 
versy. It is insisted that the bank acquiesced in the transfer by the 
défendant, and recorded the same în its corporate stock book; thaï 
such transfer is void'able, and not void, at the élection of the infani 
when he reaches full âge. It is undoubtedly the law that, whenevei 
a benefit to an infant is intended as a resuit of an act done, he has his 
élection,; brï=arriving.at full âge, eithef to affirm it or avoid it. From 
that proposition défendant argues that the transfer or gift was, in 
légal effect, absolute, and it is wholly out of the power of the transferror 
to reclaim it. The soundness of this contention is not debatable, nor, 
indeed, is it denied that generally it will not be presumed that an infant 
will seek to avoid its obligation because of his infancy. Continental 
National Bank v.. Strauss, 137 N. Y. 148, 32 N. E. 1066. Thèse propo- 
sitions hâve little relevancy, conceding, as we must, that the liability of 
the shareholder in a national bank is not contractual, but rests on a 
statutory liability which the executive officers of a national bank can- 
not waive. Aldrieh v. . Skinner (C. C.) 98 Fed. 375 ; Aldrich v. 
McClaiue, Id. 378; Wittérs v. Sowles (C. C.) 32 Fed. 767. The law 
properly imposes upon shareholders in a national bank a conditional 
liability as a protection and shield to de'positors and gênerai creditors. 
That protection cannot'be removed by sales and transfers of stock to 
infants or.other purcHasers who cannot legally contract to accept the 
same. See Scott v. Deweese, 181 U. S. 220, 21 Sup. Ct. 585, 45 L. Ed. 
822. The case of Lucas v. Coe (C. C.) 86 Fed. 972, decided by Judge 
Coxe, opinion not reported, does not disturb the conclusions hère ex- 
pressed, for the reason that that décision was based upon section 5152 
of the Revised Statutes [U. S. Comp. St. ,1901, p. 3465], which special- 
ly exempts from personal responsibility executors, administrators, 
guardians, or trustées. No daim is hère made by the défendant for 
relief on that ground. 

2. It is not disputed that the bank became subject to ail the pro- 
visions of the Revised Statutes relatîng to national banks. The propo- 
sition that, as the défendant did not expressly assent to the conversion 



366 131 FEDERAI REPORTEE. 

of the bank into a national bank, he cannot, therefore, be held liable 
under the fédéral statute, is without force, and cannot be maintained. 
Assuming, without deciding, the materiality of this point, the défendant 
is nevertheless estopped from asserting his nonliability. It appears 
from theagreed facts that the later.' transfer was made after the organ- 
izâtion of the bank as a national bank, and thereaf ter a dividend upon 
his individual shares was received: and accepted by him. In view, 
moreovér, of the tender âge of the transférées, it may be presumed 
that the défendant received and accepted the dividend checks made pay- 
able by the bank to the order of his children. Hence his status is that 
of a shareholder in the national bank with such responsibilities as the 
law imposes in such case. Keyser v. Hitz, 133 U. S. 138, 10 Sup. Ct. 
290, 33 L. Ed. 531. It has been, held that, where a state bank is con- 
verted into a national bank, there is no actual transfer of property from 
one bank to another, but! rather a continuation of the same body under 
a changed jurisdiction. City Bank'of Poughkeepsie v. Phelps, 97 N. 
Y. 44, 49 Âm, Rep. 513. Even if this were not so, it is thought the 
point made could not be sustained. Section 5154 of the Revised Stat- 
utes [U. S. Comp. St. 1901, p. 3466] clearly points out the way in 
which a state bank may become a national bank, and a shareholder who 
is Called upon by the comptroller to respond to his liability as a share- 
holder is not permitted to deny the existence of the légal existence or 
validity of such corporation. Casey v< Galli, 94 U. S. 673, 24 L,. Ed. 
168. 

The plaintiff is therefore entitled to recover the amount demanded 
in the complaint, with interest and costs. 



In re BEA VERS. 
(Circuit Court, E. D. New York. June 29, 1904.) 

1. Crïminal Law— Bail— Exonération— Removal of Accused. 

Where accused was prevented from appearing to answer an indictment 
for a fédéral offense in a certain district by reason of his having been 
removed by the court for trial under an indictment in another district, 
such removal operated to exonerate the bail for his appearance. 

2. Same— Objections to Removal. 

Where, pending a hearing for the removal of an accused from one féd- 
éral district to another, an application for removal to a third district was 
flled, the government, though not en'titled to pursue both antagonistic pro- 
ceedings for removal, was entitleid to drop the one last commenced, and, 
after securing custody and arraignment of accused in the district to which 
removal was flrst asked, prosecute a new proceeding to pemove him to the 
district to which a removal was desired to be effectuated by the second 
proceeding. 

3. Same— Several Pboceedinqs fob Removal— Discontinuance— Election. 

Where a fédéral prisoner was removed to a certain district for trial on 
an indictment pending agaipst him in such district, he could not object 
to a second proceeding by the United States to remove him to another 
.district for trial on an indictment pending against him in such district 
before he had been tried on the indictment in the district to which he was 
flrst removed ; such removal not beîng prejudicial to his rights. 

See 125 Fed. 988. 



IN EE BEAVEES. 3G7 

Morgan & Seabury (William M. Seabury, of counsel), for petitioner. 
Charles H. Robb, Asst. Atty. Gen., William J. Youngs, U. S. Atty., 
and Thomas Inès Chatrkld, Asst. U. S. Atty. 

THOMAS, District Judge. In Re Beavers (D. C.) 125 Fed. 988, 
it appears f rom the opinion of Judge Holt as follows : 

"The petitioner was indicted by the fédéral grand jury In the Eastern Dis- 
trict of New York. A warrant for his arrest was issuëd by the judge of that 
district, * * * but he was not found within that district. An application 
was thereupon made to Samuel M. Hitchcock, a United States commissioner 
in the Southern District, for a warrant for his arrest and removal. A war- 
rant was issued by the commissioner, under which the petitioner was arrested 
and brought before him. The petitioner demanded an examination, and gave 
bail for his appearance before the commissioner. Subséquent to the flnding 
of the indictment in the Eastern District of New York, another indietment 
against the petitioner was found by the grand jury of the District of Colum- 
bia. A bench warrant was issued by the Suprême Court of the District of 
Columbia for his arrest under the indictment, but, not being found within 
the District of Columbia, another application was made to Commissioner Hitch- 
cock, in the Southern District of New York, for his arrest and removal under 
the second indictment. A warrant on this second application was issued by 
the commissioner, under which he was arrested by the marshal of the South- 
ern District of New York, and brought before the commissioner. The petition- 
er thereupon demanded an examination, and was again admitted to bail by 
the commissioner. The bail given upon the second arrest under the warrant 
issued upon the indictment in the District of Columbia subsequently surren- 
dered the petitioner to the marshal for the Southern District of New York, 
and thereupon the petitioner filed a pétition in this court for this writ of ha- 
beas corpus, alleging that his second arrest was illégal." 

The learned judge determined that the arrest on the second warrant 
should be vacated. Thereafter such proceedings were had that the 
défendant, at ail times resisting, was ordered to be removed to the 
Eastern District of New York, and gave bail for his appearance in 
the Circuit Court held in that district. He duly appeared, and, being 
arraigned for pleading to three indictments found against him by 
the grand jury for the Eastern District of New York, moved tô 
quash the indictments, and for a bill of particulars. But before such 
motions were heard, the défendant, after this court was duly advised 
of the purpose so to do, was arrested upon a warrant issued by a 
United States commissioner for the Eastern District of New York 
for the purpose of removing him to the District of Columbia. He 
was not physically detained upon such warrant pending the inquiry 
before the commissioner. The Circuit Court for the Eastern Dis- 
trict of New York deferred the hearing of the motions pending the 
hearing before the commissioner, for the purpose of allowing the 
warrant to be served upon the défendant, and to permit the proceed- 
ings to continue before the commissioner. Thereafter the petitioner 
applied for a writ of habéas corpus, which was granted by this court ; 
the petitioner having been sufrendered to the marshal, who there- 
upon brought him to the court pursuant to the writ. The parties 
hâve been heard. The learned counsel for the petitioner has, by oral 
argument and brief, clearly set forth the petitioner's position, which 
is that the commissioner had no power to issue the warrant, pending 
the disposition of the indictment in the Eastern District, for the pur- 
pose of removing the petitioner to the District of Columbia, and that, 
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even if such power existed, the court shoùld not allow such proceed r 
ings for removal until justice in its own jurisdiction shall hâve been 
administered. The contention that the commissioner has no power 
to entertain the proceeding is sought to be supported upon the well- 
knowh prinéiple that the justice of one sovereignty must be satisfied 
before it will yield to the demarids of another government for the 
purpose of administering its justice. Perhaps the true statement is 
this: It is within the power of a' government, acting through the 
proper dÇpartment thereof, to refuse to surrender either property or 
persons to another goyernrnent while the administration of justice 
within , its .own- borders demands their présence. Taylor v. Taintor, 
16 Wall. 366, 21 h. Ed. 287. A state has full power to demand that 
a persôh ! àrrested upon a civil or criminal process within its border 
shall remain amenabï.è fcb/its' courts until there has been due admin- 
istration of justice therëinv But it will be observed that the exercise 
of this power is at the will of thè state itself, expressed through its 
propei* ôfficers or tribunals, and that the person apprehended may 
not constrain such gôvef nment, so having jurisdiction, to exercise 
its will,, lalthough for the purpose of preserving his bail from for- 
feiture; or to save other default, he or his sureties should resist any 
attempt of any government to rfimove him from the control of the 
jurisdictiph to which ! he is primarily boùnden. But if he has not 
done or sufïered anything bringing him in default, or if the govern- 
ment fi'rst acquiring jurisdiction consents to his removal, and the de- 
fendant by removal is prèvented from meeting his obligation to such 
government, he is no longer bouiid to respond. The rule of con- 
tinuing obligation to- the state having the person or thing in its 
actual or constructive cont^ol is not for the benefit of the défendant, 
but for the protection' oî public justice within that state. It is a 
right that it alone may assert, although it, is ; clearly the duty of the 
défendant to ask it to assert such right, that his bond may be re- 
lieved in case of refusai or waiver. In Taylor v. Taintor, supra, Mr. 
Justice Swayne states: > ; : 

"It is the settled law of this class of cases that the bail will be exonerated 
where the performance ôf : the condition is rendered impossible by the act of 
God, the act of thè obligeej.oir the act of the law. Where the principal diës 
before the day of performance, , the case is. within the first category. Where 
the court before ■whieh the prinéipal is bound to appear is abolished without 
qualification, the case is within the second. If the principal is arrested in the 
state where the Obligation i#given, and sent but of the state by the Governor, 
upon the réquisition of th'e Governor ©f another state, it is within the third. 
In such cases the Governor acts in his officiai character, and représenta the 
sovereignty of the state in giving efflicacy to the Const'itution of the United 
States and the law of Congress. If He refuse, there is no means of «impul- 
sion. But if hé : act, âhd' the fugitive is surrendered, the state whence he is 
removed can no longer require bis appearance before her tribunals, and ail 
obligations whieb she has taken to secure that resuit thereupon at once ipso 
facto lose their binding effeçt" 

Observe the wbrds, "In: such cases the Governor acts in his of- 
ficiai character, and repres-eiats the sovereignty of the state," etc. 
It is quitô clear that it is for the Governor of the state, upon réqui- 
sition,' to détermine whether the public justice of his state shall be 
administered,i before permitting the défendant to be subjected to the 
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laws and tribunals of another state. He acts for the state, and his 
act binds the state in its several departments. But even if it be within 
the power of a court having jurisdiction of a défendant to thwart 
the command of the executive, as the défendant claims was done in 
Hobbs v. State, 22 S. W. 1035, 40 Ain. St. Rep. 782, by the Court 
of Criminal Appeals of Texas, yet the court itself lias the power to 
subject its ovvn administration to thât of a foreign state. But wher- 
ever the power of removal ma y réside, the question involved is 
whether one government shall yield precedence to another, in the 
matter of the custody of the same défendant, for the purposes of 
trial. In the case at bar no such question exists. The United States 
is the common sovereign, whose judicial power is vested in courts 
created by the Constitution or laws made pursuant thereto, and for 
convenience judicial departments and districts, subdividing the whole 
territory, hâve been established. The accuser in each artificial divi- 
sion of territory, wherein there is a localized court, is the same. Its 
gênerai pénal statutes are usually common to the whole public do- 
main. Its justice alone is to be administered. "The judicial power 
of the United States shall be vested in one Suprême Court, and in 
such inferior courts as the Congress may, from time to time, ordain 
and establish." But the sovereignty offended in criminal cases is 
always the United States, and the courts to whôm the Constitution 
and Congress hâve confided the inquiry belong to one of the prin- 
cipal departments in which the governmental power résides. But 
the court acts only when the sovereign accuses, and the only con- 
stitutional limitation upon the gênerai government, as to locality, .of 
action, is that the accused shall be tried "by an impartial jury of the 
state and district wherein the crime shall hâve been committed." 
Article 6, Amendments. Hence the national government is one sov- 
ereign, common to ail judicial districts. Whether the laws hâve been 
violated in the Eastern District of New York, or the District of 
Columbia, the same political body has been offended. It alone seeks 
vindication. Hence it is qûite obvious that no question can arise 
similar to that where one government seeks to take a person from 
another jurisdiction, and each demands vindication of its own jus- 
tice. But as a state may consent to make its own demand secondary 
to that of another state, so the United States may yield, or may 
décline to yield, its rights first to vindicate its law, and surrender the 
accused to another power. Much the more may it sélect in what 
order it will prosecute offenses against itself. As in the case of a 
person seized by the state for violation of its laws, the state, and 
not the person, may détermine whether the criminal justice of that 
state shall be first administered, before the surrender of the ofïender 
to another government for trial. So the fédéral government may 
détermine the order of priority of trials for offenses against it, or 
whether there shall be.afty trial at ail. The relative power of the 
executive or court to décide the order of arraignment does not seem 
diïficult. If the executive department, acting through the Depart- 
ment of Justice, seeks the aid'of the court to effect a removal to 
another district, it woUld be quite within the power of the court to 
retain the control of the défendant for the purpose of trial within its 
131F— 24 
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district. But Congress lias vested the initial powér of prosecution 
in the District Attorhey (section 771, Û. S. Rev. St. [U. S. Comp. 
St. 1901, p. 601]), and lias subjected hïm to the "gênerai superin- 
tendence and direction" of the Attorney General' (section 362, U. S. 
Rev. St. [U. S. Comp. St. 1901, p. 208]), who in his turn is the head 
of the "executive department to bè known as the Department of 
Justice" (section 346, U. S. Rev. St. [U.S. Comp. St. 1901, p. 202]). 
And whè'n, as in the présent instance, the Attorney General asks 
that the défendant be removed to another district to meet an in- 
dictment against him there found, and the district attorney of this 
district ço-operates for such removal, the court may, at least in the 
exercise of a sound judgment, permit such removal upon a proper 
case being made therefor. This does not mean that à défendant may 
be rèmdved to another district, under conditions which would dis- 
turb thé due administration of justice in the court where the de- 
fendant is held at the time, nor where the removal would work an 
injustice to the défendant in respect to the indicttflent pending in 
such court. In the case at bar it does not appear that the défendant 
will bè inlùred by the removal, as to the indictment in this court. It 
is true that the Constitution gives him a right to a speedy trial, but 
ît gives Hitn a right to a speedy trial in the District of Columbia, as 
well as in the Eastern District of New York. The Constitution does 
not assure him the speedier trial in this district, nor enable him to 
sélect the court in which he shall first be tried. The vigor of his 
late strùgglê to prevent removal to this district does not harmonize 
with a désiré for a speedy trial hère. His absence defeated a possible 
trial at the /May term, and another opportunity will not occur before 
October. The administration of justice elsewhere should not be 
delayed by his tardy appearance in this court. 

Judge Holt held that the two proçeedings in the Southern Dis- 
trict for removal to two several and distinct districts could not con- 
cur. The leàrned judge did not décide that, after his removal to this 
district should hâve been perfected, hé could not bç removed to the 
District of Columbia, but pointed out that it was îilogical to ask the 
commissionèr tp hold him for removal in two différent directions at 
the same time. It may be that the léarned judge would hâve been 
justified in deciding that the commissionèr was simply asked to hold 
the défendant for removal, but that "he'had no power to order re- 
moval, and" that the question of the district to which he should be 
sent should await application to thé court for his actual removal. 
But Judge, Holt's solution of- the .question before him was direct, 
çonvenient^'Ùhd. practjçal. ' Why should the same' commissionèr be 
engaged in dëtérrhiningthe question qî holding for removal to dif- 
férent districts, when ! the défendant could be removed to but one; 
and why shp.uld the government arid the défendant be at the expense 
and difficulté of determining the matter of a double removal, when 
"but a sing|é fi removal was possible? Moreover, as this court had 
first asked for his removal to this district, it was quite within the 
power pf thé . District Court for the Southern District of New York 
to awà'rd priority to such demand. It will, however, be noticed that 
the government was not asking that court to award priority to the 
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court in the District of Columbia ; but to allow the commissioner to 
conduct two separate proceedings, looking to the removal of the 
défendant in two opposite directions. The government, at the in- 
stance of district attorneys of two distinct districts, was pursuing 
two antagonistic inquiries at the same time, when it was évident that 
one or the other of the inquiries must prove useless. It is not per- 
ceived that the question decided by Judge Holt has any bearing upon 
the power of this court to release its control of the défendant. It is 
in its discrétion to retain him for trial, or to send him elsewhere for 
arraignment. The Executive Department asks that he be sent else- 
where. No valid reason appears for rejecting its ad vice. It is urged 
that the government elected to remove the défendant to this district, 
and that it should be bound by it. The proceeding for removal to 
this district was first taken, and that for removal to the District of 
Columbia followed. Judge Holt held that the second could not pro- 
ceed with the first pending. Therefore he vacated the arrest in the 
second proceeding. Thereupon the government had the alternative 
of dropping the proceeding for removal to this district, and renewing 
the other, or of pursuing the first, bringing the défendant to this 
district, securing his custody and arraignment hère, and thereafter 
removing him to the District of Columbia for arraignment on the 
indictment there. In this manner an orderly opportunity of bringing 
the défendant into the several courts, where he was accused, was 
secured. In any case it is considered that the government is not 
precluded now from instituting proceedings for removal to the other 
district. This court was adviseâ by the district attorney of the pro- 
posed removal proceedings, and acquiesced in them. In view of the 
défendant being under bail for his continuing appearance at this 
court, the commissioner neither required him to give bail, nor to be 
imprisoned. As regards the commissioner, the défendant was free, 
and delivered himself up to the marshal, that he might be brought 
up on this writ. This may hâve no légal importance, but illustrâtes 
that he was not burdened. It is concluded that the commissioner has 
power to entertain the proceedings before him, and that this court is 
advised of no state of fact that requires it, in its discrétion,, to vacate 
or restrain them. 
The writ should be dismissed. 



In re BUTTERWICK. 

(District Court, M. D. Pennsylvanla. June 29, 1904.) 

No. 410. 

Bawkbtjptot Aot— Pbopebty Passing to Tbustee — Riohts of Execution 
Cbeditobs— Local Law. • 

By Bankr. Act July 1, 1898, c. 541, g 70, 30 Stat 565 [U. S. Comp. St. 
1901, p. 3451], the trustée is vested by opération of law with the title of 
the bankrupt, as of thé date when he was adjudged a bankrupt, to, inter 
alia, ail property which, prior to the flling of the pétition, he could by any 
means hâve transferred, or which might hâve been levied upon and sold 
nnder judiclal process against him. The trustée, by this, does not sirnply 
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stand în the shoes of the bàhkrupt; but is investèfl with the rights of his 
exécution creditors as well ; and thls is to be determined by the local law. 

2. SAato— Go SteaioN Ai Sàleb— Réclamation or Qoodb fob Nonpàyment o» 
Peioe. i. ,,.■■■■ 

Wiiere, therefore, in a case, arislng in Pennsylvania, goods are sold and 
deliyered to a bankrupt at a specifîed priée and on deflnite terms, a super- 
iaddéd agrèement that the tltle shall rëmain in the seller until the price is 
paid : is without avail as against creditors, and the goods cannot be re- 
clalmed by the seller; the title to them yesting in the trustée. 

In Bànkruptcy. On cettificate from M. H. Taggart, référée. 

Edward S. Gearhart, foriGrand Rapids Show Case Co., claimants. 
Charles M. Clément, for trustée. , 

ARCHBALD, District Judge. In the possession of the bankrupt at 
the time of filing his pétition. were four show cases, now in the hands 
of the trustée/ which were oitained from the Grand Rapids Show Case 
Company, and are clairned by them as their property. Thèse goods 
were ordered hy the bankrupt of that company October 9, 1903, after 
the usual business solkàtaitjoti; on their part, the price being fixed at 
$210. A fewdays later, and beforé the order was filled, the following 
agrèement • wa$; iexecuted by the bankrupt: 

"As per our éPdêr of October 9 given the Grand Rapids Show Case Co. of 
Grand Rapids; Mich., for show cases I hereby agrée that the title to the said 
furniture shajl be theirs until the full amount of purchase price has been 
paid. '.' , 

"Oct, 14, 1903. N. H. Butterwick." 

The goods.were shipped November 28th upon the following invoice : 

■ '. f , ,r ■".:■'■ "Grand Rapids, Mich., 11/28/03. 

"Grand Rapids. Show Case Co. _, . , 

, "Sold to Mr. N. H. Butterwick, Dànville, Pa. 

"4^-ë ft <?Ô Dlsplây Casés 28Va' wf de, 1 PC Bevel Tops , 

?*1 PC. Sheet Fronts; Mlrrfctf ©oors, 4 Electric Reflectors. ....... ... . . . $210 00 

, «'Terriis ! %* Jan. 1 % Jan, 20 % Feh.- 10." 

/The 1 terms given in thë invoiée were so fixed as to eriable the bank- 
rupt' to pay bût of the holiday trade ; btit before a single remittance had 
bëen made, on January < 2, 1904, he went iht'o vôlùntary bànkruptcy, 
leaving the Show Case Company in the lurch. The question is whether 
they or the trustée is entitled to the gôods. "'■'' 

By section 70 of the bànkruptcy act (Act July 1, 1898, c. 541, 30 Stat. 
565, 56C [U. S. Comp. St. 1901, p. 34Stf) the trustée is vested by opér- 
ation of law with the title of the bankrupt as of the date when he was 
adjudged a bankrupt to ait f'(5) propefty which, prior to the filing of the 
pétition, he-cou^d by any means.have transferred, or which might hâve 
been levied ùpôn'and sold ûnder judïcial process against him." That 
is to say, the trustée does not stand simply in the shoes of the bankrupt, 
but is invested with the rigljts of his exécution creditors ; and the ques- 
tion in the présent instance therefore is whether the show cases which 
ârè sought to be reelaimed 1 coùld hâve been successfully subjected, while 
in the hands of thè bankrupt, to levy and sale upon exécution against 
him. Tnis is to'be determined by the local law (^ïewit v. Berlin Ma- 
chine Works, 194 U. S. 296*24 Sup. Ct. 690, 48L. Ed. 986), with regard 
to which, as applied to this case, there can be no doubt. The show cases 
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were furnished to the bankrupt at a specified price and on definite terms 
of payment, and the agreement, in the face of this, that title should 
not pass until they were paid for, was a clumsy attempt to retain a lien 
for the price notwithstanding the delivery, which, as to creditors, was 
fraudulent and void. The décisions in Pennsylvania upon this subject 
are numerous, an extended review of which mav be found in Ott v. 
Sweatmann, 166 Pa. 217, 31 Atl. 102. The liabilïty to creditors in any 
given case in this state turns on the question whether the transaction is 
a.conditional sale or a bailment, with regard to which it is consistently 
held that, to constitute the latter, by which the goods are exempt, they 
must hâve been delivered for a definite term and purpose, with a pro- 
vision, express or implied, for their return at its end. But where, on 
the other hand, the transaction between the parties is essentially a sale, 
the superadded agreement that the ownership shall remain in the seller, 
notwithstanding a delivery, until the price is paid, is without avail as 
against Creditors, and the property may be seized and sold. Stadtfelt 
v. Huntsman, 92 Pa. 53, 37 Am. Rep. 661 ; Farquhar v. McAlevy, 142 
Pa. 233, 21 Atl. 811, 24 Am. St. Rep. 497. The latter beyond question 
is the status hère. That the transaction was understood to be a sale is 
unmistakably shown, not only by the original negotiations, but by the 
invoice, which assumes the forrn of a mémorandum bill for the goods 
upon definite ternis and priées. No doubt, as argued, the original in- 
tention could be modifiée! while the contract was still in an executory 
stage (Stiles v. Seaton, 200 Pa. 114, 49 Atl. 774) ; but it would hâve to 
be changed radically from what hère appears to enable thèse parties to 
maintain their claim. They hâve nothing but the bare agreement that 
title should not pass until the show cases had been paid for — a condi- 
tion which did not in any respect change the character of thé transac- 
tion as a sale. 

The case was properly disposed of by the référée, and his action is 
affirmed. 



THE SACRAMENTO. 
(District Court, E. D. Wisconsin. July 5, 1904.) 

1. Admtralty— Collision— Limited Liabilïty Pétition— Fault — Contest. 

Where a pétition in âdmlralty to limit the liabilïty of a vessel and 
cargo for collision, as authorized by Admiralty Rules 54-57, failed to state 
the facts and circumstances by reason of which exemption from liabilïty 
was claimed, as required by rule 56, the pétition was insufficient to en- 
title petitioner to contest the question of fault on the part of its vessel. 

2. Same— Genebal Maritime Law. 

Except as adopted by statute, the gênerai maritime law is not the law 
of the United States. 

On exception to the pétition by Ohio Transportation Company, as 
owner of steamer Gladstone and bailee for cargo, and by the under- 
writers, as well, on such cargo, in respect of petitioner's allégations for 
leave to contest liabilïty. 

IF 1. Limitation of shipowne. s liabilïty, see note to The Longfellow, 45 C. 
C. A. 387. 
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C. JE. Kremer, for petitioner. 

Goulder, Holding & Masten and Church, McMurdy & Sherman, for 
respondpnt 

SEAMAN, District Judge. Thèse proceedings are instituted by the 
owner of the Sacramento to limit liability arising out of a collision 
whereby the steamer Gladstone and her cargo suffered damage, and in 
the absence of a libel or suit on behalf of the vessel or cargo so dam- 
aged. Leave is sought in the pétition to contest therein the liability of 
the Sacramento, or owner, for such loss, and this twofold aspect of the 
pétition is clearly authorized by the admiralty rules (54, 55, 56, and 57) 
adopted by the Suprême Court to carry out the provisions of the lia- 
bility limitation act of 1851 (Rev. St. §§ 4283, 4285 [U. S. Comp. St. 
1901, pp. 2943, 2944]). But the exception is directed to the manifest 
noncompliance with rule 56, which requires the petitioner to "state 
the facts and circumstances by reason of which exemption from lia- 
bility is claimed," if liberty is sought to contest the question of fault. 
The only contention in answer to this objection is that the rule was 
not intended for, and is not applicable to, the case of proceedings com- 
menced by the owner to limit liability, when no libel or suit for recov- 
ery is pending. It is argued that the rules were formulated in réf- 
érence alone to cases wherein the vessel is libeled or the owner sued ; 
that the independent proceeding by the owner was not then contem- 
plated, nor recognized until the décision of Judge Blodgett in the Al- 
pena Case, 8 Fed. 280, affirmed in Ex parte Slayton, 105 U. S. 451, 26 
L. Ed. 1066. I am satisfied that this contention is untenable, and that 
rule 56 plainly governs the pétition under considération. The meaning 
of thèse rules, if otherwise Open to question, is settled by the terms of 
rule 57, which, in its original form (13 Wall, xiii), authorized the filing 
of the pétition before the vessel was libeled, and, as amended in 1889 
(130 U. S. Append. ii, 9 Sup. Ct. iii, 32 L. Ed. 1085), was applied to 
cases where the owners were not sued, or were sued in another dis- 
trict. In the Alpena Case, supra, the construction arose under the 
original rule, and was called for only by reason of the omission to 
mention suits in personam. The act of 1851, alike with the early 
English law, adopted the gênerai maritime rule for limited liability 
of vessel owners, but, unlike the English law, imposed no require- 
ment for confession of fault on the part of the vessel as a condition 
précèdent. Norwich Co. v. Wright, 13 Wall. 104, 20 L. Ed. 585. 
Except as adopted by statute, the gênerai maritime law is not the 
law of either country. The Scotland, 105 U. S. 24, 28, 26 L. Ed. 
1001. In récognition of the distinction thus appearing in the act of 
Congress, rule 56 was prepared "to relieve shipowners from the Eng- 
lish rule of practice" above mentioned, which "was deemed to be 
a very onerous requirement." The Benefactor, 103 U. S. 239, 243, 26 
L. Ed. 351. The.power of the Suprême Court to thus provide and es- 
tablish the procédure and conditions for leave to contest liability of the 
vessel is unqûestionable (Providence & N. Y. S. S. Co. v. Hill Mfg. 
Co., 109 U. S. 578, 593, 3 Sup. Ct. 379, 617, 27 L. Ed. 1038), and I 
am of opinion that the rule in question not only intended to require 
the petitioner who initiated the proceedings to state the facts upon 
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which exemption was claimed before leave could be obtained to contest 
liability, but that the requirement is as reasonable in the one case as 
in the other. The applicability of rule 56 is expressly stated in Bene- 
dict's Admiralty, § 566, and recognized by Judge Hanford in The 
Trader (D. C.) 129 Fed. 462, 471. 

The objection urged that the petitioner is thus "obliged to plead a 
négative" is without force, as the practice in the admiralty requires 
such statement of the facts in ail pleadings, and in both libel and answer 
in collision cases the issues must be so stated. Whether the final issue 
of liability arises upon the allégations of the pétition, or is made up in- 
dependently upon the filing of claims, is a question not presented by the 
exception, though suggested upon the argument. The only question 
raised is the sufficiency of the pétition to reserve to the owners the right 
to contest fault on the part of the Sacramento, and upon the view 
stated it is plainly insufficient, so that the exception is well taken. I 
deem it just, however, to indicate my impression of the bearing of the 
rule upon the final issue, namely, that the allégation to that end which 
the rule demands appears to be intended by way of full disclosure of 
the grounds of contest, as a prima facie test of bona fides, and not to 
frame the issue for such contest, wherein the affirmative may justly 
rest upon the party claiming recovery of damages for alleged fault. 
In other words, the purpose seems to be to préserve the right of con- 
test, rather than to initiate the issue thereupon. As mentioned in the 
case of The Benefactor, 103 U. S. 241, 26 L. Ed. 351, the petitioners, 
who there filed their application to limit liability, after answering the 
libels, "restate the facts and circumstances on which they relied in 
their answers to the libels for exemption from ail liability." 

The exceptions to the pétition are sustained accordingly, with leave 
to the petitioner to amend within 20 days. 



THE LILLIAN. 

(District Court. E. D. Pennsylvania. August 1, 1904.) 

No. 14. 

1. Shipping Articles — Statutes— Application. 

Rev. St. § 4511 [U. S. Comp. St. 1901, p. 3068], prescriblng the provi- 
sions necessary to be inserted in shipping articles, applies to contracts for 
shipping of crews for American vessels engaged in coastwise trade, and in 
trade between ports of the United States and the Dominion of Canada. 

2. Same^-Seamen's Wages— Contbacts. 

A provision of a contract for seamen's services that "the crew shall 
inake no claim for wages or provisions while the vessel is detained by ice 
prier to departure" was reasonable, and was not in violation of Rev. St. 
§ 4511 [U. S. Comp. St. 1901, p. 3068], specifying the provisions necessary 
to be inserted in such contracts, and declaring in subdivision 8 [page 
3069] that "any stipulations in référence to advance and allotment of 
wages or other matter not contrary to law" may be inserted. 

3. Same. 

Such stipulation was not void under Rev. St. § 4524 [U. S. Comp. St. 
1901, p. 3076], providing that a seainan's right to wages and provisions 
shall be taken to commence either at the time when ne commenced his 
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Trork, or at.the time epeçlfled Jn the agreement for hls commencement of 
wbrk or présence on board, whlchevér flrst happens. 

In Adniiralty. 

E. William Pyle and Joseph Hill Brinton,- for libelant. 
W. H. G. Gould, for respondent. 

HOLLAISFÏ), District Judge. The libelant claims wages from Jan- 
uary 21 to February 10, 1904, at the rate of $40 per month, upon 
shipping articles signed by him on January 26, 1904. The respond- 
ent admits wages due at: that rate from February 1 to February 
10, 1904. The- digagreement between the parties arises out of the fol- 
lowing state of tacts: The libelant , agreed with Capt. Campbell, of 
the bark Lillian, to ship with him as mate for a voyage from Phila- 
delphia to Charleston, S. C, for a term of time not exceeding three 
calendar months, at the rate of $40 per month. Subsequently the ship- 
ping articles were executed. The dates mentioned in the articles as 
of the time of exécution by the parties are incorrect and irregular, but 
it is not neçessary to consider this featùre of the case, as it does not 
alter the rights of the parties ; and, while some comment was made upon 
thèse irregularities at.the argument, neither party seriously urged it as 
effecting the rights of either the libelant or respondent. It is conceded 
that the libelant, by the ter f ms of the articles of shipment, was to be on 
board January, 21st ; and it is further conceded that he complied with 
this part of the contract, and remained on board up until the lOth day 
of February, when the vessel stranded and went aground on the Ber- 
muda Islands, wasa total loss> and was abandoned by her crew, and the 
voyage was broken up and terminated. The libelant returned to Phila- 
delphia, and claimed wages from Januaty 21 until February 10, 1904. 
The articles côntained a clause, that "the crew shall make no claim for 
wages or provision while the vessel is detained by ice prior to de- 
parture," and as the Lillian did not leave the port at Philadelphia until 
February lst, by reason of ice in the Delaware river, the respondent 
answers that wages cannot be claimed until February lst. To avoid 
the effect of this clause, the libelant avers that the delay was not caused 
by ice in thé river, and, even if it was, the clause above referred to is 
insërted in violation of section 4511, Rev. St. [U. S. Comp. St. 1901, 
p. 3068], and that he is entitled to wages from the time he was required 
to be on board, in accordance with the provisions of Rev. St. § 4524 
[U. S. Comp. St. 1901, p. 3076]. 

An exammation of the évidence convinces me that the Lillian was 
detained until the lst of February by reason of ice in the river, and 
if the libelant is bound by his contract not to claim wages prior to the 
departure of the vessel, if detained by ice in the river, then this rule 
must be dismissed. The provisions of section 4511, Rev. St. by the acts 
of August 19, 1890, February 18, 1895, and March 3, 1897 [U. S. Comp. 
St. 1901, p. 30:69], hâve been extended and made applicable to con- 
tracts for shipping of crews for American vessels engaged in the coast- 
wise trade, and ih trade between ports of the United States and Domin- 
ion of Canada. The Occidental (D. C.) 87 Fed. 485. This section 
requires an agreèment in writing to be executed by the master of a ves- 
sel and th,es seamen who ship with him before he starts on a voyage, 
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requiring certain matters to be specifically set forth for the purpose of 
protecting seamen against imposition, misunderstanding, and their own 
improvidence. Thèse provisions necessary to be inserted in shipping 
articles are set forth in eight subdivisions of this section of the Re- 
vised Statutes, and are essential to a valid article of agreement. There 
is nothing, however, to indicate that other reasonable provisions can- 
not bè éntered into and inserted in the agreement. In fact, the eighth 
subdivision makes provision for this in the following language : "Any 
stipulations in référence to advance and allotment of wages, or other 
matter not contrary to law," may be inserted. The agreement not to 
claim wages if the vessel was detained by reason of ice is not unreason- 
able, and, if inserted with the knowledge and understanding of libelant, 
it is part of the contract as binding upon him as the other provisions 
therein contained. While seamen are the wards of the nation, and many 
provisions hâve been enacted for their protection, there is nothing to 
indicate that any reasonable contract, not contrary to law, into which 
they enter with full knowledge of its meaning and effect, can be after- 
ward repudiated by them. The Samuel Ober (D. C.) 15 Fed. 621 ; The 
Zack Chandler (D. C.) 7 Fed. 684 ; The L. B. Snow (D. C.) 15 Fed. 282 ; 
Bouiton v. Moore (C. C.) 14 Fed. 922. 

There is nothing in the case of The Bark Shetland et al. v. Johnson, 
31 Wash. Law Rep. 411, cited by libelant, in conflict with this view. 
There was no provision in the agreement in that case either like or simi- 
lar to the one in this suit. The shipping articles were signed on the 
29th day of January, 1902, by the seamen, to go on board the Shetland 
as seamen for the proposed voyage. The spaces where the time the 
seamen were to go on board should hâve been inserted were left blank. 
The master subsequently filled in "February 26, 1902." As the sea- 
men had been detained for this voyage from January 29, 1902, until 
the vessel left Wilmington, on February 26th, the court held they were 
entitled to wages for that time, notwithstanding the fact that the agree- 
ment, as subsequently perfected by the master without their consent, 
showed a later date on which they were to be on board ; nor do we think 
that section 4524, Rev. St. [U. S. Comp. St. 1901, p. 3076], nullifies 
this provision in the agreement. It provides: 

"A seaman's right to wages and provision shall be taken to commence either 
at the time at which he commences work, or at the time specified in the agree- 
ment for his commencement of work, or présence on board, whichever first 
happens." 

This section fixes the time when the seamen's right to wages, speci- 
fied in an agreement, shall be taken to commence, which is either at the 
"time at which he commences work," or "at the time specified in the 
agreement for the commencement of work," or "his présence on board," 
whichever happens first ; but there is nothing to indicate it is différent 
from any other right, and cannot be waived when it is deemed prudent 
to do so, by a reasonable stipulation between the captain and the sea- 
men, and inserted in the shipping articles, that the wages agreed upon 
shall not begin until a certain date in the future. It is a guarantied 
right to every person that he shall be able to enter into such contracts 
as he may see fit, and any act of Congress or rule of law invoked in 
dérogation of this right must be critically examined and strictly con- 
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strued. Section 4524, Rev. St., establishes the time at which wages of 
a seaman begin under articles of shipment, in the absence of any reason- 
able stipulation therein contained ; but we do not think it warrants a 
construction that takes ffom a seaman his right of contracting as to 
when he shall begin to claim his wages, so long as the agreement is 
reasonable and for the mutual benefit of master and seamen. It en- 
ables vessels in thèse northem, ice-bound climates in winter to contract 
with crews, and take chances of going out to sea at any time the ice- 
bound channels bècame navigable, if they can arrange with their men 
to take the same chances with themselves, whereas, if this privilège of 
contracting on this point is denied, the master might be deterred from 
entering into a contract with a crew because of the uncertainty of navi- 
gation and the certainty to pay wages, and both vessel and men during 
the winter season would be deprived of employment by reason of the 
fact that thelaw prevented the exécution of a valid agreement on the 
subject as to when the seamen should claim wages. This would be 
extending protection to the wards of the nation in a manner greatly to 
their détriment. We do not think this section warrants this construc- 
tion. 

The amount due from February lst to February lOth, less déductions, 
is conceded to be $8.33. This amount has been duly tendered the libel- 
ant. Judgment will therefore be entered for the sum of $8.33 in favor 
of *he libelant and aeainst the respondent, without costs. 



UNITED STATES v. RADFORD et al. 
(District Court, W. D. New York. April 13, 1904.) 

1. Cbiminal Law— New Trial— Newly Discovered Evidence. 

In a prosecution for conspiracy to defraud the United States, H. testi- 
fled that he had given a deed in blank to défendant, as agent, with the 
understanding that the latter should endeavor to sell the land and account 
for the proceeds. It was conceded at the trial that défendant had in- 
serted the name of his codefendant as grantee in the deed in order to 
qualify him as bail. On H. 's testimony being given, défendant claimed 
surprise on the ground that H. had delivered the deed to one S., as agent, 
who had sold the property to défendant for a valuable considération, and 
sought a continuance to obtain S.'s testimony, which was denied. After 
the trial, H. made affldavit that he had been mistaken in his testimony, 
and both he and S. testifled that the deed had been delivered to S., and 
not to défendant. Held, that défendant was entitled to a new trial on 
the ground of newly discovered évidence. 

2. Same— Liaches. 

Where, after défendant had been convicted of conspiracy to def raud 
the United States, it deveioped that certain material testimony given 
against him, which was highly prejudicial, was false, and it was probable 
that, but for such évidence, the trial might hâve terminated differently, 
defendant's lâches in applying for a new trial on the ground of newly 
discovered évidence was not sufflcient to justify a déniai thereof. 

Charles H. Browne, U. S. Atty. 

Thomas W. Pelham, for défendant Radford. 

HAZEL,, District Judge. This application for a new trial upon new- 
ly discovered évidence is based chiefly upon affidavits showing that the 
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testimony of one Hambler, at the trial of the défendant Radford, who 
was jointly indicted and tried with two confederates, Parrish and Mc- 
Laren, for the crime of conspiracy to def raud the United States, was 
untrue. Hambler gave direct évidence showing that in the year 1896 
he delivered a deed in blank covering 540 acres of land situate in the 
state of Virginia, to the défendant Radford, as agent, with the under- 
standing that Radford should endeavor to sell the same, and upon a sale 
should insert in the deed the name of the grantee, and account for the 
proceeds of the sale to Hambler. It was practically conceded at the 
trial that in February, 1902, for the purpose of enabling the codefend- 
ant, Parrish, to qualify as bail, Radford inserted the name of Parrish 
as grantee in this deed, which was thereupon duly recorded. Later, on 
the same day, Parrish appeared before a United States commissioner 
and made oath that he was worth several thousand dollars over and 
above ail his liabilities, and was the owner of the land described in the 
Hambler deed, and of other property enumerated in the justification. 
He was thereupon accepted as bail for several detained Chinese persons 
claimed by the government to be unlawfully in the United States. 
Soon afterwards, the Chinese persons failing to appear for trial, the 
bail bond was estreated. The government instituted an action upon 
the bond against Parrish, recovered judgment, and, an exécution there- 
on being returned nulla bona, caused Radford, Parrish, and McLaren, 
upon sufficient évidence showing probable cause, to be indicted for con- 
spiracy to defraud the United States. A trial was had upon the in- 
dictment in December, 1902, resulting in the conviction of Radford and 
Parrish only. Thereupon Radford appealed from the judgment of 
conviction to the Circuit Court of Appeals. The conviction was sus- 
tained. 129 Fed. 49. The grounds for a new trial, as stated by de- 
fendant, are that the witness Hambler, in his testimony, was mistaken 
upon a material point in the case, namely, that, instead of the deed hav- 
ing been delivered in blank by him personally to Radford, it was in fact 
delivered to one Story, as agent, to sell the property, and to render an 
account of the proceeds of the sale. In his affidavit, verified January 
5, 1903, very soon after the trial, Hambler states that, as a resuit of 
correspondence passing between Story and himself, which correspond- 
ance was shown him since the trial, he has become fully convinced that 
his testimony regarding Radford was wholly erroneous, and a mistake 
of fact. It appears further from the affidavit, the truthfulness of which 
is not hère controverted, that it was to Story, and not to Radford, that 
the above-mentioned deed in blank was delivered. It was claimed at 
the trial by the défendant Radford that he was surprised by the testi- 
mony of Hambler, and immediately effort was made to procure the at- 
tendance of said Story, who resided in the city of New York, to whom 
it was asserted that the deed in fact was delivered by Hambler, and who 
in turn delivered the same, for a valid considération, to Radford. 
Story's testimony, however, was not obtained, though faithful efforts 
were made during the trial by the défendant to procure his attendance 
as a witness. At the close of the defendant's case, an affidavit was pre- 
sented to the court showing that the absent witness was unable to at- 
tend on account of illness, and asking for a continuance of the case, to 
the end that his testimony be taken by commission. This request was 
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denied. The purpose and effect of Hambler's testimony was to show 
that the transfer by Radford to Parrish was unauthorized, and that no 
considération '. passed, or, if the conveyance was for a considération, 
there manifestly was a conversion of the proceeds by Radford. It is 
quite apparent that the jury concluded that the transaction was in fur- 
therance of the unlawful conspiracy. 

It is contended by the government that the testimony of Hambler 
was merely cumulative, and, conceding it to hâve been untrue, it is nev- 
ertheless insufficient to grant.a new trial. The mistaken testimony of 
Hambler, however, considered in its entirety, was of a différent charac- 
ter, though it also tended to establish the wrongful intent of the de- 
fendant. By implication, at least, it conveyed to the mind of the jury 
that Radford had committed another offense. It tended to show that, 
as Hambler's agent and trustée, Radford had sold the property in ques- 
tion, and, though eight months had expired since the conveyance to 
Parrish, he had failed to account for the proceeds of such sale, or to 
notify the owner that the property had been transf erred to Parrish. In 
the circumstances, it may well be that such testimony was considered 
by the jury as strongly supporting the proofs already in the case as to 
the défendants fraudulent intent, and hence may hâve tended to re- 
move a reasonable doubt, if such doubt existed in the mind of the jury, 
relative to other material facts claimed to hâve been proved by the gov- 
ernment. The witness, who was 70 years of âge and of patriarchal 
appearance, .gave his testimony in a direct and positive manner, accom- 
panied by such emphasis as unquestionably Ied to the belief that he had 
been greatly injured by the acts of the défendant. He repeatedly tes- 
tified that Radford was the man to whom six years before he had given 
the deed in blank for the purpose of sale, and no notice had been given 
him of the disposition of the property. His credibility was not im- 
peached, and, because of the absence of Story, was not in conflict. A 
careful considération of his testimony, in connection with the emphasis 
accompanying its delivery, satisfies me that its effect was prejudicial to 
the défendant in the mind of the jury. Although much material évi- 
dence outside of the Hambler testimony to show the conspiracy, overt 
acts, and unlawful intent is disclosed by the record, there was also évi- 
dence in behalf of défendants from which the jury could hâve arrived 
at a différent détermination. It is quite probable that the trial might 
hâve terminated differently, had the jury not been influenced by the 
untruthful testimony to which. référence has been made. The respon- 
sibility of granting a new trial in a criminal case is a grave one, and I 
hâve not arrived at the conclusiqns herein expressed without misgiv- 
ings. In courts of the United States a motion for a new trial is ad- 
dressed to the sound discrétion of the court, and where it appears to 
the court in a criminal case that harmful results are probable, by rea- 
son of the mistaken testimony of a truthful witness, the ends of justice 
are doubtless best promoted by allowing a new trial. It is undoubtedly 
true that this application shoulcl hâve been made earlier. It was within 
defendant's power to move for a new trial on the same affidavits now 
before the court very soon after the trial. His neglect to do so, how- 
ever, in view of the peculiar circumstances of the case, ought not to de- 
prive him of the right to another trial, where it appears, as hère, that 
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important material évidence was received upon the triai, which is now 
shown tô hâve been untruthful, and which facts hâve prejudiced the 
defendant's rights. 
Motion by défendant Radford for a new trial is granted. 



HAVANA CITY RT. CO. v. CEBALLOS. 

(Circuit Court, S. D. New York. July 20, 1904.) 

1. Bbeach of Tkust. 

P. assigned to complainant his interest in a concession by a city for a 
horse car line, and agreed to make proper transfer by deed when the city 
should grant the right to use electrieity as a motive power for the road. 
Défendant received the assignaient to hold in escrow in accordance with 
such agreement. Held, that P. never having acquired the right to use 
electrieity as a motive power, and having informed Complainant that he 
could not secure such right, which was an essential condition to the con- 
tract of assignment, there was no breach of trust by défendant in there- 
after proceeding in the matter for himself, he not having conspired with 
P. or any one else to prevent complainant from getting its full concession 
for horse and electric power. 

In Equity. 

C. G. Patterson, for complainant. 
Adams & Adams, for défendant. 

PLATT, District Judge. This is an action in equity, asking for an 
accounting. The gravamen of the charge is that the défendant agreed 
to act for the complainant as its agent and trustée for a spécial purpose, 
and took advantage of his position to deal in the subject-matter of the 
agency and trust to his own profit, and to the exclusion of his principal. 
The record has been examined with interest by reason of defendant's 
contention that the complainant company has for one reason and an- 
other been so treated by its controlling spirit, Mr. Alexander, that noth- 
ing remains of sufncient materiality to fill the rôle of a party in a court 
of equity. It sets forth a case of promotion and stock management 
which is somewhat unique, and a close analysis might serve to so dis- 
sect and dismember the original entity as to leave nothing of substance 
existing. Furthermore, the story tends to cast a shadow of suspicion 
upon the immaculate purity of the corporation^ doings. The court 
will not, however, attempt to grasp ail the side lights and shades which 
the story suggests. It will be assumed, for the purpose in hand at this 
moment, that the complainant corporation exists; that its hands are 
clean; that its stock has not drifted into a control which fails to sanc- 
tion the présent suit; that it was not ultra vires for the corporation to 
acquire the concession of the Cuban railroad, and to build and manage 
the same after obtaining it; and we then approach its relations with the 
défendant, and the rights which it has as against him, to inquire 
whether or not, on the pleadings and proofs, a cause of action can be 
found. It is thought that a brief statement will indicate the natural 
answer. Prior to October 22, 189o, Francisco Pla, of Havana, Cuba, 
had become the owner of a preliminary concession to construct and 
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operate a line of horse car râilway upon certain streets in the city of 
Havana. On the âbove day he assigned his interests in such conces- 
sion by this assignaient : 

"80 Wall St., New York, Oct 22, 1895. 
"For value hereby received I hereby sell, assign and transfer unto the Ha- 
vana City Railway Company of West Virginia D. S. A., ail my right, title and 
interest into the concession for a horse car line heretofore granted by the City 
of Havana to Manuel De La Torre, upon the plans filed by Col. J. Ruiz and 
agrée to follow this assignaient by proper transfer by Deed to said Co. when 
said Havana authorities shall grant Blectricity as a motive power for said 
road. Fr. Pl'y Picabia." 

Défendant then at once signed the following receipt: 

„ "80 Wall St., New York, Oct 22, 1895. 

"I hâve received from Mr. F. Pla, of Havana, Cuba, an assignaient to you 
of the horse car concession granted by the City of Havana to Manuel De La 
Torre, which I am to hold jn escrow in accordance with the terms of the 
agreement made yesterday between your Company and Mr. Pla, which trust 
I hereby accept. 

"[Sgd] J. M. Ceballos." 

Hugh Alexander, président of complainant, prepared both docu- 
ments. Pla never acquired the right to use electricity as a motive 
power. The time never arrived, therefore, for following the assign- 
ment of the preliminary concession by a proper deed which would vest 
the concession positively in the plaintiff, and Mr. Alexander so concèdes 
in plain set terms. On August 24, 1897, Mr. Pla wrote Alexander that 
he could not secure the change of motive power, which was an essential 
condition to the contract of October 22, 1895, and that he might, there- 
fore, consider the agreement canceled. If that were the exact situa- 
tion, this cause would be without purpose. After August 24, 1897, the 
papers held by défendant in escrow were of no value, unless they might 
hâve been helpful to the complainant in a suit against Pla for breach of 
his contract ; but complainant did not wish them for that purpose, and 
has refrained from bringing any such action. No fiduciary relation 
any longer existed as between complainant and défendant, and no valid 
reason appears which would preclude the défendant from negotiating 
on his account for the concession. There was only one chance to hold 
défendant, and that was to allège and prove that he induced Pla to re- 
frain f rorrt adding electric power to the concession, so that he could not 
be compelled to make the deed to the plaintiff, and then proceeded to 
deal with him in the same matter. That allégation was made, and 
probably saved the complalnt from an earlier dismissal; but the proofs 
do not, soiar as.I can read them, support the allégation. And, too, aft- 
er Pla notified Alexander that the agreement was canceled, the latter 
proceeded to deal in the concession as if it were actually in hand and 
available as an underlying security (although his Spanish lawyer ad- 
vised himotherwise), and he took in quite a number of thousand dol- 
lars based u'pon such an insecure foundation. And, last of ail, Alex- 
ander was willing to settle up the entire affair with Pla for $5,000 cash. 
The complainant Company kept no books ; but if it had kept books, and 
Akxander had settled with Pla for $5,000, and if that amount had 
found its way into those books, it is not unlikely that it would hâve 
been charged to expense. I cannot find a scintilla of proof which dem- 
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onstrates that défendant conspired with Pla, or anybody else, to pre- 
vent the plaintiff f rom gaining its full concession to both horse and elec- 
tric power in the city of Havana. 
Let the complaint be dismissed, with costs. 



THE SANTIAGO. 
(District Court, W. D. New York. March 30, 1904.) 

1. SHIPPING— LoNGSHOBEMEN— INJURIES— SAFE PLACE TO WOEK. 

Where the watchman of a ship was chargea with the duty of lighting 
the hold or furnishing lights to the stevedores to enable them to safely 
reach the hold in which they were working, and there is no évidence that 
the watchman, in the performance of such duty, was in the employ of an 
independent contractor, it will be presumed that the watchman continued 
in the employ of the ship, which was chargeable with his négligence in 
failing to Hght the hold for the beneiit of a longshoreman employed by 
the head stevedore; such négligence being proximate cause of his in- 
juries. 

In Admiralty. 

George H. Kennedy, for libelant. 
Charles W. Strong, for respondent. 

HAZEL, District Judge. The libelant seeks to recover damages for 
Personal injuries received while employed as a stevedore upon the barge 
Santiago. The évidence establishes that the watchman of the ship was 
charged with the duty of lighting the hold, or at least with the duty 
of supplying candies or lights to the stevedores to enable them to safely 
reach the place in which they were to work. The respondent does not 
controvert this fact. His failure to furnish Hght is therefore négligence 
attributable to the ship, for which the libelant, a longshoreman in the 
employ of the head stevedore, is entitled to recover against the vessel. 
The Slingsby, 120 Fed. 748, 57 C. C. A. 52. The évidence upon the 
subject of the présence of the watchman is clear enough, and, in the 
absence of a showing that he was in the employ pro hac vice of an in- 
dependent contractor, it may be presumed that the watchman continued 
in the employ of the ship. Accordingly no spécial contract existed be- 
tween the vessel and the head stevedore governing the manner in which 
the cargo should be unloaded, or the liability and responsibility arising 
from failure to discharge a duty owing to the stevedores employed. 
In the circumstances of this case, it was the undoubted duty of the ves- 
sel to hâve the hatches lighted to protect the libelant, a longshoreman, 
in the place in which he was to work, or at least to supply him with 
candies or lights for his use in descending to the interior of the ship. 
The case is quite distinguishable from The Auchenarden (D. C.) 100 
Fed. 895, and The Saratoga, 94 Fed. 221, 36 C. C. A. 208, cited by re- 
spondent. In the case first cited the contractor, to whom the ship was 
turned over for unloading, was fully informed as to the condition of a 
hatchway, and his duty to warn his individual stevedores of the danger 
of such hatchway. Under such circumstances, it was undoubtedly the 
duty of the master to protect his employés from any danger owing to a 
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dëfeetive^ttcftway.; In Thé Saratoga, lanterris were provided by the 
shipVbutttielV'oi'ki'rieii dïd not avail : themselves of their tise. The bur- 
den of proof under the présent facts is upon the ship to show that 
lights were furnished, so that the men could përform the work "in the 
hold with safety to themselves, or to show that it had an independent 
contract with the head stevedore which relieved the vessel from such 
obligation. In the absence of such a contract, the libelant was per- 
forming a maritime service fôr the ship, and therefore the duty rested 
upon the owners of 'the vessel to provide a safe and suitable place for 
the libelant to work in. The Rheola (C. C.) 19 Fed. 926; The Anaces, 
93 Fed. .S.40;;.^',.C, C. A. 558. The évidence shows that the employés 
and their foreman, Nagel, looked to the watchman of the ship to fur- 
nish the lights. It may be fairly implied from the évidence on this sub- 
ject that the vçssël owners d^d not transfer the duty which they Owed to 
the libelant to pfbvide hirh with à reasonably safe place to work by 
means of a contract or agreement with a third party. The record sat- 
isfactorily shows that the proximate cause of the accident to the libel- 
ant was the unlighted condition of the hold. Had lights, candies, or 
lanterns been supplied to the men before going below, or if, by usage 
or custom, the stevedores were obliged to supply themselves with can- 
dies or lights for their use in the hold of the vessel, a différent question 
would be presented. No suggestion is found in the testimony, other 
than that the watchman of the vessel was the person relied on to fur- 
riish lights. The évidence dbes not satisfy me of libelant's concurring 
négligence. It follows that the injuries resulted entirely from the ab- 
sence of a pf opër degree of care and diligence on the part of the libeled 
ship. Forturtately the injuries sustained, though painful, were not of 
a permanent character. Considération of the évidence upon this point 
leads to the conclusion that $350 would fairly compensate libelant for 
thé lbss of time and médical expénses paid or incurred, as well as the 
pâïn which he was obliged to endure. 
So ordered, with costs. 



CONSOLIDATED DENTAL MFG. CO. v. HOLLIDAT et aL 

HOLLIDAÏ et al. v. CONSOLIDATED DENTAL MFG. CO. 

(Circuit Court, N. D. Georgia. May 19, 1904.) 

No. 1,178. 

1. CONTRACTS— A.MBIGUITT— PAKpL EVIDENCE. 

Where written contracts were not only ambiguous in respect to what 
was stated therein, but aiso in respect to rnatters omitted, and were in- 
complète as to Tital rnatters necess&ry to render them working contracts, 
it was proper to, admit paroi évidence to show how the contracts had been 
construed by the partiesf. for a period of seven years during which they 
carried on business. 

In Equity. 
H 1. See Evidence, vol. 20, Cent. Dig. § 2129. 
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Fulton Colville, for Consolidated Dental Mfg. Co. 
Major Hughes and Dorsey, Brewster & Howell, for R. A. Holliday 
and others. 

PARDEE, Circuit Judge. After a full examination of the évidence 
in the case and the arguments submitted, I hâve concluded that the 
exceptions to the master's report should be overruled. In my opin- 
ion, the master has properly construed the formai written contracts 
between the parties in regard to the matter of expenses of the busi- 
ness carried on by the défendants in the so-called "branch houses," 
and has properly ruled the contracts to be ambiguous as to who 
should control and be responsible for the said expense. The con- 
tracts, as written and signed, may hâve embodied ail that the par- 
ties thereto had then formulated and agreed to, but the nature of 
the business contemplated, and the actual conduct of the parties 
immediately following, show that neither of the parties had an idea 
that the agreements and responsibilities of each were ail to be found 
within the four corners of the written contracts ; and it may be well 
said of the said written contracts that they are not only ambiguous 
in respect to what is stated, but because of matters not stated, and 
are silent and incomplète as to vital matters necessary to render 
them working contracts. That this was well understood by the par- 
ties appears from the fact that almost the first letter offered by the 
défendants shows that immediately after the contract some working 
arrangements were entered into in the president's office; and the 
évidence shows that, besides the question of expenses, the matters 
of territory to be covered by business of branch houses, the fixing 
of trade and list prices, the maximum of goods to be consigned by 
complainant, the purchase and sale of goods from outside houses, 
and the minor questions of.deposit under second contract, interest, 
and insurance, were ail left open for agreement as occasion might 
arise. In this view of the case, it seems clear that the rulings of the 
master admitting évidence to show how, during a period of seven 
years, the parties had understood, construed, and carried out the 
contracts, were correct, and should be approved. 

Considering the évidence, it is clear to my mind that the under- 
standing between the parties from the beginning was that the serv- 
ices to be furnished by the défendants were to include ail the ex- 
penses of handling and selling the goods furnished by the complain- 
ant. That this was the understanding and construction of the de- 
fendants clearly appears from statements in letters and accounts em- 
anating from them. And from the showing made the presumption 
is strong that it would still more clearly appear from the défendants' 
books kept prior to 1901, which appear to hâve mysteriously dis- 
appeared since this litigation was begun. 

As to the accounting by the master, the complainant makes no 
objection. From the examination I hâve given it, I am satisfied 
that it is more favorable to the défendants than they were strictly 
entitled to. 

It is by no means clear to me that the défendants should not hâve 
been charged with some interest. If there had been opposition 
131 F.— 25 
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thereto by the complainant, I seriously doubt whether the défend- 
ants wéfe. fintitled to be credited with full amount of book accounts 
turned over. There were over $15,000 of them in amount, and al- 
though, by the contract, the défendants substantially guarantied 
them, there is a large percentage noncollectible. And it is not to be 
overlooked that thèse accounts included not only the trade price of 
the goods sold, but the défendants' profits. As the master has stated 
the account, of course the amounts of cash drawn out by the défend- 
ants after Mardi 1, 1903, and, as appears by the cashbook, mainly, 
if not entirely, derived from collection of the accounts charged in 
full to the complainant, should be charged to the défendants. 

A decree may be entered in favor of the complainant overruling 
ail exceptions to the master's report, and approving and confirming 
the same, dlsmissing the défendants' cross-bill, and for a money 
judgment against the défendants for the sum of $2,360.88, with in- 
terest from 8th of May, 1903, at 7 per cent., and for ail costs of suit. 
Complainant's original bill to be retained for settlement of receiver's 
accounts and compensation. 



In re KANB. 

(District Court, N. D. New York. May 9, 1904.) 

No. 1,276. 

1. Bahkrtjptcy— Advebse Claims— Courts— Jurisdiction. 

A bankruptcy court has jurisdiction to détermine in the flrst Instance 
whether an asserted adverse elatm to property claimed by the bankrupt's 
trustée is colorable or actual. 

2. Same— Summaey Peoceedings. 

Where an adverse claim to property claimed by a bankrupt's trustée is 
colorable merely, or clearly a nullity, the référée has jurisdiction to re- 
quire a surrender of the property to the trustée in bankruptcy, or to dé- 
termine such adverse claim by summary proceedings; but, if it appears 
that the claim is asserted in good faith, and substantiated by vérifiée! 
pleadings or oral testimony, the issue can be determined only by a plenary 
suit. 

In Bankruptcy. 

T. S. Fagan (H. D. Bailey, of counsel), for trustée. 
Henry J. Speck, for National State Bank of Troy. 

HAZEL, District Judge. Certain questions hâve been certified to 
the court for décision by Référée King. Upon the pétition of the trus- 
tée in bankruptcy, an order, was issued by the référée directing the 
National State Bank of Troy to show cause why certain moneys of 
which the bankrupt is the owner, and which came into the possession 
of the bank after the bankruptcy proceedings were instituted, should 
not be paid over to the trustée. On behalf of the bank an answer, later 
a proposed answer, and finally a demurrer to the jurisdiction, were 

H 2. See Bankruptcy, vol. 6, Cent. Dig. § 447. 
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filed. The attorney for the trustée moved the court to cancel from the 
files the demurrer on the ground that an answer joining issue had pre- 
viousiy been filed, and therefore no spécial plea to the jurisdiction of 
the court should be entertained. It was stated by counsel for the bank 
at the preliminary hearing that, if the référée decided the jurisdic- 
tional point adversely to his contention, he desired to file an amended 
answer traversing the allégations set forth in the pétition. , The ruling 
upon thèse questions was reserved by the référée. Subsequently he 
decided that the bankruptcy court had authority and jurisdiction in a 
summary proceeding to compel the delivery to the trustée of money or 
other property belonging to the bankrupt, where it appears that such 
property is merely held as agent or bailee, and where it is withheld 
from the possession of the trustée. This holding is justified by the 
décisions. Louisville Trust Co. v. Cominger, 184 U. S. 25, 22 Sup. Ct. 
293, 46 L. Ed. 413 ; Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 
46 L. Ed. 405 ; In re Knickerbocker (D. C.) 121 Fed. 1004 : Jaquith v. 
Rowley, 188 U. S. 620, 23 Sup. Ct. 369, 47 L. Ed. 620. The référée 
is quite right when he says the bankruptcy court has jurisdiction to dé- 
termine in the first instance whether an asserted adverse claim to prop- 
erty is colorable or actual. If it be clearly a nullity, the référée has 
jurisdiction, and may by summary process require the surrender of 
the property so withheld to the trustée in bankruptcy. On the other 
hand, should évidence of a claimant satisfy the référée that an adverse 
right to such possession and control is asserted in good faith, and there 
is reasonable cause for believing that the intention of the claimant is 
to protect an asserted right of ownership and control, then the pétition 
of the trustée should be dismissed. The remedy of the trustée for the 
recovery of the property may then be found in a plenary suit instituted 
in the proper tribunal. The détermination of the respective rights 
of the parties demands judicial investigation by the référée to ascertain 
the facts. Both sides are heard, and évidence may be taken, though 
the conclusions of the court may be based upon the pleadings or affi- 
davits presented to him. He must exercise a sound judicial discrétion 
in the détermination of questions of this character, to the end that no 
injustice be done to either party. If he is satisfied, either from Per- 
sonal knowledge of the facts or from testimony, that an order to show 
cause ought to be directed to a person charged with having in his pos- 
session property belonging to the bankrupt estate, the essential in- 
quiry upon return of the order to show cause, if an adverse claim is 
made, is whether such claim is colorable or fictitious. In short, if it 
is a colorable claim, it should be set aside, and the claimant summarily 
directed to deliver the property to the trustée; but if, as already in- 
dicated, the claim is asserted in good faith, substantiated by verified 
pleadings or by oral testimony, then the objection to the jurisdiction 
of the court is controlling. In such an event the property is no longer 
constructively in the possession of the bankrupt and subject to the 
order of the bankruptcy court. 

The certificate of the référée apparently submits the following ques- 
tion for my décision : Was the décision proper, overruling the objec- 
tion to the jurisdiction of the court, and allowing the National State 
Bank to interpose its proposed amended answer ? This question is an- 



388 131 FEDERAL REPORTER. 

swered'in the affirmative. I am unable to perceive from an examina- 
tion of the record any cogent reasoti for passing upon any other ques- 
tion found in the voluminous briefs submitted by counsel. 



In re LEVIN. ' 

(District Court, S. D. New York. February, 1904.) 

1. Bankkuftcy— Examination ov Bankbupt— Privilège— Ceiminating Ques- 
tions. 

Where a bankrupt was under indictment at the time he was examined 
before the référée, and was asked as to the accuraey of a creditor's proof 
of claim, tq identify his signatures to certain notes flled by another cred- 
itor, whether he knew a third creditor, and whether he was a salesman 
in the bankrupt's employ, and to identify his checkbook, after testifying 
that he could tell whether or not a elaim had been paid by référence to 
his checks, tbe answers to such questions could not by any possibility in- 
criminate him, and hence he was not entitled to refuse to answer on the 
ground that his answers might so tend. 

In Bankruptcy. On certificate of référée. 
The following is the opinion of Dexter, Référée : 

I, Stanley W. Dexter, one of the référées of said court in bankruptcy, do 
hereby certify that, in the course of the hearing of said cause before me, the 
following questions arose, pertinent to the said proceeding, as appears in the 
copy of the stenographer's record herewith submitted : 

(1) Tbe witness declined to answer a question as to the accuraey of the proof 
of claim of the Consolidated Gas Company for $4.30 ; stating that he declined 
to answer — adopting the suggestion of his attorney — on the ground that the 
answer might tend to incriminate or dégrade him. His attorney objected on 
the ground that the bankrupt was under indictment, and is défendant in sev- 
eral criminal proceedings, and that he need not testify in this proceeding, upon 
the ground that it would tend to incriminate him. I directed the witness to 
answer, and he refused. 

(2) The witness' attention was called to the claim of Hyman Schlesinger 
for $850, based on promissory notes, and he was asked to look at the notes and 
state whether or not the signatures to the notes were his signatures. He de- 
clined to answer upon the ground that it would tend to dégrade or incrim- 
inate him. I directed the witness to answer, and he still refused to answer. 

(3) The witness was asked to look at the claim of Abram A. Klasky, and 
was asked whether he knew Klasky, and refused to answer upon the same 
grounds. He also refused to answer the question whether or not Klasky was 
a salesman in his employ. I directed him to answer, and he declined upon the 
same ground. 

(4) In the first part of the examina tion of the witness, the witness was shown 
proof of claim filed by Stem Bros., of West Twenty-Third street, for $276.61. 
He examined the claim, and stated that he knew he was indebted to Stem 
Bros., but could not state the amount. He believed, however, that one bill 
was 1 paid, but could not tell which bill, except by référence to the checks in 
his trunk, which was then in the possession of the trustée. Subsequently the 
checkbook was handed to him, and he was asked to identify the checkbook, 
and refused to do so, although directed so to do by me. 

(5) Before the bankrupt raised any question of privilège, his counsel objected 
to his testifying in the proceeding at ail, on the ground that the bankrupt was 
under indictment, and that any answers given in this proceeding might tend 
to dégrade or incriminate him. The bankrupt adopted the suggestion of his 
counsel, although he stated that he did not know whether or not it would tend 
to incriminate him. 

(6) The bankrupt was asked the following question : "Q. Mr. Levin, are you 
prepared to say that the answer to any of the questions that hâve been asked 
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you will tend to dégrade or incriminate you?" and the witness said, "I décline 
to answer that" I directed him to answer, and he refused. 

And the said questions are certifled to the judge for bis opinion thereof, with 
the reconamendation that the bankrupt be punished and be committed for con- 
tempt of court. 

Julius Henry Cohen, for the motion. 
Léonard Bronner, opposed. 

HOIvT, District Judge. As I understand the rule, if the question is 
of such a description that the answer may or may not criminate 
the witnuss, he can refuse to answer (Judge Marshall's opinion on 
Burr's trial, 25 Fed. Cas. 39); but if the court is convinced that the 
answer to the question cannot by any possibility criminate him, and 
especially if the witness does not swear that he believes that it would, 
it is the duty of the court to compel him to answer. Otherwise every 
bankrupt can absolutely refuse to be examined at ail. I think that 
each of the questions put could not by any possibility call for answers 
which would criminate the bankrupt. Referee's rulings affirmed. 

Motion to punish for contempt granted, unless the bankrupt answers 
the questions before the référée at a meeting to be fixed by the référée. 



McARTHTJR BROS. CO., Limited, v. 622,714 FEET OF LTJMBER. 

McARTHTJR v. 836,693 FEET OF LUMBER. 

(District Court, W. D. New York. March 31, 1904) 

Nos. 102, 103. 

1. Admikai/ty— Demuebage— Delay in Lading— Fault. 

Libelants of a cargo were not entitled to recover demurrage for delay 
in loading where the proof showed that whatever delay arose was owing 
to the failure of the steamer and tow to arrive as scheduled, by reason of 
which other vessels arrived, and were loaded in turn at the dock, in accord- 
ance with the customs of the port. 

2. Same— Discharge— Reasonabm Dispatch— Delay. 

Where, by the exercise of customary diligence and promptitude, a steam- 
er and tow could hâve been unloaded 2% days earlier than the discharge 
was effected, the consignée was liable for the delay. 

In Admiralty. 

Harvey L,. Brown, for libelants. 

Moot, Sprague, Brownell & Marcy, for respondents. 

HAZEL, District Judge. The libelants are not entitled to recover 
demurrage for delay in loading the steamer Tecumseh and barge Ma- 
rengo at Parry Sound. The proofs show that whatever delay arose 
at that port was owing to the failure of the steamer and tow to arrive, 
as scheduled, on November 8, 1901. They arrived two days later. 
Meanwhile other vessels arrived, and were loaded in turn at the dock 

IF 1. See Shipping, vol. 44, Cent. Dig. §§ 572, 587. 

Demurrage, see notes to Harrison v. Smith, 14 C. C. A. 657; Randall t. 
Sprague, 21 C. C. A. 337 ; Hagerman v. Norton, 46 C. C. A. 4. 
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where the Tecumseh and barge were to take cargo. By universal rule, 
such vessels were entitled to priority in loading. Empire Co. v. Phila. 
& R. Coal & Iron Co., 77 Fed. 919, 23 C. C. A. 564, 35 L. R. A. 623 ; 
Williscroft v. Cargo of Cyrenian (D. C.) 123 Fed. 169. The subsé- 
quent loading of libelant's steamer and tow was in the usual order of 
precedence, and, considering the limited facilities of the port, was ac- 
complished with ail reasonable promptitude. The Tecumseh and her 
tow, the Marengo, arrived at the respondent's dock in Erie Basin at 
Buffalo, N. Y., the port of discharge, at 9 o'clock in the forenoon of 
November 26, 1901, and immediately tendered delivery of their cargo 
of lumber to the claimant, who was the consignée. According to the 
évidence, a reasonable time, under favorable conditions, in which a 
steamer and barge could hâve been unloaded, was three days. Un- 
loading, however, was not begun on the Tecumseh until November 
30th, and on the barge not until December 2d. There was some delay 
on account of the prior arrivai of other lumber-carrying vessels, which, 
as already stated, were entitled to be unloaded in turn ahead of libel- 
ant's steamer and tow. Other évidence is found in the record to show 
that the, cargo, in view of the circumstances, was discharged, with rea- 
sonable diligence. Considération of the entire case, however, is cer- 
tainly persuasive that both ships could hâve been unloaded with less 
aelay. The respondent is chargeable with knowledge of the arrivai 
of the Tecumseh and Marengo, and, although the promptitude with 
which the vessels were to be unloaded was not expressly stipulated, 
nevertheless the charterers impliedly agreed to unload the cargo within 
a reasonable time, and in accordance with custom and usage of the port. 
Cargo was not discharged until December 6th. As already stated, 
there was some delay because of unusually congested conditions at 
Buffalo, owing to the approaching close of the season of navigation. A 
fair prépondérance of the évidence shows that there was an unreason- 
able delay of 2^2 days through failure of the consignée to provide nec- 
essary facilities for a speedier discharge of the cargoes carried by the 
libelant's vessels. Libelants had the right to expect that cargo would 
be discharged with reasonable dispatch, and, further, that when unload- 
ing commenced the lumber would be moved with customary diligence 
and promptitude, unless prevented by extraordinary conditions. No 
such conditions are shown by the proofs as will justify denying to libel- 
ants demurrage for delay held to be unreasonable. It appears that 
the lien for demurrage has not been waived or abandoned. The évi- 
dence of Capt. Smith, a disinterested witness for libelants, shows that 
the earning capacity of the Tecumseh is $61 per day, and that of the 
Marengo $29 per day. Some évidence was given by respondents to the 
effect that the crew of the Marengo was discharged on arrivai of the 
barge at this port. Such évidence has not sufficient weight to négative 
the testimony of Capt. Smith that, despite the lateness of the season, 
the barge had an earning capacity in the amount stated. 

I therefore décide that libelants are entitled to recover damages as 
follows : On the libels filed in behalf of the Tecumseh, $152.50 ; and 
in the case of the Marengo, $72.50 — besides costs in each case. 
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In re COHEN. 
(District Court, D. Massachusetts. February, 1904.) 

1. Bankruptcy— Trustées— Appointment by Repérée. 

Where, at the flrst meeting of the creditors of a bankrupt, the référée 
found it impracticable to pass on the validity of the claims there presented. 
because the validity of a large number of them was attacked by other 
creditors, and therefore continued the considération thereof, it being im- 
possible to sélect a trustée in the ordinary manner, it was proper for the 
référée to appoint a trustée of bis own sélection, as authorized by Bankr. 
Act July 1, 1898, c. 541, § 44, 30 Stat. 557 [U. S. Comp. St. 1901, p. 3438]. 

2. Same— Pétition pob Review— Evidence. 

Where, on pétition by creditors for review of an order appointing a trus- 
tée for a bankrupt, the creditors désire a review of the évidence, they 
should either hâve the évidence before the référée taken down stenograph- 
ically, and by him certified to the judge, or should speciflcally point out to 
the référée the testimony which they wish summarized, and should ask 
him to certify spécifie findings of fact 

3. Same— Continuance. 

Where, at the flrst meeting of creditors of a bankrupt, disputes as to the 
validity of certain claims arose, the right to continue the hearing of such 
contests was within the discrétion of the référée. 

The following is the opinion of Olmstead, Référée : 

This was a pétition to review the action of the référée in appointing a trustée 
of said estate. The proceedings were begun by an involuntary pétition, and 
a receiver had been appointed by the honorable judge of the District Court 
before adjudication under circumstances which had not been, in the opinion 
of the référée, fully disclosed to the court. Subsequently a pétition was flled 
by certain creditors represented by Mr. Blanchard for the appointment of a co- 
receiver ; alleging grounds which, to the référée, seemed to warrant the im- 
médiate appointment of an additional receiver. The facts as developed at the 
various stages of this proceeding were that the debtor had, prior to the flling 
of the involuntary pétition, absconded, and that soon after meetings of his 
creditors were held, and a proposition of settlement on the basis of 33 per cent, 
was made. The liabilities are in the neighborhood of §10,000. The assets of the 
estate will probably realize about half that sum. The original proposition to 
pay 33 per cent, was not carried out, and was soon after followed by the in- 
voluntary pétition. The petitioning creditors were represented by William 
Charak, Esq., whose brother was an indorser or surety for the debtor in a 
large sum. Mr. Charak secured the appointment of his brother-in-law, Mr. 
Reinherz, as receiver. This case is a pretty good illustration of the evil prac- 
tice, which had become too common, of purchasing the claims of creditors either 
immediately before or after the flling of bankruptcy pétitions. It is the ob- 
servation of the référée that creditors, upon the announcement of a failure, 
become panic-stricken, and are often willing to accept sums which may be of- 
fered for their claims far below their real value, and this condition of mind 
is frequently taken advantage of by designing persons. The scheme which 
seems to hâve been contemplated by the parties interested in purchasing thèse 
claims was to make an offer of 33 per cent., when the estate would probably 
pay, with careful administration, between 40 and 50 cents on the dollar, and 
ihus secure the purchase of thèse claims for the benefit and gain of the pur- 
chasers. In other words, what was the interested parties' gain became the 
creditors' loss. The only safe course, under the ample guaranty of the bank- 
rupt law, is for creditors never to sell their claims until after an appraisal bas 
been had by the regular, sworn appraisers of the court. Then the creditors 

If 2. Appeal and review in bankruptcy cases, see note to In re Bggert, 43 C. 
C. A. 9. 
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know what the true value of the estate is, what they may expect, and what îs 
the true worth of their claims. An àppraisal had been made before the adjudi- 
cation, but by appraisers suggested by the parties interested in the purchase 
of thèse claims, and such àppraisal may not hâve afforded the same guaranties 
of accuracy to the creditors which an àppraisal made by entirely disinterested 
appraisers would hâve furnished. When the flrst offer of 33 per cent, either 
fell through or was withdrawn, an Involuntary pétition was flled, and the 
Charaks undertook to purchase the claims of creditors, with a view, as was 
stated, of having the pétition dismissed. The expérience of the référée is to the 
effect that creditors, after the filing of a pétition, and especially where a prior 
offer had been withdrawn, which offer in this case may or may not hâve been 
a bogus one, are generally willing to accept the best offer made them under the 
circumstances. The référée is of the opinion, f rom the testimony introduced at 
the first meeting of creditors, that the purpose of Mr. Charak and his brother 
in purchasing thèse claims was to protect themselves on the guaranty made to 
the debtor. In other words, there appears in this case to hâve been an attempt 
to manipulate the status of creditors, and to speculate on prospective dividends 
— a practice which certainly, after the filing of pétitions, it seems to the référée, 
should be discouraged. In vlew of thèse facts and other facts set forth in the 
pétition for a co-receiver, the référée was impelled to appoint a co-receiver in 
order that a thorough Investigation might be made. Accordingly ne selected 
A. K. Cohen, Bsq., a well-known and reputable attorney, to act with Mr. Rein- 
herz. Mr. Cohen has faithfully discharged his duty, and conferred with the 
référée in the administration of the estate. At the flrst meeting of creditors, 
William Charak, Esq., represented a large number of claims, to which objection 
was made by Mr. Blanchard, representing another faction of creditors. On the 
one side were the creditors represented by Mr. Blanchard. On the other were 
the large number represented by Mr. Charak. Mr. Blanchard called several 
witnesses to the stand, who testifled that claims represented by them had been 
sold to Mr. Charak. The prlmary purpose of the choice of a trustée is that the 
creditors shall hâve an honest and able représentative. After the référence 
of a bankruptcy pétition, the référée is the magistrate administering the 
"estâtes in his charge." Bankr. Act July 1, 1898, c. 541, § 29c, cl. 3, 30 Stat. 554 
[U. S. Comp. St. 1901, p. 3433]. Upon him devolves the principal and a heavy 
responsibility in the administration of estâtes which are conducted "under the 
direction of the court." Bankr. Act, § 47a (2), 30 Stat. 557 [U. S. Comp. St. 1901, 
p. 3438]. In the proof and allowance of claims the bankruptcy act also 
gives the référée a large discrétion. Section 57d, 30 Stat. 560 [U. S. Comp. 
St. 1901. p. 3443] provides that upon objection the considération of claims may 
be "continued for cause by the court upon its own motion." In view of the ex- 
traordinary facts developed In this case, the référée decided that the only 
proper course to pursue was to take the administration of this estate into 
his own hands, and appoint a trustée of his own choosing. He accordingly 
suspended ail the claims presented for the trustée to investigate, and ap- 
pointed Lee M. Friedman, Esq., a well-known and reputable attorney, as the 
trustée, who has since qualifled. In order that partiality might not seem to 
be shown towards the creditors represented by Mr. Blanchard, the référée 
refrained from appointing A. K. Cohen, Esq., as trustée : preferring, under the 
extraordinary circumstances of this case, to take a third and entirely inde- 
pendent person. 

The course pursued by the référée was thus a direct course, but the same 
resuit might hâve been accomplished by another but more indirect course. 
The référée has sometimes refused to approve, as gênerai order 13 authorizes 
him to do, the choice of a candidate as not a compétent person ; and, inasmuch 
as thèse claims were represented by Mr. Charak, whose action in purchasing 
claims, either himself or by his brother, did not meet with the approval of 
the court, the référée would hâve been justifled in refuslng to approve of the 
candidate voted for by the creditors represented by Mr. Charak ; and, inas- 
much as there was no hope of Mr. Blanchard's faction and Mr. Charak agree- 
ing on a candidate, the référée, In ail probability, would hâve been called 
upon, from the failure of the creditors to make a choice in this contingency, 
to appoint a trustée. It seemed, however, to him more advisable, in view of 
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the peculïar and irregular methods employed In this proceeding, to take the 
more direct course, as above Indicated. 

Lee M. Friedman, trustée. 

John H. Blanchard, for objecting creditors. 

William Charak, for receiver. 

LOWEIX, District Judge. At the first meeting of creditors, sundry 
claims were presented for proof, and ail those presented by parties 
now appealing from the décision of the référée were there contestée!. 
In view of ail thèse circumstances, more fully set out in his certificate, 
that officer found it impracticable at that meeting to pass upon the 
validity of the claims there presented, and continued their considération. 
See section 57d, Act July 1, 1898, c. 541, 30 Stat. 560 [U. S. Comp. St. 
1901, p. 3443] . As it thus became impossible to proceed to the élection 
of a trustée in the ordinary manner, the référée appointed a trustée, as 
provided in section 44, 30 Stat. 557 [U. S. Comp. St. 1901, p. 3438]. 
The circumstances were unusual, and the référée did not deem it expédi- 
ent to postpone the élection until the contested claims had been passed 
upon, and an adjourned meeting could be had. No injustice was thus 
done to creditors, for, after the validity of their claims has been estab- 
lished, they can ask the court for the removal of the trustée thus ap- 
pointed, without allégation or proof of his dishonesty or inefficiency. 
In disposing of their pétition for removal, the court would bear in 
mind the unusual circumstances of the trustee's original appointaient, 
and would protect the rights which creditors ordinarily possess in 
choosing a trustée of the bankrupt estate. The référée, indeed, could 
hâve continued the administration of the estate by the receivers already 
appointed, or by other receivers substituted for thèse, but he deemed it 
for the best interests of the estate that the title to the bankrupt's prop- 
erty should be vested immediately in a trustée. While administra- 
tion by a receiver ordinarily accomplishes much the same resuit as 
administration by a trustée, yet circumstances may well exist to make 
the latter désirable. If at the first meeting ail claims offered for proof 
are in dispute, and it is impracticable at that time to settle the dispute, 
it appears to be within the discrétion of the référée to appoint a trus- 
tée under section 44. The judgment of the référée is therefore af- 
firmed. 

Creditors prayed a recommittal of the certificate in order that the 
référée might certify additional facts and évidence. If the appellants 
désire that the judge shall weigh the évidence and détermine questions 
of fact, they should ordinarily procure that the évidence before the 
référée is taken down stenographically.and by him certified to the judge. 
If this be deemed inadvisable on account of expense or other reasons, 
the parties should specifically point out to the référée that testimony 
which they wish him to summarize in his report, and they should ask 
him for spécifie findings of fact on which they may rely at the hearing 
before the judge. Nothing of the sort was done hère, and the appel- 
lants are therefore left to dépend upon the summary of évidence and 
the findings of fact contained in the certificate. In order that the ap- 
pellants should lose nothing substantial by their oversight, the court 
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has inquired of the référée concerning one additional finding especially 
desired by the appellants, namely, that certain creditors named were a 
majority in number and amount of claims presented, and that no évi- 
dence was given before the référée attacking the validity or genuine- 
ness of their claims. The court is informed by the référée, as suf- 
ficiently appears from the certifkate, that the validity and genuineness 
of ail thèse claims was contested before him. If there was a contest, 
and the référée continued considération of the claims, it is immaterial 
that no évidence impeaching their validity was presented at the first 
meeting. Continuance was within the referee's discrétion. 



DALY. v. QUINLAN. 

(District Court, E. D. New York. July 7, 1904.) 

1. Navigable Watbes— Docks— Pbojecting Rocks— Damages to Vessels— 
Négligence. 

Where the owner of a dock failed for two years af ter dredging the space 
along the dock to examine the same for obstructions, or to use reasonable 
care to provide and maintain a safe bottom for boats coming to the dock, 
though he was notifled of a pointed rock lying in such bottom, and rising 
some 18 inches above the bed of the sea, he was guilty of négligence ren- 
dering him liable for injuries to a vessel caused by her settling on such 
rock with the falling of thé tide. 

Carpenter, Park & Symmers, for libelant 
Martin A. Ryan, for respondent. 

THOMAS, District Judge. This action is to recover damages for 
injuries to libelant's boat caused by a rock adjacent to respondent's dock, 
upon which the vessel settled with the falling tide. Although the boat 
was old, and it would not hâve been prudent to allow her to rest on 
a hard bottom, yet a pointed rock, rising some 18 inches above the 
bed of the sea, caused the injury. It is not expectable that a vessel, 
old or new, should meet with such rock. About two years before this, 
Quinlan, the owner, had caused the space along the dock to be dredged. 
After that had been done, one of the dredgers, in reply to Quinlan's 
inquiry, took measurements, and said, "I guess you hâve got 10 feet 
ail along hère— 10 y 2 ." Quinlan said, "Are you sure?" He said, 
"Yes." From that time forward for two years no inspection of the 
bottom was made, although the respondent's foreman was notified the 
year before the accident that there was a rock about 24 feet off the 
bulkhead. Thereupon the foreman ascertained the présence of such 
rock, and reported to Quinlan. There is évidence that during the two 
years after the dredging the libelant's boat, on a single occasion, and 
other boats drawing as much or more than libelant's boat, had been to 
the dock without injury, and even that they rested on the bottom with- 
out injury. It was the duty of the respondent to use reasonable care 

T 1. See Wharves, vol. 48, Cent. Dig. § 37. 
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to provide a safe bottom for boats coming to tiis dock, and to use the 
same care to maintain the bottom in proper condition. There is not 
the slightest évidence of any inspection or care in the matter of main- 
taining the bottom in good condition. It seems to hâve been the idea 
of the respondent that he could wait until boats lying at or approaching 
his dock met with obstruction, before taking any steps to find or to re- 
move the samc. This is not the care contemplated by law. It was his 
duty to use ordinary care to anticipate injury, and to keep the space 
about his dock under surveillance, for he knew that the bed was liable 
to change under the action of the water. He showed no vigilance, but 
awaited events. Such conduct, observed through two years, does not 
show proper care. 
The libelant should hâve a decree. 



THE OUR FRIEND. 

THE MAJESTIO. 

PIstrict Court. E. D. Pennsylvania. August 1, 1904.) 

No. 134. 

1. Admibàlty— Collision— Libel in Fobma Paupebis. 

Where libelant, in a proceeding in admiralty for collision resultlng in 
the loss of libelant's sloop, tackle, apparel, and furniture, alleged that by 
reason of his poverty he was unable to defray the expense of litigation, 
and prayed that process might issue and be served in forma pauperis, as 
authorized by Aet Cong. July 20, 1892, c. 209, § 1, 27 Stat. 252 [U. S. Comp. 
St. 1901, p. 706], and there was no proof that libelant's sworn statement 
as to his poverty was false, the fact that he purchased the sloop for $500 
was insufficient to establish that he possessed property at the time the 
suit was instituted, or had acquired any since that time, justifying the 
court in requiring him to eive secnritv for costs. 

In Admiralty. 

Joseph Hill Brinton, for libelant 
Willard M. Harris, for respondent. 

HOLLAND, District Judge. This is a pétition to compel the owner 
of the libelant sloop to enter security for costs. It appears that on or 
about the 30th day of May, 1904, the tug Majestic collided with libel- 
ant's sloop, as a resuit of which the sloop was totally wrecked, and her 
tackle, apparel, and furniture, together with the provisions and other 
articles aboard, were destroyed, the total value of which is claimed to 
be $600. The libelant, in his libel, allèges that, by reason of his pov- 
erty, he is unable to defray the expense of litigation, and prays that 
process may issue and be served in forma pauperis, in accordance with 
the provisions of the act of Congress of July 20, 1892, c. 209, § 1, 27 
Stat. 252 [U. S. Comp. St. 1901, p. 706].* The pétition filed by re- 
spondent, requesting that the libelant be required to enter security, 
avers that the libelant paid $500 for the sloop, for the destruction of 
which he seeks to recover in this suit, and that he was engaged in the 
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fishing business, showing conclusively that he had not brought himself 
within the exceptions in favor of poor seamen. The answer to this 
pétition dénies that the libelant has any other property other than the 
sloop that is alleged to hâve been wrecked, and is therefore tinable to 
give security for costs. There are no dépositions taken by the peti- 
tioner to show that the libelant made a false statement in his libel when 
he swore that, by reason of poverty, he was unable to defray the ex- 
pense of litigation. The fact that the libelant purchased a sloop for 
$500 is no évidence that he was possessed of property at the institution 
of the suit, or has acquired any since that time, enabling him to give 
security in this case. • There is nothing to show that he has any prop- 
erty outside of what he had invested in his catboat, and this, he allèges, 
is a total loss, by reason of the collision. It may be that the admiralty 
court can require a libelant to enter security in a case under this act, 
where the libelant, who by reason of his poverty was unable to pay costs 
and enter security at the time the suit was instituted and the writ issued, 
has become possessed of property subsequently and before the termina- 
tion of the suit ; but where a litigant brings an action in forma pauperis 
under this act, and at the time of the institution of the suit he has suffi- 
cient property to pay costs and enter security, and that afterwards is 
made to appear to the satisfaction of the court, the proper proceeding 
is, we think, under the fourth section of this act, to dismiss such cause, 
where it is made to appear that the allégation of poverty is untrue, or 
if the court is satisfied that the alleged cause of action is frivolous or 
malicious. 

As there is no évidence hère to sustain an allégation that the libelant 
has subsequently to the bringing of the suit become possessed of suf- 
ficient property to enable him to pay the costs or enter security for the 
same, the pétition is dismissed. 



UNITED STATES v. FLEITMANN & CO. 

(Circuit Court, S. D. New York. June 1, 1904.) 

No. 3,376. 

1. Cttstoms Duties— Sufficiency of Peotest— Statement of Objections. 

Certain importers protested against the payment of duty on silk goods 
that had been classified under a paragraph of the tariff act relating to 
silk trimmings and similar goods ; alleging in their protest that the arti- 
cles should hâve been classified at the rate of 50 per cent, ad valorem, un- 
der another paragraph, which provides that rate for silk bandings, cords, 
etc. It appeared that neither the paragraph under which the assessment 
was made, nor that cited by the importers in their protest, was applicable 
to the merchandise, but that it should hâve been classified under a third 
paragraph, relating to manufactures of silk not specially provided for, 
prescribing the same rate of duty as the paragraph cited in the protest. 
Eeld, that the protest should be sustained, as satisfying the requirement 
of section 14, Customs Administrative Act June 10, 1890, c. 407, 26 Stat. 
137 tU. S. Comp. St. 1901, p. 1933], that an importer shall, in making a 
protest, set "forth therein distinctly and specifically * » * the rea- 
sons for his objections." 
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Application for review of a décision of the Board of General Ap- 
praisers reversing the assessment of duty by the collector of customs 
at the port of New York on merchandise imported by Fleitmann & Co. 

The only question that the board passed on was whether the protest which 
the importers had flled with the collector of customs satisfied the requirements 
of section 14, Customs Administrative Act June 10, 1890, c. 407, 26 Stat. 137 
[U. S. Comp. St. 1001, p. 1933], where it is prescribed that an importer shall, 
in making a protest, set forth therein "distinctly and specifically ** * * 
the reasons for his objections." Note United States v. Bayersdorfer (C. C. A.) 
126 Fed. 732, and United States v. Knowles (C. C. A.) 126 Fed. 737. It ap- 
peared that the merchandise had been improperly classified under paragraph 
390, Tarife Act July 24, 1897, c. 11, § 1, Schedule L, 30 Stat. 187 [U. S. Comp. 
St. 1901, p. 1670], relating to silk trimmings and similar merchandise, and that 
it was correetly classiflable under paragraph 391, 30 Stat. 187 [U. S. Comp. St. 
1901, p. 1670], at the rate of 50 per cent, ad valorem. The claim of the im- 
porters, however, was that "said goods are dutiable only at the rate of 50 per 
cent, ad valorem, under paragraph 389 of the Tariff Act of 1897." Said para- 
graph 389 (30 Stat. 187 [U. S. Comp. St. 1901, p. 1670]) relates to silk bandings, 
bone casings, etc., while paragraph 390, under which classification should hâve 
been made, relates to manufactures of silk not specially provided for. 

Henry A. Wise, Asst. U. S. Atty. 
Benjamin Barker, Jr., for importers. 

TOWNSEND, Circuit Judge. The décision of the Board of Ap- 
praisers is afnrmed on the authority of U. S. v. Shea, Smith & Co., 114 
Fed. 39, 51 C. C. A. 664; U. S. v. Salambier, 170 U. S. 621, 18 Sup. 
Ct 771, 42 L. Ed. 1167; and Allen v. U. S. (C. C.) 127 Fed. 777. 



In re SANBORN. 

(District Court. W. D. New York. April 12, 1904.) 

No. 1,265. 

1. Bankruptcy— Discharge— Opposition—Discontinuance— Collusion. 

Where, on an application for a bankrupt's discharge, it appeared that 
certain creditors had opposed the discharge, and had applied for time to 
file spécifications, but, though the time had expired, the spécifications had 
not been filed, and the référée, in a supplemental report, had refused a 
certificate of conformity required by bankruptcy rule 10, the facts tended 
to create a presumption or a suspicion that some act had been done by or 
on behalf of the bankrupt to secure the discontinuance of the opposition, 
justifying the refusai of the bankrupt's diseharge pending a further report 
by the référée. 

[n Bankruptcy. 

Plumley & Plumley, for the bankrupt. 

HAZEL, District Judge. It appears by the records of this court 
that there has been opposition by varîous creditors to the discharge of 
the bankrupt. Requests for extensions of time to file spécifications in 
opposition to a discharge were heretofore made, and granted by this 
court, but as yet no spécifications hâve been filed, though the time to do 
so has now expired. The référée, in a supplemental report, has re- 
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fused the certificate of conformity required by rule 10. The facts 
therefore give rise to the presumption or suspicion that some act was 
done either by or on behalf of the bankrupt to secure the discontinuance 
of such opposition, or that the objecting creditors hâve been induced 
to withdraw the same, and to allow the discharge to be granted. It 
has been held that, if the opposition of the creditor is bought off, it 
is such, a fraud, under the bankrupt act, as would warrant vacating a 
discharge. In re Dietz (D. C.) 97 Fed. 563. There is no doubt that 
the court has the power to refuse a discharge to a bankrupt where 
the entire proceeding is a palpable fraud upon the creditors. Without 
now determining that question, I believe a proper disposition at this 
time of the application of the bankrupt for discharge, in view of the 
prima facie showing of fraud, is to refer the matter back to the référée, 
with instructions to ascertain and report whether opposition to the 
discharge has actually been abandoned by the creditors, and whether 
such abandonment was induced in considération of payment or part 
payment of their claims. 

The discharge of the bankrupt will accordingly be withheld until the 
further report of the référée on the questions now submitted to him. 



TIFFANY v. UNITED STATES. 

(Circuit Court, S. D. New York. May 23, 1904.) 

No. 3,272. 

1. Customs Duties— Classification— Sii-veb Hand Bags— Jewelrt. 

Women's silver hand bags or purses, used for holding money, articles 
of wearing apparel, etc., are not within the provision in Tariff Act July 
24, 1897, c. 11, § 1, Schedule N, par. 434, 30 Stat. 192 fU. S. Comp. St. 1901, 
p. 1676], for "articles commonly known as jewelry," but are dutiable as 
articles of silver under paragraph 193 of said act, Schedule C, 30 Stat. 
167 [U. S. Comp. St 1901, p. 1645]. 

Appeal by the Importers from a Décision of the Board of United 
States General Appraisers. 

On application for review of a décision of the Board of General Appraisers. 
The merchandise consisted of so-called "aumôniers," imported by C. L. Tiffany 
at the port of New York, and classifled under the provision in Tariff Act July 
24, 1897, c. 11, § 1, Schedule N, par. 434, 30 Stat. 192 [U. S. Comp. St. 1901, 
p. 1676], for "articles commonly known as Jewelry." Thèse articles were com- 
posed of silver wire, partly oxidized, with a clasp, ring, and chains of the 
same material, and were intended to be used as hand bags or purses for hold- 
ing money, articles of wearing apparel, etc. On the authority of a former 
décision (G. A. 4,829, T. D. 22,688), the board afflrmed the colleçtor's assess- 
ment of duty. 

William B. Coughtry, for importer. 
Charles Duane Baker, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The merchandise in question com- 
prises hand bags or purses carried by women on the arm, in the hand, 
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or suspended from the belt, and used for holding 1 money, articles of 
wearing apparel, tickets, and similar articles. They were assessed for 
duty under the provisions of paragraph 434 of the act of 1897 as "ar- 
ticles commonly known as jewelry." The importer protested, claiming 
that they were dutiable under the provisions of paragraph 193 of said 
act as "articles composed of silver." The uncontradicted testimony of 
witnesses from various branches of trade, including dealers in jewelry, 
fancy goods, silverware, and of salesmen in the department stores, shows 
that thèse articles are not commonly known as jewelry, and are not 
manufactured in jewelry factories, or sold as articles of jewelry. 
The décision of the Board of General Appraisers is reversed. 



NARETTI v. SCDLLY. 

(District Court, B. D. Pennsylvania. July 30, 1904.) 

No. 1. 

1. JtTDGMENTS— RELEASE— AnSWEB— AMENDMENT. 

Where, on an Issue as to the valldity of a release of a judgment, the 
answer alleged that the release was executed wlthout considération, but 
the release showed on its face that a considération was paid, and the 
dépositions failed to sustain the answer, but tended to show that libelant 
was coerced into executing the release through fear of imprlsonment, the 
latter would be permitted to amend his answer so as to attack the validity 
of the release on that ground. 

In Admiralty. Upon a rule to show cause why clerk should not file 
a release, thé libelant was permitted to amend his answer. 

Joseph Hill Brinton, for libelant. 
George Hart, for respondent. 

HOLLAND, District Judge. In the matter of the pétition of John 
Scully, by his attorney, George Hart, for a rule on the clerk to file r 
release of a judgment against the said respondent in the above-men- 
tioned case, I hâve carefully read the dépositions on both sides. The 
pétition allèges the exécution of the release of this judgment, and the 
filing of the same with the clerk. The libelant allèges, as a matter of 
défense, that there was no considération for the exécution of the same, 
but the release shows upon its face that there was a considération paid. 
It is duly executed, and properly witnessed before a notary public, 
although its exécution is denied by the libelant. The facts in this 
case are ratner extraordinary, and call for a thorough investigation. 
Papers properly and legally executed cannot be set aside without proper 
proceedings had, and deliberate considération of the same. The dép- 
ositions of respondent fail to sustain the answer, but, taken together 
with those of the libelant, they would indicate that the libelant was 
coerced into executing this release through fear of imprisonment. If 
that is the case, the answer should fully state the facts as they really 
are, and attack the validity of the release upon such grounds as will 
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enable the court to investigate its validity, and dépositions taken to 
ascertain the exact truth in the matter. 

The libelant is therefore allowed to amend his answer, in accordance 
with the facts as stated at the argument, and as indicated in the déposi- 
tions, on or before Septernber lst. 



THE B. C. VEIT. 

THECHIEF. 

(District Court, E. D. Pennsylvania. July 80, 1904) 

No. 40. 

L Admiualty— Registby— Deposits— Substitution of Bond. 

Where a fund has been deposited in the registry of a fédéral District 
Court, in admiralty, a motion for leave to withdraw a portion of the fund 
and substitute a bond therefor will not be granted; the practice in such 
cases being to distribute the fund in the registry in accordance with the 
provisions of admiralty rules 57 and 58. 

In Admiralty. Motion to take out fund in the registry denied. 

Francis S. Laws, for libeiant. 

J. Warren Coulston, for respondent. 

HOLLAND, District Judge. This is a motion on behalf of the re- 
spondent to be allowed to take out a portion or the whole of a fund re- 
mainirig iri the registry of the court, and to substitute a bond for such 
amount as is taken out. The practice heretofore, in cases of this kind, 
in this district, so far back as it can be ascertained, has been to distribute 
the fund in the registry in accordance with the provisions of the rules 
of court Nos. 57 and 58 in admiralty. Numerous applications hâve 
been made, which hâve heretofore been refused. I am not, therefore,. 
inclined by this order to éstablish à new practice. 

The application is therefore refused. 
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JAMES v. GRAT. In re JAMES et al. Ex parte JAMES. 

(Circuit Court of Appeals, First Circuit July 6, 1904.) 

No. 494 

1. Bankexjptcy— Provable Debts— Loan by Wife to Husband. 

A loan made by a wife to her husband from her sépara te esta te is prov- 
able as a debt against his estate in bankruptcy without regard to its en- 
forceabllity under the law of the state, the contract being valid in equity, 
by the principles of which courts of bankruptcy are governed ; and there 
is no distinction in such respect between an estate to the wife's separate 
use, as known to the chancery courts, and a separate estate created by 
statute. 

Aldrich, District Judge, dissenting. 

Appeal from the District Court of the United States for the District 
of Massachusetts. 

Joseph H. Beale (Beale, Hutchings & Beale, on the brief), for appel- 
lant. 

Lee M. Friedman (Morse & Friedman, on the brief), for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This is a case of a bankrupt partnership. 
Proof of a claim of $20,469.46 for money loaned the partnership was 
offered by the wife of one of the bankrupt partners, and rejected by the 
District Court on the strength of In re Talbot, 110 Fed. 924. In re 
Talbot rested on Woodward v. Spurr, 141 Mass. 283, 6 N. E. 521, and 
Bank v. Tyndale, 176 Mass. 547, 57 N. E. 1022, 51 L. R. A. 447. The 
District Court also made référence to Clark v. Patterson, 158 Mass. 
388, 33 N. E. 589, 35 Am. St. Rep. 498. 

Ail the transactions were in Massachusetts, and ail the parties are rési- 
dents of that state. The common and statutory laws of Massachusetts 
relating to this loan are, as we will see, in harmony with the common- 
law text writers and authorities, so that, so far as they are concerned, 
the claim could not be allowed in either the fédéral or state courts, be- 
cause, on the ground of the unity of the persons of the husband and 
wife, no contract could ever exist. Therefore, if we had no separate 
estate as known to the chancery courts, and no statutory separate estate, 
the décision of the District Court would necessarily be affirmed. 

The case involves the statutes which were re-enacted in Rev. Laws 
Mass. 1902, c. 153, §§ 1, 2, as follows : 

"Section 1. The real and Personal property of a woman shall upon her 
marrlage remain her separate property, and a married woman may receive, 
receipt for, hold, manage and dispose of property, real and personal, in the 
same manner as if she were sole. But no conveyance by a married woman of 
real property shall, except as provided in section 36, extinguish or impair her 
husband's tenancy by the curtesy by statute or his rights to curtesy which 
existed atthe time this chapter takes effect in such property unless ne joins 
in the conveyance or otherwise releases his said rights. 

"Sec. 2. A married woman may make contracts, oral and wrltten, sealed and 
unsealed, in the same manner as if she were sole, except that she shall not 
be authorized hereby to make contracts with her husband." 
131 F.— 26 
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It will be qbserved that, unlike the statutes of many states, this lég- 
islation does not enlarge the common law so far as contracts between 
husband and wife are coneerned. If any relief is found, it must be on 
équitable principles, treating the property vested in the wife under the 
statute as a separate estate in equity, or analogous thereto. The ex- 
isting statutes in bankruptcy make no spécial provision in référence to 
claims of this character; but that full équitable principles are accepted 
by the courts in bankruptcy was determined by us in Batchelder & Lin- 
coln Co. v. Whitmore, 122 Fed. 355, 58 C. C. A. 517, and in Franklin 
Chase et al., Petitioners, 124 Fed. 753, 59 C. C. A. 629. There can be 
no question that équitable claims, as, for instance, claims arising out 
of a breach of trust in the technical sensé of the word "trust," are 
provable under Act July 1, 1898, c. 541, § 63, 30 Stat. 562, 563 [U. S. 
Comp, St. 1901, p. 3447]. They are to be regarded either as "unliq- 
uidated claims" or as claims founded "upon a contract, express or im- 
plied," because every trust involves such a contract. There never has 
been any question on this score in the United States^ and in England 
the rule is the same. Williams' Bankruptcy Practice (7th Ed. 1898) at 
page 120, says : 

"A breach of trust, aithough it would afford a good ground for an action of 
tort for unliquidated damages, is always, even without express enactment, held 
to create a debt in equity." 

The learned author makes this observation as part of his description 
of debts provable in bankruptcy. At pages 36 and 37 the learned au- 
thor, speaking of the words describing provable debts in the act of 
1869, "due at law and in equity," says: 

"Thèse words do not appear in the présent act, but it would not seem that 
the law has been changea by the omission of them." 

In Ex parte Wells, 2 M.,D. & De G. 504, the value of a legacy of stock, 
bequeathed to the wife's separate use, but transferred to the name of 
her husband, who sold it but and became bankrupt, was held provable. 
In Ex parte Gréer, 2 D. & Ch. 113, it was decided that the income of 
an estate settled in trust for the wife might be used by the husband 
with her consent without creating a debt, yet the whole theory of the 
case was that, if the principal had béen so used, it would create a debt 
provable in bankruptcy. Thèse décisions are in ail respects analogous, 
as they arise with référence to a claim of a married woman against her 
husband in connection with her separate estate. 

It must be conceded that the décisions of the Suprême Judicial Court 
of Massachusetts, which hâve been referred to by the learned judge of 
the District Court, would, if they controlled this court, compel us to 
snstain his decrëé. Clark v. Pattersori, 158 Mass. 388, 33 N. E. 589, 
35 Am. St. Rep. 498, waiè a bill in equity, brought by a wife against a 
partnership of which her husband was a member, for relief with référ- 
ence to a loan made to the partnership f rom her separate estate. The 
court held that relief could not be granted even in equity, stating, at 
page 391, 158 Mass., page 591, 33 N. E., 35 Am. St.' Rep. 498, that the 
note was void as between the original parties, having been given to a 
wife by a partnership of which her husband was a member, and, with 
a citation of prior décisions of the same court, adds that equity does 
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not relieve in such a case. The reason for this décision appears in Wood- 
ward v. Spurr, 141 Mass. 283, 286, 6 N. E. 521, where it was held that, 
with référence to the rights of a wife having a separate estate against 
her husband with regard to that estate, relief, even in equity, will 
not be granted on an alleged debt strictly contractual, nor unless there 
are some éléments of spoliation on the part of the husband, or éléments 
raising a trust on his part, either express, implied, or resulting, or some- 
thing analogous thereto. 

We should also refer to the expressions of the then Chief Justice 
Gray, earlier than any décisions already referred to, found in Atlantic 
National Bank v. Tavener, 130 Mass. 407. This was in 1881, subsé- 
quent to the enactment of any statute the substance of which is found 
in the sections which we hâve cited from chapter 153 of the Revised 
Laws, which could possibly affect the case now before us. We shall 
hâve occasion to turn again to this case ; but for the présent, we notice 
only the fact, stated at page 409, that, while it had not then been de- 
termined in Massachusetts whether a loan by a wife to her husband 
from her separate property créâtes an equity in her favor, "it has gen- 
erally, if not unanimously, been decided in the affirmative by other 
courts." That such is the gênerai rule which the fédéral courts will 
apply in equity, notwithstanding any local décisions, cannot be ques- 
tioned. It is so stated by ail the text writers to whom we look for the 
gênerai rules of the equity law. The latest English work, and a very 
satisfactory one, Eversley's Law of the Domestic Relations (2d Ed. 
1896), giving the law as it was before the modem législation in England, 
says at page 291 : 

"But In equity a marrled woman was permltted to contract with her husband 
in respect to her separate estate, and sue Mm with regard to it" 

Again, at page 297, the author says: 

"A husband formerly at common law could not make a valid loan to his 
wife, both because it was in the nature of a contract, and whatever property 
might hâve passed by delivery reverted to him in virtue of his marital right. 
But in equity the husband was enabled to sue his wife in respect to her sepa- 
rate estate. The husband can make a valid loan to his wife of property, 
whether spécifie chattels or other things. * * * In equity the capacity of 
a wife who had a separate estate to make a valid loan to her husband was 
clearly recognized, and she might hâve sued her husband, or proved against his 
estate after death, like any other créditer." 

The same rule, so far as concerns loans by the wife to her husband 
from her separate estate, was authoritatively held by Lord Westbury 
in Woodward v. Woodward, 3 De G., J. & S. 671, 674. We will ob- 
serve that any suggestion that there can be no transactions between 
husband and wife enforceable in equity, except through the médium 
of a trustée or some other third person, finds no support in the author- 
ities, and was positively ignored in Woodward v. Woodward, where 
the loan was a direct one. 

The same rules were stated in Wallingsford v. Allen, 10 Pet 583, 593, 
9 L. Ed. 542. The opinion rendered by Mr. Justice Wayne says : 

"Agreements between husband and wife, during coverture, for the transfer 
from him of property directly to the latter, are undoubtedly void at law. 
Equity examines with great caution, before it will confirai them. But it does 
sustain them, when a clear and satisfactory case is made out that the property 
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is to be applied to the separate use of the wife. * * * In More v. Freeman, 
Bunb. 205, it was determined that articles of agreement between husband and 
wife are blnding In equity without the Intervention of a trustée." 

More v. Freeman was decided in 1726. It was affirmed by the House 
of Lords, as appears at page 207, and has apparently been ever since 
regarded as authoritative. Thèse expressions in Wallingsford v. Al- 
len, in connection with the other décisions of the Suprême Court to 
which we will hereafter refer, like the English authorities which we 
hâve cited, require that we should disregard the limitations established 
in Massachusetts, so far as they bear upon any considérations dealt 
with in courts of equity with référence to the case before us. There- 
fore it is an established proposition that the claim offered in proof must 
be allowed, if it came from the separate estate of the wife in any 
sensé in which the chancery courts can accept that exprersion. 

We are left, then, to détermine this condition. The case does not 
expressly show from what estate the funds were advanced by the pro- 
ponent of the claim offered for proof '', in that it does not expressly ap- 
pear whether they came from her separate estate in any sensé which 
the rules of equity or thfe statutes recognize. The record stands on 
the certificate of the refèreë, which states as follows : 

"Upon hearing the défense offered, I find as a fact that the money had been 
advanced by Mrs. James tq the flrm as set f orth in the aceount." 

Theretfpon he'allowëd the dlaim, which proceeding was reversed by 
the District Court on à : point of law ohly. Thus the presumption is 
that the funds so loaned came from such an estate as Mrs. James could 
control in- her own righti 1 If it alsO appeâred that the loans were made 
from an estate vested to her separate usé accordlng to the chancery 
rules, we would hâve occasion to go no further. There is no state- 
ment in the record expressly or impliedly assuming such an équitable 
separate estate, and therefore for us to accept its existence from what 
appears before us involveS too violent a presumption. Taking the rec- 
ord togetljer, the reasonable construction of it is that the loan was made 
from an estate vesting in Mrs. James in accordance with chapter 153 
of the Revised Laws. 

As, therefore, in order to sûstain the proof 'of debtj we must proceed 
under the rules of the chancery courts, it is necéssary for us to déter- 
miné that those courts hold, or would hold, that an estate of personal 
property vested in a married woman in accordance with the statutory 
provision which we hâve cited would be regarded by them as, for 
ail substantial purposes, the same as an estate vested for separate uses 
according to the equity rules, and be protected substantially to the same 
extent and in like manner. On the reason of the thing there can be 
no distinction. The underlying purpose of the Législature to secure 
the interests of married women could not otherwise be made effective. 
The case at bar is a striking illustration that, unless equity thus regards 
the statutory estate, the anxiety. of the Législature in behalf of married 
women would f ail, in most significant cases, of accomplishing a prac- 
tical resuit. Of course; this observation would not apply to législation 
which expressly authorized contracts between husband and wife and 
common-law suits between them. 
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Section 2 of chapter 153 neither aids this case nor tends otherwise. It 
vests in married women the right to make contracts independently of 
any question of holding separate estâtes. It contains a limitation for- 
bidding her to make contracts with her husband ; but as this, also, has 
no relation to a "separate estate" or "separate property," it is to be re- 
garded only as a limitation on the gênerai authority to make contracts, 
and therefore is an exception in favor of the common law only, and does 
not at ail concern the chancery rules. This provision existed at the 
time of the décision in Atlantic National Bank v. Tavener, 130 Mass. 
407, already cited. The question there was with référence to a loan 
from a married woman to her husband, without any intimation that the 
loan was from an estate vested for her separate use under the gênerai 
rules in equity. In this respect the record stands precisely as it does 
at bar, and the presumption is that the loan was made from property 
vested in her in accordance with the Massachusetts statutes. Yet the 
opinion discusses, as we hâve already said, the extent of the rules in 
equity with référence to transactions concerning an estate vested to the 
separate use of a married woman, without making any distinction of 
the kind we are considering. This discussion would hâve been super- 
fluous, unless the court assumed that, in equity, property held in ac- 
cordance with the statute was to be regarded the same as an estate in 
express trust to the separate use of the wife. 

' Various other décisions tend to show that the Suprême Judicial Court 
of Massachusetts makes no distinction with référence to the equity 
rules under discussion, as limited by it, between a statutory estate and 
an estate vested by a deed of trust, or otherwise, for the sole use of a 
married woman. Among others is Willard v. Eastham, 15 Gray, 328, 
335, 79 Am. Dec. 366. Throughout this opinion, which held that, as 
the law then stood., the statutory separate estate of a married woman 
could not be charged for a debt contracted by her, unless it in some 
way related to that estate, the discussion takes up and applies, espe- 
cially at page 335, without discrimination, the rules recognized by the 
equity courts. The same is the fact with référence to Lombard v. 
Morse, 155 Mass. 136, 140, 29 N. E. 205, 14 L. R. A. 273. Frankel 
v. Frankel, 173 Mass. 214, 53 N. E. 398, 73 Am. St. Rep. 266, is a 
marked case in this particular, wherein it was held that a bill in equity 
may be had by a wife against her husband to recover her separate prop- 
erty obtained from her by his fraud and coercion. An examination of 
the record in the clerk's office discloses that the proceeding originated 
out of real estate in Boston of which the wife was seised in fee in her 
sole right. The opinion, at page 215, after referring to the fact that 
according to the statutes of Massachusetts the wife could not maintain 
an action at law against her husband, adds that, unless the bill could be 
maintained, she would be without a remedy, and that that of itself 
would be a sufficient reason for a decree in her favor. It continues 
that the statutes do not forbid suits between husband and wife, but 
simply provide that they shall not be construed to authorize them ; and 
it adds : 

"It would seem, therefore, that équitable remédies may be availed of as 
between husband and wife, in cases where they apply." 
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Thèse authorities establish that, in the view of the Suprême Judicial 
Court, the statutory estate is to be çonstrued for ail the purposes we 
hâve in hand the same as an estate vested under a trust deed. 

Our observations in référence to the décisions of the Suprême Judi- 
cial Court of Massachusetts, if we correctly understand them, aid the 
resuit which we hâve reached, because it is of assistance if that court 
has assumed that the statutes of that state are to be çonstrued as vest- 
ing estâtes subject to équitable rules. Yet, even if we were mistaken 
in that respect, the resuit could not change our conclusion. It would 
not bar the fédéral courts from applying their own équitable rules ac- 
cording to their own methods of procédure. Examining what has 
been determined by those courts, the resuit seems to be clear. In 
Ankeney v. Hannon, 147 U. S. 118, 128, 13 Sup. Ct. 206, 37 L. Ed. 
105 et seq., the court considered, discussed, and settled, on the rules 
of the chancery, questions with référence to an estate vested in the wife 
under state statutes which, in substance, so far as any présent issues 
are concçrned, were the same as those of Massachusetts ; and this it 
did in a manner which impliedly holds that there is no distinction, so 
far as those rules are concerned, of the class which we are discussing. 
Indeed, on this point and on the entire case, Sykes v. Chadwick, 18 
Wall. 141, 148, 21 L. Ed. 824, seems to be most persuasive in favor 
of the proponent of the proof of debt before us. It is true that, in this 
case, which came from the Suprême Court of the District of Columbia, 
there was a référence to a statute of the District regulating the rights 
of property of married women ; and, both in the syllabus and in some 
citations, it seems to hâve been thought that the décision rested on the 
local statutes, and not on the gênerai rules of equity. An examination 
of the facts and of the opinion, however, shows that the reverse of 
this is necessarily true, except to the limited extent otherwise which 
we will hereafter state. The transaction began with an inchoate right 
of dower, which existed only at common law, or by statute affirming 
or modifying the common law. The wife joined with her husband in 
a sale of the property, releasing her inchoate right, and obtaining in 
exchange therefor a promissory note signed by her husband and the 
purchaser. According to the strict rules of the common law, the note 
was joint, and void ; but, under a statute of the District of Columbia, 
the only statute relied on by the counsel, it became a several obligation, 
so that a suit against the promisor other than the husband was suc- 
cessfully maintained by the wife, according to the judgment both of the 
Suprême Court of the District and the Suprême Court of the United 
States. The portion of the opinion with which we hâve to do is at page 
148, 18 Wall., 21 L. Ed. 826. This refers to a statute of the District, 
which, so far as we are concerned, is substantially, if not in literal terms, 
the same as section 1 of chapter 153 of the Revised Laws of Massa- 
chusetts. It states that by force thereof the plaintif? acquired the ca- 
pacity at law to receive property to her separate use. This expression, 
"to her separate use," was borrowed by the court from the chancery, 
because the phraseology of the statute is like that of the Massachusetts 
act, "separate property." The opinion proceeds : 

"Having this capacity, she did receive and acquire, for a good and valid con- 
sidération moving from herself, the promissory note in question. This note,. 
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then, being her separate property, not acquired by glft or conveyance from 
her husband in the sensé in which the statute uses those terms, she is entitled 
to the benefit of the statute in référence to the exclusive possession and enjoy- 
nient of the note, and to the exclusive right of suing upon it. As to it, she is 
relieved from the incapacity which the common law imposed upon her, and is 
as if she were unmarried. The technical reasons, therefore, which at the com- 
mon law rendered void a note or other obligation made by the husband to the 
wife, no longer exist in this case ; and if there are still any such reasons 
which would compel the plaintifC, in enforcing the note as against her husband, 
to seek the aid of a court of equity, there are none to prevent her from suing 
the défendant upon it in a court of law." 

At page 146, 18 Wall., 21 L. Ed. 826, the opinion élaborâtes what is 
said at page 148, 18 Wall., 21 L. Ed. 826, in référence to the necessity 
of the aid of a court of equity if the plaintiff had sought to proceed 
against her husband. It goes into the whole question of the rules of 
chancery which we hâve been discussing; and at page 147, 18 Wall., 
21 L. Ed. 826, it says : 

"We may therefore regard the transaction under considération as valid and 
binding in equity, both on the défendant and the husband of the plaintiff." 

Therefore, although the suit was brought under a statute of the Dis- 
trict which allowed a severance, and so was at common law, yet the 
transaction was regarded by the court as binding in equity as between 
the wife and the husband, and this without the interposition of a trustée, 
or other third person, and though dealing with what was the estate of 
the wife at common law and under the statute. The trend of the opin- 
ion supports the conclusion that, on questions like this before us, there 
is no distinction under the chancery rules arising out of the formai na- 
ture of the wife's separate estate, with référence to whether it vested 
at common law or by statute or in equity. 

The resuit of the authorities is summed up in Pomeroy's Equity 
Jurisdiction (2d Ed. 1892). In sections 79 and 80, the author points out 
the fact that the late married women's acts of various states hâve, most 
of them, supersedled the necessity of applying the chancery rules. Lég- 
islation of this kind he describes as the first class. Then he adds, in 
section 79, as follows: 

"By the second class, which prevails in most of the states, the wife's capacity 
is limited to agreements made with référence to her property. Thèse con- 
tracts are wholly équitable in thelr nature and obligation, and can only be en- 
forced by an équitable action against the property itself, and not against the 
wife personally." 

In section 80 he observes : 

"In ail the other states where the wife's contracta are not yet made légal, 
the équitable jurisdiction is to a certain extent enlarged. It is no longer con- 
fined in its opération to her separate équitable estate held in trust for her by 
an express or implied trustée. It reacbes to and opérâtes upon ail her property 
of which sbe holds the full légal title and interest. While the wife's power 
to make contracts which shall be a charge upon her property is not increased, 
the property thus affected, and wbich can be reached by a court of equity, 
is ail which the wife holds lu her owu Dame and right by a légal title." 

He repeats, and somewhat élaborâtes, to the same efrect in section 
1099. Therefore the authorities are in harmony with the natural, un- 
derlying principies which suggest no reason why the chancery courts 
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should not protect an estate vested in, or for the benefit of, the wife, 
equally, whether at the common law, or by statute, or under a deed 
of trust for her separate use. 

The case may be summarized as follows : While the fédéral courts 
are required by the statutes creating them to accept, as rules of décision 
in trials at common law, the laws of the several states, except where 
the Constitution, treaties, or statutes of the United States otherwise 
provide, their proceedings in equity suits, involving équitable rights, 
cannot be impaired by the local rules of the différent states in which 
they sit. The principles of equity as applied by them are the same 
everywhere in the United States. Of course, there may necessarily 
exist exceptional circumstances, as, for example, in Louisiana, where 
there never has been any law of uses and trusts as in England, so there 
can bé no such thing as an estate limited to the separate use of the 
wife. There the whole topic of the rights and obligations of the wife 
is a part of the Code or statutory law of the state. So, also, if any 
state, say Massachusetts, had peculiar législation relating to estâtes 
vested to the separate use of the wife, that législation might hâve to 
be regarded by the fédéral courts in equity as well as at law. Such 
exceptional cases ordinarily fall within those chancery rules which re- 
late to giving spécial remédies for rights existing only at common law 
or under a statute. The gênerai rule which we state is well laid down 
in Curtis' Jurisdictiûn of the ; United States Courts (1880) 13, 14, and 
strikingly illustrated in Russell v. Southard, 12 How. 138, 147, 13 L. Ed. 
927, Neves v. Scott, 13 How. 268, 271, 14 L. Ed. 140, Babcock v. Wyman, 
19 How. 289, 299, 300, 301, 15 L. Ed. 644, Brick v. Brick, 98 U. S. 514, 
516, 25 L. Ed. 256, and Kirby v. Lake Shore Railroad, 120 U. S. 130, 
137, 138, 7 Sup. Ct. 430, 30 L. Ed. 569. Even in Massachusetts it ap- 
pears, as we hâve already showri, that the topic which we are discussing 
is recognized as one concerning à right in equity limited or regulated 
in accordahce with rules peculiar to that state. We refer to this as 
merely illustrating our proposition. It could not control it, because, 
under the décisions ôf the Suprême Court, it remains for the fédéral 
courts, not only to occupy the field of équitable rights according to their 
own rules, but also to détermine what are the boundaries of that field. 

The first question to be determined in the case at bar is whether an 
équitable right is involved. We find that the real issue presented is 
whether, under the fédéral bankruptcy statutes, which permit the allow- 
ance of équitable claims, a loan by a wife to her husband from prop- 
erty secured to her by the Massachusetts statutes créâtes an equity in 
her favor. This is a question of gênerai equity. The Massachusetts 
courts hold that the gênerai principles of equity jurisprudence are to 
be applied to the statutory separate estâtes of married women, the same 
as to an estate vested in trust for her separate use under the gênerai 
rules of law. The only différence between the Massachusetts courts 
and courts elsewhere, with respect to the particular question now 
under considération, is that the former hold to a limited rule; so 
that ail courts agrée that the gênerai topic relates to an équitable right, 
and the only distinction is that the local treatment of it is peculiar. In 
cases where parties seek in equity only a concurrent remedy to enforce 
a légal right, the right is ordinarily determined by the common law of 
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the state where the Htigation is pending; but, as we hâve seen, this 
proceeding asserts an équitable right, so that we are not bound by the 
local rule. 

As the record cornes to us, we are justified in holding that it author- 
izes us to make a final disposition of the case. There is nothing to sug- 
gest that the findings of the référée, or the assumptions which we hâve 
inade, are not in conformity with the substantial facts. 

The decree of the District Court is reversed ; the case is remanded 
to that court, with directions to allow the proof offered by the appellant, 
Clitheroe D. James, as a valid proof of an unsecured claim against the 
partnership estate, and against the several estâtes of the individual part- 
ners, so far as such several estâtes are subject to the jurisdiction of the 
District Court in bankruptcy, subject to the rules for marshaling be- 
tween partnership and individual estâtes; and the appellant recovers 
her costs of appeal. 

ALDRICH, District Judge (dissenting). I cannot agrée with the 
conclusion reached' in the majority opinion. I do not understand that 
the rule which contemplâtes that equity jurisdiction, practice, and pro- 
cédure in the fédéral courts, based upon the English chancery System, 
shall be uniform throughout the United States, goes so far as to create 
a légal or équitable status in respect to the property rights of married 
women within a given state différent from that which exists under the 
local laws thereof. I do not understand that fédéral equity accords 
to married women within a state power to contract or a property status 
distinctly différent and beyond that which exists in equity as adminis- 
tered by the state courts under its own statutory equity and common- 
law System. 

Thç fédéral government never committed itself altogether to the idea 
of an adoption bodily of English chancery rights, or of the English 
limitations upon équitable rights, or to the idea of adopting bodily the 
prospective expansion and growth of the English chancery doctrines, 
to the end that the same should be imposed upon a state, contrary to 
its own idea of domestic relations and property rights. No state is 
bound to adopt the measures of supposed équitable reform inaugurated 
in another jurisdiction. The légal and équitable status of the property 
rights of married women in a given state is not regulated by gênerai 
law or by gênerai principles of equity. It rests upon local statutes and 
local law. It was the English doctrine as to scope of jurisdiction and 
the English System of practice and procédure that was adopted, and the 
adoption related to the situation as it then existed, and any subséquent 
enlargement or limitation of the English System by statute or otherwise 
must be excluded when we are considering what was actually adopted 
at the inauguration of our government. For a discussion of this ques- 
tion I will refer to Fontain v. Ravenel, 17 How. 369, 394, 395, 15 L. 
Ed. 80, and Alger v. Anderson (C. C.) 92 Fed. 696. As said by Chief 
Justice Taney in Meade v. Beale, Taney, 339, 361, Fed. Cas. No. 9,371 : 

"So, too, as relates to the jurisdiction of the Circuit Court sitting as a court 
of chancery. It is undoubtedly true, as contended for in the argument of the 
complainant, in regard to équitable rights, that the power of the courts of 
chancery of the United States is, under the Constitution, to be regulated. by 
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the law of the Bnglish chancery ; that is to say, the distinction between law 
and equity as recognized in the Jurisprudence of England ls to be observed 
in the courts of the United States, in administering the remedy for an exist- 
ing right. The rule applies to the remedy, and not the right; and it does 
not follow that every right given by the English law, and which, at the time 
the Constitution was adopted, might hâve been enforced in the court of chan- 
cery, can also be enforced in a court of the United States. The right must 
be given by the law of the state, or of the United States. It is the form of 
remedy for whlch the Constitution provides; and, if a complainant bas no 
right,. the Circuit Court, sitting as a court of chancery, has nothine to remedy 
in any form of proceeding. 

"In the case before the court, the question is: ls the bequest which the 
complainants claim a valid one by the laws of Maryland? It is a question 
which, in its nature, necessarily dépends upon the laws of the respective 
states. Some of the states sanction devises of this description, some do not, 
and undoubtedly it dépends upon every state to détermine for itself to whom, 
in what form, and by what instrument any property within its borders may 
pass by devise or otherwise." 

The présent enlarged rights of married women in England, both at 
law and in equity, principally resulted from removal by statutory en- 
actment of disabilities which the old common law imposed upon the 
wife by reason of the marital relations. The same is true in respect to 
the rights and liabilities of married women in the various states. 
The rights of married women, varying largely in the différent states, 
hâve resulted from législation extending the rights of the wife upon 
such grounds of public policy as each state has seen fit to adopt. It 
has never been understood that the property rights and liabilities of 
married women in a given state were regulated by the law of England 
or by the law of any other state. 

It is conceded by the majority opinion that the claim of the wife in 
the case at bar would hâve no standing either at law or in equity in the 
state courts of Massachusetts. Indeed, section 1 of the Massachusetts 
statute, referred to in the majority opinion, expressly déclares that the 
wife shall not be authorized thereby to make contracts with her hus- 
band, thus statutorily declaring it to be the policy of the state that 
contracts between husband and wife shall not be recognized and upheld 
in that jurisdiction. Moreover, in Woodward v. Spurr, 141 Mass. 
283, 287, 6 N. E. 521, which was an equity proceeding involving a local 
insolvency law, which provided for the proof of équitable liabilities 
against insolvent estâtes, and in which the state statute in question was 
under considération, it was expressly said: 

"When contracts are themselves not authorized, validity cannot be imparted 
to them by affording a remedy for the breach of them through the médium of 
a court of equity." 

Thus expressly and emphatically repudiating the idea of an enforce- 
able équitable status founded upon considérations of trust in a case like 
this in the courts of Massachusetts. 

Fleitas v. Richardson, 147 U. S. 550, 555, 13 Sup. Ct. 495, 37 L. Ed. 
276, was an equity proceeding involving the claim of a wife against 
her husband, who had been discharged in bankruptcy, and not only 
was the law of the state with respect to the right and the local idea 
of trust relations recognized, but the right and the provability of the 
claim were made distinctly to rest upon the state law of Louisiana. 

While I do not question for the purposes of this case that a claim 
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of the character of the one in question is now enforceable in equity 
in England and in nearly ail of the states of the Union, and at law 
perhaps in some of the states, I cannot concur in the idea that the bank- 
ruptcy act was intended to create substantive rights to married women 
beyond those existing under the law of the state in which the married 
woman résides. 

The proceeding hère is to adjust the rights between local creditors 
in respect to a bankrupt estate in the state of their résidence. There 
is no diverse citizenship, and therefore could be no régulation of the 
rights in question by the fédéral courts unless under the bankruptcy 
law. Therefore, if the view of my Brethren is sound, under the bank- 
ruptcy law, with no diverse citizenship, the wife lias a property right 
of the value of $20,000, while, if the bankruptcy law were to be re- 
pealed, she would hâve no right enforceable at law or in equity either 
in the state or fédéral courts. Giving a status to the claim of a married 
woman against the estate of her husband in bankruptcy différent from 
that which exists under the local law impairs the substantive rights of 
the other creditors as they exist under the laws of the state, and is 
therefore inéquitable as to them. It would be inéquitable and unwar- 
rantable in the state courts, because against the policy and contrary to 
the law of the state, and therefore not founded upon a légal or équitable 
right or remedy enforceable in that jurisdiction, and inéquitable in 
the fédéral courts because, in the absence of diverse citizenship, the 
fédéral courts, in the exercise of gênerai equity power independent of 
bankruptcy, would hâve no jurisdiction, équitable or otherwise, to 
establish and maintain the right. 

It is difficult for me to adopt the view that the bankruptcy law was 
intended to create a property or contract right as between local credit- 
ors, either in a légal or an équitable sensé, beyond that which obtains 
according to the rules of property existing under the laws of the state. 
If the conclusion of the majority is sound, there exist in Massachusetts 
two rules of property in respect to married women — one rule, distinctly 
and deliberately expressed, established by its statutes, construed by the 
highest court of the state, regulating the rights of married women, and 
another and a very différent rule of property, administered in the same 
jurisdiction. by the fédéral courts, a condition, in my opinion, never 
contemplated under our system of fédéral and state governments, in 
respect to parties residing in the same state and whose property rights 
are based upon local law. 

English and American décisions in other jurisdictions, as to claims 
of married women enforceable in equity, hâve no bearing, as it seems 
to me, upon a situation involving a Massachusetts statute, Massachu- 
setts décisions, a Massachusetts estate, and Massachusetts creditors 
only. The property rights of married women in Massachusetts are 
established uppn grounds of public policy, upon which the state is en- 
titled to stand. It has been repeatedly decided by the highest court 
of the state that a claim of this character, even under insolvency condi- 
tions, has no légal standing, either at law or in equity, as against the 
other creditors. Such décisions are based upon the rules of common 
law and equity as modified and enlarged by the statutes of Massa- 
chusetts. As there expressed by its highest court, the rights of mar- 
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ried women are based upon "the rule of the common law wliich lias 
been declared and recognized by the Législature." Bank v. Tyndale, 
176 Mass. 547, 550, 57 N..E. 1022, 51 L. R. A. 447; Clark v. Pat- 
terson, 158 Mass. 388, 33 N. E. 589, 35 A'm. St. Rep. 498; Woodward 
v. Spurr, 141 Mass. 283, 6 N. E. 521 ; Fowle v. Torrey, 135 Mass. 87. 
When our government was established, and the common law of 
England, so far as not inconsistent with our institutions, was adopted 
by the governments of the various states, and when the English chan- 
cery System was adopted by the fédéral government, and for a long 
time thereafter, a claim of a married woman like the one in question 
had no standing in that country at law, or in equity it is believed, in 
a suit by the wife against the husband or his estate upon a naked loan 
relieved from relations and considérations of trust; but, however that 
may be, it is clear, even if otherwise, now that for many years the 
claim of a married woman had no standing there either at law, or in 
equity as administered in bankruptcy proceedings, where the claim of 
the wife was strictly contractual and where créditer interests were in- 
volved, as is the case hère. Robson's Bankruptcy (6th Ed.) 475, and 
cases cited. In re Beale, 4 Ch. 249. According to Taney, as has 
been already said, in order to hâve an équitable remedy, there must be 
a right based upon fédéral or state law ; and, as said by Lord Eldon, 
in Dewdney, Ex parte, 15 Ves. 479, 498, in discussing the English doc- 
trine as to équitable claims in bankruptcy: 

"Upon the whole, my opinion as to the gênerai point Is that In the consid- 
ération of thls statute a commission of bankruptcy is nothing more than a 
substitution of the authority of the Lord Chancellor, enabling him to work 
out the payment of those credltors who could by légal action or équitable suit 
bave compelled payment, and that the objection upon the statute [statute of 
limitations] is compétent to the creditors * * * regarding the claim of 
each creditor as a suit depending." 

Indeed, section 23a of the bankrupt law (Act July 1, 1898, c. 541, 30 
Stat. 552, 553 [U. S. Comp. St. 1901, p. 3431]), conferring law and 
equity jurisdiction upon the Circuit Courts in bankruptcy matters, 
adopts the idea expressed by Lord Eldon that the right as between 
the parties should be regulated according to law and equity in the same 
manner and to the same extent as though bankruptcy proceedings had 
not been instituted, thus making the right or the claim dépend upon its 
original status of enforceability or nonenforceability at law or in 
equity under gênerai equity powers, independent of the bankruptcy 
law ; and under this standard there was no right enforceable under the 
state law, and no equity jurisdiction or right cognizable in the fédéral 
courts, in the absence, as is the case hère, of diverse citizenship. The 
question in this case is therefore a very plain and simple one. Was 
the claim, independent of the bankrupt law, based upon a right enforce- 
able in the state under its laws, or in the fédéral courts under their 
gênerai equity powers ? And surely this question must be solved in 
the négative. 

It thus résults in the case at hand that we hâve a situation where 
the claim of the wife was not recognized by the local statutes of Massa- 
chusetts and not enforceable in its courts, and where there is no equity 
jurisdiction in the fédéral courts in the absence of diverse citizenship, 
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and therefore no équitable right enforceable in such courts under their 
gênerai equity powers independent of the bankruptcy law. And the 
conséquence is that the majority opinion départs from and goes con- 
trary to the idea expressed by Lord Eldon that creditors hâve a right 
to object to an équitable claim, not cognizable and not enforceable 
either at law or in equity, and accords to a créditer wife a right and a 
status not recognized by the state law, a right and a status not enforce- 
able in the fédéral courts of equity under their gênerai equity powers, 
and one with which they could hâve nothing to do, independent of the 
bankruptcy law and bankruptcy proceedings. 

Under our distribution of governmental functions between the féd- 
éral and state governments, and especially in view of the récognition 
by the fédéral government of the power of the state (under certain 
limited and expressly defined constitutional restrictions not material 
hère) to establish and regulate rules of property within its jurisdiction, 
it results clearly and necessarily that the légal and équitable status of 
property rights of married women in a given state is regulated by local 
law ; that is to say, by the old common law modified and enlarged by 
such judicial innovations and such légal and équitable statutory re- 
forms as it has seen fit to adopt, and by such, if any, of the modem 
ideas and expanded rules of common law and equity adopted in other 
jurisdictions as the Législature and the courts of the state in question 
hâve seen fit to recognize and déclare. 

While a state may not, by statutory enactment or otherwise, place 
any restrictions upon fédéral equity practice and procédure, which 
is uniform throughout the United States, or impede or impair its juris- 
diction, which is likewise uniform, it may regulate property rights with- 
in its jurisdiction, and the laws of the state regulating such rights are 
regarded by fédéral courts as rules of décision in respect to property 
rights so regulated by the local law. And, as said by Woods, Circuit 
Judge, in Mitchell v. Lippincott, 17 Fed. Cas. 503, 506 (Fed. Cas. No. 
9,665), which was an equity proceeding: 

"If the rule is ever to be applied to any case, it seems to me the construc- 
tion of the married women's law is a proper case for its application." 

The Suprême Court, in affirming the décision of Tudge Woods, 94 
U. S. 767, 770, 24 L. Ed. 315, in referring to the state law, and the 
state décisions, said: 

"This construction is a rule of property of the state, and we are as much 
bound by it as if it were a part of the statute. It is our duty to apply the law 
of the state as if we were sitting there as a local court, and this case were 
before us as such a tribunal." 

Again, referring to the local statute: 

"Where the intent to exclude the marital rights of the husband ls doubtful 
or equivocal, or rests on spéculation, the statute intervenes and fixes the 
charaçter of the estate." 

Mr. Justice Curtis, in Neves v. Scott, 13 How. 268, 271, 14 L. Ed. 
140, while holding that the Suprême Court, upon gênerai questions of 
equity, would not be bound by the décisions of the Suprême Court of 
Georgia, in the absence of a statute, a custom, or a local law, in effect 
recognized the idea of the right of a state to regulate légal and équitable 
property rights by local statutory law. 
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While the leading aspect of the principle that the fédéral courts 
regard as rules of décision the décisions of state courts has référence to 
the construction of statutes and décisions affecting titles to real prop- 
erty, the rule is by no means limited to such subjects ; for it includes 
as well the exposition of the local common law of a state by its highest 
courts, like préférences between creditors, as in Parker v. Phetteplace, 
2 Cliff. 70, Fed. Cas. No. 10,746, like questions of possession of Per- 
sonal property, as in Allen v. Massey, 17 Wall. 351, 21 L. Ed. 542, 
like questions relating to exécutions, as in United States v. Morrison, 
4 Pet. 124, 7 L,. Ed. 804, the construction of wills, as in Smith v. 
Shriver, 3 Wall. Jr. 219, Fed. Cas. No. 13,108, the équitable rights of 
married women, as in Mitchell v. Lippincott, 1 Cent. Law J. 265, 
the validity of a mortgage not truly describing the debt intended to 
be secured, as in Townsend v. Todd, 91 U. S. 452, 23 L. Ed. 413, the 
power of a corporation to issue bonds, as in Thomas v. County of Scot- 
land, 3 Dill. 7, Fed. Cas. No. 13,909, as to the time when a corporation 
was formed, as in Stone v. Wisconsin, 94 U. S. 181, 24 L. Ed. 102, 
and in respect to many othèr subjects relating to property rights within 
a state. See, also, 1 Bâtes on Fédéral Equity, §§ 6-10; Bump's Féd- 
éral Procédure, pp. 416-420. 

Nothing could be more disturbing or hurtful to a community than 
the existence within its domain of two sets of law or two measures of 
equity respecting property rights; and this would be especially so 
with respect to a System which undertakes to regulate the social, 
domestic, and property status between the sexes, and the rights of a 
married woman as between her husband and creditors, who, in reliance 
upon the local law regulating the rights of property, deal with him in 
the ordinary course of business within the bounds of the state which 
créâtes and maintains its own local system of law and jurisprudence. 

I cannot conceive, aside from diverse citizenship or a fédéral statute 
expressly creating a right, that the fédéral courts are, or ought to be, 
charged with any responsibility in the adjustment of property rights, 
équitable or otherwise, within a state between its citizens. The idea 
that such a right or responsibility exists contravenes a fundamental 
theory as to the distribution of power between the fédéral and state 
governments. It is a strained, startling, and subversive construction 
that carries a bankrupt law, intended only to distribute the assets of 
a bankrupt estate between local creditors, according to the right or 
equity as existing independent of the bankrupt law, to the point of creat- 
ing a substantive, enforceable, fédéral right, which shall override the 
positive law and the public policy of a state with respect to the légal 
and équitable status of married women in property situations, domestic 
affairs, and business conditions relating to property rights within a 
state. 

It must be always borne in mind, of course, that the issue hère is not 
one alone between the married woman and her husband, but involves 
as well the équitable rights of creditors. This élément distinguishes 
this case from équitable pfoceedings to protect the separate estate of 
the wife as against the husband. 

The Massachusetts statute and the Massachusetts cases hâve estab- 
lished a local rule of property which the fédéral courts are bound to 
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recognize and enforce. It is said in Walker v. Walker, 9 Wall. 743, 
754, 19 L. Ed. 814: 

"The Circuit Courts of the United States, with full equity powers, hâve ju- 
risdiction over executors and administrators, where the parties are citizens 
of différent states, and will enforce the same rules in the adjustment of clairas 
against them that the local courts administer in favor of their own citizens." 

And in Ewing v. City of St Louis, 5 Wall. 413, 419, 18 L. Ed. 657, 
which was an equity proceeding, it is said: 

"The complainant can ask no greater relief in the courts of the United States 
than he could obtain were he to resort to the state courts. If in the latter 
courts equity would afford no relief, neither will it in the former." 

I agrée with the reasoning of Judge Lowell in Re Talbot (D. C.) 110 
Fed. 924, which he adopted as the ground for disallowing the daim in 
question. 
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(Circuit Court of Appeals, Ninth Circuit. May 31, 1904.) 

No. 999. 

1. Appeau— Décisions Reviewable— Decree Adjudicating Pbinciple. 

A decree affirming an order of a municipal body fixing maximum rates 
to be charged by an irrigation company for water furnished consumers 
during a certain year may be reviewed on appeal, alfhough the year has 
expired, where, under the statute, such rate continues until changea, or 
where some question of law is involved, the décision of which may affect 
the future action of the authorities. ' 

2. Irrigation Companies— State Régulation of Charges— Constitutional- 

ity of Maximum Rates. 

Under the Constitution of Idaho, which déclares the use of ail waters 
appropriated for sale, rental, or distribution to be a public use, and the 
right to collect compensation therefor a franchise, which cannot be exer- 
cised except by authority of, and in the manner prescribed by, law, and 
which authorizes the Législature to provide, as it has done, for the fixing 
of maximum rates to be charged for water so sold, an irrigation company 
appropriating water for sale has no authority to make a distinction be- 
tween its consumers, and, while supplying some with water under private 
contracts at low rates, attack the validity of maximum rates fixed by the 
county commissioners under the statute, on the ground that, as applied 
to its other consumers, they will not yield a reasonable return on its in- 
vestment, but will amount to a taking of its property without compensa- 
tion. In determining the reasonableness of such rates, they must be con- 
sidered as applicable to ail its consumers. 

8. Same. 

A maximum rate to be charged by an irrigation company for water fur- 
nished to consumers, fixed by county commissioners as provided by statute, 
is not unconstitutional, as depriving the company of its property without 
compensation, because it will not produce sufflcient revenue above expenses 
and fixed charges to pay a reasonable income on the money invested by 
the company, where its plant was constructed on a larger scale and at a 
greater expense than necessary to supply its présent customers, and was 
intended to supply a greater number than it has as yet obtained. 

Appeal from the Circuit Court of the United States for the Central 
Division of the District of Idaho. 



116 131 FEDERAL EEPORTEK. 

Fremont Wbod and Edgar Wîlsôn, for appellant 
Alfred A. Fraser, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. The appellant is a New Jersey corporation, 
and brought the présent suit in the court below against the county com- 
missioners of Ada county, Idaho, sitting as a board of water commis- 
sioners, to obtain a decree annulling an order made by the commission 
fixing a maximum rate to be charged by the complainant for water de- 
livered f rom its canal System to consumers thereof for the irrigating 
season of the year 1901. The provisions of the Constitution and stat- 
utes of the State of Idaho bearing upon the question are as f ollows : 

Section 1 of article 15 of the state Constitution déclares: 

"The use of ail waters now appropriated, or that may hereafter be appropri- 
ated for sale, rental, or distribution ; also of ail waters originally appropriated 
for private use, but which af ter such appropriation has heretof ore been, or 
may hereafter be sold, rented, or distributed, is hereby declared to be a public 
use, and subject to the régulation and control of the state in the manner pre- 
scribed by law." 

Section 2 of the same article of the Constitution provides that : 

"The rigfat to collect tolls for compensation for the use of water supplied to 
any «ounty, city, or town, or water district, or the inhabitants thereof, is a 
franchise, and cannot be exercised except by the authority of or in the man- 
ner prescribed by law." 

Section 6 of the same article déclares that: 

"The Législature shall provide by law the manner in which reasonable max- 
imum rates may be established, to be charged for the use of water sold, rented, 
or distributed for any useful or bénéficiai purpose." 

In pursuance of those provisions of the Constitution of the state, its 
Législature enacted, in its Civil Code, as follows : 

"Sec. 2579. Standard of Measurement of Water. A cublc foot of water per 
second of time shall be the légal standard for the measurement of water in 
this state." 

"Sec. 2595. Duty of Owner of Canal to Keep FIow of Water. Every person, 
company or corporation owning or controlling any ditch, canal or conduit for 
the purpose of irrigation shall, during the time from April lst to the lst day 
of November of each year keep a flow of water therein, sufflcient to the re- 
quirements of such persons as are properly entitled to the use of water there- 
f rom : provided, however, that when the public streams or other natural water 
sources from which the water is obtained are too low and inadéquate for that 
purpose, then such ditch, canal or conduit shall be kept with as full a flow 
of water therein as may be practieable, subject, however, to the rights of pri- 
ority from the streams or other natural sources, as provided by law. 

"Sec. 2596. Owner of Canal must Hâve Same Ready to Deliver, When. The 
owners or persons in control of any ditch, canal or conduit used for irrigation 
purposes shall maintain the same in good order and repair, ready to deliver 
water by the flrst of April in each year, and shall construct the necessary out- 
lets in the banks of the ditches, canals or conduits for a proper delivery of 
water to persons having rights to the use of the water. 

"Sec. 2597. Appointaient of Water Master— -His Duty. It shall be the duty 
of those owning or controlling any ditch, canal or conduit to appoint a super- 
intendent, or water master, whose duty it shall be to measure the water from 
such ditch, canal or conduit through the outlets of those entitled thereto, ac- 
cording to his pro rata share, and no account or demand for the use of such 
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water during any time such superintendent or water master 1s not so employed 
is valid or collectible. 

"Sec. 2598. Liability for Failure to Deliver Water. Any superintendent or 
any person having control or charge of the said ditch, canal or conduit, who 
shall willfully neglect or refuse to deliver water as in this chapter provided, 
and the owner or owners of such ditch, canal or conduit, shall be liable in 
damages to the person or persons deprived of the use of water to which he 
or they was or were entitled as herein provided. 

"Sec. 2599. Water niust be Furnished upon Demand. Any person, company 
or corporation owning or controlling any canal or irrigation works for the dis- 
tribution of water under a sale or rental thereof, shall furnish water to any 
person or persons owning or controlling any land under such canal or irriga- 
tion works for the purpose of irrigating such land or for domestic purposes, 
upon a proper demand being made and reasonable security being given for the 
payment thereof : provided, that no person, company or corporation shall con- 
tract to deliver more water than such person, company or corporation has a 
title to by reason of having complied with the laws in regard to the appropri- 
ation of the public waters of this state. 

"Sec. 2600. Manner of Distribution — Amount to be Used. Any person or per 
sons owning or controlling land which has or has not been irrigated from any 
such canal, shall on or before January lst of any year, inform the owner or 
person in control of such canal whether or not he desires the water from said 
canal for the irrigation of land during the succeeding season, stating also the 
quantity of water needed. In distributing water from any such canal, ditch 
or conduit during any season, préférence shall be given to those applications 
for water for land irrigated from said canal the preceding season, and a sur- 
plus of water, if any there be, shall be distributed to the lands in the numerical 
order of the applications for it. But no demand for the purchase of a so- 
called 'perpétuai water right,' or any contract fixing the annual charges or 
the quantity of waters to be used per acre shall be imposed as a condition 
précèdent to the delivery of water annually, as provided in this chapter ; but 
the consumer of water shall be the judge of the amount and the duty of the 
water required for the irrigation of his land, and the annual charges to be 
made and to be fixed under the further provisions of this chapter, shall here- 
after be based upon the quantity of water delivered to consumers, and shall 
not in any case dépend upon the number of acres irrigated by means of such 
amount of water delivered." ' 

"Sec. 2605. Boards of Water Commissioners. The boards of county commis- 
sioners of the respective counties of this state are hereby created boards of 
water commissioners, with power to enforce the provisions of this chapter, 
and for the better discharge of their duties they shall hâve authority to make 
such other régulations to secure the equal and fair distribution of water in 
accordance with the rights of priority of appropriation as may in their judg- 
ment be needed in their respective counties : provided, such régulations shall 
not be in violation of any part of this chapter, or other laws of the state, but 
merely supplementary to and necessary to enforce the provisions of this chap- 
ter and gênerai laws on the subject of irrigation." 

"Sec. 2608. County Commissioners to Hear Applications. The county com- 
missioners of each county now organized, and of each county to be hereafter 
organized in this state shall, at their regular session in January of each year 
and at such other sessions as they, in their discrétion may deem proper, hear 
and consider ail applications which may be made to them by any party or 
parties interested in either furnishing or delivering for compensation, or by 
any person or persons using or consumfng water for irrigation or other béné- 
ficiai purpose or purposes from any ditch, canal or conduit, the whole or any 
part of which shall be in such county, which application shall be supported by 
such affidavit as the applicant or applicants may présent, showing reasonable 
cause for such board of county commissioners to proceed to flx a maximum 
rate of compensation for water thereafter delivered from such ditch, canal or 
conduit within such county : provided, that when any ditch, canal or conduit 
shall extend into two or more counties, the county commissioners of each of 
Buch counties shall flx the maximum rate for water used in that county." 

131 F.— 27 
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Sections 2609 and 2610 provide for the making of the order and the 
issuance and service of the notice bringing in ail interested parties. 

"Sec. 2611. May Adjourn Hearing— What Evidence to be Recelved—Attend- 
ance of Witnesses — Order of Board. Said board of commissioners may ad- 
journ or postpone any hearing from time to time as may be found necessary ; 
but when in session they shall hear and examine ail légal testimony or proofs 
offered by any party interested as aforesaid, as well as concerning the original 
cost and présent value of the Works and structure of such ditch, canal or con- 
duit, as well as the cost and expense of maintaining and operating the sanie, 
and ail matters which may affect the establishment of reasonable maxi- 
mum rates for water to be furnished and delivered therefrom, and they may 
issue subpcenas for witnesses which subpœnas shall be served in the sama 
manner in which subpœnas are served in civil cases ; and said board may also 
issue subpœnas for the production of ail books and papers required before thein. 
The district court of the proper county, or the judge thereof in vacation, may 
in case of refusai to obey the subpœnas of the board of county commissioners, 
compel obédience thereto, or punish for refusai to obey after hearing, as in 
cases of attachaient for contempt of such district court. Upon hearing and 
considering ail the évidence and facts and matters involved in the case, said 
board of county commissioners Shall enter an order describing the ditch, canal 
or conduit, or other waterworks in question with sufficient certainty, and fix- 
ing a just and reasonable maximum rate of compensation for water thereafter 
delivered from such ditch or other waterworks as last aforesaid within the 
county in which said commissioners act ; and such rate shall not be changea 
within one year from the time when such rates shall be so flxed: provided, 
that an appeal or writ of error shall lie in behalf of the proprietor of such 
works, or any person using or claiming to be entitled to use water therefrom, 
for review in the district Court. 

"Sec. 2612. In Fixing Rates, What to be Considered. In fixing rates at which 
water shall be furnished, the board of commissioners shall take into considér- 
ation the cost of the works, the expenses of keeping the same in repair, and 
ail other conditions that affect the cost to deliver the same. Whenever it shall 
appear to the board of county commissioners from compétent évidence that 
any consumer or consumers of water distributed through any ditch or canal, 
is or are entitled to the distribution or use of any water therefrom, at not 
to exceed a proportionate amount of the actual cost of maintenance and opér- 
ation of said ditch or canal, they shall upon request of such person or persons 
so entitled, flx the rate per cubic foot per second to be charged to such con- 
sumer or consumers, for the current year." 

Under the foregoing provisions of the Constitution and statutes of 
Idaho the commissioners acted in fïxïng the rate of which the appel- 
lant complains. It insists that the rate as so fixed is too low to admit 
of just compensation for the services rendered, and, indeed, amounts to 
a practical confiscation of the defendant's property, contrary to the pro- 
visions of the Constitution of the United States. The court below, up- 
on considération of the évidence introduced on the hearing, said that 
the "rate fixed is somewhat too low," but held that it would not be jus- 
tified in arinulling it. 

It appears that the water in question was appropriated by the prede- 
cessors in ïhterest of the appellant, under and in pursuance of the con- 
stitutional and, statutory provisions of the state, from the Boise river, 
and conducted by a canal and its various branches through a portion of 
Ada county, and into a portion of Canyon county, of the state, and 
thence distributed to consumers for bénéficiai uses; about four-fifths 
of the construction, maintenance, and cost of the System being in Ada 
county, and one-fifth in the county of Canyon. 

It is contended on the part of the appellees that, as the period for 
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which the rate in question was fixed has expired, the case has become 
but little, if any, more than a moot case; but the courts hâve enter- 
tained and decided such cases heretofore, partly because the rate, once 
fixed, continues in force until changed as provided by law, and partly 
because of the necessity or propriety of deciding some question of law 
presented which might serve to guide the municipal body when again 
called upon to act in the matter. 

Prior to the enactment of the state statute making a cubic foot of 
water per second the légal standard for the measurement of water in 
Idaho, the appellant had furnished its consumers with water at $1.50 
per acre, and afterwards at $75 per cubic foot per second, or $1.50 per 
inch ; there being practically 50 miner's inches in a cubic foot of water. 
The income derivable under the order complained of was stated in the 
évidence on the part of the complainant at $29,869, and was accepted as 
correct by the court below; but it appears from the appellant's own 
évidence that it distributed water to 2,750 acres of land under so-called 
perpétuai water rights, growing out of private contracts, 385 acres of 
which were furnished practically free, 580 acres at 15 cents an acre, 
and 600 acres at 65 cents an acre. Thèse 1,565 of the 2,750 acres would, 
at the rate fixed by the board of commissioners, yield the appellant 
$2,014.56, of which it makes no account, to say nothing of the yield 
at the same rate from the remaining 1,185 acres of the 2,750 acres. 
Ail of thèse 2,750 acres supplied with the water in question by the ap- 
pellant should, in our opinion, be counted at the rate fixed by the order 
of the commissioners, in estimating the amount derivable therefrom by 
the appellant; any and ail contracts made by it or its predecessors in 
interest to the contrary notwithstanding. If 1,565 acres can be supplied 
under private contract at from nothing to 65 cents an acre, and the bal- 
ance of the land supplied by the System be made to pay a rate which will 
yield fair interest on the actual value of the entire property, then, clearly, 
any other number of acres, less than the whole, can be likewise supplied 
under private agreement, and thus practically the entire burden of sup- 
plying the necessary revenue be placed upon a comparatively small part 
of the land supplied. Nothing can be clearer than that the supplying 
of any portion of the land under the System at anything less than the 
regularly established rate adds to the burden of the other land which 
is thereby called upon to make good "just compensation" for the use 
of the property. 

Where any distinction between the consumers of the waters in question 
is authorized to be made, we are unable to understand. Those waters 
were appropriated from a public stream of the state, for sale, rental, and 
distribution, under and by virtue of the Constitution of the state, de- 
claring, in express terms, that the use of ail such waters so appropriated 
is a public use, and subject to régulation and control of the state in the 
manner prescribed by law ; that the Législature of the state shall pro- 
vide by law the manner in which maximum rates may be established, to 
be charged for the use of water sold, rented, or distributed for any use- 
ful or bénéficiai purpose ; and that the rîght to collect compensation for 
the use of any such water supplied to any county, city, or town, or 
water district, or to the inhabitants thereof, "is a franchise, and cannot 
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be exercised except by the authority of or in the manner prescribed by 
law." 

The case of San Diego Land & Town Company v. City of National 
City (C. C.) 74 Fed. 79, presented the question, among others, whether 
that company had the légal right to demand and receive a sum of money 
in addition to the annual rates it was authorized to charge, as a condition 
upon which it would furnish water appropriated by it under similar 
provisions of the Constitution and laws of the state of California, to 
the persons for whose use the appropriation was made. The thing for 
which that company demanded a sum of money in addition to the an- 
nual rates it was by law authorized to charge it designated as a "water 
right," and it was there said : 

"It does not change the essence of the thing for which the complainant de- 
mands a sum of money to call it a 'water right,' or to say, as it does, that the 
charge is imposed for the purpose of reimbursing complainant in part for the 
outlay to which it has been subjected. It is demanding a sum of money for 
doing what the Constitution and laws of California authorized it to appropri- 
ât* water within its limits, conferred upon it the great power of eminent do- 
main, and the franchise to distribute and sell the water so appropriated, not 
only to those needing it for purposes of irrigation, but also to the cities and 
towns, and their inhabitants, within its flow, for which it was given the right 
to charge rates to bc established by law, and nothing else. No authority can 
anywhere be found for any charge for the so-called water right. The state 
permitted the water in question to be appropriated for distribution and sale 
for purposes of irrigation, and for domestic and other bénéficiai uses ; con- 
ferring upon the appropriator the great powers mentioned, and compensating 
it for its outlay by the fixed annual rates. The complainant was not obliged 
to avail itself of the offer of the state, but, choosing, as it did, to accept the 
benefits conferred by the Constitution and laws of California, it accepted them, 
charged with the corresponding burden. Appropriating, as it did, the water 
in question for distribution and sale, it thereupon became, according to the ex- 
press déclaration of the Constitution, charged with a public use. 'Whenever,' 
said the Suprême Court of California in McCrary v. Beaudry, 67 Cal. 120, 121, 
7 Pac. 265, 'water is appropriated for distribution and sale, the public has a 
right to use it; that is, each member of the community, by paying the rate 
fixed for supplying it, has a right to use a reasonable quantity of it in a rea- 
sonable manner. Water appropriated for distribution and sale is ipso facto 
devoted to a public use, which is inconsistent with the right of the person so 
appropriating it to exercise the same control over it that he might hâve exer- 
cised if he had never So appropriated it' " 

The same views were expressed and amplified in the subséquent case 
of Lanning v. Osborne (C. C.) 76 Fed. 319, and, in effect, fmd strong 
support in the very récent décision of the Suprême Court of the United 
States in the case of The County of Stanislaus, in the State of Cali- 
fornia, et al., Appellants, v. The San Joaquin & Kings River Canal & 
Irrigation Company, 192 U. S. 201, 24 Sup, Ct. 241, 48 L. Ed. 
406, which involved, among other things, the question whether a wa- 
ter company incorporated under an act of the Législature of the state 
of California enacted in 1862 (St. 1862, p. 540, c. 417), and providing that 
"every company organized as aforesaid shall hâve power, and the same 
is hereby granted * * * to establish, collect, and receive rates, 
water rents, or tolls which shall be subject to régulation by the board 
of supervisors of the county or counties in which the work is situated, 
but which shall not be reduçed . by the board of supervisors so low as to 
yield to the stockholders less than one and one half per cent, per monta 
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upon the capital actually invested" (section 3, p. 541), constituted a con- 
tract between the state and the water company, which was protected by 
the Constitution of the United States. After citing various cases, the 
Suprême Court said : 

"It is true that the cases eited involved questions of aîleged contracts for ex- 
emption from taxation, in regard to which it has been said that no presump- 
tion exists in favor of a contract by a state to exempt lands from taxation, 
and that every reasonable doubt should be resolved against it. Statutes of Cali- 
fornia providing that the use of ail water appropriated for sale, rental, or dis- 
tribution should be a public use, and subject to public régulation and controi, 
are valid. San Diego, etc., Co. v. National City, 174 U. S. 739 [19 Sup. Ct. 
804, 43 L. Ed. 1154]. And companies formed for the purpose of furnishing 
water for irrigation purposes hâve been beld, in that state, to be public mu- 
nicipal corporations, and the use of the water for the purposes mentioned a 
public use. See cases cited in Fallbrook Irrigation District v. Bradley, 164 
U. S. 111, 139 [17 Sup. Ct. 56, 41 L. Ed. 369]. To regulate or establish rates 
for which water will be supplied is, in its nature, the exécution of one of the 
powers of the state, and the right of the state so to do should not be regarded 
as parted with any sooner than the right of taxation should be so regarded, 
and the language of the alleged contract should in both cases be equally plain. 
Owensboro v. Owensboro Waterworks Company, 191 U. S. 358 [24 Sup. Ct. 82, 
48 L. Ed. 217]. In our judgment, the language of the act of 18G2 did not 
amount to a contract that the rates for the use of water should never be low- 
ered below the amount provided for in that act." 

Certainly, if an express provision in the charter of a company to the 
efïect that the rates to be charged by it should never be reduced by the 
municipal body below a stated amount is void for the reason that it is 
an interférence with the power of tire state to regulate or establish rates 
for which such water shall be supplied, a fortiori such state power can- 
not be interfered with by any contract between such company and a 
private person, and a fortiori they also are void for precisely the same 
reason. 

The court below, upon the évidence introduced, fixed the value of 
the property at the time of the service in question at $250,000, and the 
cost of maintenance of the plant for the year 1901 at $20,000. Some of 
the claims of the appellant bearing upon the value of the plant and the 
cost of maintenance are undoubtedly extravagant, and some of them 
are very indefinite and uncertain. If it be conceded that the amounts 
fixed by the court below in respect to thèse matters are too low, yet 
a large increase in both the value of the property and in the cost of the 
maintenance of the plant may be allowed, and still sufficient compensa- 
tion be derivable under the order of the board of commissioners in ques- 
tion to answer the constitutional requirement, for the amount derivable 
from the 2,750 acres, at the established rate, is to be accounted for and 
counted, as above held. The rule by which the courts must be gov- 
erned in such cases was stated by the Suprême Court in San Diego 
Land & Town Company v. City of National City, 174 U. S. 753, 19 Sup. 
Ct. 810, 43 L. Ed. 1154, in thèse words : 

"That it was compétent for the state of California to déclare that the use 
of ail water appropriated for sale, rental, or distribution should be a public 
use, and subject to public régulation and controi, and that it could confer upon 
the proper municipal corporation power to flx the rates of compensation to 
be collected for the use of water supplied to any city, county, or town, or to 
the inhabitants thereof, is not disputed, and is not, as we think, to be doubted. 
It is equally clear that this power could not be exercised a.rbitrarily, and with- 
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out référence to what was just and reasonable as between the public and those 
who appropriated water and supplied it for gênerai use, for the state cannot, 
by any of lts agences, législative, executive, or judicial, withhold from the 
owners of private property just compensation for its own use. That would 
be a deprivation of property without due process of law. Chicago, B. & Q. R. 
Co. v. City of Chicago, 166 U: S. 226, 17 Sup. Ct. 581, 41 L. Ed. 979 ; Smyth 
v. Ames, 169 TJ. S. 466, 524, 18 Sup. Ct. 418, 42 L. Ed. 819. But it should also 
be remembered that the judiciary ought not to interfère with the collection 
of rates established under législative sanction unless they are so plainly and 
palpably unreasonable as to make their enforcement équivalent to the taking 
of property for public use without such compensation as, under ail the circum- 
stances, is just both to the owner and to the public; that is, judicial inter- 
férence should never occur unless the case présents, clearly and beyond ail 
doubt, such a flagrant attack upon the rights of property under the guise of 
régulations as to compel the court to say that the rates prescribed will nee- 
essarily hâve the efflect to deny just compensation for private property taken 
for the public use." ] 

Moreover, it appears from the testimony of the manager of the ap- 
pellent company, in answer to a question by its counsel as to why the 
property had not in the past been made to pay "fixed maintenance 
charges, interest upon its bonded indebtedness, and a reasonable interest 
upon the additional investment necessitated in the construction of the 
property," that : 

"The main cause of the delay is the fact that the country has not settled up 
as fast as they expected. They hâve always expected that the amount of land 
put under irrigation would increase more rapidly, and so put it in shape that 
it would pay. Another point was the strong disposition on the part of the con- 
sumers against any increase of rate, manifested at différent times ; and the 
owners of the canal were averse to increasing the rate, in bopes that the 
amount of land under irrigation would increase, or the company [country] 
settle up faster." 

"If a plant is built," said the Suprême Court in San Diego Land & 
Town Company v Jasper, 189 U. S. 439, 446, 23 Sup. Ct. 571, 47 L,. Ed. 
892, "for a larger area than it finds itself able to supply, or, apart from 
that, if it does not as yet hâve the customers contemplated, neither jus- 
tice nor the Constitution requires that, say, two-thirds of the contem- 
plated number should pay a full return." 

The judgment is affirmed. 



FIRST NAT. BANK OF MILES CITY v. STATE NAT. BANK OF 
MILES CITÏ. 

In re McINTIRE et al. 

(Circuit Court of Appeals, Ninth Circuit May 2, 1904) 

No. 1,008. 

Paetneeshif— Debts of Previous Fiem— Liabilitt— Evidence. 

A partnership agreement provided that the incoming partner should pay 
$2,500 in cash, and exécute to the other partner, who had an established 
business, notes for the remainder of the purchase price of a half interest 
in the business, to be determined by an inventory thereafter to be taken. 
The original partner took sole charge of the flnancial and accounting part 
of the business. The inventory was not taken, and the notes were not 
executed, but the rarties continued to do business as partners on an equal 
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basis. The original partner représentée! to the incoming partner that his 
indebtedness only amounted to about $10,000, when in fact it exceeded 
$30,000 ; and shortly thereafter he borrowed $10,000 from défendant bank. 
which he represented to his partner was for the flrm's beneflt, but which 
he in fact paid on his personal indebtedness to complainant bank, and 
thereafter, without his partner's knowledge, executed two notes to com- 
plainant in renewal of other notes, a part of his personal indebtedness. 
Held, that the incoming partner did not agrée to assume any part of the 
indebtedness of the old flrm, and that the notes so renewed were not 
chargeable against the new flrm's assets in bankruptcy. 

2. Same— Notice. 

Where a bank had knowledge of facts putting it on inquiry as to 
whether a member of a flrm largely indebted to the bank was authorized 
to exécute notes in the flrm name to secure such pre-existing indebtedness, 
the bank was not entitled to prove such notes as against the flrm's assets, 
in the absence of such authority, notwithstanding the partner exeeuting 
the notes had implied power, as a member of an ordinary trading flrm, 
to exécute notes in the name of the flrm. 

3. Same— Ratification. 

Where an incoming partner had no knowledge until a very short time 
before bankruptcy proceedings against the flrm were instituted that his 
partner had executed flrm notes to secure the partner's pre-existing in- 
debtedness to a bank, and the books of the flrm, if examined by such 
partner, would not hâve disclosed the exécution of such notes, such incom- 
ing partner did not ratify their exécution, so as to justify their allowance 
as a claim against the flrm's assets. 

Appeal from the District Court of the United States for the District 
of Montana. 

Appellant and appellee were creditors of the flrm of Mclntire & Middleton, 
bankrupts. In the proceedings in bankruptcy, appellant flled its claim upon 
overdrafts and notes against Mclntire & Middleton amounting to $18,378.21, 
principal. The référée allowed the claim, including the interest thereon, lu 
the sudi of $19,012.21. The appellee herein then moved the référée to expunge 
and disallow the claim of appellant upon the ground that they were liabilities 
of the Mclntire Mercantile Company incurred prior to the formation of the 
partnership of Mclntire & Middleton, and had not been ratifled. Upon this 
motion the référée in bankruptcy reduced the claim of appellant to the suni 
of $15,920.34. Appellee took an appeal to the District Court, and the décision 
of the référée was affirmed as to the claims allowed, except two notes — one for 
$2,500, and the other for $4,000— the allowance of which by the référée was 
reversed. From this order and judgment the appeal to this court is taken. 

The facts in the record may be briefly stated as follows : For a number of 
years prior to July 1, 1900, H. W. Mclntire was engagea in business at Miles 
City, Mont. He afterwards adopted and used the trade-name of Mclntire 
Mercantile Company, and continued the use thereof, as its sole proprietor, and 
as the owner of its entire stock in trade, until the formation of the partnership 
between himself and Fred F. Middleton. The new flrm of Mclntire & Middle- 
ton commenced to do business about July 1, but the articles of partnership 
were not reduced to writing and executed between the parties thereto until 
July 10, 1900. The agreement of partnership was produced at the hearing, and 
offered and received as évidence. From the terms thereof, it appears that the 
partnership was to continue for the term of five years ; that the flrm name 
was to be Mclntire & Middleton, and they were to engage in the business of 
buying, selling, and dealing in ail kinds of merchandise in Custer county, Mont, 
at wholesale and retail. Each of the partners was to bestow and give his full 
time, labor, skill, knowledge, and services to the business of the flrm. At the 
time of the formation of this partnership the entire stock of goods, wares, and 
merchandise of the aforesaid Mclntire Mercantile Company was the property 
of H. W. Mclntire, its sole proprietor, and the same was to be taken over by 
the new flrm of Mclntire & Middleton. An inventory and valuation of this 
stock was to be made, and, when so made and ascertained, Middleton was to 
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acquire a half interest therein by the payment of $2,500 in cash, and exeeuting 
to Mclntire promissory notes for the remainder of the purchase priée of said 
half interest Middleton paid the $2,500 in cash, and the flrm of Mclntire & 
Middleton went into possession of the stock of merchandise. During the time 
Mclntire was engagea in business, he became and was heavily involved in 
debt Most of his indebtedness was held against him by the First National 
Bank of Miles City. Its form was promissory notes executed either in his in- 
dividual natte, or in the naine of the Mclntire Mercantile Company. About 
$20,000 of this indebtedness was in existence at the time of the formation of 
the firm of Mclntire & Middleton. In the division of the work to be done by 
the partners in the flrm, Mclntire undertook to keep the books, and took sole 
charge and assumed control of the financial and accounting part of the busi- 
ness, and Middleton gave his attention to the management of the sale depart- 
ment. 

The court below, in its opinion, said : "As to the notes for $2,500 and $4,000, 
respectively, which are claimed to be flrm liabilities of Mclntire & Middleton, 
and which hâve been allowed by the référée as claims against the estate of 
said bankrupts, it appears from the évidence that both of thèse notes are re- 
newals of notes for the same amounts due to the First National Bank from 
the Mclntire Mercantile Company. It is claimed that the flrm of Mclntire 
& Middleton assumed thèse liabilities of the Mclntire Mercantile Company at 
the time of the formation of this flrm. I fail to find sufficient évidence in the 
record to support this claim. No considération appears to hâve passed from 
the First National Bank to Mclntire & Middleton for such assumptlon. The 
fact that Mclntire deposited the funds of Mclntire & Middleton in said bank 
would not establish this. Certainly the act of assumption of the payment of 
thèse notes must be the act of ail the partners. Mclntire alone would hâve no 
authority, by virtue of his partnership relation with Middleton, to make such 
a contract." 

T. J. Porter and Davis, Kellogg & Severance, for appellant. 
O. F. Goddard. for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge (after making the foregoing statement). 
The questions involved in this case must be determined upon the con- 
clusions which should be drawn from the testimony as to whether or 
not the partnership agreed to be entered into between Mclntire and 
Middleton was ever consummated by them in accordance with their 
agreement. Were the two notes referred to in the opinion renewal 
notes of the Mclntire Mercantile Company, and, if so, were they ever 
authorized or ratified by Middleton, so as to be valid notes against the 
partnership, if one existed ? In short, did the court err in its findings 
as to the évidence? Did it err in reversing the décision of the référée 
concerning the two notes — one of $2,500, and the other of $4,000 ? 

The contention of appellant is (1) that the business of the firm of 
Mclntire & Middleton was the continuation, without interruption, of a 
going business hitherto carried on by H. W. Mclntire under the name 
of the Mclntire Mercantile Company ; (2) that the mode of conducting 
the business of the firm clearly shows an intention on the part of both 
members of the firm to assume ail of the indebtedness of the Mclntire 
Mercantile Company, including that represented by the notes ; (3) that 
the évidence, under the rule of law applicable to such cases, is sufficient 
to require a finding that the indebtedness of the Mclntire Mercantile 
Company, including that represented by the notes in question, was as- 
sumed by the firm. 
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The difficultés encountered and doubts entertained in endeavoring to 
ascertain the true facts are attributable to the lax methods and careless 
manner in which the business affairs of Mclntire & Middleton were 
transacted. If business principles had been adopted at the start; if, 
after the ternis of partnership had been agreed upon, an inventory of 
the stock of goods owned by Mclntire had been taken, and the value 
thereof determined, and Middleton had given his notes in compliance 
with his agreement, and the books opened under the firm name of Mcln- 
tire & Middleton, and an account opened with the appellant bank under 
the firm name— much of the mist of uncertainty which now exists 
would never hâve occurred. We are, however, compelled to deal with 
the testimony as we find it, unsatisfactory as it îs, and détermine, as best 
we can, the true inwardness of the transactions, and the rights and lia- 
bilities of the respective parties. 

The contention of appellant that the partnership was never consum 
mated cannot be sustained. The partnership agreement was in writ- 
ing. Under it the parties commenced and conducted the business. 
The statement of facts shows that the partnership was an existing one. 
It was not, as appellant argues, "suspended in the air," because Middle- 
ton had never given the notes to Mclntire for the amount due upon his 
purchase of a one-half interest in the stock of goods. Thèse notes 
were not given because no inventory had been completed, and until that 
was done it could not be ascertained what the amount was. From the 
statement it is also shown that the two notes hère in controversy were 
given as renewal notes of an indebtedness due from H. W. Mclntire, 
individually, under the trade-name of the Mclntire Mercantile Com- 
pany. The national bank knew this to be the fact. Mclntire knew it. 
Both so testified. 

The pivotai point of dispute or conflict in the évidence is whether or 
not the firs» of Mclntire & Middleton assumed the payment of the in- 
debtedness due by Mclntire to the National Bank; secondly, whether 
the firm, in its methods of transacting business, did not justify such an 
assumption; and, thirdly, by its conduct ratify the acts of Mclntire in 
giving the two notes in the firm name. 

One transaction that is relied upon by appellant to support its con- 
tention that the firm of Mclntire & Middleton assumed the indebtedness 
of the Mclntire Mercantile Company to the appellant bank is that Mc- 
lntire had promised appellant that, if the partnership of Mclntire & 
Middleton was organized, it would pay appellant $10,000 very soon. 
Now, it appears that the State Bank, appellee herein, had been ap- 
proached by Mclntire, with the knowledge of Middleton, and conver- 
sations had with référence to the amount of money which appellee 
would agrée to allow the firm to overdraw or loan if it should open an 
account and transact the firm 's business through the bank, and the bank 
agreed to the sum of $10,000. Mclntire very soon thereafter, in July, 
1900, went to the State Bank and borrowed $5,000 on account of Mc- 
lntire & Middleton, and took this money over to the National Bank, 
and there deposited it to the crédit of the Mclntire Mercantile Com- 
pany. In December, 1900, or January, 1901, Mclntire borrowed on 
account of Mclntire & Middleton another $5,000 from the State Bank, 
and deposited it with the First National Bank to the crédit of the Me- 
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Intire Mercantile Company. It is not shown, except by inference from 
the evasive testimony of Mclntire, that Middleton had any knowledge 
of how this money was to be applied. The extent of Middleton's 
knowledge in this matter, as shown by the record, is to the effect that 
he knew Mclntire drew some money from the State Bank — as he sup- 
posed, to pay debts owing by the firm of Mclntire & Middleton; he 
did not know that Mclntire used the money, or any part of it, to pay 
the debts of the Mclntire Mercantile Company. 

There were certain checks drawn and notes given to the appellant 
bank, signed by the firm name of Mclntire & Middleton, for debts due 
by the firm ; and some of them, at least, were known by the bank to be 
for debts of the firm, which are relied upon to show an assumption of 
the debt due the bank by the Mclntire Mercantile Company. The bank 
itself, by allowing thèse matters to be mixed up with the accounts of 
Mclntke, and not opening an account with Mclntire & Middleton, and 
keeping the accounts separate, contributed to the conditions of which it 
now seeks to avail itself. It could not hâve been misled upon its own 
irregular conduct touching thèse matters. Neither the appellant nor 
Mclntire was able to give any sensible reason for the method adopted 
of keeping the accounts together. 

Notwithstanding thèse facts, it may, for the purposes of this opinion, 
be conceded that there were two or three of thèse transactions, which, 
if taken by themselves, unexplained, without référence to other undis- 
puted facts, might tend to support appellant's views. But it is our duty 
to take ail the facts, the circumstances, conditions, and surroundings of 
the parties, their financial condition, and methods of drawing checks 
and depositing money, etc. If it was the firm's understanding that 
such indebtedness had been assumed, is it likely that Middleton, as a 
sane man, would hâve agreed to give his notes to Mclntire for one-half 
of the inventoried stock of goods ? The articles of copartnership stated 
"that the common stock of the partnership consists of money and mer- 
chandise of the full value of $30,000"; that "the shares of the said 
partners in the profits or loss of the business are and shall be equal." 
The half interest in this property would be worth say $15,000. For 
this Middleton had agreed to give his notes. Would he hâve agreed 
to do this if it was the understanding that the firm was to assume the 
individual indebtedness of Mclntire ? 

The testimony shows that, when the partnership was talked about 
between them, Mclntire told Middleton that his indebtedness was only 
about $10,000, and that he would be able to arrange that before July 1, 
1900. The testimony also shows that Mclntire's indebtedness was at 
that time, and at the time the partnership was entered into, over $30,- 
000. Middleton was not aware of this indebtedness. The First Na- 
tional Bank, appellant herein, knew of this indebtedness of Mclntire, 
because the greater part of it was then owing to the bank, and it knew 
of the formation and existence of the partnership between Mclntire and 
Middleton ; and it never made any inquiry whatever of Middleton as to 
whether the partnership had assumed the indebtedness of Mclntire, but 
relied and acted sole?y upon the statement made to it by Mclntire. 

W. B. Jordan, the président of the First National Bank, testified that 
he was acquainted with both Mclntire and Middleton, and was in- 
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formed of the transaction of their going into business together as part- 
ners ; that about the time of the formation of the partnership he had a 
talk with Mclntire about his business, as he was largely indebted to the 
bank. Among other things, he said: 

"I advised Mr. Mclntire to enter into thïs partnership, and that we would 
take them for the indebtedness of H. W. Mclntire and Mclntire Mercantile 
Company to the bank. His assurances to me were that, if the flrm of Mclntire 
& Middleton was formed, that they would pay $10,000 to the First National 
Bank very soon, and reduce their indebtedness right along. I left hère in a 
few days, and when I came back the flrm of Mclntire & Middleton was in 
opération." 

Upon his cross-examination : 

"Q. Mr. Jordan, with what member of the flrm of Mclntire & Middleton was 
this conversation relative to the new flrm of Mclntire & Middleton assuming 
the debts of the Mclntire Mercantile Company? A. With Mr. Mclntire. Q. 
You never at any time talked with Mr. Middleton about that? A. No, sir. 
* * * Q. Mr. Jordan, can you tell why that account was continued in the 
bank under the name of the Mclntire Mercantile Company after the new flrm 
was formed? A. I cannot. It was simply allowed to run along that way, and 
I asked the cashier if there had been any change, and there had not been any. 
It was just going along the same as before." 

Mclntire corroborated the statements made by Jordan. Upon Mc- 
Intire's cross-examination : 

"Q. Now, I will ask you, Mr. Mclntire, why you kept the account with the 
First National Bank of Mclntire & Middleton in the name of Mclntire Mercan- 
tile Company? A. I do not know that I had any particular reason for doing 
that. The necessity of changing it did not occur to me at ail. Q. Wasn't it 
mentioned to you by Mr. Middleton once or twice? A. Not that I remember. 
Q. Didn't he call your attention to it, and ask you to change it, or to change 
the account to the State National Bank? A. I do not remember any such con- 
versation. By the way, I do remember having — Mr. Middleton understood 
that the account was to go to the State National Bank, but, so far as my recol- 
leetion serves me, there was no discussion of this account between Mr. Middle- 
ton and myself. Q. You can give no good reason why you kept this account 
in the way you did? A. No ; I cannot" 

Middleton testified that he never consented, authorized, or agreed in 
any manner to assume the indebtedness of Mclntire to the National 
Bank, and that the partnership never assumed the indebtedness. With 
référence to the two notes hère in controversy, there is no évidence 
tending to show that Middleton ever knew of their existence until about 
the time of the filing of the firm's pétition in bankruptcy. There is no 
sufficient évidence in the record to sustain the contention of appellant 
that the firm of Mclntire & Middleton ever assumed the indebtedness 
of Mclntire, or the Mclntire Mercantile Company, in its entirety, to ap- 
pellant. The weight of the testimony clearly shows that the partner- 
ship never assumed the payment of the two notes which are involved in 
thèse proceedings, and never authorized the giving of the notes. Sure- 
ly Mclntire alone had no authority to make the contract of renewal. 
Appellant, having notice of the facts, was put upon inquiry, and is not 
in a position in the bankruptcy proceedings, as against a creditor or 
creditors of the bankrupt firm, to maintain its claim for the allowance 
of the two notes — one for $2,500, and the other for $4,000. 

It is a well-settled rule of law that it is the duty of ail the members 
of a copartnership to observe the utmost good faith toward each other 
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in ail their partnership transactions. This rule becomes essential be- 
cause the members of the partnership stand in a fiduciary relation to 
each other. 22 Am. & Eng. Ency. L. (2d Ed.) 114, and numerous au- 
thorities there cited. The doctrine thus announced bears upon the con- 
duct of the appellant bank. Did it hâve the right to assume that the 
conduct and statement made by Mclntire, as testified to by its prési- 
dent, were authorized by the members of the firm of Mclntire & Mid- 
dleton ? Was it not then and there put upon notice that it was doubt- 
ful, to say the least, if Mclntire was authorized to make such a state- 
ment ? It had no knowledge that Middleton knew the amount of Mc- 
Intire's indebtedness to the bank. The amount was so large as to cast 
suspicion upon the part of the bank and its officers, and put them on 
inquiry as to the truth of Mclntire's statement. 
In 1 Lind. on Part. p. 413, § 171, the author says: 

"A person who knows that a partner is using the name or assets of the firm 
for a private purpose of his own knows that he is prima facie committing a 
fraud on his copartners. Therefore, notwithstanding the implied power of a 
member of an ordinary trading firm to aecept bills or make notes, if one part- 
ner accepta a bill or makes a note in the name of the firm, and gives the bill 
or note in payment of a private debt of his own, the creditor who takes the 
bill or note, knowing the circumstances under which it has been accepted or 
made, will not be able to enforce it against the firm, unless it was in fact given 
with the authority of the other partners, which it is for the creditor to prove." 

In McNair v. Platt, 46 111. 211, 213, the court said: 

"As a général rule, one partner is not bound by the unauthorized acts of his 
copartner; but, from the very nature of a partnership, each member of the 
firm is presumed to hâve and has authority to bind the firm within the scope 
of the business of the copartnership. Beyond the scope of its business, au- 
thority to act must be shown, precisely as if any other person had performed 
the act, or the firm will not be bound. The application of partnership funds 
or property to the payment of a debt of one member of the partnership is 
outside of and beyond the scope of its business, and assent to such application 
must be shown, or a subséquent ratification proved, or the firm will not be 
bound." 

It is ùnnecessary to multiply authorities upon this point. The books 
are full of cases where this principle is announced. There are none to 
the contrary. It was this principle that authorized the allowance of 
many of the accounts by the court that were included by the bank in 
the Mclntire Mercantile Company. The fact is that the court allowed 
ail the accounts that were proven in good faith to belong to the part- 
nership of Mclntire & Middleton; otherwise ail the accounts should 
hâve been disallowed on the gênerai principle that they were charged 
to Mclntire alone, and the appellant bank did not upon its books ap- 
pear to be a creditor of Mclntire & Middleton. The court took an 
équitable view of this matter in order to reach the ends of justice, and 
recognizéd. the appellant bank as a creditor of the firm, and entitled to 
share with other creditors to the extent that it had proven it was in 
fact a creditor of the firm. This équitable view, however, could not be 
extended to the transaction of the renewal of the two notes unless the 
firm had agreed to assume the indebtedness of the Mclntire Mercantile 
Company, because the bank knew that the renewal notes were given for 
the private debt of Mclntire. The law is well settled that one partner 
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cannot bind the firm by giving a note to pay his individual debt unless 
authorized so to do by his partner. Such a transaction is treated as a 
fraud upon the partnership. 1 Bâtes on Part. §§ 347, 509, and authori- 
ties there cited; Elkin v. Green, 13 Bush, 612 ; Lanier v. McCabe, 2 Fia. 
32, 48 Arri. Dec. 173 ; Thomas v. Stetson, 62 Iowa, 537, 17 N. W. 751, 
49 Am. Rep. 148; Howell v. Sewing Machine Co., 12 Neb. 177, 10 N. 
W. 700; Bank of Scott City v. Sandusky, 51 Mo. App. 398, 401; 
Brobston v. Penniman, 97 Ga. 527, 25 S. E. 350. 

In Shirreff v. Wilks, 1 East, 48, decided in 1800, Lord Kenyon, C. 
J., said: 

"This is an action brought against three persons, Wilks, Bishop, and Robson, 
as acceptors of a bill of exchange. It appears that tbe acceptanee was in fact 
ruade by Bishop alone in the naine of the firm. The considération for this bill 
was some porter which had been sold by the plaintiffs to Wilks and Bishop 
only, at a time when Kobson had no concern with the house. Then the plain- 
tiffs, knowing this, draw the bill upon ail the three partners, and knowingly 
take an acceptanee from one of them to bind the other two, one of whom, 
Itobson, had no concern with the matter, and was no debtor of theirs ; no as- 
sent of his being found, and nothing stated to show that he had any knowledge 
of the transaction. It is hard enough for one partner in any case to be able 
to bind another without his knowledge or consent, but it would be carrying 
the liability of partners for each other's acts to a most unjust extent if we 
Kuffored a new partner to be bound in this manner for an old debt incurred 
1,y other persons. The plaintiffs therefore ought not, in justice, to hâve taken 
this security, by which they were to bind one who was not their debtor. The 
transaction is fraudulent upon the face of it." 

There is nothing in the course of dealing of the firm of Mclntire & 
Middletori, irregular as it was, that could hâve misled the appellant 
bank, and induced it to accept the renewal notes under the belief that 
the firm had assumed the payment of Mclntire's debt to the appellant 
bank. 

In People's Savings Bank v. Smith & Co., 114 Ga. 185, 188, 39 S. E. 
920, the court held that a partnership may frequently hâve drawn 
checks against its funds in bank for the purpose of discharging the 
individual debts of its members would not constitute such a course of 
dealing as would justify the bank in assuming that it was within the 
scope of the partnership business to pledge its crédit and give its prom- 
issory note in satisfaction of a debt due by one of the partners to the 
bank. 

In order to ratify the act of Mclntire in giving the notes in question, 
it must at least hâve been shown that Middleton had knowledge there- 
of. The foundation upon which the principle of ratification is based is 
wanting in this case. In the very nature of the facts, as disclosed by 
the testimony, there could not hâve been any ratification upon the part 
of Middleton, for he never heard of the $2,500 note until a very short 
time before the proceedings in bankruptcy were instituted, and there is 
no pretense that he thén consented to it. His first knowledge of* the 
$4,000 note was at the first meeting of the creditors before the référée 
in the bankruptcy proceedings. In Reubin v. Cohen, 48 Cal. 545, the 
court held that the mère fact that a partner, upon being informed that 
his copartner had given a firm note for his individual debt, does not 
deny his liability thereon, does not per se amount, in point of law, to a 
ratification or adoption of the note. 
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Some reliance seems to be placed upoh the point that it is the duty 
of the court to assume in this case that Middleton had access to the 
firm books, and obtained knowledge therefrom. Middleton testified 
that he could hâve had access to the books of the firm, but that he had 
never examined them. There was no évidence upon this point except 
the testimony of Middleton. No inference could therefore be drawn 
as to his knowledge of what the books contained. The books introduced 
in évidence in this case did not contain any entries with référence to the 
notes in question, and Middleton could not hâve obtained any knowl- 
edge in regard to them if he had examined the books. The ordinary 
presumption undoubtedly is that ail the partners hâve access to the part- 
nership books, and know of the entries therein ; but this is a mère pre- 
sumption from the ordinary course of business, and may be repelled by 
any circumstances which lead to a contrary presumption. United 
States Bank v. Binney, 5 Mason, 176, Fed. Cas. No. 16,791. 

The judgment of the district court is affirmed, with costs. 



FIRST NAT. BANK OF MILES CITY v. STATE NAT. BANK OF MILES 

CITY. 

(Circuit Court of Appeals, Ninth Circuit May 2, 1004.) 

No. 1,016. 

1. Bankbuptcy— Effect of Appeal on Jubisdiction of District Couet. 

Where an appeal has been duly taken and perfected under Bankr. Act 
July 1, 1898, c. 541, § 25a, 30 Stat. 553 [U, S. Comp. St. 1901, p. 3432], 
from a judgment allowing or rejeeting a debt, the district court is thereby 
deprived of jurisdiction to furtber consider matters involved in the ap- 
peal, and cannot entertain a motion for a rehearing so long as the appeal 
is pending. 

Appeal from the District Court of the United States for the District 
trict of Montana. 
In Bankruptcy. On motion to dismiss appeal. 

T. J. Porter and Davis, Kellogg & Severance, for appellant 
O. F. Goddard, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. This is an independent appeal in the 
case just disposed of. 131 Fed. 422. The facts are that on August 
17, 1903, the District Court rendered its judgment in the case upon its 
merits; that on August 25, 1903, the First National Bank, appellant 
herein, took and perfected an appeal from that judgment to this court; 
that on September 12, 1903 — 18 days after said appeal was perfected — 
it filed a pétition, with affidavits in its support, and thereon moved the 
court for a rehearing upon the ground of alleged newly discovered evi- 

1Î 1. Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9. 
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dence cumulative in its character. The court denied the rehearing, and 
f rom that order the présent appeal is taken. 

Appellee moves to dismiss the appeal on the grounds (1) that it is not 
an appealable order ; (2) that it was made and entered after the appeal 
in the case was taken; (3) that by reason of the appeal the District 
Court had no jurisdiction to act upon the pétition for rehearing during 
the pendency of said appeal to this court. 

It is proper to state that the record herein shows that counter péti- 
tions and affidavits were filed by the appellee in the court below, that 
the cause was regularly submitted to the court, and that after consid- 
ération the court made the following order : 

"Wherefore it is ordered and decreed that said pétition for rehearing be, 
and the same hereby is, denied. And thereupon exception was allowed to the 
court's ruling, and the First National Bank of Miles City allowed flfteen days 
within which to prépare, serve, and file bill of exceptions." 

So far as the record shows, it appears that the court disposed of the 
motion for rehearing upon its merits, and it does not affirmatively ap- 
pear that it erred in so doing. It was certainly largely within the 
sound discrétion of the court, and depended upon the views that might 
be taken of the facts contained in the case as originally tried and as 
presented in the pétition. But, independent of thèse matters, the ques- 
tion of practice, as adopted in this case and raised by the motion to 
dismiss, is one that ought to be disposed of. The overwhelming weight 
of authority of the state courts is that an appeal, properly perfected, 
absolutely removes the case from the trial court, and places it in the 
appellate tribunal. The case must, of necessity, either be in the appel- 
late or lower court. It cannot very well be in both courts at the same 
time. Such a course would lead to endless confusion. Under ail the 
ordinary rules of practice, the appellate court alone would hâve the 
jurisdiction. After the cause leaves the lower court, it is deprived of 
taking any action upon any question involved in the appeal. Many of 
the authorities in the state courts upon this point are collected and cited 
in Elliott's App. Pro. § 541. The fédéral authorities are substantially 
to the same effect. 

The précise point hère raised has not been discussed in the national 
courts, because the practice adopted by appellant in this case is virtually 
unknown ; but it has been incidentally referred to in several décisions 
to the effect that the decree in the District or Circuit Courts, when an 
appeal has been taken therefrom, is suspended until the appeal is dis- 
posed of. This rule is frequently stated in admiralty and other causes. 
The Collecter, Wilmot, Claimant, 6 Wheat. 194, 203, 5 E. Ed. 239 ; 
Bronson v. Railroad Co., 1 Wall. 405, 409, 17 L,. Ed. 616; The 
Lottawanna, 20 Wall. 201, 225, 22 L. Ed. 259 ; The S. S. Osborne, 105 
XJ. S. 447, 450, 26 L. Ed. 1065 ; Ensminger v. Powers, 108 U. S. 292, 
302, 2 Sup. Ct. 643, 27 L. Ed. 732 ; Hovey v. McDonald, 109 U. S. 
150, 157, 3 Sup. Ct. 136, 27 L. Ed. 888. 

In Bronson v. Railroad Co., supra, the court said: 

"They haying appealed from the decree, it would be against ail reason and 
principle tb permit them to proceed in the exécution of it pending the appeal. 
They assert the decree is founded in error, and for that reason should not be 
executed, but should be reversed and corrected in the appellate tribunal. 
The appeal suspends the exécution of the decree." 
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In Ensminger v. Powers, supra, the court said : 

"While the appeal was pending hère, although there was no supersedeas, the 
Circuit Court had no jurisdiction to vaeate the decree in pursuance of the 
prayer of a bill of review, because such relief was beyond its control." 

The décisions in the District and Circuit Courts are to the same effect. 
Morgan's Louisiana R. R. Co. v. R. R. Co. (C. C.) 32 Fed. 525, 530 ; 
Kimberly v. Arms (C. C.) 40 Fed. 548, 550 ; Citizens' Bank v. Farwell, 
56 Fed. 539, 6 C. C. A. 30; Western W. S. Co. v. Drinnen (C. C.) 79 
Fed. 820; Morrin v. Lawler (C. C.) 91 Fed. 693. 

In Citizens' Bank v. Farwell, supra, the Court of Appeals said : 

"After the cause had been thus removed into this court, the plaintiff in 
error appeared at a subséquent term of the Circuit Court, and flled a motion 
in that court to 'vaeate, set aside, and annul the said judgment' on various 
grounds. This motion the court overruled, and thereupon the plaintiff in 
error sued out this second writ of èrror in the same cause, and assigned for 
error the overruling of said motion. Thé* removal of the case into this court 
under the flrst writ of error transferred the jurisdiction of the suit to this 
court, and the jurisdiction of the lower court over the case was at an end." 

In Morrin v. Lawler, supra, Thomas, J., said : 

"Whenfall the steps necessary to perfect an- appeal to an appellate court 
hâve been properly taken, the action is within the control of that court, and 
the trial Court should not engage in undoing or modifying the proceediugs by 
which such jurisdiction bas been obtained." 

The appeal hère taken is not authorized or sanctioned by any of the 
provisions of the bankrupt act, or by any rule or practice adopted by the 
courts in bankruptcy proceedings. 

Section 25a, Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 
1901, p. 3432] provides : 

"That appeals, as in equity cases, may be taken in bankruptcy proceedings 
from the courts of bankruptcy to the Circuit Court of Appeals of the United 
States * * * (3) from a judgment allowing or rejecting a debt or claim 
of flve hundred dollars or over. Such appeal shall be taken within ten days 
after the judgment appealed . from bas been rendered." 

It was by virtue of thèse provisions that the first appeal was taken. 
In the pétition for a rehearing it was stated that the matters upon which 
a rehearing was asked were discovered "since the suing out an appeal 
in this court, and that, if a rehearing of this cause is granted by the 
court, petitioner will dismiss such appeal, and diligently prosecute its 
said claim before this court upon such rehearing." This was not suf- 
ficient. If appellant desired its pétition for rehearing to be passed up- 
on by the court below, it should hâve dismissed the appeal it had previ- 
ously taken to this court. The authorities cited by appellant are to the 
effect that by so doing it -would not hâve lost its rigbt to take an appeal 
after the final action of the court below upon the pétition for rehearing. 
In re Wright (D. C.) 96 Fed. 820 ; Stickney v. Wilt, 23 Wall. 150, 23 
L,. Ed. 50. .Appellant cites Devries v. Shanahan, 122 Fed. 629, 58 C. 
C. A. 482, but that case only décides that the Court of Appeals, where 
the record is imperfect, may return the same to the District Court for 
correction. In re Abraham, 93 Fed. 767, 782, 784, 35 C. C. A. 592, 
is based on fâcts entirely dissimilar to the case at bar. The appeal was 
there taken from an order that was not appealable, and the Court of Ap- 
peals, in the exercise of its discrétion, permitted the appellant, in lieu 
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of his appeal, to file a pétition for revision of the proceedings in the Dis- 
trict Court. The only casés we hâve found where the appellate courts 
hâve considered or reviewed any question presented by a pétition for a 
rehearing or review in bankruptcy cases is where the matter was pre- 
sented under section 24b of the bankruptcy act (Act July 1, 1898, c. 541, 
30 Stat. 553 [U. S. Comp. St. 1901, p. 3433]). In re Rouse, Hazard 
& Co., 91 Fed. 96, 33 C. C. A. 356 ; In re Eggert, 102 Fed. 735, 43 C. 
C. A. 1 ; In re Derby, 102 Fed. 808, 814, 42 C. C. A. 637 ; In re Fisher, 
103 Fed. 860, 43 C. C. A. 381, 51 L,. R. A. 292. But in thèse cases 
it was held that no such rehearing or review could be had where the 
appeal is taken under the provisions of section 25a. The gênerai con- 
sensus of opinion is that, section 25a having provided a means to review 
by appeal three kinds of judgments, every other rneans is excluded. 
Coll. on Bk. (4th Ed.) p. 267 ; Brand. on Bk. §§ 604, 605 ; In re Good, 
3 Am. Bankr. R. 605, 99 Fed. 389, 39 C. C. A. 581. The taking of an 
appeal deprives the court of bankruptcy of iurisdiction to further con- 
sider matters involved in the appeal. 
Appeal dismissed. 
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THE CHARLES F. MAYER. 

(Circuit Court of Appeals, First Circuit. July 6, 1904.) 

Nos. 513, 514. 

1. Collision— Tua with Long Tow— Dutt to Exercise Extbaordinary 

Caee. 

The rule reaffirmed that a tug with a long tow navigating the New 
England coast will be held to the exercise of extraordinary care, in the 
interest of common safety. 

2. Same— Dargerous Situation Created without Necessitt. 

A vessel may be in fault for a collision in a fog which would not hâve 
occurred but for her being in the usual traok of vessels leaving a port, 
where she was there without necessity, although, if it had been in the 
line of her voyage, she might hâve been within her right, and not charge- 
able with fault 

3. Same— Contributory Fault— Presumption. 

The rule that where one vessel is shown to hâve been clearly in fault, 
without which a collision would not hâve occurred, the other vessel is to 
be presumed not in fault, is artificial and misleading unless very carefully 
applied. The rule may operate in reverse directions according to which 
vessel's faults are flrst considered. 

4. Same— Right to Assume Obédience to Rules by Other Vessel. 

Also what is sometimes stated as a rule to the effect that a vessel 
which has corne into collision had a right to proceed on the assumption 
that the other vessel would perform her duty has a limited effect, and is 
likewise misleading, unless very carefully applied, and it does not reach 
the circumstances of this case. 

5. Same— Maneuvering with Tow in Fog — Unnecessarily Dangerous Posi- 

tion. 

A steamer, with two coal barges in tow on a line, the whole 2,300 feet 
in length, deeining it unsafe to enter Boston Harbor because of a dense 
fog, continued to move slowly about with her tow between the lightship 
and the harbor entrance, crossing a number of times the usual path of 
steamers leaving the port, which was known to her master. While mov- 

131 F.— 28 
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îng away from the harbor on a course nearly parallel to such path, and 
just as she had changea lier course aeross it, she heard the signais of a 
vessel coming out, but did not change lier course, and a collision between 
the two steamers resulted. The outgoing vessel was clearly in fault for 
excessive speed, but was misled by the course of the tows which she 
passed, which were still on a course practically parallel with her own. 
Held, that the towing vessel was also in fault for loitering with a tow 
of such dangerous length in the known way of outgoing vessels without 
necessity, it not being shown that she could not as well hâve kept her 
steerageway by maneuvering further out to sea, or to one side, which fault 
was aggravated by her failure to change her course back on hearing the 
other vessel, whose course she had reason to believe she was crossing; 
the rule prohibiting such change of course in a fog not being applicable 
under the circumstances. 

Appeal from the District Court of the United States for the District 
of Massachusetts. 
For opinion below, see 115 Fed. 378. 

Edward S. Dodge and J. Walter Lord (Frédéric Dodge, on the brief), 
for appellant. 
Eugène P. Carver (Edward E. Blodgett, on the brief), for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. Thèse appeals arose out of a collision 
between the steamers Admirai Schley and Charles F. Mayer. The 
Admirai Schley was a packet steamer bound from Boston to Jamaica. 
The Charles F. Mayer was a powerful tug, bound into Boston, with two 
barges in tow, with a total length of tug and tow of about 2,300 feet. 
The collision was ofï Boston Harbor, in a thick fog. The District 
Court held both in fault. There is now no question that the Admirai 
Schley should be regarded as in fault, which fault, on acconnt of her 
extrême speed and lack of proper lookout, was grievous. Neither is 
there any question that her fault contributed to the collision. Indeed, 
it was the prime cause. The only issue before us is whether the 
Charles F. Mayer was also in fault. 

With référence to tugs with long tows on our New England coast, 
we hâve in several instances laid down the positive rule which applies 
hère. In The Berkshire (decided Tune 23, 1896) 74 Fed. 906, 910, 21 
C. C. A. 169, we said that we did not kiiow that we would be authorized 
to deem as unsafe the use of a narrow channel by a tug, with its tow 
on a hawser of customary length, more than by a large propeller of 
considérable draft and speed; but in The Gladiator, 79 Fed. 445, 446, 
and 447, 25 C. C. A. 32, we also said that we must hold tugs which 
navigate the New England coast, with long and peculiarly hazardous 
tows, to thé use of the extremest care, in the interest of common safety. 
We reaffirmed this proposition in the Mt. Hope, 84 Fed. 910, 912, 29 
C. C. A. 365, The Samuel Dillaway, 98 Fed. 138, 141, 38 C. C. A. 675, 
and The Gertrude, 118 Fed. 130, 131, 55 C. C. A. 80. The same rule 
is held by the Circuit Court of Appeals for the Second Circuit in The 
H. M. Whitney, 86 Fed. 697, 700, 30 C. C. A. 343. 

In disposing of thèse appeals, we rely on nothing except what is 
admitted by the Charles F. Mayer, or is shown by officiai publications 
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of the United States, including their charts, and list of lights and fog 
signais, or by facts commonly known. When we use the word "mile," 
we mean a nautical mile. Boston Light, Thieves' Ledge Buoy, and 
Boston Lightship are very nearly in line. The Lightship bears E. 
y 2 S., 5 15 / 16 miles, from the Boston Light; Thieves' Ledge Buoy is 
about two miles easterly from the Light, and about four miles west- 
erly from the Lightship; and Minot's Ledge Lighthouse bears from 
the latter 4^g miles S. by W. Y\ W. There is an abundance of water 
in the easterly part of the triangle made by the Boston Light, Boston 
Lightship, and Minot's Ledge, and, of course, an abundance of water 
seaward thereof. 

The Charles F. Mayer admits that the fog, at ail the times neces- 
sary to consider, was thick. One expression used is : "The fog being 
still very thick." Another is : "The fog shut down thick again." It 
is also natural that a steamer coming out of Boston, as the Schley was, 
in a fog, would endeavor to pick up the Lightship. Consequently, 
Capt. McLeod, master of the Charles F. Mayer, admits that such a 
steamer would usually go near, or head towards, Boston Lightship, if 
she could hear its whistle, whenever bound for Cape Cod, the West 
Indies, Europe, New York, Baltimore, Philadelphia, or any ports to 
the south, or, in fact, going through Vineyard Sound. He testifies, 
however, that a vessel going to Gloucester, Portsmouth, Portland, Hal- 
ifax, or other ports easterly, would pick up Thieves' Ledge Buoy, if 
she could, and take her course northerly from that. It is a matter of 
common knowledge that the navigation which would pick up Boston 
Lightship, as stated by Capt. McLeod, is by far the larger portion of 
that sailing from Boston, and is very large at ail portions of the year. 
Consequently, a vessel crossing the line from Boston Light to Boston 
Lightship of E. Y* S., would directly across the more largely trav- 
eled path. 

The collision occurred between Boston Lightship and Thieves' Ledge 
Buoy ; Capt. McLeod placing it about a mile to the west of the Light- 
ship, and the master of the Schley about a mile and a half to the east 
of Thieves' Ledge Buoy. The admitted point of collision demon- 
strates that the course of the Schley, coming out of Boston, must hâve 
been as described by Capt. McLeod for vessels bound southerly; that 
is, picking up the Lightship. At the same time, the position of the 
Mayer, as worked out by ourselves, was as follows: Capt. McLeod 
thus describes his movements, so far as we need notice them : He was 
running a course S. S. E. about half past 11, when, the fog having be- 
gun to lift, and thinking it would hâve cleared up by the time he 
reached the entrance to the harbor, he turned on a course N. W. by 
W. Y2 W., and passed the Lightship close on his starboard hand. 
Thus he ran northerly of the bearing from the Lightship to the Boston 
Light, and therefore across, and northerly of, the course that would 
be taken by a vessel outward bound for Jamaica. In other words, he 
brought himself so that he and his tow, in ail, as we hâve said, covering 
about 2,300 feet, was crossing the path of ail the navigation bound as we 
hâve described. At half past 12, however, the fog shut down thick 
again, and he turned back on a course E. by S., which, about 10 minutes 
afterwards, he changed to E. by N. to pass a schooner on his starboard 
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bow. Durîng thèse maneuvers, and to the time the Schley was heard, 
about 15 minutes after turning on the course E. by N., the speed of the 
tug was maintained at about one knot and one-half per hour. After 
turning on the Ë. by N. course, she prepared to shorten hawsers, and 
commenced to swing lier head to port on a course N. N. E. When she 
had swung three or four points on the last turn, Capt McLeod heard a 
sound abaft his port beam, which he could not clearly identify as a 
whistle. A minute later, a fog signal of a steamer was heard, still 
abaft the port beam, which was feported by the lookout. Shortly 
after, the Schley loomed up about 500 or 600 feet away, heading for 
the Mayer's pilot house, and on lier port. What followed related to 
vessels in extremis, and we need not pursue it. 

We hâve stated thèse facts for the purpose of showing with détail 
how the Charles F. Mayer, with lier long tow, was moving slowly 
across the course of navigation out of Boston, bound to Europe or 
southerly, as Capt. McLeod explained it and understood it. This 
course, as we hâve shown, was substantially E. by S. The course of 
the Charles F. Mayer, before she made lier turn in order to shorten 
hawsers, was, as-we hâve said, E. by N. ; and she was, therefore, Cross- 
ing the path of navigation at an actite angle. After she began her 
last turn, to corne on the course of N. N. E., she was running across the 
path of navigation out of Boston at an angle nearing seven points, and 
therefore practically at a right angle to it. Of course, she was prop- 
erly proceeding very slowly, and was required to do so; but, unfor- 
tunately, her care in this respect èndangered the particular position she 
was in, so that, in this sensé, we may say she was loitering. It needs 
nothing in addition to the mère statement of thèse facts to demonstrate 
that for this tug and her long tow to be in the position in which she 
was at the time of the collision was presumptively not only a fault, but 
a gross fault ; and this is especially so, in vie.w of our rule already re- 
ferred to, and last stated in The Gertrude. That this presumptive fault 
contributed to the collision cànnot be denied, because the collision could 
not hâve occurred if the Charles 1 F. Mayer had not been crossing this 
path of navigation, and perhaps not if she had not been loitering there- 
on. Under thèse circumstances, thé burden rests on her to clearly 
justify her locality, if she can do so. 

The Charles F. ■ Mayer daims that it was necessary for her to keep 
on steeragë Wày during the thick fog, because, on account of the heavy 
weather, it was impracticable for her to anchor in that neighborhood ; 
and it may be that the well-known facts of the locality, supplemented 
by her évidence, sustain this proposition, but this in only a gênerai 
way. It would not justify her keeping under way in an improper lo- 
cality. She also asks whether she would hâve been in fault if she 
had been crossing, as she was crossing, but in the direct line of her voy- 
age, assuming that she had been bound for some Northern port ; and 
whether the circumstance that, instead of being in the line of her voy- 
age, she was maneuvering as she was maneuvering, constitutes any 
essential distinction. The distinction is that, if in the line of her voy- 
age, she would ordinarily hâve been within her right, although on a 
hypothetical question no one can answer positively. If within her 
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right, it would follow that ordinarily she would hâve been entitled to 
avail herself of it, though it involved danger to others. 

It has not been specially pressed upon us that the Charles F. Mayer 
found it prudent to keep her bearings and thus retain knowledge of her 
position ; but we may reasonably suppose that such was the fact. Nev- 
ertheless, even on this supposition, it was her duty to show us clearly 
that she could not hâve accomplished this by making use of some other 
lights or signais within reasonable range. Indeed, she has offered no 
spécifie proof on this topic, not even to show that it was needful for 
her to keep her bearings, as we hâve suggested, or that she might not 
prudently hâve run out to sea. In the absence of anything of this 
nature, the common knowledge of that part of our coast, and especially 
the presumption that the Mayer might hâve sufficiently preserved her 
bearings while remaining southerly of the path of navigation, and in 
the easterly part of the triangle. of which we hâve already spoken, made 
by Boston Light, Boston Lightship, and Minot's Ledge Lighthouse, 
leave the case resting heavily against her with référence to this class of 
suggestions. 

The Mayer relies on The Umbria, 166 U. S. 404, 17 Sup. Ct. 610, 
41 L. Ed. 1053, in which case she claims it was decided that, as the Um- 
bria was running under an excessive speed of about 20 knots, the al- 
leged fault on the part of the Iberia, with which steamer she collided, 
could not be taken into account. But the fact is that a majority of 
the court held the Iberia was not in fault, while the other justices were 
of the opinion that, if she had been in fault, the fault did not contribute 
to the collision. Therefore the décision is not effectuai hère. We hâve 
sufficiently expressed our views of The Umbria in The Columbian, 100 
Fed. 991, 994, 41 C. C. A. 150, and in The Gertrude, 118 Fed. 130, 132, 
55 C. C. A. 80, where we said that the Iberia was in ^extremis f rom the 
moment she heard the signais of the Umbria. However, it is impossi- 
ble to concède that there is any analogy between a tug like the Charles 
F. Mayer, "loitering" with her tow, and a steamer like the Iberia, which, 
at least, was endeavoring to escape by some action on her own part. 

We are not prepared to condemn the Charles F. Mayer for not giv- 
ing spécial signais, because it is settled law that, unïess in extrême 
cases, to give signais not called for by the international rules may be 
a fault; and especially, under circumstances like those at bar, of a 
thick fog, with numerous vessels in the neighborhood, such signais may 
produce confusion. The Oregon, 158 U. S. 186, 200, 201, 202, 203, 15 
Sup. Ct. 804, 39 L. Ed. 943. We appreciate the fact that, under the 
circumstances, the master of the Mayer came suddenly into a thick fog 
off Boston Harbor, and thus was brought unexpectedly into a difficult 
position ; and we do not overlook the fact that, in a condition of mari- 
time difficulty, the question is not necessarily whether the commanding 
ofrker made an error, but merely one of good seamanship. We hâve 
expressed this with référence to very peculiar circumstances in The 
Carbonero, 122 Fed. 753, 755, 58 C. C. A. 553. However, the error of 
the Mayer was so glaring that no claim of good seamanship can save 
her. Indeed, Capt. McLeod seems not to hâve relied so much on his 
own judgment as on what he regarded as a custom, in accordance with 
which it was the practice of tows to maneuver as he did in that locality 
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in a fog. Therefore thèse appeals do not raise so much a question of 
seamanship as they press upon us anew for our considération one oi 
the various practices of vessels in thick weather, both steamers and sa.il- 
ing vessels, some of them in violation of the international rules, which 
the courts are so frequently compelled to condemn. 

We hâve, shown that, just before the Charles F. Mayer heard the 
Schley coming out from Boston, she starboarded her helm, coming on 
the N. N. E. course, and continued to keep a starboard wheel, notwith- 
standingher master, Capt. McLeod, knew, or at any rate supposed, 
that the Schley was running towards her. The Schley, in her libel, 
distinctly charged this as a fault; also, in her answer to the libel in 
behalf of the Mayer, it is alleged that the Schley first saw one barge 
heading in the same direction as herself, and again a second barge still 
proceeding on the same parallel course, and that then, suddenly, she 
saw the Mayer crossing her path from starboard to port. The course 
of the barges would tend to mislead the Schley as to the supposed course 
of the tug, unless she was very attentive to lookout and signais. The 
testimony in behalf of the Mayer admits the substance of this. Never- 
theless, Capt. McLeod continued to keep under his starboard wheel, and 
thus to complète a cul-de-sac in which the Schley was trapped ; while, 
if he had ported his wheel when he first heard the Schley, and brought 
himself in line with his tow, he would hâve given the Schley more sea 
room, and the collision would hâve been avoided, as the Mayer merely 
caught the Schley's starboard quarter about 50 feet from her stern. 

It is doubtful whether thèse steamers, under the circumstances, were 
in such a condition that the Mayer was bound by the international 
rules with référence to keeping her course ; and it is still more difficult 
to détermine what is the effect of thèse international rules when a ves- 
sel, being overtaken, is already under a port or starboard wheel. In- 
deed, so far as the'y are concerned, it is said in Marsden's Collisions at 
Sea (4th Ed.) 381, as follows : 

"An altération of the helm in a fog, when the other ship cannot be seen 
and only her whistle is heard, is not necessarily négligence, though it is made 
merely upon a guess as to the distance, course, speed, and direction of the 
other ship. As a gênerai rule, in such circumstances, a ship should not alter 
her course; but each case must dépend upon its own circumstances. and it 
cannot be laid down that every altération of course, in ignorance of the posi- 
tion and course of the other ship, is in itself a fault." 

The author in this particular is fully sustained by The Vindomera 
(1891) A. C. 1, where the syllabus, which correctly represents the dé- 
cision, uses practically the same language as Mr. Marsden. Never- 
theless, although the international rules do not literally apply, and al- 
though the fact that the Mayer kept her starboard wheel after she heard 
the whistle of the Schley was not her primary fault, yet it certainly 
aggravated it, and aids to expound and measure it as a serious one. 

Two propositions hâve been brought to our attention incidentally, 
if not directly, namely : First, that as the case shows that the Schley 
was clearly guilty of a gross fault, the Mayer is presumed not to hâve 
been in fault; and, second, that the Mayer was proceeding slowly, 
with perfect discipline, as was the fact, while the Schley was moving 
rapidly in a thick fog, without discipline, and this to such an extent 
that she failed to hear the signais from the Mayer, ail of which is- 
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also true. It is said consequently that, if the Schley had had a proper 
lookout, or had been proceeding with the required care as to speed, the 
collision could not hâve occurred, which is also true. Therefore it is 
suggested that the Mayer was not bound to anticipate that a steamer 
would come out of Boston committing such gross faults as were ex- 
hibited by the Schley, so that the Mayer cannot be charged because she 
did not guard against the possibility of this occurring. The first prop- 
osition, which is often stated by the authorities, is artificial, and is 
misleading unless very carefully applied. In ordinary cases, it would 
operate in reverse directions, according to which vessel's faults are first 
considered in ascertaining the causes of the collision. So far as the 
second is concerned, the rule is also artificial, and also, unless applied 
very carefully, misleading. The Schley had as much right to assume 
that the Mayer would not be loitering on the path of navigation, and 
to govern herself accordingly, as the Mayer had to assume that the 
Schley would not violate the international rules. The authorities, how- 
ever, which hâve used this proposition, hâve had a very limited effect. 

Thev may be illustrated by The Servia, 149 U. S. 144, 153, 13 Sup. 
Ct. 817, 37 L. Ed. 681, and the cases there cited, and by The Victory 
and the Plymothian, 168 U. S. 411, 426, 18 Sup. Ct. 149, 42 L. Ed. 
519. The décisions named, and nearly ail the cases cited by them, bear 
against the Mayer, instead of in her favor, because each turns on the 
assertion that one vessel was bound to anticipate that the other would 
take the course customarily taken by her. In each, the vessel expected 
to take the customary course failed to do so, so that the other vessel 
was exonerated. On the présent appeals, however, the Mayer disre- 
garded the presumption which the cases cited state, to the effect that 
vessels usually take known customary courses, which presumption, as 
applied to the présent collision, charged the Mayer with the spécial 
duty of avoiding the Schley, and other vessels coming out of Boston, 
by the customary path. However, this topic is correctly disposed of 
by the statement which we hâve already made that the Schley was un- 
der no more obligation to assume that trie Mayer would violate maritime 
rules than the Mayer was to assume that the Schley would do the same. 
If the second proposition were acceded to generally, there would hardly 
ever be a division of damages on account of the faults of both vessels 
involved in a collision, and it is only under extrême circumstances that 
it can possibly hâve any application. We must refuse to admit it hère. 

On the whole, thèse appeals seem to be within the practical rules 
applied bv the Circuit Court of Appeals for the Second Circuit in The 
H. M. Whitney, 86 Fed. 697, 701, 30 C. C. A. 343. 

In No. 513, The Admirai Schley, the decree of the District Court is 
affirmed, and the appellee recovers its costs of appeal. 

In No. 514, The Charles F. Mayer, the decree of the District Court 
is affirmed, with interest, and the appellee recovers its costs of appeal. 
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jîâBINE et al. v. SPÂRKS, Presiding Judge, et al. 
(Circuit Court of Appeals, Sixth Circuit. July 6, 1904.) 

No. 1,301. 

1. Appeal and Bbrob — Final Détermination. 

The case coming on to be heard on plaintiffs' demurrer to défendant'» 
return in a mandamus proceeding, the court made an order, and plaintiffs 
excepted to so much of it as ordered the appointaient of a collector of 
taxes without first ordering the removal of the sheriff. Thereafter plain- 
tiffs flled a reply to defenda'nt's return, and the court required défendant 
to flle a rejoinder in a certain time. Hèld, that the court had allowcd 
further pleadingi so that its order, which would hâve beeome final had 
plaintiffs stood by their demurrer, was not a final détermination author- 
izing a writ of error. 

In Error to the Circuit Court of the United States for the Western 
District of Kentucky. 

D. M. Rodman, for ail plaintiffs in error. 

John A. Pitts, for plaintiff in error Frank C. Guthrie. 

W. L. Reeves, for défendants in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This is a proceeding in mandamus in- 
stituted in the court below by the plaintiffs in error to enforce the pay- 
ment of judgments obtained by them against Muhlenberg county, one 
by John N. Jabine-on June 30, 1893, for $4,065.72, with interest and 
costs; and the other by Eva Murray on January 26, 1894, fox $16,- 
193.12, with interest and costs. Thèse judgments were founded, re- 
spectively, upon bonds and interest coupons issued by the county on 
March l,i,869,in payment for its subscription for stock of the Elizabeth- 
town & Paducah Railroad Company under the authority of an act 
of the Kentucky Législature passed March 5, 1867 (2 Acts 1867, p. 
253, c. 1689), which chartered the company, as amended by a further act 
passed February 24, 1868 (1 Acts 1867-68, p. 622, c. 548), enabling cer- 
tain counties, of which Muhlenberg was one, lying along the route of 
the railroad, to purchase stock, and issue its bonds in payment therefor 
to the railroad company. It was provided in the act that it should be 
the duty of the county judge of each county in which the voters should 
elect to make such subscription, and which should issue its bonds there- 
for, to levy taxes upon ail the assessable property in the county sufficient 
to pay the principal and interest on such bonds as they should beeome 
due. For several years the county paid the semiannual interest due on 
the bonds in due season, but in 1874, it repudiated the debt, and has 
ever since refused to pay the bonds, either the principal or the interest 
falling due thereon, notwithstanding the validity of the bonds and the 
obligation of the county to pay them has long since been judicially 
established. 

Havitig obtained their judgments as aforesaid, the plaintiffs en- 
deavored to secure the making of a levy of a tax by the county judge 
sufficient to pay their judgments. But ail such applications were re- 
fused by the said county judge, and ail légal proceedings taken for 
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the purpose of compelling him to perform this duty hâve been resisted. 
Without reciting further particulars than are necessary to the disposi- 
tion of this writ of error, it must suffice to say that on January 27, 1897, 
the plaintiffs secured an order of the Circuit Court, which was affirmed 
by this court on a writ of error sued out by the county judge, for a 
peremptory writ of mandamus to the said county judge requiring him 
to make a levy of taxes on the county sufficient to pay their judgments, 
and deliver it to the sheriff of the county for collection. Eventually he 
made the levy. But the sheriff refused to give the bond required by 
law, and collectors were appointed, one after another, but they, too, 
refused to qualify. At length, on june 18, 1901, a motion was made 
based on an affidavit of the attorney for the plaintiffs stating the facts 
exhibited by the record and the changes which had occurred in the 
circumstances, for a further writ to order another levy upon the assess- 
ment of 1900 which was then current. This motion was denied upon 
the grounds that it should hâve been made upon pétition, that it was not 
shown by the affidavit that any demand for such a levy had been made 
upon the county judge, and that the averments of the affidavit were 
vague and insufficient. Thereupon the plaintiffs at the November 
term, 1901, filed a pétition, styled in the record "an amended and sup- 
plemental pétition," and renewed their motion for an additional levy. 
The motion was again overruled. In May, 1902, the plaintiffs moved 
the court to require a return to the writ of mandamus which was entered 
in 1898 on the receipt of our mandate. This motion was overruled. 
Then, at the November term, 1902, the plaintiffs filed a further "amend- 
ed and supplemental pétition" charging that Sparks, the county judge, 
had not complied with the writ of mandamus of 1898 ; that he had con- 
tinuais refused to remove the sheriff and appoint a collecter, and that 
the tax had not, therefore, been collected during any of the years which 
had elapsed; that Sparks, the county judge, had not made any return 
of his doings under the writ, and refused to take any steps whatever 
toward the fulnllment of the orders therein contained. They nominated 
one George S. Allison, a citizen of Kentucky, as collecter, and prayed 
that the said county judge might be ordered to make return to said writ, 
that he be required to remove the sheriff from office and appoint Allison 
collecter. The court sustained the motion so far as to require the 
county judge to make a report of "what he has done under the order 
entered herein on the 7th day of June, 1898." The county judge there- 
upon made a return setting up various grounds and reasons why the 
pétition of the plaintiffs should not be granted, among them that it was 
not the duty of the sheriff to collect the taxes on the levy made in Feb- 
ruary, 1896, and that he (the county judge) was not authorized to re- 
quire him to do so, or to remove him from office for a refusai to give 
bond for making such collection. Upon the coming in of this return 
the plaintiffs demurred thereto upon the ground that it did not présent 
any défense to the pétition, and was evasive and insufficient. The case 
came on to be heard upon the demurrer, and, as the record states, upon 
the plaintiffs' motion for a further writ of mandamus ; whereupon the 
court, apparently basing its action upon ail the pétitions which had been 
filed in this behalf, filed its opinion upon the whole matter shown there- 
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by and by the return of the county judge, and entered the order fol- 
lowing : 

"The motion of the plaintiffs for a writ of mandamus requiring an additional 
levy is oyerruled, to which plaintiffs except. It is further considered and ad- 
judged by thé court that the défendant, Thos. J. Sparks, as county judge of 
said county, and sitting as such, shall within twenty days from the entry 
of this order give and allow to the sheriff of said county upon notice in writ- 
ing an opportunity to qualify, lf he will, by executing bond according to law 
for the collection of the levy made under the mandamus herein, and if withiii 
said twenty days said sheriff shall fail or refuse to do so the said county 
judge, sitting as the presiding judge of the county court of said county, shall 
enter an order declaring such failure or refusai, and shall thereupon appoint 
George S. Allison as collecter of said taxes, but without otherwise removing 
said sheriff from office. When the said Allison, if appointée! collecter, shall 
hâve given a good and sufficient bond for the faithful discharge of his duties 
and containing such other stipulations as may be required by law, the county 
judge shall, at the expense of Muhlenberg county, furnish to said collecter ail 
proper tax books or lists showing ail the particulars of said levy in due forn. 
of law, In order that the said Allison may proceed to collect the said taxes." 

To this order the plaintiffs excepted as follows : 

"To which the plaintiffs each except to so much of said order as orders the 
appointment of the collecter without ordering the removal of the sheriff pre- 
ceding the said appointment" 

On the day following, which was November 24, 1903, the plaintiffs 
filed a reply to the beforementioned return of the county judge, in which 
they controverted many of the statements made therein; and the 
court ordered that the time for filing a rejoinder therein be extended 
until Mardi 1, 1904. As the court had already rendered its décision 
upon the facts appearing upon the plaintiffs' pétitions and the return 
of the county judge on the héaring of the demurrer, the filing of this 
reply, and the order of the court entered thereon, are explainable only 
upon the hypothesis that the plaintiffs regarded the order of the court 
upon the merits as one based upon the pleadings as they then stood, 
and claimed that they were entitled notwithstanding to take issue upon 
the return of the county judge, and that the court recognized that right, 
or, at ail events, consented to reconsider the matter upon a further 
showing. Upon this state of facts it is contended for the défendants in 
error that the order of November 23, 1903, was not final, and that this 
writ of error is prématuré. We think there is no escape from this con- 
clusion. If the plaintiffs had chosen to stand by their demurrer to the 
return of the county judge, the order would hâve become absolute and 
final. But instead of this, they elected to plead further, and filed a re- 
ply. The court had required the respondent to rejoin thereto within a 
time fixed. In this condition of the case the plaintiffs sued out their 
writ of error. If the plaintiffs had first obtained leave of the court to 
withdraw their reply and to stand by their demurrer, it may be that 
the writ of error could then hâve been sued out. It is too plain to re- 
quire the citation of authority that there had been no final détermination 
of the suit or motions of the plaintiffs, and there is no alternative but 
to dismiss the writ of error. 

An order must be entered accordingly. 
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GUTHRIE v. SPARKS, Presiding Judge, et al. 

(Circuit Court of Appeals, Sixth Circuit August 2, 1904.) 

No. 1,307. 

1. Cotjntt Raileoad Bonds — Levy of Tax for Payaient — Kentucky Stat- 

■UTE. 

Tbose provisions of Act Ky. Feb. 24, 1868 (Laws 1868, p. 622, c. 548), 
authorizing counties to issue bonds in payment for railroad stock, which 
made it the duty of the county judge to levy taxes for the payment of the 
principal and interest of such bonds, were not repealed by the new state 
Constitution of 1891, which continued the county courts, and also created 
fiscal courts in each county ; nor by subséquent législation thereunder 
embodied in the Kentucky Statutes of 1894, which devolved on the fiscal 
courts the duty of levying county taxes for gênerai purposes, but ex- 
pressly provided by section 1882 that the powers conferred should not ex- 
tend to the levying of taxes to pay principal or interest of any railroad 
bond indebtedness. The effect of such provision was to leave the duty 
of levying such taxes, which is a purely ministerial one, resting upon the 
county judge. 

2. Same — Repeal of Statute by Implication. 

Ky. St. 1894, § 1882, which confers power on the fiscal court of each 
county to levy taxes for county purposes, but expressly excepts the power 
to levy a tax to pay any railroad bond indebtedness, or the interest 
thereon, is not repealed by implication as to such exception by section 1839 
in the same chapter, which was originally enacted at a later date, and 
authorizes such courts to levy ad valorem taxes not exceeding a certain 
per cent, unless required to pay county indebtedness incurred prior to 
1891, in which case they are authorized to make an additional levy there- 
for. Such provisions were not only brought together and re-enacted in the 
gênerai statutes, but are capable of standing together, effect being given 
to the spécial exception created by section 1882. 

3. Mandamxjs — Proceeding to Enforce Collection of Judgment— Pabties. 

Act Ky. Feb. 24, 1868 (Laws 1868, p. 622, c. 548), authorizing counties 
to issue bonds in aid of railroads, requires the county judge to levy taxes 
to meet the principal and interest of such bonds as they mature, and also 
requires the sheriff to collect such taxes, and to give a bond therefor, 
within 30 days after the levy shall hâve been made, providing that, if he 
fails to give such bond, he shall be removed from office by the judge, who 
shall appoint a collecter. Held, that in a proceeding for a writ of man- 
damus to compel the levy of a tax to pay a judgment recovered on such 
bonds the sheriff was properly joined, although no duty would devolve on 
him until the levy had been made, where it was alleged that he had 
pledged himself not to give the bond or make the collection ; and that, in 
case he should refuse to give the bond, the writ should require the judge 
to remove him, and appoint a collecter to enf orce the collection. 

In Error to the Circuit Court of the United States for the Western 
District of Kentucky. 

John A. Pitts and D. M. Rodman, for plaintiff in error. 
W. L. Reeves, for défendants in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This case, like that of Jabine v. 
Sparks (No. 1,301) 131 Fed. 440, and heard together with that, is a 

H3. Mandaœus to compel payment of judgment against municipality, see 
note to Holt County v. National Life Ins. Co., 25 C. C. A. 475. 
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proceeding to enforce by mandamus the levy and collection of a tax on 
the assessable property in the county to satisfy a judgment recovered 
by the plaintif! in error on June 1, 1895, against the county, in the 
court below, for the sum of $8,148.09, with interest and costs, upon 
bonds running for 20 years, with coupons for interest issued by the 
county March 1, 1869, under the authority of the Acts of the Kentucky 
Législature of 1867-68. The act of February 24, 1868, made it the 
duty of the county judge to levy taxes upon the property in the county 
for the purpose of paying the bonds authorized by the act, and the 
interest thereon as they should become payable. After paying the in- 
terest until the year 1874, the county repudiated the bonds, and refusée! 
to make further payment thereon, either of principal or interest, and 
has ever since refused to pay them, or to pay the plaintiff's judgment, 
which was for some of said bonds. The county judge has refused to 
rnake any levy to pay the judgment. An exécution issued on the judg- 
ment was returned nulla bona, and the plaintif!" has no remedy except 
that of a writ of mandamus to compel the levy and collection of a suffi- 
cient tax. The issue of the bonds by the county was in payment for 
stock of the Elizabethtown & Paducah Railroad Company, subscribed 
for and taken by the county under the authority of said act of Febru- 
ary 24, 1868 (Laws 1867-68, p. 622, c. 548), and the validity thereof 
and the obligation of the county to pay the bonds has been repeatedly 
declared by the state and fédéral courts, and, as above stated, the bonds 
of the plaintiff were merged in the judgment of June 1, 1895. 

On March 21, 1903, the plaintiff in error hère, Guthrie, filed in the 
court below his pétition making the défendants in error, Sparks, the 
county judge, Blackwell, the sheriff, and the county of Muhlenberg 
respondents therein, and alleging the recovery of his judgment, the 
issue of an exécution, and its return unsatisfied; that it was the duty 
of the county judge to levy a tax for the payment of the bonds on which 
his judgment rested, but that the county judge had refused to levy such 
tax, and had ne ver levied any tax to pay the judgment; that at a 
session of the county court recently held at the county seat the plain- 
tiff had made a demand upon the respondent Sparks, county judge, 
to make the levy of a tax to satisfy his judgment ; and that said re- 
spondent refused to make any levy. The pétition further set forth that 
it was the duty of the sheriff to collect ail taxes levied under the au- 
thority of said act of February 24, 1868, and recited a Kentucky statute 
requiring the sheriff to give bond for the collection of taxes, and de- 
claring that, if he failed to give the same within 30 days after levy of 
the tax, he should forfeit his office, and the court should hâve power to 
appoint a collecter, who should hâve the powers of a sheriff in making 
such collection; and in référence to him (the said sheriff) the pétition 
stated that he "announces and gives out in his speeches that he will 
not give bond and qualify to collect any tax levied under said act" ; and 
that in a similar case pending in the same court the sheriff had refused 
to give bond for more than 30 days, but that the county judge never- 
theless refuses to remove him. And, finally, the pétition stated that 
the gênerai tax bills would go into the sheriff's hands about July 1, 
1903, and, if no one should qualify to collect the tax to pay the judg- 
ment before the end of the May term of the court, other state and 
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county creditors might acquire a préférence over the plaintiff in the 
collection of their claims. The prayer of the plaintiff was that a man- 
damus issue whereby the respondent Sparks, as county judge, should 
be required to make the levy, and that this should be done in time for the 
levy to go in the current tax lists of 1902 (stating the particulars of the 
proposed directions), and "that the said county judge, sitting as the 
county court aforesaid, be commanded and directed in said writ to order 
that the présent sheriff of said county, W. D. Blackwell, if he be then in 
office, give bond, qualify, and proceed to collect said levy; if the said 
Blackwell be not in office at the time said levy is ordered, that the 
ofhcer or person acting in his place as sheriff be ordered to qualify, 
give bond, and proceed to collect said levy, and to pay over to the plain- 
tiff the amount of his judgment and costs, and the balance, if any, to 
be held subject to the orders of said défendant county court; and, in 
the event that the said sheriff, Blackwell, or other officer taking or act- 
ing in his place, shall fail or refuse to give bond, qualify, and proceed 
to collect said levy, that the said défendant county court be ordered to 
forfeit the office of said sheriff or other officer, remove him from office, 
and to continue said orders and removal until a collector is found who 
will give bond, qualify, and collect ; and, in the event that after the 
removal of said sheriff such other officer shall fail and refuse as afore- 
said and be removed, that the said défendant county court be required 
to appoint some citizen of the state of Kentucky named by plaintiff, 
and otherwise qualified, and allow him to give bond, qualify, and col- 
lect said levy; that the said défendant county court be further com- 
manded that in making the appointment of a collector in the event of 
the removal of the sheriff or other officer, that said collector need not 
be a résident of Muhlenberg county, but may be a résident of any part 
of the state of Kentucky, otherwise qualified ; that the défendant county 
court be commanded to do and perform ail the above duties without 
unnecessary delay, and that he be required to make his retum to the 
said writ, and show what he has done thereunder, at some day during 
the coming May term of this honorable court, or at a called term there- 
of ; and he prays for ail such further orders and writs as he may be 
entitled to enforce the collection and payment of his said judgment." 
On May 4, 1903, Sparks and Blackwell appeared, and filed separate 
demurrers, each of which was stated to be for the reason that the pé- 
tition did "not state facts sufficient to constitute a cause of action 
against him." The matter came on to be heard the same day, but 
the court, not being advised, took time. On November 23, 1903, the 
court delivered its opinion. The question which the court had been 
considering, and which was deemed the turning point in making its 
décision, was whether, in the then state of the statute law of Kentucky, 
the county judge, sitting as the county court, was authorized to levy 
the proposed tax, or whether that duty had been devolved upon the 
so-called "fiscal court" of the county, consisting of the county judge 
and the several justices of the peace of the county associated with him. 
The learned judge was of opinion that the authority to make the levy 
was vested in the fiscal court, and not in the county court represented 
by the county judge, and sustained the demurrers of the county judge 
and of the sheriff. The plaintiff then amended his pétition by stat- 
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ing that the justices of the péace of the county were hostile to the levy 
o'f any tax> and could not be brought together to consider the matter ; 
that the county judge had declared that he would not call them together ; 
that the fiscal court is only required to hâve two sessions in each year ; 
that it has power to change the time of meeting, and cannot be called to- 
gether except by the county judge; and that by reason of the évasions 
of the members of the fiscal court he would be without any practical 
remedy. The county judge and the sheriff renewed their demurrers. 
The court sustained the demurrers and dismissed the pétition upon the 
same ground as he had sustained the previous demurrers. Some other 
considérations were advanced, to which \ve may refer later. The writ 
of error brings the order dismissing the pétition hère for review. 

In Meriwether v. Muhlenberg County Court, 120 U. S. 354, 7 Sup. 
Ct. 563, 30 L. Ed. 653, decided in 1887, it was held by the Suprême 
Court, following in that regard the décisions of the Kentucky Court 
of Appeals, that the duty of levying taxes under the provisions of the 
act of February 24, 1868, was a ministerial duty, which was devolved 
by the act upon the county court represented by the county judge, and 
not the county court called the "court of claims," consisting of the 
county judge and the justices of the peace of the county, and charged 
with the duty of laying the county levy, appropriating money, and 
transacting other financial business of the county. By the Constitution 
of Kentucky adopted in 1891 and the législation of the assembly dur- 
ing the years following its adoption, certain changes were made in 
regard to the powers and duties of the county courts, and it is con- 
tended for défendants in error that thèse changes hâve resulted in 
transferring the duty of levying the taxes required by the act of 1868 
from the county judge to the "fiscal court" of the county as it is now 
called. For the plaintiffs it is contended, first, that if it was intended 
to make this substitution, the new remedy is so uncertain and inse- 
cure that the change amounts to an impairment of the obligation of 
the contract of the county with the holders of its bonds ; but, second, 
that in fact no such transfer of this particular duty was contemplated 
by the convention or by the Législature in ordaining the provisions 
referred to. We pass by without deciding the first of the propositions 
of the plaintiffs thus stated, for the reason that we are of opinion that 
their second proposition is correct. By section 140 of the new Con- 
stitution it was ordained that there should be a county court in each 
county, and by section 141 that : 

"The jurisdiction of the county court shall be uniform throughout the state, 
and shall be regulated by gênerai law and until changed shall be the same as 
now vested In the county courts of this state by law." 

Then section 144 provides that: 

"Countles shall hâve a fiscal court, which may consist of the Judge of the 
county court and justices of the peace, in which court the judge of the county 
court shall préside if présent, or a county may bave three commissioners to 
be elected by the county at large, who together with the judge of the county 
court shall constitute the fiscal court. A majority of the members of said court 
shall constitute a court for the transaction of business." 

Inasmuch as the new Constitution was to take the place of the old sne, 
thèse provisions simply continued the old courts, bestowing upon the 
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court of claims a title which would always hâve better described it In 
regard to taxation, section 171 provided that "ail taxes shall be levied 
and collected by gênerai laws." Stress was laid upon this provision 
by the court below and by counsel in argument hère, as if it established 
a new rule of taxation which had the effect to extinguish ail inconsistent 
laws. But this is clearly a mistake. The convention did not intend 
to arrest the levy and collection of taxes under existing laws, but that 
the Législature should enact gênerai laws for the levy and collection 
of taxes, after which, and by conséquence whereof, they would be levied, 
etc., by gênerai laws. But with respect to this particular law it was im- 
possible that the Constitution should hâve repealed it. It did not nullif y 
this statute when it declared that statutes inconsistent with it should 
be void at that time or at some future time unless the Constitution 
should provide a certain équivalent; and this the Constitution did not 
do. It supplied no new remedy, and, if the old was not continued, there 
would hâve ensued a complète lapse of the obligation of the contract, 
with a prospect that perhaps some remedy would be supplied by future 
législation. With respect to the obligation of a municipality, the sub- 
stance of its value consists of the means provided for its enf orcement ; 
and it is no more possible for the people, by a provision of their Consti- 
tution, to impair the obligation of such a contract, than for a Législa- 
ture of a state. But we hâve no need to pursue this Une of discussion 
further. We hâve referred to the established rule upon the subject as 
a reason for believing that the framers of the new Constitution did not 
intend to disturb this then existing law, and, if there were nothing more, 
we should hâve no hésitation in concluding that this was a law which 
was not presently repealed. But to guard against ail misapprehensions, 
and to assure the préservation of existing rights, it was provided in a 
schedule which dominated this subject that "ail rights, actions, prose- 
cutions, claims and contracts of the state, counties, individuals or bodies 
corporate, not inconsistent therewith shall continue as valid as if this 
Constitution had not been adopted." The holders of thèse bonds had 
a right, and a remedy which was the essence of it, secured by a pre- 
existing law. We are not concerned now with the question whether it 
was permissible to supply an équivalent remedy, for we are seeking only, 
to ascertain the meaning and intent of the Constitution. Section 59, 
under the title "Législative Department," declared that the General As- 
sembly shall not pass local or spécial acts to authorize or regulate the 
levy, the assessment, or collection of taxes. But this was a restriction 
upon future législation, and in no wise impaired the validity of former 
laws, or the rights secured under them. This would be so even with- 
out the express déclaration above quoted. For thèse reasons we think 
it entirely clear that the Constitution in no wise disturbed or affected 
the opération and effect of the act of February 24, 1868. But it is 
contended that, if the Constitution did not repeal that act, the subsé- 
quent enactments of the General Assémbly did hâve that effect. We 
may say once for ail that, so far as the subject of discussion is con- 
cerned, no subséquent législation was had which would not hâve been 
equally valid if the new Constitution had not existed. 

The Constitution directed that the Governor should appoint three 
commissioners to revise the statute laws and prépare amendments to 
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conform them to the Constitution, and that such revision and amend- 
ments should be laid before the next General Assembly for adoption or 
rejection in whole or in part. This was done. The General Assembly 
at its next session passed acts on différent dates, and then finally as- 
sembled them with other statutes by revision in one whole, which was 
denominated the "Kentucky Statutes of 1894." On April 18, 1892, 
an act was passed containing the following provisions: 

"The court of clailns or levy or fiscal court of each county In this common- 
wealth is hereby authorized to levy and collect a poli and ad valorem tax to 
pay of£ the existing current indebtedness and to defray the current and neces- 
sary expenses of the respective counties of the commonwealth of Kentucky. 
But this àct shall not be construed so as to authorize the court of claims or 
any fiscal court of any county to levy a tax to pay any railroad bond indebted- 
ness of any interest on any such indebtedness. That the poil tax shall not 
exceed $1.50 on each maie person of the âge of twenty-one years or more resid- 
ing in the county. The ad valorem tax shall not exceed fifty cents on the 
$100.00 worth of taxable property assessed in the county." Acts 1891-92, p. 40, 
c. 26, § 1. 

And on Gctober 17, 1892, another act of that Législature was passed 
reading as follows : 

"The fiscal courts shall hold their sessions at the county seats of their re- 
spective counties, and shall hâve jurisdiction to levy each year for county pur- 
poses a poll-tax on each maie inhabitant of the county over twenty-one years 
of âge not exceeding one dollar and fifty cents, and an ad valorem tax on ail 
property subject to taxation within the county, whether belonging to natural 
persons or corporations, companies or associations, not to exceed fifty cents on 
each one hundred dollars in value thereof as assessed for state purposes, unless 
an additional tax be required to enable the county or taxing district thereof 
to pay the interest on and provide a sinking fund for the extinction of indebted- 
ness of the county or district crieated prior to September twenty-eight, one 
thousand eight hundred and ninety-one, and for that purpose the fiscal court 
shall bave jurisdiction to levy such additional tax as niay be authorized by 
law in force prior to September twenty-eight, one thousand eight hundred and 
ninety-one, and shall superintend the collection of ail such tax." Acts 1891-92, 
p. 270, c. 101, § 7. 

Both thèse enactments were earried into the revision by the same 
Législature, and are found in the same chapter 52 (Ky. St. 1894), under 
the title "Fiscal Courts." In the following order, in that chapter, sec- 
tion 1833 provides that the fiscal court in each county shall consist of 
the county judge and the justices of the peace. Section 1834 provides 
"that unless ptherwise provided by law, the corporate powers of the 
several counties of the state shall be exercised by the fiscal court thereof, 
respectively." Then in section 1839 is the above-quoted provision of 
the act of October 17, 1892. Section 1840 confers similar, but no more 
spécifie, authority.; and section 1882 is the foregoing quotation from 
the act of April 18, 1892. It is contended for the respondents that 
section 1839, having been originally passed at a later date than section 
1882, repealed the same by implication, and upon this assumption that 
one is'a later act than the other, the rule of construction which is sup- 
posed to be applicable to statutes holding that relation is invoked. We 
doubt, however, whether upon this assumption the later statute, which 
simply confers a jurisdiction in gênerai terms, would repeal an act 
which so specifically denied jurisdiction in a particular class of cases. 
There is room for both statutes to hâve a field of opération, the spécial 
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statute in the particular cases and the gênerai statute in the cases not 
thus eliminated ; for it is not doubted that à county may hâve many oth- 
er kinds of ïndebtedness than "railroad bonded indebtedness." But we 
do not think the rule sometimes applicable to a spécial act succeeded 
by a gênerai one should be applied hère. The gênerai rule is that an act 
which relates to a particular subject is not repealed by a later one which 
is gênerai in its terms, but would include the particular case if that 
were not already provided for. The exception to this rule is that, if 
it plainly appears that the later gênerai statute was intended to cover 
the particular case, and hold sway in place of the former act, the latter 
must be regarded as repealed by implication. But, as repeals by im- 
plication are not favored, the intent to repeal must "plainly appear." 
And it is manifest that it cannot be said that the intention to repeal is 
clearly shown when the gênerai statute by its own terms admits of ex- 
ceptional cases where other provision is made. The above-stated rule 
has been applied in a great number of cases by the Suprême Court of 
the United States, and the exception in some. The cases most nearly 
in point hère are State v. Stoll, 17 Wall. 425, 21 L. Ed. 650 ; Ex parte 
Crow Dog, 109 U. S. 556, 3 Sup. Ct. 396, 27 L. Ed. 1030 ; Chew Heong 
v. United States, 112 U. S. 536, 5 Sup. Ct. 255, 28 L. Ed. 770. But 
the revision of 1894 was a single body of statutes, and ail its parts were 
brought in and re-enacted. Each chapter and ail related parts having 
référence to any given subject treated are deemed to be a fresh ex- 
pression of the law. We think, therefore, that chapter 52 should be 
construed as if it were a single enactment. Ail parts of it are to be 
deemed to hâve been under the eye of the Législature when that body 
put it together and enacted it, and we believe that in such case the au- 
thorities upon the subject of statutory construction are generally agreed 
that the spécial déclaration will stand for the spécial matter, and the 
gênerai provision will cover ail other matters not thus set apart, or, if 
there be none such, then, of course, both cover the same territory, 
and that part of the statute last written will prevail. Sutherland on 
Statutory Construction, § 153 ; Commonwealth v. Huntly, 156 Mass. 
236, 30 N. E. 1127, 15 L. R. A. 839 ; Smith v. The People, 47 N. Y. 
330 ; State v. Rotwitt, 17 Mont. 41, 41 Pac. 1004. 

Then again it is to be borne in mind that section 1834 excludes from 
the powers of the fiscal court those cases where it is provided otherwise 
by law. If this means already provided by law, the présent case would 
be excluded from this grant of power. If it does not mean that, but 
means (as we think most likely) such provision as might be made in that 
revision or by some subséquent enactment, this case would also be ex- 
cluded. Again, the powers of the fiscal court are of a discretionary 
nature, requiring the exercise of judgment upon questions of expe- 
diency, and this is the reason why the justices of the peace of the 
county are brought in to aid the county judge by their counsel. And 
when it is said that that court shall hâve jurisdiction to levy taxes, more 
than the mère ministerial performance is intended. The amount of the 
taxes, and how much for the several purposes of the county, and in what 
year each tax should be raised — in short, the management of the fiscal 
affairs of the county— is delegated to it. But the levy of the tax re- 
quired by the act of 1868 was a ministerial duty, for the discharge of 
131 F.— 29 
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which there was no occasion for the exercise of the functions of the 
fiscal court. As was observed by Mr. Justice Harlan in Meriwether v. 
Mùhienberg County Court, supra: 

"It is clear that the levy and collection of a tax to meet a county subscription 
to the stock of a railroad company is not a business connected with the laying 
of the county levy, or with appropriations of money out of said levy." 

There was, therefore, no reason that we can see which should hâve 
moved the Législature to transfer this duty from the county judge, 
to whom it then belonged, to the fiscal court, unless it was the merely 
fanciful bne of creating uniformity ; and that this was not a dominating 
purpose is shown by the exclusion from the powers of the fiscal court 
of such matters as were otherwise provided for by law. It was of no 
conséquence to the county who should perform the duty. It was simple 
and absolute. The only conséquence would be that the change might 
afford "better means for embarrassing the creditors. Not only is it 
not permissible to attribute such a purpose, but we find, on the contrary, 
abundant évidence that the Législature had no thought of disturbing 
vested rights or rendering them less secure. So by section 1057, chap- 
ter 35 of the same revision, the Législature did not confine the power of 
the county court to the matters enumerated, but gave to it "such other 
jurisdiction as may be conferred upon it by law." And when, by sec- 
tion 1882, power was denied to the fiscal court "to levy a tax to pay any 
railroad bonded indebtedness," the law of 1868 conferring the power 
upon the county judge continued unrepealed, for there was no other 
law which furnished any remedy for enforcing payment of the bonds. 
Indeed, the distribution of the powers granted to thèse courts of the 
county, with the réservations contained in said grants, when construed 
and applied to the conditions then existing, as they should be, would, we 
think, retain the power hère in question in the county judge. 

Conceding that it would be in the power of the Législature to change 
the System of levying and collecting taxes in the state, providing an 
équivalent substitute for the former method is supplied, and assuming 
that a grant of power to the fiscal court to make a levy and order the 
collection is the équivalent of a command to the county judge to do it, 
we are nevertheless of opinion that the Législature did not intend to 
divest the power of the county judge to make the levy of taxes and or- 
der theif collection granted by the act under which the bonds in suit 
were issued. We are not aware that the proposition now advanced by 
the respondents has the support of any adjudication of either the state 
or fédéral courts, but it is not wholly new. It was put forward by 
Fleming, the county judge who preceded the respondent Sparks, in 
his response to the alternative writ of mandamus issued by the court 
below in the case of Jabine et al. against him and the county, as a rea- 
son why he should not be required as county judge to make the levy. 
The response was held by Judge Barr to be insumcient, and was over- 
ruled. The opinion which he filed does not exhibit any discussion of 
the point, but the judgment necessarily determined that the législation re- 
ferred to did not take away the power to make the levy. The record of 
that case, brought into this court by writ of error, exhibited this défense, 
and it lay at the root of the whole proceeding. Notwithstanding this 
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the order of the Circuit Court was affirmed. No opinion was written, 
but the judgrnent hère could not hâve been rendered if the respondent 
was not the proper person to be coerced by the writ. That judgrnent 
was between other parties, and so, of course, is not an estoppel. But it 
is in some sensé a précèdent. 

The court below, in its opinion, expressed its view to be that . 

"As to Blackwell, the sheriff, the pétition is manifestly prématuré. No levy 
having been made, his refusai to qualify was 'in the air.' Certainly nothing 
has as yet arisen to rnake it his duty to give the bond required of him by the 
act, or to colleet a levy which has not been made." 

But it was distinctly decided otherwise by the Suprême Court in 
Labette County v. Moulton, 112 U. S. 217, 5 Sup. Ct. 108, 28 L. Ed. 
698, where it was held proper to join in the writ those officers who were 
charged by law with the performance of successive duties required in 
the levying and collection of the tax. As soon as the levy has been 
made and tendered to him for collection, the sheriffs duty at once be- 
comes imperative to proceed to give the bond, to qualify himself, and 
to colleet the tax. That was a duty he took upon himself when he as- 
sumed his office. If he will not do that, the act of February, 1868, 
déclares he shall forfeit his office and the county judge is required to 
déclare the forfeiture, and thereupon to appoint a collecter, who, if he 
accepts the appointment, must give the bond, and thereupon has the 
powers and duties of the sheriff in making the collection. It is argued 
for the respondents that when the sheriff has, upon his entrance into 
office, given the bond required of him to qualify himself, that bond 
secures the performance of every duty cast upon him as sheriff, and 
the further bond required of him when he cornes to colleet a tax is a 
cumulative security, and that it is only the failure to give the original 
bond which justifies his removal from office; and Schuff v. Pflanz, 99 
Ky. 97, 35 S. W. 132, is cited, which hardly sustains the proposition 
contended for. But, assuming the gênerai law as it now exists to be 
as contended, that in no wise relieves the stress of the obligation of the 
fifteenth section of the act of 1868, which déclares that, if the sheriff 
will not give the bond, he shall forfeit his office; and this law, as we 
hâve held, has not been repealed. It would seem that, if the machinery 
for collecting the tax has been changed to such an extent as the con- 
tention just noticed would indicate, the question whether an équivalent 
remedy has been provided might become serious ; but we hâve proposed 
to pass that question. 

It was held in Jabine et al. v. Sparks, supra, by Judge Barr, whose 
ruling was affirmed by this court, that, if the sheriff should refuse to 
give the bond required by the fifteenth section of said act of 1868, 
the county judge should remove him, and then proceed to appoint a col- 
lecter. The course of proceeding there marked out should be followed 
hère. 

The order dismissing the plantiff's pétition will be reversed, with 
costs, and the Circuit Court will be directed to overrule the respondents" 
demurrer, and to proceed in conformity with law, and not inconsistently 
with this opinion. 
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UNITED STATES v. GEDDES. 

(Circuit Court of Appeals, Sixth Circuit. June 8, 1904.) 

No. 1,270. 

1. Safety Appliance Act— Noncompliance — Interstate Traffic— Intrastate 
Railroads. 

Défendant, as receiver, operated a narrow gauge railroad wholly in Ohio, 
which connected at one of its termini with the B. & O. Railroad. Défend- 
ant refused to ship interstate traffic over his road, either received from or 
delivered to the B. & O. road, under a tbrough bill of lading, or any other 
arrangement, except that, on the delivery of such freight shipped over 
defendant's road under a local bill of lading at its terminus, it should be 
received for transportation without the state by the B. & O. road under 
another bill of lading, the latter road assuming defendant's local freight 
charge, and défendant, on receiving such shipments from the B. & O. for 
transportation to points on his Une, charged a local freight tariff from 
the receiving point to destination, also assuming payment of the B. & 
O.'s advance charges, settlement of freight between the parties being 
made weekly. Held, that defendant's railroad was not engaged in inter- 
state commerce within the meaning of, and was, therefore, not liable for 
penalties for noncompliance with, the safety appliance act (Act Cong. 
March 2, 1893, c. 196, 27 Stat. 532, as amended by Act Cong. April 1, 1896, 
c. 87, 29 Stat. 85 [U. S. Comp. St. 1901, p. 3175]), requiring common carriers 
engaged in interstate commerce by railroad to equip their cars with auto- 
matic couplers, etc. 

In Error to the District Court of the United States for the Southern 
District of Ohio. 

This was a suit on behalf of the United States for the recovery of penalties 
provided by Act Cong. March 2, 1893, c. 196, § 6, 27 Stat. 532, as amended by 
Act Cong. April 1, 1896, c. 87, 29 Stat. 85 [U. S. Comp. St. 1901, p. 3175], known 
as the "Safety Appliance Act." The sections of the act involved are : 

"Section 1. That from and after the lst day of January, 1898, it shall be 
unlawful for any common carrier engaged in interstate commerce by railroad 
to use on its line any locomotive engine in moving interstate traffic not equipped 
with a power driving wheel brake and appliances for operating the train brake 
System, or to run any train in such traffic after said date that has not a suffi- 
rent number of cars in it so equipped with power or train brakes that the 
engineer on the locomotive drawing such train can control its speed without 
requiring brakemen to use the common hand brake for that purpose." 

"Sec. 2. That on and after the lst day of January, 1898, it shall be unlawful 
for any such common carrier to haul or permit to be hauled or used on its line 
any car used in moving interstate traffic not equipped with couplers coupling 
automatically by impact, and which can be uncoupled without the necessity of 
men going between the ends of the cars." 

"Sec. 6; That any such common carrier using any locomotive engine, running 
any train, or hauling or permitting to be hauled or used on its line any car in 
violation of any of the provisions of this act, shall be liable to a penalty of 
one hundred dollars for each and every such violation, to be recovered in a 
suit or suits to be brought by the United States District Attorney in the dis- 
trict court of the United States having jurisdiction in the locality where such 
violation shall hâve been committed ; and it shall be the duty of such District 
Attorney to bring such suits upon duly verifled information being lodged with 
him of such violation having occurred; and it shall also be the duty of the 
Interstate Commerce Commission to lodge with the proper district attorneys 
information of any such violations as may coine to its knowledge," etc. 

The pétition contains four causes of action, alleging four violations of the 
law, based upon the movement o-f four cars used in moving interstate traffic, 
but not equipped with automatiç couplers. A jury was waived and the court 
found in favor of the défendant on the ground that the railroad operated by 
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hlm was not engagea in Interstate commerce and that the cars complained of 
were not used in moving interstate traffic. 

The Ohio River & Western Railway Company (operated by the défendant as 
receiver) was, at the time of the acts complained of, a common carrier owning 
and operating a narrow gauge railroad about 100 miles long, wholly within the 
state of Ohio, froni Bellaire, on the Ohio river, to Zanesville, a town in the in- 
terior. At Bellaire it connected with the Baltimore & Ohio road, in the sensé 
that it received from the Baltimore & Ohio freight from other states marked 
for points on its line, and delivered to the Baltimore & Ohio freight from points 
on its line marked for other states, in the following manner : There was no 
interchange or common use of cars, the gauges of the two roads being différent. 
The cars of the défendant road were used only on its own line. But a transf er 
track ran from the main line of the Baltimore & Ohio to the terminal station 
of the défendant road, so that the freight cars of the two roads could be 
placed alongside adjoining platforms and tbe transfer of freight made by the 
use of trucks handled by the Baltimore & Ohio men. No through bills of lading 
for such freight were issued by either road, no through rate was flxed by 
mutual arrangement, and no conventional division of a through freight charge 
was made. Each road chargea and collected its local freight rate in this way : 
Freight transported to Bellaire by the défendant road and marked for a point 
in another state was delivered to the agents of the Baltimore & Ohio, with an 
expense or transfer Mil, which stated the original point of shipment, the con- 
signée and place of consignment, and the freight charges of the delivering road. 
Waybills also accompanied the traffic. On taking charge of the freight, the 
Baltimore & Ohio would assume the payment of the freight charges of the de- 
fendant road, collecting the entire charges on delivering the freight at its desti 
nation. The same method was pursued with respect to freight coming from 
outside Ohio, and destined for a point on the line of the défendant road within 
Ohio, except that the agents of the Baltimore & Ohio at Bellaire would bring 
the traffic to and put it in the cars of the défendant road. On receiving the 
freight, with the expense or transfer bill, the défendant road would assume the 
charges of the Baltimore & Ohio, collecting the entire freight charges at the 
destination. There were weekly settlements between the two roads of thèse 
collections, and the payment of any balance found to be due on such settle- 
ments ; but each road became responsible for the freight charges of the other, 
whether they were ever collected from the consignée or not. Such transfers 
of traffic were made nearly every day. Each company's freight charges were 
in accordance with its own rates. 

The acts upon which the suit was based were the hauling in a car not 
equipped with automatic couplers, from Summerfleld, Ohio, to Bellaire, Ohio, 
of 37 cases of eggs destined for Pittsburg, Pa., and delivered at Bellaire to the 
Baltimore & Ohio road for shipment there ; and the hauling in three separate 
cars not equipped with automatic couplers, from Bellaire, Ohio, to Woodsfield, 
Ohio, of certain coils of wire rope shipped from Philadelphia, consigned to 
Woodsfield, and transferred from the Baltimore & Ohio to the défendant road 
at Bellaire for shipment to Woodsfield. It does not appear that any through 
bills of lading were issued for this freight. The form of bill of lading used by 
the défendant company was produced. It had on it the following printed 
notice : "This blank must in no case be filled with the name of any station or 
place beyond the line of this company's road," 

Sherman T. McPherson and L. A. Shaver, for the United States. 
W. F. Hunter, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge, after making the foregoing statement 
of the case, delivered the opinion of the court. 

In the cases of The Daniel Bail, 10 Wall. 557, 565, 19 L. Ed. 999 
(decided in 1870), and Coe v. Errol, 116 U. S. 517, 528, 6 Sup. Ct. 475, 
479, 29 L. Ed. 715 (decided in 1885), it was held that: 
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"Whenever a commodity has begun to move as an article of trade from one 
state to another, commerce in that commodity between the states has com- 
menced." 

In the former case it is said : 

"The fact that several différent and lndependent agencies are employed in 
transporting the commodity, some acting entirely in one state, and some acting 
through two or more states, does in no respect affect the charaeter of the trans- 
action. To the extent in which each agent acts in that transportation, it is 
subject to the régulation of Congress." Page 565, 10 Wall., 19 L. Ed. 999. 

And in the latter: 

"But this movement [from state to state] does not begin until the articles 
hâve been shipped or started for transportation from the one state to the other. 
The carrying of them in carts or other vehicles, or even floating them to the 
dépôt where the journey is to commence is no part of that journey. * * * 
Until actually launched on its way to another state, or committed to a common 
carrier for transportation to such state, its destination is not flxed and certain." 
Page 528, 116 U. S., page 479, 6 Sup. Ct, 29 h. Ed. 715. 

The Daniel Bail Case involved the authority of the United States to 
license a vessel engaged in transportation on its navigable waters, and 
Mr. Tustice Field, who delivered the opinion, took pains to say (page 
566", 10 Wall., 19 L. Ed. 999) : 

"We are not called upon to express an opinion upon the power of Congress 
over interstate commerce when carried on by land transportation." 

In 1887, Congress passed what is known as the "Interstate Com- 
merce Act" (Act Feb. 4, 1887, c. 104, § 1, 24 Stat. 379 [U. S. Comp. St. 
1901, p. 3154]), and, not content with the définition to be drawn from 
thèse cases, in the first section defined as follows, common carriers en- 
gaged in interstate or foreign commerce made subject to the act: 

"The provisions of this act shall apply to any common carrier or carriers en- 
gaged in the transportation of passengers or property wholly by railroad, or 
partly by railroad and partly by water, when both are used, under a common 
control, management, or arrangement, for a continuons carriage or shipment, 
from one state or territory of the United States, or the District of Columbia, 
to any other state or territory of the United States or the District of Columbia, 
or from any place in the United States to an adjacent foreign country, or from 
aDy place in the United States through a foreign country to any other place 
in the United- States, and also to the transportation in like manner of property 
shipped from any place in the United States to a foreign country and carried 
from such place to a port of transshipment, or shipped from a foreign country 
to any place in the United States and carried to such place from a port of entry 
either in the United States or an adjacent foreign country." 

In Texas & Pacific Railway v. Interstate Commerce Commission, 162 
U. S. 197, 16 Sup. Ct. 666, 40 L,. Ed. 940, the Suprême Court, speaking 
by Mr. Justice Shiras, after quoting the above provisions, said (page 
212, 162 U. S., page 672, 16 Sup. Ct, 40 L. Ed. 940) : 

"It would be difflcult to use language more unmistably signifying that Con- 
gress had in view the whole field of commerce (excepting commerce wholly 
within a state), as well that between the states and territories as that going 
to or coming from foreign countries." 

If this statement be accurate, if Congress, by this définition, did mean 
to include within its regulating power every carrier engaged in inter- 
state or foreign commerce, then to be a "common carrier engaged in 
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interstate commerce by railroad," within the meaning of the Safety Ap- 
pliance Act, a railroad must be "engaged in the transportation of pas- 
sengers or property wholly by railroad or partly by railroad and partly 
by water when both are used, under a common control, management, or 
arrangement for the continuous carriage or shipment" from one state 
to another. The court below, taking the view that the interstate com- 
merce act and the safety appliance act are in pari materia, and referring 
to the above définition, reached the conclusion there was no arrange- 
ment between the two roads for a continuous carriage or shipment from 
one state to another, and therefore found in favor of the défendant, 
holding it was not engaged in interstate commerce. 

It is vigorously insisted that the acts are not in pari materia, and 
that Congress, by the use of broader terms in the later act, intended a 
wider application of its provisions. In one sensé, the two acts are in 
pari materia, in another, not. Both relate to the régulation of com- 
merce among the states under the supervision of the Interstate Com- 
merce Commission. The first deals largely with rates and fares— the 
cost of the commerce; the second with locomotives and cars — the in- 
strumentantes used to carry it on. The first was intended, primarily, 
to protect shippers ; the second, railroad employés ; both, ultimately, to 
promote the best interests of the public. In each act, Congress seeks 
to regulate commerce. What commerce? Commerce among the sev- 
eral states. It was désirable, therefore, in the first act, to define that 
commerce. Having done this once, it was sufficient, in the second act, 
to apply its provisions to carriers "engaged in interstate commerce," 
adopting the définition of the first. This brings us to the question 
whether the défendant was "engaged in interstate commerce" within 
the meaning of the congressional définition. 

In the case of Cincinnati, New Orléans & Texas Pacific Railway v, 
Interstate Commerce Commission, 162 U. S. 184, 16 Sup. Ct. 700, 40 
L. Ed. 935 (the Social Circle Case), it was held that the Central Railroad 
of Georgia was engaged in an act of interstate commerce in transport- 
ing from one point to another in Georgia f reight which had been ship- 
ped from Cincinnati, Ohio, to Social Circle, Ga., under a through bill 
of lading, with a through charge and an arrangement for a coHventional 
division of the entire charge among the railroads contributing to the 
movement of the traffic. Mr. Justice Shiras, speaking for the court, 
said (page 193, '162 U. S., page 704, 16 Sup. Ct., 40 L. Ed. 935): 

"Ail we wish to be understood to hold is that when goods shipped under a 
through bill of lading, from a point in one state to a point in another, are re- 
ceived in transit by a state common carrier under a conventional division of 
the charges, such carrier must be deemed to hâve subjected its road to an ar- 
rangement for a continuous earriage or shipment within the meaning of the 
act to regulate commerce. When we speak of a through bill of lading, we are 
referring to the usual method in use by Connecting companies, and must not 
be understood to imply that a common control, management, or arrangement 
might not be otherwise manifested." 

"It may be true," said the same Justice (page 191, 162 U. S., page 703, 16 
Sup. Ct, 40 L. Ed. 935), "that the Georgia Railroad Company, as a corporation 
of the state of Georgia, and whose entire road is within that state, may not 
be legally compelled to submit itself to the provisions of the act of Congress, 
even when carrying between points in Georgia freight that has been brought 
from another state." 
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In the présent case there was no through bill of Iadîng, no through 
charge, no conventional division thereof among the carriers, and no ar- 
rangement for a continuons carriage or shipment, unless the method of 
transfer by which the receiving road assumed the payment of the char- 
ges of the delivering road constituted such an arrangement. If it did, 
then the only way a local road can escape participation in an arrange- 
ment for a continuous carriage or shipment of freight from one state 
to another is to refuse altogether to handle such freight ; and it cannot 
do this, for, as a common carrier, it is bound to receive and transport 
from one point to another on its line, freight offered it for transporta- 
tion, regardless of the origin or destination of the freight ; so, notwith- 
standing the fact that, in the cases of Osborne v. Florida, 164 U. S. 650, 
17 Sup. Ct. 214, 41 L. Ed. 586, Pullman Company v. Adams, 189 U. S. 
420, 23 Sup. Ct. 494, 47 L. Ed. 877, and Pennsylvania R. R. Co. v. 
Knight, 192 U. S. 21, 24 Sup. Ct. 202, 48 L. Ed. 325, the Suprême 
Court apparently recognized the privilège of express, sleeping car, and 
railroad companies to limit the nature of their business, making it local 
or interstate or both, as they please, under this construction of the 
law, there could be no option or choice on the part of the local road as 
to whether it would or would not engage in interstate commerce, and 
thus subject itself to the acts of Congress regulating that business. 

The défendant company did ail it could to keep its business local. 
It limited its interest, so far as it could, to the transportation of the 
freight over its own line. It made no arrangement with the Baltimore 
& Ohio for through carriage either way. It was interested in none. 
It shared in none. It was interested only in its own local charge, and 
whatever arrangement it made was with a view simply of securing 
this. The fact that certain goods transported by it were marked for 
other states or received from other states did not make it a party to any 
arrangement for their interstate transportation in either direction. The 
part it performed was purely local. The interstate portion of the 
transportation was performed by the Baltimore & Ohio. When it de- 
livered the goods to that road, they were still in Ohio. They might 
hâve stopped there for aught it cared. It had made no arrangement 
for their transportation any further. And so with the goods it re- 
ceived from the Baltimore & Ohio. They were offered to it in Ohio, 
and it was a matter of indifférence to it where they came from. It had 
been no pârty to their transportation into Ohio. It received them vir- 
tually as Ohio goods, and carried them from one point to another in the 
state. 

Taking the view that the défendant road, at the time of the acts 
complained of, was not engaged in interstate commerce, and that the 
cars which hauled the cases of eggs from Summerfield to Bellaire, and 
the coils of rope from Bellaire to Woodsfield, were not engaged in 
"moving interstate traffic," we affirm the judgment of the lower court. 
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ARROTT v. STANDARD SANITARY MFG. CO. 

STANDARD SANITARY MFG. CO. v. ARROTT. 

(Circuit Court, W. D. Pennsylvanie July 1, 1904.) 

Nos. 16, 21. 

1. Patents— Peioe Invention— Sufficiency of Evidence. 

Oral testimony of prior invention and use, not only unsupported by any 
writing or exhibits, but also contradicted upon the question of priority of 
date, and which, at best, shows only an unsuccessfnl and abandoned ex- 
periment, is insufflcient to defeat a patent. 

2. Same— Pkiority of Invention. 

The Arrott patent, No. 633,941, for a dredger for pulvérulent material, 
heia not to hâve been anticipated by a device alleged to hâve been previ- 
ously invented and put into use by another. 

3. Same— Equitable Assignment. 

Evidence considered, and lield not to sustain the claim of a défendant 
to the équitable ownership of a patent as against the patentée, either on 
the ground of contract or estoppel. 

In Equity. Suit for infringement of letters patent No. 633,941, for 
a dredger for pulvérulent material, granted to James W. Arrott, Jr., 
September 26, 1899, and cross-suit for spécifie enforcement of an al- 
leged contract for the assignment of such ratent to défendant. On 
final hearing. 

In No. 16 : 

Christy & Christy, for complainant. 

Lyon, McKee & Mitchell and Connolly Bros., for respondent 
In No. 21 : 

Connolly Bros, and Lyon, McKee & Mitchell, for complainant 

Christy & Christy, for respondent. 

ACHESON, Circuit Judge. There are before the court for décision 
cross-suits in equity which hâve been heard together upon the pleadings 
and proofs. The original suit was brought by James W. Arrott, Jr., 
against the Standard Sanitary Manufacturing Company, for the in- 
fringement of his letters patent No. 633,941, for an improvement in 
dredgers for pulvérulent material, granted to him on September 26 
1S99. The invention has relation to the sifting and distributing of 
powdered enameling material on the heated surface of bath tubs and 
other vessels, accomplished by a pneumatic agitator attached to the 
dredger, and adapted to vibrate the sieve. The answer to the bill in the 
first case set up two défenses, namely, first, the prior invention and use 
of this improvement by Oscar Marschuetz at Louisville, Ky. ; second, 
the ownership by the défendant corporation of the patented invention, 
and its équitable title to the patent acquired bv the défendant through 
and from the patentée, Arrott. Subsequently the Standard Sanitary 
Manufacturing Company filed a bill against James W. Arrott, Jr., set- 
ting up its alleged équitable title to the patent, and praying spécifie per- 
formance of an alleged contract with Arrott for the conveyance by him 

H 1. See Patents, vol. 38, Cent. Dig. §§ 71, 73, 78. 
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to the défendant company of the patent. The patentability of the im- 
provement is not denied, and the use by the Standard Sanitary Manu- 
facturing Company of the patented dredger is admitted. We hâve 
then before us, and will consider in the order named, the two disputed 
questions involved in this litigation, to wit, the question of priority of 
the invention, and the question of the said company's alleged équitable 
title to the invention and patent. 

1. At the time of the invention of the patented improvement, James 
W. Arrott, Jr., was superintendent of the enameling department of the 
old Standard Manufacturing Company, in Allegheny City, Pa. The 
évidence of Reed and Hunter, witnesses for the company, the Exhibit 
"bill for the First Arrott Hammer," and the testimony of Arrott himr 
self, clearly show that Arrott's original conception dates back at least 
to February 14, 1898, and that from that date until June 30, 1898, 
when his device had been reduced to complète and operative form, lie 
was diligently engaged in perfecting it. Marschuetz, who is alleged 
to hâve made and used a dredger similar to Arrott's, was superintend- 
ent of the Ahrens & Ott Company, of Louisville, Ky. — one of the con- 
cerns which afterwards was absorbed by the Standard Sanitary Man- 
ufacturing Company, a combination of a number of concerns formerly 
engaged in the manufacture of bath tubs and other sanitary articles and 
appliances. It is claimed by the company that Marschuetz made the in- 
vention about October, 1897, and used it at the plant of the Ahrens & 
Ott Company at Louisville for a very short period. Marschuetz him- 
self, testifying for the company, states that, after it was used off and 
on for about three months, it was put aside and never again used. This 
dredger was not produced. It is said to hâve been lost in a fire which 
occurred in August, 1901. The alleged anticipating dates of the making 
and use of this Marschuetz dredger rest altogether upon the bare recol- 
lection of the witnesses for the Standard Sanitary Manufacturing Com- 
pany, who testified in the fall of 1902. Not an anticipating date named 
by any of them is fixed by any exhibits, book entry, letter, or written 
mémorandum whatever. Thèse witnesses, who were mostly work- 
men at the Ahrens & Ott Company's establishment, do not agrée among 
themselves. Their testimony is vague and unsatisfactory. I hâve no 
hésitation in saying that thèse witnesses leave the matter of the alleged 
anticipation by Marschuetz in such doubt that this défense would fail 
even if there was no opposing évidence on the subject. As the Suprême 
Court of the United States declared in Deering v. Winona Harvester 
Works, 155 U. S. 286, 300, 15 Sup. Ct. 118, 123, 39 L. Ed. 153 : "Oral 
testimony, unsupported by patents or exhibits, tending to show prior 
use of a device- regularly patented, is, in the nature of the case, open 
to grave suspicion." Hère, however, the witnesses who testify to the 
alleged prior device and use by Marschuetz are met by a number of 
opposing witnesses, whose testimony convincingly shows that the Mar- 
schuetz device was not made or used until October 11, 1898. In my 
judgment, upon the question of priority of invention, the decided pré- 
pondérance of the évidence is with Arrott. Moreover, under the com- 
pany's own proofs, whatever Marschuetz essayed to do ended in failure. 
His device belongs to the category of abandoned experiments. 
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In Parham v. Machine Company, 4 Fish. P. C. 468, 482, Fed. Cas. No. 
10,713, Judge McKennan (speaking also for Judge Strong) said : 

"The évidence must establish clearly the priority of a complétée! and useful 
machine over the complainant's, or it is unavailable. To doubt upon this point 
is to résolve it in the négative." 

In the more récent case of the Barbed-Wire Patent, 143 U. S. 275, 
284, 12 Sup. Ct. 443, 447, 36 L. Ed. 154, the Suprême Court said: 

"We hâve now to deal with certain unpatented devices, claimed to be com- 
plète anticipation of this patent, the existence and use of which are proven 
only by oral testimony. In view of the unsatisfactory character of such tes- 
timony, arising from the forgetfulness of witnesses, their liability to mistakes, 
the proneness to recollect things as the party calling them would hâve them 
recollect them, aside from the temptation to actual perjury, courts hâve not 
only imposed upon défendants the burden of proving such devices, but hâve re- 
quired that the proof shall be clear, satisfactory, and beyond a reasonable 
doubt. Witnesses whose memories are prodded by the eagerness of interested 
parties to elicit testimony favorable to themselves are usually not to be de- 
pended upon for accurate information." 

Upon the proofs and under the authorities, I hold that the défense 
to the original bill based upon the alleged prior invention and use 
of this improvement by Marschuetz must be overruled. 

2. In respect to the alleged équitable title of the Standard Sanitary 
Manufacturing Company to the said patent, the averments of that Com- 
pany contained in its answer to the original bill and in its cross-bill 
against James W. Arrott, Jr., are, in substance, thèse, namely: That 
Arrott was a stockholder and Sirector of the Old Standard Manu- 
facturing Company, and that while thus interested in that company, and 
employed as its superintendent at its Allegheny City factory, and, un- 
der his contract, was to use his best endeavors to advance the interçsts 
thereof, and improve and perfect appliances to be used in its business, 
the improvement constituting the subject-matter of letters patent No. 
633,941 was made and reduced to practice, and afterwards used in the 
business of said company, and the expenses incurred in procuring the 
patent were paid by that company ; that said patent was taken and held 
by James W. Arrott, Jr., in trust for said company, and was used by 
the said company until the beginning of the year 1900 with the consent 
of said Arrott, it being the équitable owner of the improvement and 
patent; that on December 30, 1899, certain property of the Standard 
Manufacturing Company, including its plant in Allegheny City, and 
ail its patents, whether held in its own name or in the name of others, 
were sold to the Standard Sanitary Manufacturing Company ; that on 
the 26th of. January, 1900, James W. Arrott, Jr., entered into a contract 
with the Standard Sanitary Manufacturing Company, by which he was 
employed as gênerai superintendent of the factory in Allegheny City 
at an increase in salary, and by which he confirmed to the Standard 
Sanitary Manufacturing Company the right to patent No. 633,941, and 
he thereby agreed to assign to that company the said letters patent; 
that Arrott continued from the date of this contract, January 26, 1900, 
until about May 19, 1901, as gênerai superintendent of the Allegheny 
City factory, from which position he resigned on the date last men- 
tioned; and that the right of the Standard Sanitary Manufacturing 
Company to said letters patent and the use of the improvement was 
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never denied by James W. Arrott, Jr., until after his résignation of said 
position. 

In his answer to the cross-bill of the Standard Sanitary Manufac- 
turing Company, James W. Arrott, Jr., dénies that, under his contract 
with the old Standard Manufacturing Company, he was under any ob- 
ligations to make inventions for that company, or to transfer to it, or 
hold for its use and benefit, any letters patent he might obtain, and 
dénies that that company ever became or was the owner, in law or 
equity, of letters patent No. 633,941. He avers the fact to be that the 
use of said improvement was originally commenced by the Standard 
Manufacturing Company, with his knowledge and consent, in the ex- 
pectation and contemplation of a satisfactory agreement between that 
company and himself with relation thereto, and that thereafter, to wit, 
on October 23, 1899, that company, through its board of directors, ex- 
pressly recognized his title to said improvement and letters patent, and 
it was then and there agreed between himself and the company that 
the company should pay to him for the privilège of using the improve- 
ment at its factory a royalty or compensation which should be satis- 
factory to him, and that thereafter that company used the improvement 
under and subject to that agreement. He admits that on January 26, 
1900, he entered into a contract with the Standard Sanitary Manufac- 
turing Company under which he was employed as gênerai superintend- 
ent at the Allegheny City factory, but not at an increased salary, but 
at the sarne salary he had formerly received from the Standard Manu- 
facturing Company, and that he continued in the employ of the Stand- 
ard Sanitary Manufacturing Company under that contract until about 
May 19, .1901, when he resigned his position and left the company's 
employ. He dénies that by the contract of employment of January 26, 
1900, he confirmed to the Standard Sanitary Manufacturing Company 
the right to patent No. 633,941> and dénies that he thereby agreed to 
assigft said letters patent to said company. He avers that at the 
time he entered the employ of the Standard Sanitary Manufacturing 
Company, and thereafter until he left its employ, he was ready and 
willing to grant to that company a license under his said letters patent 
to use the improvement, upon the payment to him of a satisfactory 
royalty or compensation therefor, and that he so advisied the managing 
officers of that company. He dénies that he ever at any time consented 
to the use by that company of the said improvement otherwise than 
under the understanding that he should be duly compensated there- 
for. He further dénies the averment in the bill of complaint that he 
did not prior to his résignation, on May 19, 1901, deny any alleged right 
of the Standard Sanitary Manufacturing Company to the said letters 
patent, or to the use of the improvement, and avers the fact to be that 
during his term of employment he gave to that company notice, 
through one or more of its proper officers, of the said letters patent, and 
his claims thereunder, and denied the right of the compnay to use the 
improvement without making due compensation to him; and he ex- 
pressly dénies that the Standard Sanitary Manufacturing Company, by 
the contract of employment of January 26, 1900, or otherwise, ac- 
quired any équitable title or interest in or to the said letters patent. 
The answer of James W. Arrott, Jr., is responsive to and traverses ail 
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the allégations of the cross-bill upon which the right of the Standard 
Sanitary Manufacturing Company to équitable relief dépends. 

The proofs conclusively show that James W. Arrott, Jr., did not 
hold the letters patent No. 633,941 in trust for the Standard Manufac- 
turing Company, and that that company had no right to use the pat- 
ented improvement, except upon the basis of payment by the company 
to Arrott of a royalty satisfactory to him. The minute book of the 
company shows the following recited action in relation to said patent 
at a full meeting of the board of directors held on October 23, 1899 : 

"The matter of récognition of enameling appliances invented by James W. 
Arrott, Jr., and appliances for molding bath tubs invented by J. C. Reed was 
discussed, and it was agreed that such récognition be made on a royalty basis 
satisfactory to the said James W. Arrott, Jr., and J. C. Heed." 

Thus the matter stood between Arrott and the Standard Manufac- 
turing Company when the latter sold and transferred its property, in- 
cluding its patents, to the Standard Sanitary Manufacturing Company. 
The only right which passed from the Standard Manufacturing Com- 
pany to the Standard Sanitary Manufacturing Company, as respects 
patent No. 633,941, was the right defined in the above-recited minute 
of October 23, 1899, namely, the right to use the invention on "a roy- 
alty basis satisfactory to the said J. W. Arrott, Jr." The Standard 
Sanitary Manufacturing Company, however, never sought to exercise 
such right, but repudiated an arrangement with Arrott on a royalty 
basis, and set up a title hostile to him. No question of license to use 
the invention is involved in this case. The company, in its answer to 
the original bill, and also in its cross-bill, puts its case upon its alleged 
équitable ownership of the patent. That is the issue, under the plead- 
ings and proofs. 

Now, as we hâve already seen, the -Standard Manufacturing Com- 
pany had no équitable ownership or title in or to the patent, and con- 
veyed none to the Standard Sanitary Manufacturing Company. It 
remains, then, to inquire whether the company got an équitable title 
to the patent, or any interest therein, by virtue of a contract between it 
and Arrott, as alleged by the company in its answer and its bill. 

The évidence shows that the negotiations which resulted in the 
consolidation of the Standard Manufacturing Company and other con- 
cerns into the new company, the Standard Sanitary Manufacturing 
Company, were conducted on the part of the Standard Maufactur- 
ing Company by James W. Arrott, the elder (the father of James W. 
Arrott, Jr.), and Francis J. Torrance. They held the bulk of the 
stock of that company. The interest of James W. Arrott, Jr., in the 
Company was only one-eightieth part of the capital stock. I fînd from 
the proofs that James W. Arrott, Jr., took no active part in the nego- 
tiations for the combination, and that he made no représentations what- 
ever to any of the persons conducting the negotiations for other con- 
cems in respect to the ownership of the patent in controversy. The 
utmost that can be said is that he did not inform the gentlemen who 
were inspecting the Allegheny City plant that he was the owner of the 
patent. But he had no occasion * N speak on that subject. He was not 
asked anything about it, and I cannot see that he was under any obli- 
gation to give that information. He had a right to suppose that the 
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gentlemen representing the other concerns who were negotiating with 
Mr. Arrott, Sr., and with Mr. Torrance, had knowledge that the use 
by the old company of the patentée dredger was under the agreement 
with the old company spread out on the minute book. To hold that 
his mère silence under the circumstances operated as an estoppel 
against him, would be a cruel conclusion. Moreover, no matter of 
équitable estoppel has been set up by the Standard Sanitary Manufac- 
turing Company in its answer or in its cross-bill. Under its averments 
in the pleadings, if it has any équitable title to or interest in the pat- 
ent or the patented improvement, it is by express contract between 
the company and James W. Arrott, Jr. 

In this connection it is proper to refer to a letter dated January 17, 
1900, written by James W. Arrott, Jr., as superintendent of the new 
company, to Mr. E. L. Dawes, who was a member of the new company. 
Immediately after the new company commenced business, in January, 
1900, Arrott was directed to send one of the patented dredgers to the 
Dawes-Myler plant, at New Brighton, Pa., that being one of the con- 
stituent concerns constituting the new company. Thus it was that 
Arrott came to write the letter. It contains the following clause : 

"Yours of the 12th received, and ain pleased to know that the dredger is 
satisfactory. I wish to state to you simply as a matter of record that the 
patent on the dredger belongs to me and that the Standard Manufacturing 
Company has given me crédit for the invention and made satisfactory arrange- 
ment for its use hère. I am not, of course, worrying about the action of the 
new company in regard to such matters, but do not wish the adoption of the 
dredger in your works to mean that I acknowledge the right of the Standard 
Sanitary Manufacturing Company to use the same without any considéra- 
tion." 

According to the testimony on behalf of the new company, the 
alleged contract between it and James W. Arrott, Jr., by which the 
company acquired the équitable title to patent No. 633,941, was en- 
tered into at a meeting of the executive committee of the company held 
on January 26, 1900. The witnesses on the part of the company to 
show the alleged contract are Messrs. Myler, Cribben, Dawes, and 
Ahrens. Thèse gentlemen are ail stockholders in the new company. 
It seems very clear from what thèse witnesses say that the employment 
of Arrott and its terms were agreed on before any question was raised 
in respect to his patent. His salary was to be the same as that he had 
previously received from the old company, with an undefined further 
contingent based on the future resuit of the business. Mr. Dawes 
states : 

"After the salary was flxed up, he asked the question, what was going to be 
done with référence to his patent dredger? Différent members of the commit- 
tee stated that, as far as they were concerned, he had no patent dredger ; that 
the dredger was a part and pareel of the plant, and had been turned over with 
the plant by the stockholders of the Standard Manufacturing Company." 

And Mr. Dawes proceeds to state that a heated conversation followed. 
It can hardly be said that any of the witnesses on behalf of the company 
testify directly to the spécifie terms of an agreement between the com- 
pany and Arrott in respect to the patent, but their testimony indicated a 
belief on their part that Arrott had consented to the claim of the com- 
pany that it had acquired the patent by purchase from the old company. 
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Mr. Arrott himself testifies positively to the contrary, and states that 
in that interview, from first to last, he denied the clainx set up by the 
new company, and refused to recognize it. It appears from the com- 
pany's own testimony that a minute of the proceedings of that meet- 
ing was made at the time by Mr. Myler, the secretary of the company, 
and was entered upon the minute book. That minute is an exhibit 
in this case ofïered by each party. So far as it is important to this 
controversy, I quote the minute at length, to wit : 

"Mr. Charles F. Arrott and James W. Arrott, Jr., then came before the com- 
mittee, and after quite a discussion as to plans, management, etc., of the 
Standard Manufacturing Company, Mr. C. F. Arrott signifled his entire sat- 
isfaction, and the committee agreed to enter into a contract with him at an 
annual salary of $3,600 as manager of the Allegheny Works, and a further 
contingent based on the resuit of the business at the said Standard Mfg. Co.'s 
Works. 

"It was then agreed to enter into a contract with Mr. James W. Arrott, Jr., 
as General Superintendent of the Allegheny Works, known as the Standard 
Mfg. Co. Works, on a salary of $3,600 per year with the same understanding 
as to contingent with Mr. C. F. Arrott. 

"Further it was the gênerai understanding of the members of the Executive 
Committee that the Standard Sanitary Mfg. Co., own and control, and that 
the same should be transferred to this Company, the patents obtained by James 
W. Arrott, Jr., and those in process or already applied for with référence to 
the dredging of enamel. The company's control of thèse patents it is under- 
stood is in the United States only, and Mr. James W. Arrott, Jr., was advised 
to this effect. 

• »»»»»*»♦« 

"W. A. Myler, Secretary." 

This minute, in my judgment, is décisive against the allégation of the 
company that Mr. Arrott entered into the agreement upon which the 
company relies. It contains in clear terms a mémorandum of what was 
agreed on between Arrott and the company in respect to his employ- 
ment. This is the only agreement with him recorded. If there had 
been any such agreement made in respect to his patent as the company 
allèges, undoubtedly it would hâve been stated in the minute, which Mr. 
Myler himself testifies contains a correct record of the facts as they oc- 
curred at that meeting. It will be perceived that the minute merely 
sets forth what was the "gênerai understanding of the members of the 
Executive Committee" in respect to the patent, and that Mr. Arrott was 
so "advised." 

The allégation made by the company in its cross-bill that its right to 
the letters patent and to the use of the improvement was never denied 
by Arrott until after his résignation of his position as an employé of 
the company is positively disproved. It appears that his father, James 
W. Arrott, Sr., who died pending thèse suits, and whose testimony 
therefore is not before us, was the treasurer, a director, and a member 
of the executive committee of the new company. On the 30th of_ Jan- 
uary, 1900, four days after the company claims James W. Arrott, Jr., 
did agrée to convey his patent to the new company, he wrote to his 
father a letter in which the following passage occurs: 

"However, I was willing to accept the position offered, but I was not, nor 
will I give away that which I consider my own personal property, nor can 
I understand how the Standard Mfg. Co. could sell or give the impression that 
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it was selling something that did not belong to the eompany. I refer to the 
patents which I own and put into prâctical use. I feel that I hâve been ig- 
nored and that the résulta of my Inventions hâve not been considered in pro- 
portion to the saving they hâve caused." 

Mr. Arrott, Sr., immediately transmitted that Ietter to Mr. Ahrens, 
who was the président of the Standard Sanitary Manufacturing Com- 
pany. On February 3, 1900, Mr. Ahrens wro'te Mr. Arrott, Sr., ac- 
knowledging the receipt of the Ietter of Mr. Arrott, the younger. In 
the course of that Ietter, Mr. Ahrens states : 

"Yours of January 31st, enclosing Ietter from J. W. Arrott, Jr., is received 
and has had my careful attention. At the la'st meeting of the Executive Com- 
mittee, this matter came up and was fully discussed. AU of the members of 
the committee. recognized the value ot the process introduced by your son, and 
ail of lis united in giving him due crédit for it. We think he is entitled to 
récognition for what he has accomplished, and we supposed that this récogni- 
tion woûld be or had already been given him by the Standard Mfg. Co." 

We thùs see from his Ietter of January 17, 1900, to Dawes, and his 
Ietter of January 30th to Mr. Arrott, Sr., that James W. Arrott, Jr., 
consistently asserted his right to the patent in controversy as against the 
Standard Sanitary Manufacturing Company. The minute that eom- 
pany made and recorded by its own secretary of the proceedings of 
January 26, 1900, convinces me that the testimony of Mr. Arrott as to 
what occurred on that occasion is correct. I do not mean to impute 
any intentional misstatement to any of the gentlemen who hâve testi- 
fied on the other side, but I cannot avoid the conclusion that they are 
mistaken in thinking that Mr. Arrott assented on the occasion of the 
executive committee's meeting in January to the claim of the eompany. 

Upon a considération of the whole évidence, I am of opinion that the 
eompany has failed to substantiate its claim to équitable ownership of, 
or to any interest in, the patent in controversy. Let decrees be drawn, 
in accordance with the views expressed in the foregoing opinion, in fa- 
vor of James W. Arrott, Jr. 



KAHN V. STARRELLS. 

(Circuit Court, E. D. Pennsylvanie July 15, 1904.) 

No. 17, 

Patents^-Novemy— Flat Knit Caps. 

The Kahn patent, No. 669,011, claim 3, covering as an article of man- 
ufacture a flat knit cap formed from a single length of tubular fabric by 
distending and setting it on a block or former, is void for lack of noveîty; 
the product, as distinguished from the process of niaking, differing not at 
ail from other caps in extensive prior use. 

Same— Pbocess— Invention. 

The Kahn patent, No. 669,011, claims 1 and 2, which cover a method 
or process of making flàt knit caps, are void for lack of patentable in- 
vention, the process claimed and described differing from that previously 
used only in the degree of prominence given to certain of the steps em- 
ployed, which are essentially alike in bôth; the desired shape being ob- 
tained in the older method more by fashioning in the knitting, and in, 
that of the patent more by distending the knitted fabric by stretching.. 
The patent held, also, not infringed, if conceded validity. 
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3. Same— Lessening Cost of Manutactube. 

An improvement in a mechanlcal process whlch results In lncreased 
rapidity of manufacture, and conséquent cheapening in cost of the article, 
does not for that reason alone disclose invention, where the steps in the 
process remain the same; the only différence being in the relative extent 
to which certain of such steps are carried. 

In Equity. Suit for infringement of letters patent No. 669,011 for 
a flat knit cap, and art of making same, granted to Nathan E. Kahn 
February 26, 1901. On final hearing. 

Joseph C. Fraley, for complainant 
Lewis L. Smith, for défendant. 

ARCHBALD, District Judge. 1 The patent in suit was issued to 
Nathan E. Kahn February 26, 1901, and has to do with the making of 
flat knit worsted caps, having a fuzzy or fleecy exterior, familiarly 
known as "tam-o'-shanters." If the case tumed on whether Kahn or 
the défendant Starrells was the first to devise and use the particular 
method in controversy, there would be little difficulty in disposing of it. 
The application on which the patent is based was filed July 18, 1900, 
but the évidence shows that Kahn was at work on the idea as early as 
December, 1899, and had fully compassed it by the middle of March 
following; offering his goods to the trade and taking orders in May 
and June. This is substantiated by a number of disinterested witnesses, 
whose stories are circumstantial and convincing, and is also sustained 
by documentary proof in the way of letters. The évidence to meet this 
on the part of the défendant is far from satisfactory. So far as his 
own testimony is concerned, it consists of vague assertions, which do 
not stand analysis, that he was making similar efforts to imitate the 
imported "tams" about the same time that Kahn was, and that he had 
his goods ready for the market as early as May or June of that year. 
The complainant's salesman, however, experienced no compétition untii 
the fall ; and there is évidence to show that the first that the défendant 
did in the way of turning out anything was in August, and that it was 
in imitation of caps which emanated from Kahn, and were then in the 
hands of the trade, of which he had procured a sample. Without going- 
into further détails, it is sufficient to say that Kahn is clearly entitled 
to whatever merit there is in the invention, and that the claim of the 
défendant to prior knowledge or use cannot be sustained. 

There are three claims in the patent, as f ollows : 

"(1) The method of forming flat knit caps, which consists in forming an 
elongated tubular body with a band-forming selvage at its lower open end, 
then flattening the tube by expanding it in a single, narrow plane, at a point 
between its ends, said plane being at right angles to the longitudinal axis 
of the tubular body and flnally setting the article in its flat distended shape, 
substantially as described. 

"(2) The method of forming flat knit caps, which consists in forming an 
open-ended tube of knit fabric with a band-forming selvage at one end, then 
raising a nap on the exterior of the tube, then closing the top of the tube by 
gathering the edge thereof together about its axis, then flattening the tube 
by expanding it or distending it at a point between its ends, the plane of such 
expansion being at a right angle to the longitudinal axis of the tubular body, 

iSpecially assigned. 
131 F.— 30 
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and flnally setting the article in its fiât distehàed sbape, substantially as de- 
scribed. ".'"'■ 

"13) As à rtèw article of manufacture, a flat knit cap, formed from a single 
lengto of tùbùlar fabric, having a band-forming selvage at its lower end, its 
uppèr end gathered and secùred in closed position, said tubular body being 
expanded to flatten the sanie, and theri set in a narrow plane at right angles 
to its longitudinal axis, substantially as described." 

The first two, as it will be observed, are for a spécial method or pro- 
cess of manufacture, and the third for the résultant product. In no 
event, as it seems to me, can the latter be sustained. In shape, character 
of fabric, and uses to which they are put, the caps manufactured by the 
process described in the patent differ not at ail frôm other goods in ex- 
tended prior use, of which they are intended to be closely imitative. 
The only distinction suggested is that each cap, instead of being knit 
into approximate shape, as heretofore, is produced out of a "single 
length of tubular fabric" by distending and setting it on a block or 
"former," in which, outside the economy of effort by which it is accom- 
plished, there would seem to be no particular virtue, and which there- 
fore présents as a product nothing that is new or patentable. 

Of the two process claims, the first is the broader, omitting, as it 
does, the napping or brushing, and the closing or gathering in of the 
top. But the same considérations apply to both, and the question is 
whether they involve anything patentably novel. Confining our atten- 
tion pafticillàrly to the second claim, as the more spécifie, five divisions 
or steps will be recognized: (a) Forming an open-ended tube of knit 
fabric, with a band-forming selvage at one end ; (b) raising a nap on 
the exterior bi the tube; (c) closing the top of the tube by gathering the 
edge together about its axis; (d) flattening the tube by expanding or 
distending it at a right angle to its longitudinal axis; and finally (e) 
setting it in its flat, distended shape. Taking it as it stands, ail that is 
thus described is admittedly old in the art, but not, as it is contended, as 
an organized séries of steps coacting toward a common end. The order 
in which the différent steps are given is made material, each being in- 
troduced by the word "then," which makes it relate to the one preceding, 
and the intention to hâve them co-operate is undoubtedly implied. 
But the question is whether the putting together in this way of simple 
mechanical opérations already in use in the art involves the exercise of 
that inventive effort which it is the object of the law to foster and pro- 
tect. Except in the rapidity with which a cap can be made, and the 
conséquent cheapening of the cost — teri dozen being possible where one 
dozen was before — nothing particular is accomplished by the process ; 
and while the resuit which is attained is not to be despised, and in some 
instances may bi itself make out a claim to invention, for reasons which 
will presently appear it is not sufficient tô do so hère. Something is 
sought to be made out of the idea that the brushing or napping of the 
fabric gives it a new quality, which enables it to be successfully dis- 
tended ; but, as this is Only brought into the second claim, it would seem 
as though nogrëat importance was attached to it by the inventor. The 
controlling thing against the patentability of this process is that not only 
does it represent what is old in the art, but in what is done, as well 
as in the way of doing it, it exactly duplicates the method already in 
vogue, difïering from it only in the degree of prominence given to 
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certain of the steps employed. The accepted way for making thèse arti- 
cles of headgear was to take a pièce of fabric which had either been knit 
into approximate shape, or, having been knit flat, was put into form by 
having its sides and top gathered together and sewed ; then to raise a 
nap on it by brushing; and finally to flatten or distend it by blocking it 
into the exact shape desired, setting it in that shape by ironing. But 
that is the process which is hère patented, with hardly a shade of vari- 
ance. There may be some slight différence in the order, but that is not 
material. The distinction relied upon is the approximate shaping or 
"fashioning" of the fabric in the original knitting, which, as it is 
claimed, is dispensed with. "To distend a tube is our patent," said 
counsel at the argument, which puts it tersely. But the tube which is 
thus spoken of is not necessarily confined to one that is strictly cylin- 
drical, without being shaped or fashioned in any particular. On the 
contrary, both as described in the patent and as exemplified in practice, 
it is more nearly bag-shaped or globular. If the patent, indeed, is not 
broad enough to include this, ail that would be necessary to get around 
it would be to put the fabric in its initial stage into some such form. 
Speaking of this part of the process in the spécifications, the inventor 
déclares that he knits the main body of the fabric which he has to use, 
of half cardigan or full cardigan loops, which make it loose, while the 
top and bottom edges are formed of selvage loops, by which the 
web is narrowed at thèse two points. This involves a certain amount 
of fashioning, and produces, not a cylindrical tube, but one, as already 
suggested, that is globular or balloon-shaped. Confirmatory also o' 
the same idea, it is stated by Braithewaite, one of complainant's expert 
knitters, speaking of the caps manufactured by this process, "We shape 
them partly on the machine and partly on the shaper." But if this be 
so, the essential steps in the process on which the claim to novelty dé- 
pends are matters of degree only. By that which was previously em- 
ployed, the cap was knit to an approximate shape and then distended, 
while hère the shaping is largely, but not wholly, dispensed with, the 
process itself in both instances being thus practically unchanged. 

But while stress has been laid on the fact that the patent countenances 
and involves fashioning, the same resuit is reached even if the tube is 
strictly cylindrical, and none is employed. The différence is still merely 
one of degree, the steps in the process, as well as the effect obtained 
from each, being the same. Ail that the inventor discovered was that 
the fabric was capable of being subjected to a little more distending than 
was supposed possible before, the previous brushing or napping con- 
tributing to that end. It is true that, if the initial fashioning can be 
dispensed with, there is a gain in the knitting, and so in the manufac- 
ture. But passing by the fact that this advantage is not put forward 
in the patent, the material thing is that the mechanical opérations which 
are made use of do not vary in kind or in order from those previously 
employed to bring about the same resuit. The fabric is shaped less 
and stretched harder, and that is ail, which can hardly be said to display 
invention. 

In yiew of the conclusion which is so reached with regard to the 
invalidity of the patent, the question of infringement is not important, 
but it will not be out of the way to express an opinion upon it. It must 
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be conceded that the attempted distinction between the process made 
use of by the defendarit and that described in the patent fails, except in 
one particular. The'knit loops on the ôutside of the defendant's fabric 
are of no materiality on this question, whatever advantage may resuit 
from not having to brush the interior anddraw upon the body of the 
material for the'nap. The patent says riothing of the character of the 
fabric, excépt that it sh'all be knit, and everything which falls within 
this description is therefore covered. It also calls for an exterior, and 
not an interior, brushing, so that nothing can be made out of that. 
Neither is there anything in the différence in the manner of blocking. 
The inventor suggests in the spécifications the use of his own patent 
"former" for this purpose, but he by no meâns confines himself to it, and 
it is not mentioned in the claims. Whatever means of blocking or dis- 
tending is employed, as a matter Of process, it is the same. But in the 
use of a separately knit band with selvage edge, we hâve what, in my 
judgment, is a variance. The patent evidently contemplâtes that there 
shall be a single, intégral pièce of fabric, and not orie made up of tvvo 
or more parts. Referring to the initial' stèp in the process, already in 
part quoted> }:he inventor déclares: 

"I first tait (preferably upon a flat-knitting machine of the ordinary Lamb 
type) a pièce of fabric, * * * f which the main portion or body may be 
formed of * half-cardigan or full cardigan loops, * * * whïle the top and 
bottom edges are formed ,of selvage loops; * * • • the web being conse- 
quently narrower at those régions. The pièce of fabric thus obtained is then 
formed Into a tube * * * by stitching the two longer sides together. 
The deep selvage edge, * * * which is iritended to form the rim or band 
of the cap, fitting upon the head of the wearer, is then turned in and stitched 
around its inner edge so as to: make a double selvage." 

There is thus formed what is spoken of in the first claim as "an 
elongated tubular body, with a band-forming selvage at its lower open 
end"; and in the second claim, as "an open-ended tube of knit fabric, 
with a band-forming selvage at one end" ; while in the third it is de- 
scribed as % single length of tubulai fabric." In either case it must 
be regarded as fulfïlled orily when body and selvage band are knit as 
one web, and not simply sewed together. Where a union is to be effect- 
ed by stitching the inventor is careful to say so; and where, on the 
other hand, it may be entirely dispensed with, as where the fabric is 
knit in a tubular form at the outstart, he doès not forget to point that 
out as an alternative. It may be that the claims, disregarding the spé- 
cifications, could be made to include a band-forming selvage that was 
sewed on, as well as one that was knit intégral with the body. But the 
natural reading is otherwise, and the inventor having explained in the 
appropriate place in the spécifications what was intended, it is to be 
followed. The complainant certainly cannot expect any broad con- 
struction of the patent to be given. That there are advantages where 
the selvage band is intégral with the body, as well as where it is not, 
sufficient to mak« a distinction, is shown by the évidence. In the former 
case the barid is simply turned over and stitched to the body, saving 
work, as well as making a much less prominent and objectionable seam. 
But where, on the other hand, the band is made separate t it is not so 
liable to be stretched and made ill fitting ; and the body, as it is claimed, 
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can be knit and handled more effectively both with respect to the design 
and characer of the fabric. 

It is said, however, that infringement is confessed by the défendant in 
his answer to the interrogatories. But however much it may so ap- 
pear, it is manifest that this was not intended ; nor are we, by reason 
of any such concession, to put a construction on the patent in this case 
which it will not bear in every other. Notwithstanding what is so an- 
swered, the distinction which has been pointed out exists with regard 
to the intégral character of the fabric described in the patent, and il 
is by this that the question of infringement must be determined. 

It is also said that the défendant, in his examination, recognized that 
there was no material différence between a selvage band which is knit 
and one which is sewed to the body; speaking of them interchangeably 
in his testimony. But this occurred in answer to questions put by his 
counsel in which the identity of the two was assumed, and there is lit- 
tle significance to be given to his answering them, as they were framed, 
without stopping to mark the distinction. Further than this, it is possi- 
ble that a separate band which is sewed to the body may, under certain 
circumstances, be properly spoken of as a selvage band. But that is 
not controlling. The question is whether the patent, as it stands, calls 
for the band and the body to be of one intégral pièce or web, which it 
plainly does, for reasons already given. Both on the ground, therefore, 
of the noninfringement of the patent, as well as its invalidity, the sui. 
cannot be maintained. 

Let a decree be drawn dismissing the bill, with costs. 



DANIEL v. RESTEIN & CO. 

(Circuit Court. E. D. Pennsylvania. July 1, 1904.) 

No. 2. 

1. Patents— Anticipation— Packing. 

The Miller patent, No, 524,178, for a packing consisting of two wedge 
shaped sections, intended to slide upon each other, with a yielding cushiou 
back of one of said sections, by means of which the steam pressure trans- 
mitted to the sliding sections causes that side of the strip to widen, form 
ing a tight joint, describes an effective and useful device ; but the claims 
are not limitée! as to the materials to be used, and, the form of construc- 
tion having been in use in a prior unpatented packing, the patent is voici 
for anticipation. 

2. S AME. 

Anticipation is not avoiaea oecause the anticipa ting structure, while me 
chanically the same, is not so efficient as that of the patent, owing to the 
use in the latter of différent and better materials, which are not, however, 
claimed as a f eature of the invention. 
S. Same— Unpatented Device— Extent of Pbiob Use. 

To constitute an anticipation by an unpatented device, lt is not nec- 
essary that it should hâve corne into gênerai use, but it is sufficient if if 
was in actual and practical use by a number of persons. 

In Equity. Suit for infringement of letters patent No. 524,178, for 
a packing, granted to N. B. Miller August 7, 1894. On final hearing. 

T3. See Patents, vol. 38, Cent. Dig. § 74. 
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Charles Howson, for complainant 
A. B. Stoughton, for défendants. 

ARCHBÀLD, District Judge. 1 There can be little doubt as to the 
high efficiency of the fibrous packing manufactured by the complain- 
ant, by reason of its self-sealing properties, by which the steam pressure 
opérâtes to make it tight, without depending on the gland or follower 
yielding again when the pressure is lessened, and thus relieving fric- 
tion. This is due, however, under the évidence, to two things: (1) 
The material of which the différent parts of the packing are composed ; 
and (2) the fonn in which they are put together, the one being as im- 
portant as the other — if the elaborate experiments which hâve been put 
in évidence are to be accepted — a similar combination of différent ma- 
terials in the same form not giving the same satisfactory results. The 
packing is manufactured under a patent issued to N. B. Miller, August 
7, 1S94, the two claims of which are as follows : 

"(1) The combination in a packing strip, of the wedge-shaped sections A and 
B, the inclined surfaces of said sections adjoining, with a yielding cushion 
back of one of said sections, the whole confined within a casing, substantially 
as described. 

"(2) The combination in a packing, of the wedge-shaped sections, A and B, 
the inclined surfaces of each section adjoining, with an absorbent cushion 
confined in a braided casing and situated back of one of said sections, the 
whole combined in an outer casing, substantially as described." 

The following is a perspective and a sectional view of the packing ; 
A and B being the wedge-shaped parts, and C the cushion: 





It will be noted that nothing is said in the claims with regard to the 
material of which thèse parts are to be respectively composed, except 
as in the one the cushion is required to be yielding, and in the other 
absorbent. The spécifications, however, disclose that the wedge-shaped 
sections are intended to slide upon each other, so that the packing ma}' 
widen out or extend itself laterally under pressure, from which it is 
argued that a material which will produce that resuit is necessarily 
implied. But ail that is in fact stated on the subject is that the sections 
shall be made of flexible material — preferably of alternate layers of 
duck and rubber — which shall at the same time be comparatively stiff, 
and yet sufficiently yielding to efïect their purpose, the use of a lubri- 
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cant such as powdered graphite between the sections to facilitate slid- 
ing being also suggested; and that the cushion shall be preferably 
made of twisted cotton, because of its absorbent qualities, and its abil- 
ity to transmit latéral pressure through the various layers of the pack- 
ing. In thèse suggestions the inventor does not commit or confine 
hiniself to any spécifie material, nor base his invention upon it, and it 
would unwarrantably restrict its scope to so hold. The patent which 
covers it is therefore to be taken as essentially one for a mechanical 
combination or structure, and whatever is fashioned after it in this re- 
spect falls within its ternis, whatever the material, and constitutes an 
infringement, or, conversely, if preceding it in time, amounts to an 
anticipation. 

It must be conceded that, confining ourselves to what is disclosed in 
previous patents, there is nothing to be found which affects the novelty 
of the invention. It is true that, in several of thèse, wedge-shaped or 
diagonal sections are employed, the manifest purpose of which, the 
sarae as hère, is to effect a spreading or widening out of the packing 
to make a more perfect fit around the piston, with a corresponding 
yielding — as we may fairly assume — by which the friction is lessened 
when the pressure is relieved. Thus, in the Furse (1878), a séries of 
conical or obliquely eut rings, reversely arranged upon each other, is 
found, with flat rings or washers interposed between each set, in much 
the same way as the cushion in the complainant's packing, the object 
of which is declared to be in order that the moving parts — piston, ram, 
or whatever it be — may work with minimum friction. So, in the Law 
(1887), one form which is given consists of triangular or wedge-shaped 
rings put together in the same way as they are hère ; the purpose being, 
as it is stated, to force the inner surface of one segment inwardly 
against the rod, and the outer surface of the other outwardly against 
the stuffing box. Hère, also, the material specifically designated te be 
used is one made up of alternate layers of duck and rubber, the same as 
that which is given préférence in the patent before us. Again, in the 
Turner (English, 1891), we hâve squares of packing made up of tri- 
angular pièces, in which form, it is said, the sections, being wedge- 
shaped and sliding on each other, are easily flattened, and, with very 
little pressure from the gland, will be molded into the stuffing box, and 
kept in close contact with the piston rod or othei moving part. And 
finally, in the Walsh (1890), a cushion combined with a separate wear- 
ing section is shown ; the one being of rubber, and the othei of flexible 
métal ; the whole, as well as each part, being inclosed in a braided en- 
velope or cover of fibrous texture, adapted to absorb and retain the 
lubricants applied. 

But notwithstanding the fact that practically every feature of the 
présent device, in one form or another, appears in thèse références, a 
new and distinct combination of them has been made by the inventor, 
by which a packing of novel character and efficiency has been pro- 
duced. In reaching this conclusion, however, the ground upon which 
this novelty rests, which has already been indicated, should be clearly 
recognized. It is not to be predicated upon the sliding of the wedge- 
shaped sections on each other to effect a self-sealing, on which so much 
stress is laid. Accepting this as a real and valuable property, and as 
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eiïectively developed in the packing under discussion, it must at the 
saine time be regarded as présent to a degree in every one of the réf- 
érences given in which wedge-shaped sections are employed ; the nec- 
essary resuit as well as the declared purpose in each, as has been point- 
ed out, being to widen out the packing so as to produce it. The idea is 
also common to the gênerai packing art — metallic as well as fibrous — 
as appears by the Gerry (1878), where it is distinctly described and 
claimed. The légal claim to novelty, therefore, in the complainant's 
packing, lies simply in the spécial combination of cushion and wedge- 
shaped parts, by which the inventor has undertaken to bring this action 
about ; the increased effectiveness, if any, however produced, outside 
of this, going merely to its gênerai merit. 

If this conclusion be correct, the packing manufactured by the com- 
plainant, while good as against the record références which hâve been 
brought forward, was unfortunately anticipated by a packing devised 
by one W. H. Miller, father of N. B. Miller, who took out the patent 
in suit. This earlier packing, which was put out in 1882, was iden- 
tical in structure with that manufactured by the complainant under the 
patent, differing only from it in the materials used. It had a cushion of 
hemp, instead of twisted cotton, and wedge-shaped sections, of which 
one was of solid rubber, and the other of cotton webbing, instead of 
each being made up, as in the complainant's packing, of alternate layers 
of the two ; the whole being confined in a braided covering or casing. 
How any two devices could be closer, it is. difficult to see; and, that 
the one fulfills the terms of the patent equally with the other, there 
can be no doubt. As we hâve already seen, ail that is there required 
with regard to the cushion in either spécifications or claims is that it 
shall be yielding and absorbent, which is just as true of hemp as of 
cotton; and, with regard to the diagonal sections, that the material 
shall be flexible, a quality which can be no more denied to rubber and 
cotton when used separately than when they are combined together. 
If now for the first time introduced, this packing would unquestionably 
constitute an infringement of the patent; and, having preceded it in 
time, it is, by the same considération, an anticipation. 

It is contended, however, that the two packings are distinguished by 
the results ; the one being highly efficient, and the other not at ail so ; 
reliance 'for this being had upon the experiments which hâve been re- 
ferred to. But as already intimated, the différence so established is 
one of degree, and not of mechanical structure, which alone is pat- 
entable ; nor -of function, which was common in the art and could not 
be so monopolized. It arises, undoubtedly, as pointed out above, from 
a wise sélection of materials for the triangular sections, as well as the 
use of a lubricant between them to facilitate latéral sliding. The latter 
is suggested in the spécifications, but does not enter into the claims any 
more than the material to be used, and is too obvious an expédient on 
which to base a pretension to novelty. As neither of the things, there- 
fore, on which the superiority of the complainant's packing dépends, 
enters into the invention as defined in the patent, they cannot be relied 
upon as final steps which sometimes distinguish success from failure, 
and make patentable that which otherwise would not be. 

But it is said thàt the earlier packing was not successful commer- 
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cially — only twelve or fifteen hundred pounds being disposed of in ail 
the years that it was upon the market — and that it never advanced be- 
yond the expérimental stage. This does not fairly represent the évi- 
dence, however, with regard to it. This was no incomplète or half- 
finished device, which was merely the subject of experiment. It was 
put into actual, if not extended, use, and not by one person, but by sev- 
eral. Bickerton & Co., by arrangement with Miller, who devised it, filled 
a number of différent orders which the latter solicited and procured, col- 
lecting the bills for him, and taking out their commission. While some 
50 pounds of the packing was finally left on their hands, where it re- 
mained until disposed of to the complainant shortly before this suit, 
this was not because of any dissatisfaction on the part of those who 
returned it, but because the order which they gave had not been filled in 
time, compelling them to secure other packing in its place. It was so 
well received, moreover, by Cartwright, McCurdy & Co., of Youngs- 
town, Ohio, where it had been at first put on trial by Miller, that, when 
after receiving several intermediate orders he did not corne around 
again, a sample was given to W. C. Henderson, of Pittsburg, to make 
some like it; and he, in turn, after obtaining the proper cores, put up 
about 200 pounds, which he sold to varions parties under the name of 
Milling Combination Packing. That he went no further with it is due 
to the fact that he developed a packing of his own, which gave satis- 
faction, and was able to be sold at a less price. Prior knowledge and 
use by a single person has been held to be sufhcient to négative noveltv. 
Coffin v. Ogden, 18 Wall. 120, 21 L. Ed. 821. And there is far more 
than that hère. It was not necessary that it should go into gênerai use 
or become a commercial factor, as suggested ; and that it did not may 
well be ascribed, under the évidence, to the fact that it was not a cheap 
packing, and was not "pushed." I see no way for escaping the con- 
clusion that it clearly anticipated that which is covered by the patent in 
suit, which it therefore deprives of its novelty. 

Let a decree be drawn dismissing the bill, with costs. 



ALBRIGHT v. LANGFELD et al. 
(Circuit Court, B. D. Pennsylvania. August 1, 1904.) 
No. 7. 

Patents— Invention— Simple but TJseful Improvements. 

Where a patent has been granted to an inventer for an improvement on 
a familial- article of simple mechanism, and such improvement, although 
it afterwards seems simple and unimportant, overcomes difficulties and 
objections, however slight, that hâve been endured by the public for a lon^ 
time, and that others hâve made numerous efforts to overcome, without 
complète success, while the patented article has gone into immédiate use, 
the patent will, as a rule, be upheld by the courts as disclosing invention. 

Same— Ineeingement— Modification in Form. 

A patentée having described his invention and shown its principle, and 
elaimed it in that form which perfectly embodiès it, is, in contemplation of 
law, deemed to claim every form in which his invention may be copied, 
unless they are disclaimed. 
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3. Same— Priob TJse — Suiticiency or Evidence. 

Dnder the rule that the défense of prior use must be established beyond 
a reasonable doubt it will not be sustained when it rests upon the recol- 
lection of a single witness, especially when his knowledge dépends in large 
part on information received from others who are not called. 

4. Same— Infringement— Coin Ptjrse. 

The Albright patent, No. 439,086, for a coin purse, held not anticipated, 
and to disclose invention ; also infringed as to claims 1 and 6. 

In Equity. Suit for infringement of letters patent No. 439,086, for 
a coin purse, granted to Chester E. Albright October 28, 1890. On 
final hearing. 

Alexander & Magill, Andrew A. Leiser, and Walter F. Rog-ers. for 
complainant. 
Ernest Howard Hunter, for respondents. 

HOLLAND, District Judge. This suit is brought for an injunction 
and accounting for infringement by défendants of claims 1 and 6 
of the patent No. 439,086, granted October 28, 1890, to complainant, 
for a coin purse. The bill further avers the complainant has invested 
large sums of money in the invention and business, and that a large 
number of purses were made according to the said invention and sold 
by complainant to the public at a great advantage. Défendants' an- 
swer dénies that the purse they make and sell infringes the complain- 
ant's claims, and allèges the invalidity of the complainant's patent for 
want of invention in view of the prior state of the art. The patent 
covers a coin purse, in which there is a closed réceptacle on one side, 
and an open réceptacle or "till" on the opposite side, the two parts 
being each surrounded by a projecting stiff frame and connected by 
hinges. As set forth in the spécifications, the inventer says : 

"The object of my invention is to provide a convenient réceptacle for specie, 
which may be both securely closed to prevent the escape of coin, and also 
readily opened to display the contents and make them easily accessible, so 
that any one pièce of coin can be picked out from among the others with tlie 
greatest facility, and without handling any other than the pièce wanted, as 
from off the bottom of a till." 

The purse may be held in the hand, and the coin readily slipped from 
the closed réceptacle to the open réceptacle, and readily accessible 
without danger of the coin sliding off the purse. Ail prior coin purses 
not embodying the feature of the complainant's purse were objection- 
able for the reason that either the dénomination of the coin could not 
be readily ascertained, because of the fact that it likely stood on its 
edge, and not easily accessible, or the dénomination seen; or, if ar- 
ranged as in thé Rundlett patent, so that the coin could be slid out of 
the closed réceptacle so as to readily reveal the . dénomination, there 
was danger of it sliding off from the purse and becoming lost. While 
the change made by the complainant is not very complicated, or appar- 
ently difficult, aftef it has been discovered, yet it overcame the objec- 
tions and disadvantages experienced by ail who use coin purses, and 
entered into extensive use ; so that I am convinced, from an inspection 

K 3. See Patents, vol. 38, Cent. Dig. §§ 78, 104. 
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of the various kinds of purses offered in évidence, that the complain- 
ant has made an improvement to which he is entitled to a patent. 
When the Patent Office has granted a patent to an inventer, the court 
should not be ready to adopt a narrow or astute construction fatal to 
the grant, and in cases where there is any doubt the test of practical 
success is always persuasive évidence of novelty, and has great weight 
in solving the question favorable to the invention. Keystone Mfg. Co. 
v. Adams, 151 U. S. 145, 14 Sup. Ct. 295, 38 L. Ed. 103. It is always 
possible, where an inventor has made an improvement upon the familiar 
article of simple mechanism, and the improvement only involves 
changes and additions, which afterwards seem simple and unimpor- 
tant, to allège want of invention, or the resuit only that which the ordi- 
nary mechanic skilled in that particular art could hâve seen ; yet where 
the difficulties and objections overcome by this improvement, however 
slight, hâve been endured by the public for a long time, and numerous 
efforts hâve been made to overcome them, without complète success, 
when a patent is granted for an improvement in that particular article 
which does overcome such former difficulties and objections, and 
it has immediately gone into use, the courts hâve, as a rule, found in 
favor of the inventor, and sustained the patent. Examples of patented 
inventions which hâve been upheld by the courts, although they difïered 
very little in form, mechanism, or opération from other appliances, are 
numerous. Krementz v. S. Cottle Co., 148 U. S. 556, 13 Sup. Ct. 719, 
37 L. Ed. 558 ; Loom v. Higgins, 105 U. S. 580, 26 L. Ed. 1177 ; 
Consolidated Safety Valve Co. v. Crosby Steam Gauge & Valve Co., 
113 U. S. 157, 5 Sup. Ct. 513, 28 L. Ed. 939 ; Magowan v. Packing 
Co., 141 U. S. 332, 12 Sup. Ct. 71, 35 L. Ed. 781 ; The Barbed Wire 
Patent, 143 U. S. 275. 12 Sup. Ct. 443, 36 L. Ed. 154; Gandy v. 
Belting Co., 143 U. S. 587, 594, 12 Sup. Ct. 598, 36 L. Ed. 272; Top- 
lifï v. Toplifï, 145 U. S. 156, 163, 12 Sup. Ct. 825, 36 E. Ed. 658. 
An examination of the patents stated as anticipating the complain- 
ant's improvements does not show that any of them embody the idea 
contained in the Albright purse. The first, or Osborne purse, is 
neither furnished with a stiff frame nor provided with a till, as found 
in the purse in question. The Enger patent has no application what- 
ever, so far as I can see. It is a purse hinged together, but has no till 
feature whatever, nor can the coins be arranged so as to easily ascer- 
tain their dénomination. It has only one apartment similar to the or- 
dinary deep, clasped, bag-like purse. The Scherer patent is for a 
portfolio for receiving and containing writing paper, envelopes, blotting 
paper, pencils, erasers, etc., and it is difficult to see, from an examina- 
tion of this structure, how the idea of the Albright purse could hâve 
been suggested. The Rundlett patent has one feature of the Albright 
patent, to wit, that by very skillful and careful manipulation the coins 
can be biid from a closed réceptacle into a stnall open space between 
that closed réceptacle and another réceptacle at the other end of the 
purse, by which the dénominations can be recognized ; but there is no 
till-shaped arrangement to retain the coin, and it is plain that a nervous 
person, or one with little skill in its manipulation, could not success- 
fully handle this purse without the coins sliding off of the purse. It is 
the well-known purse made of flexible materials, and so arranged with 
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hinged covers, one of which has a deep pocket, which normally holds 
the coins, while the other has a shallow pocket into which the closed 
end of the coin-receiving pocket is tucked when the purse is closed up, 
this being feasible on account of the flexibility of the entire purse. 
True, it can be said the différence between this and the purse in suit 
is not very great, as viewed after the successful improvement has been 
made ; but, simple as the change is, it marks the différence between a 
purse containing the serious objections and one which is recognized 
by the public as désirable, embodying such features as to make its use 
easy and convenient. 

The purse made and sold by the défendants is an infringement upon 
the first and sixth claims as alleged. The fact that there are no métal 
hinges connected by pintles or pins in the défendants' purse does not 
distinguish it from that of complainant's. The défendants' purse has 
the exact features of the complainant's in that there is a flange sur- 
rounding the till portion of the purse hinged together to the closed 
réceptacle by leather. In other words, instead of hinging the flange 
to the flange of the closed portion of the purse, they hâve omitted that, 
and simply dépend upon the back of the purse for its connection, mak- 
ing . hinge of leather as effectually as the hinges mentioned in the 
complainant's purse. The familiar case of Winans v. Denmead, 15 
How. 330, 14 L. Ed. 717, lays down the rule that: 

"When à patentée described a machine, and then claims it as described, 
* * * he is understood to intend to claim, and does by law actually cover, 
not only the précise form he has described, but ail other forms which embody 
his invention ; it being a familiar rule that to copy the principle or mode of 
opération described is an infringement, although such copy should be totally 
unlike the original in form and proportion," , 

The cases to the effect that, the patentée having described his inven- 
tion, and shown its principle, and claimed it in that form which per- 
fectly embodies it, is in contemplation of law deemed to claim every 
form in which his invention may be copied, unless he manifests an in- 
tention to disclaim some of thèse forms, are numerous; and I shall 
simply state the following, which were decided in this district: Doyle 
et al. v. Perfect Cigar Shaper Co„ 104 Fed. 997, 44 C. C. A. 3Ô1 ; 
National Folding Box & Paper Company v. Brown et al. (C. C.) 
106 Fed. 189; Powell et al. v. Liecester Mills Co. et al., 108 Fed. 386, 
47 C. C. A. 416 ; Daylight Prism Co. v. Marcus Prism Co. (C. C.) 
110 Fed. 980; Lepper et al. v. Randall, 113 Fed. 627, 51 C. C. A. 337; 
Hutter v. Broome (C. C.) 114 Fed. 655 ; Smeeth v. Perkins & Co., Ltd., 
et al., 125 Fed. 285, 60 C. C. A. 199. 

It is claimed, however, by the défendants, that the purse they make 
has been sold for a long time in foreign countries, and that it was im- 
ported and sold hère prior to the time that the complainant received 
his patent. They call, however, only one witness to establish this fact, 
whose testimony does not convince me of the prior use as alleged. He 
gives the names of two firms, one in Philadelphia and the other in New 
York, who it is said imported défendants' style of purse; but they 
were not called as witnesses, nor does the witness say he saw them sold 
abroad. It is the rule that the défense of prior use must be proven 
beyond a reasonable doubt, and under this rule the courts hâve rejected 
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that défense when it rests upon the recollection of a single witness, 
especially when his knowledge must hâve depended upon information 
obtained from such importers, not called, as to the sale abroad and 
importation. Durfee v. Bawo et al. (C. C.) 118 Fed. 853 ; Brown v. 
Zaubitz (C. C.) 105 Fed. 242; Barbed Wire Patent, 143 U. S- 275, 12 
Sup. Ct. 443, 36 E. Ed. 154; Cantrell v. Wallick, 117 U. S. 689, 6 
Sup. Ct. 970, 29 L. Ed. 1017. 
Êet a decree be drawn in favor of the complainant. 



WEISGERBER v. CLOWNET. 

(Circuit Court, D. New Jersey. July 20, 1904.) 

Tu Patents— Infbingement— Rolling Chairs. 

The Weisgerber patent, No. 675,693, for "a rolling chair provided with 
an arm-rest, and a wheel-screen continuing downwardly from said rest, 
and extending from side to side of the frame below said rest, and swelled 
outwardly over the wheel," if not void for lack of patentable invention, 
is of narrow scope, and is not infringed by a chair in which the sides 
are extended downward in the same plane, and the wheels are placed in- 
side of such extensions. 

2. Same— Designs— Mechanical Function— Novelty. 

A design patent is addressed to the eye, and is to be judged by its 
ability to please, and, wbile there is no objection to the article to whict 
it relates being useful as well as ornamental, such a patent cannot be 
made to cover a mechanical function or construction. A design patent 
also, the same as any other, must be possessed of novelty. 

8. Same— Inebingement— Design for Rolling Chaib. 

The Weisgerber design patent, No. 35,043, for a design for a rolling chaii 
held not infringed, on évidence which sbowed that defendant's chairs, if 
they would otherwise infringe, were constructed and in use by défendant 
prior to complainant's application for the patent. 

In Equity. Suit for infringement of letters patent No. 675,693, for 
a rolling chair, granted June 4, 1901, and No. 35,043, for a design for 
such chair, granted September 3, 1901 — both to Harry E. Weisgerber. 
On final hearing. 

E. Hayward Fairbanks and H. C. Kennedy, for complainant 
Horace Pettit, for défendant. 

ARCHBAED, District Judge. 1 There are two patents in contro- 
versy in this case — one mechanical and the other for a design ; the 
subject of each being a rolling chair such as is in vogue on the board 
walk at Atlantic City, where both the parties to this litigation are 
engaged as competitors in furnishing thèse vehicles for public use. 
The mechanical or functional patent was applied for December 7, 1900, 
and obtained June 4th following; and the improvement which it cov- 
ers consists in providing such chairs with screens or guards for the 

1f 3. See Patents, vol. 38, Cent. Dig. « fia 
i Specially assigned. 
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wheels and the adjacent running gear, to prevent the contact of skirts 
and garments. In wheeling thèse chairs through the crowds which 
throng the thoroughfares where they are used, and also in getting in 
and out of them, there is danger that the dresses of ladies will be blown 
against the axles and be marred with grease, and even the trousers of 
«men are not entirely exempt. It was definite public complaint on the 
subject that led to the présent device. Notwithstanding this useful 
purpose, however, it is a question how far the simple providing of a 
screen or guard for the wheels of such a conveyance involves the ex- 
ercise of invention. There is nothing new in the idea, even with re- 
gard to rolling chairs; the only différence being that heretofore the 
wheels hâve not been so completely screened or covered. But as a 
mère matter of extension or enlargement, this would not seem to be 
an inventive advance, nor to involve anything more than adaptive me- 
chanical skill. It is not necessary, however, to definitely décide the 
question of invention, because it is clear that, whatever be the légal 
value of the patent, the défendants do not infringe its terms. The 
first claim, which is the one relied on, is as follows : 

"(1) A rolling chair provided with an arm-rest, and a wheel-screen con- 
tlnuing downwardly from said rest, and extending from slde to side of the 
frame below sald rest, and swelled outwardly over the wheel." 

It is a mère répétition of the words of the claim to say that the guarc 
or screen which is so provided must, as an essential characteristic, 
"swell outwardly over the wheel" ; and this calls, if not for a strictly 
convex surface, at least for one that bulges or bellies outwardly, and 
is not satisfied by one that is fiât. A référence to the spécifications, 
as well as to the diagrams which accompany the patent, confirais this 
view : 




Says the inventor in describing this part of the device în the spécifi- 
cations : 

"G désignâtes hangers constitutlng screens on the sides of the frame of 
the body below the arm-rest portions; the same approaching the ground or 
road; the lower portions of said hangers being swelled outwardly, forming 
fenders or inclosures, H, as guards for the wheels; said hangers preventing 
the passers L by frbra contacting with the wheels, whlle the fenders, owing 
to the swelled or segmentai form, deflect the garment of the rider from the 
wheels; it being noticed that the widest portions of said fenders are over 
what may be termed the 'middle' of the wheels, while said fenders taper to- 
ward the floor of the chair." 
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Both screen and dépendent fenders, as thus described, are required 
to be of a swelled or segmentai — that is to say, a bulging — form, and 
this is ail that was patented. The inventer tried for more in his appli- 
cation, endeavoring to cover the gênerai idea of a screen for the wheels 
of such chairs, but he was eut down in the course through the Patent 
Office to one of the particular fashion set forth in the claim, and to 
this he must be confined. But on this the défendants do not infringe, 
as a référence to the following diagram, which represents the chairs 
they use, will plainly show: 




The wheels hère are, no doubt, screened or covered, but it is accom- 
plished by placing them under the body of the chair, which is extended 
squarely over them; the sides being projected downwards below the 
axles in order to do so. It is contended that they thereby "swell out- 
wardly" over the wheels, within the meaning of the patent, but this is a 
forced view. The fact is that the screens, like the sides of the chair 
of which they are the prolongations, are perfectly flat, and lie in ex- 
actly the same plane. Ail the similarity résides in the circumstance 
that they hâve the same gênerai function as the screens devised by 
the complainant, which is not sufficient, however, to make out an in- 
fringement. 

To properly understand the scope of the design patent, it will hâve 
to be quoted entire. "Be it known," says the patentée, "that I, Harry 
E. Weisgerber, * * * hâve invented and produced a new and orig- 
inal design for a rolling chair, of which the following is a spécification ; 
référence being had to the accompanying drawing forming part there- 
of : The leading feature of my design * * * is first a body hav- 
ing a depending wall on the back thereof, and next vertical passages 
in said wall. In the accompanying drawing, which represents a per- 
spective view * * * embodying my design, A désignâtes the 
body; * * * B, the wheels; C, * * * the back; * * * 
and D, * * * a depending wall on said back. In said wall are 
vertical passages, E, through which the wheels partly protrude. 
* * * What I claim as new, and désire to secure by letters patent, 
is the design for a rolling chair substantially as shown and described." 
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The drawiiig àccompanying the patent which illustrâtes thé design in- 
tended to be eovered by it is as follows : 




Whîle the followîng represents the chairs of the défendants: 




The question of infringenient is to be determined by the comparative 
appearance of the two. 

A design patent is addressed to the eye, and is to be judged by its 
ability to please. Rowe v. Blodgett & Clapp Co. (C. C.) 103 Fed. 
873. There may be no objection to the article to which it relates being 
useful as well as ornamental, but the attempt to patent a mechanical 
function, under eover of a design, is a perversion of the privilège given 
bv the statute. Rowe v. Blodgett & Clapp Co., 112 Fed. 61, 50 C. C. A. 
120 ; Marvel Co. v. Pearl (C. C.) 114 Fed. 946 ; Eaton v. Lewis (C. C.) 
115 Fed. 635. A design patent, also. the same'as any other, must be 
possessed of novelty. Smith v. Saddle Co., 148 U. S. 679, 13 Sup. Ct. 
768, 37 h. Ed. 606; Paine v. Snowden, 50 Fed. 776, 1 C. C. A. 661. 
Subjected to thèse tests, it is a question whether the présent patent is of 
any validity. The extension of the back and sides of the chair, by which 
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screens for the wheels are formed, is functional rather than ornamental, 
whatever view to the contrary may hâve been expressed by the défend- 
ant Mrs. Clowney ; neither would it seem to involve anything inventive 
to modify to that extent existing forms. Paine v. Snowden, 50 Fed. 
776, 1 C. C. A. 661. But without stopping to enlarge on this idea, it 
is clear upon other grounds that the complainant as to this patent also 
has no case. 

From the design standpoint, in which the guide is the eye, it requires 
hardly more than the most casual observation to perceive that there are 
several material points of différence between the défendants' chair and 
that which is portrayed in the patent. With regard, for instance, to 
what is declared to be the leading feature of the design ; the depending 
wall in the back, as represented in the drawing, extends down even 
with the side screens ; while in the défendants' chair it stops somewhat 
short of this, making a break in the lines, and producing a less pleasing 
effect. The vertical passages also in the one are cleaner eut, extending 
only partway up to the body of the chair, and are supplemented by two 
smaller auxiliary slots, through which the handle bars protrude ; while 
in the other, thèse openings go entirely up to the body, the wicker work 
of either side being strengthened with dowel posts; and there are no 
auxiliary slots. In gênerai configuration, also, the two chairs are différ- 
ent. That of the complainant has a stiff, square back, with square sides, 
the roll on the top being carried down the edges of the back to the bot- 
tom of the screens, and not extended out over the arms, which are given 
distinct and separate rolls of their own, terminating abruptly at the end ; 
while in that of the défendants the back slightly inclines, and has decid- 
edly rounded corners, and the roll or braid on top of the back continues 
out over the arms, and is carried down the front of the chair to the floor. 
The complainant's also has no dasher, while the défendants' has a very 
prominent one ; and the wickerwork of the two chairs differs ; that of 
the défendants being a basket pattern ornamented on back, sides, and 
depending walls, with diamond-shaped figures, while that of the com- 
plainant is a plain crosshatch. There are other slight distinctions, but 
thèse are enough. Whether taken singly or in gênerai effect, the fea- 
tures of the défendants' chair constitute material variations from the 
design as set forth in the patent, and relieve the défendants from the 
charge of infringement upon it. 

But assuming, for the sake of argument, that there are no such différ- 
ences, after ail, as we hâve found, the complainant is met by the fact that 
he was not the first to put out a rolling chair of this particular descrip- 
tion. The patent was applied for August 2, 1901, but it is in évidence 
that on June 5th, two months before that, Mrs. Clowney, the principal 
défendant, purchased and had in use one of the chairs of which com- 
plaint is now made. This chair did not originate with her, but was 
manufactured by the Philadelphia Baby Carriage Company, from whom 
she ordered it May 14th ; and it was followed by some 20 others from 
the same place in the next two months. Thèse dates are not made to 
dépend on the uncertain memory of witnesses, but are substantiated 
by documentary évidence in the way of bills and shipping receipts. 
The complainant himself also proves that on June 24th one of thèse 
131 F.— 81 
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chairs was rented by him of the défendants, and taken to a photographer 
for the pwrpose of obtaining a picture to be used as évidence of infringe- 
ment in: this case. Further, if Harry Bellis, who is connected with 
another rôl^ing chair establishment at Atlantic City, is to be believed, 
he saw chairs of this pattern at the Philadelphia Baby Carriage Works 
in Marçh, 1901, where they were being shipped to the Pan American 
Exhibition at Buffalo, which occurred that year ; and he ordered some 
for his own use, which were delivered about the same time as those to 
Mrs. Clowney. ■ Nor is this by any means ail the évidence there is upon 
the subject, It is testified by Mr. Bloch, the proprietor of the factory 
referred to, that the first chair delivered to Mrs. Clowney was designed 
and put together as a sample in the summer of 1900 ; this date being 
fixed by référence to the removal of the office and salesroom, which oc- 
curred in July or August of that year, and which it preceded. Levi, a 
salesrnan and clerk, corroborâtes this with convincing détails, as do 
Semisch, the foreman of the reed department, and Heinel, who con- 
structed the f rame. The latter remembers the circumstance that in Au- 
gust, 1901, the frame, which originally had a roll on top of the back 
and arms, was returned to hâve a braid put on, just as it now appears. 
Semisch also produces a so-called invoice book, in which at the close of 
that year he entered an inventory of some 10 of thèse chairs, which by 
that time they had constructed and had on hand. The reason why this 
style was not sooner put on the market is explained by Bloch, who says 
that they are always working a season ahead, and that it not inf requently 
happens that they hâve new styles which are not made use of for six 
or eight months. It is said that the company with which thèse witnesses 
are associated is interested in establishing a prior use, in order to defeat 
any suit which may hereafter be brought against it for inf ringement ; 
but their testimony is too circumstantial and convincing to be put aside 
in any such way. It is also said that Bloch was to produce his books. 
in order to substantiate his statements, which he never did. But a fire 
occurred while the testimony was being taken, which prevented it; 
and, while this leaves his testimony without the promised support, cor- 
roborated as it is by the others referred to, to say nothing of its own 
inhérent value, it cannot be disregarded. 

In view of the conclusion which is thus reached, it is not necessary 
to go into any extended discussion of the évidence produced by the 
complainant with regard to the use of this style of chair in the first 
part of 1901 by the rolling chair establishment where he was employed. 
There is quite a little to, throw doubt upon this, and it is a question 
whether, standing by itself, the évidence would be sumcient to meet the 
burden cast upon the complainant of carrying back the date of his in- 
vention to a point where it would clearly anticipate the use by Mrs. 
Clowney indisputably shown in June. But without going into the mat- 
ter, and conceding for this évidence ail that could be claimed for it, it 
only goes back to February, 1901, and thus fails to meet the évidence 
of the défendants by which chairs of this pattern are shown to hâve 
originated in the factory of the Philadelphia Baby Carriage Works 
fully six months before. 

While the case is fully disposed of by what has thus been said, it will 
not be inappropriate to observe that the évidence with regard to the 
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origin of the chairs of which complaint is made has a bearing upon the 
mechanical as well as the design patent. For if it is contended that the 
screens on thèse chairs swell outwardly, within the meaning of that 
patent, in construction and function infringing upon it, then, being 
earlier in time, they anticipate it ; the complainants' mechanical inven- 
tion not being carried further back than December 7, 1900, the date of 
his application. 

It being clear, therefore, that the bill cannot be maintained, a decree 
is directed to be drawn in favor of the défendants, with costs, 



HEMOLIN CO. v. HARWAY DYEWOOD & EXTRACT MFG. CO. et al. 
(Circuit Court, S. D. New York. July 19, 1904.) 

1. Patents— Infringement— Pbocess of Making Logwood Extbact. 

The Austen patent, No. 491,972, for an improvement in the art of mak- 
ing coloring ruatter frorn logwood, which covers a process and the re- 
sulting product, the process consisting of adding to logwood extract an 
alkaline nitrite in the présence of water, causing a reaction between them, 
and evaporating the product to dryness, when it is corninonly ground and 
put up lu the form of a dry powder, held not anticipated, valid, and in- 
fringed. 

2. S AME. 

Where a défendant chargea with infringement of a process patent ad- 
mits that his product is the same, and that in making it the same ma- 
terials are used and steps taken as called for by the patent, a mère déniai 
that the process followed Is the same, without disclosing the one claimed 
to be used, is insufficient to négative infringement 

In Equity. On final hearing. 

Harold Binney and S. L. Moody, for complainant. 
W. P. Preble, Jr., and John J. Gleason, for défendants. 

COXE, Circuit Judge. This is an action in equity for the infringe- 
ment of letters patent No. 491,972, granted to Peter T. Austen, Feb- 
ruary 14, 1893, for improvements in the art of making coloring matter 
from logwood. The spécification says that prior to the patent the 
coloring matter extracted from logwood was made in the form of a 
paste, a liquid, or of the consistency of thick pitch. Each of thèse 
forms is open to many practical objections which are enumerated. 
The spécification then proceeds as follows : 

"My invention meets and overcomes ail thèse objections, giving a stronger 
and purer color. It consists of a process for making a solid coloring matter 
from logwood which is not affected by the extrêmes of atmospheric tempéra- 
ture, and which can be made and will continue and can be used in the form 
of a dry powder similar to a coal tar dye, and which has the same advantages 
of stability, rapid solubility in water, which are possessed by many coal tar 
dyes, and which allow of the same facility and accuracy in determining the 
proper proportions required. Being inuch freer from tannin and resinous mat- 
ters it affords a practical substitute for chip logwood, and avoids the labor, 
time and expense required in the use of logwood in the form of chips. To 
carry out my invention I heat ordinary liquid extract of logwood and mix with 
it sodium or potassium nitrites in the proportion of about five pounds of solid 
nitrite to each one hundred pounds of liquid extract of 51° Twaddle. The 
mixture is then stirred and evaporated to a point at which it becomes solid 
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and brlttte on cooling. The method I hâve employed wlth most satisfaction is 
the îollowing: I heat ordinary liquid extract of logwood of 51° Twaddle to 
about 140*" of Fahrenheit, and add to it in successive portions an aqueous solu- 
tion of potassium, or sodium nitrite, in the proportion given above, thoroughly 
mixing them and maintaining the température. A copious évolution of gas 
takes place, which is facilitated by styring, or agitation. The heating is con- 
tinued with fréquent or continuous ëtirring until the évolution of gas bas 
ceased, and the mixture is sufflciently evaporated to form a solid mass on 
cooling, which is sufflciently brittle to be ground into a powder, if so desired. 
A coloring matter is thus obtained in the form of a powder which appears 
black in shadow and purplish black in strong sunlight and is practically soluble 
in cold water and rapidly soluble in hot water, having the characteristics here- 
tofore described. It may be dyed on wool by the saine method as logwood, by 
mordanting the material in the usual manner with potassium bichromate and 
potassium bitartrate, but adding to the dyebath about twenty-five per cent, of 
the weight of the coloring matter of acetic acid. The color thus produced is 
much stronger and deeper than that produced by dyeing with equal quantities 
of logwood extract of 51° Twaddle. 

"The above method of procédure is the best to me at présent known. But, 
as heat and time are frequently convertible conditions in chemical réactions, I 
do not limit myself to the température, nor to the exact proportions above set 
forth ; the essence of my discovery and invention being, that when logwood 
extracts are treated with nitrite of soda or potash under such conditions as 
to bring about a reaction between them, a new product may be produced having 
the characteristics hereinbefore set forth." 

The patent contains three claims, two covering the process and one 
the product. They are as follows : 

"(1) In the art of making logwood extract, the improvement which consista 
in adding to logwood extract an alkaline nitrite in the présence of water and 
causing a reaction between the nitrite and the extract, substantially as de- 
scribed. 

"(2) In the art of making logwood extract, the improvement which consists 
in adding to logwood extract an alkaline nitrite in the présence of water, caus- 
ing a reaction between the nitrite and the extract and evaporating the product 
to dryness, substantially as described. 

"(3) As a new article of manufacture, a coloring matter derived from log- 
wood extract by the incorporation therewith of an alkaline nitrite, and char- 
acterized by the fact of its being a friable solid, soluble in cold and rapidly 
soluble in hot water, substantially as described." 

The défenses are lack of novelty and invention and noninfringement. 

It should be remembered that the essence of the invention is that 
when logwood extracts are treated with nitrite of soda or potash, un- 
der such conditions as to bring about a reaction between them, a new 
product, consisting of a permanent dry powder, soluble in cold water 
and rapidly soluble in hot water, is produced in which the gummy 
matters are expelled or rendered nonhydroscopic. The objections to 
the coloring matter extracted from logwood, which was in use pre- 
vious to the patent, are set out at length in the description and, so far 
as the proof shows, are stated with substantial accuracy. The court 
is unable to find from the présent record that any one before Austen 
made the new coloring matter covered by the third claim or used the 
method of producing it covered by the first and second claims. 

The principal witness to the so-called Oakes prior use is George 
Stiff, but his testimony is too indefinite and uncertain to overthrow 
the presùmption arising from the patent. When he entered the em- 
ployment of the Oakes Manufacturing Company he was only about 
15 years of âge. He had nô previous knowledge of chemistry, having 
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entered the factory from a Canadian farm. It is quite improbable 
that an ignorant lad would be able to appreciate and recollect the dé- 
tails of a chemical experiment made 18 years before, and the court can- 
not resist the conclusion that his description of what took place in 
1884 or 1885 has been colored, innocently no doubt, by expert knowl- 
edge since acquired. The other witnesses called in corroboration dis- 
agree with Stiff in many important détails. Mr. Oakes, the président 
of the company, never heard of the particular experiment described 
by Stiff and as it was a costly one, involving the expenditure of at 
least $700, it is exceedingly improbable that it occurred without the 
knowledge of the président. Mr. Oakes testified that he made and 
sold a dry powder chemically produced from liquid logwood extract, 
but he declined to state the method employed, regarding it a secret 
of his business. He says that he has used nitrite of soda since 1884, 
but refuses to give any further information on the subject. No 
sample of the powder is produced and the witness is unable to give 
the name of any customer who purchased it from his company. If 
the patented process were ever produced in the Oakes factory it was 
by accident and when the investigation in hand was proceeding along 
différent lines. Certainly the importance of the discovery was not 
understood or appreciated, assuming that it was made. But was it 
made? The most favorable answer the défendants can expect to this 
question is that it may hâve been, and the answer is fatal to their con- 
tention. Instead of proof they offer inference and presumption. 

The foregoing remarks apply with even greater force to the ex- 
periments of Beach, which fall far short of establishing anticipation 
beyond a reasonable doubt. Beach is neither a chemist nor a manu- 
facturer of logwood extract. His work was expérimental and re- 
sulted in no lasting benefït. No sample is produced. The dye ex- 
tracts with logwood as the base manufactured by Mucklow & Company, 
of Bury, England, of which samples were submitted to Beach & Com- 
pany, were not made pursuant to the process of the patent; at least 
there is no proof that they were. In fact, so far as the foreign extract 
can be judged from thèse samples "it contained a highly concentrated 
and oxidized form of hœmatein," costing twice as much as the patented 
product and was not in compétition therewith. The name given it by 
the English manufacturers was "powdered hsematein." 

The testimony regarding the powder imported by Sykes is even less 
satisfactory. A sample, imported in 1893 for exhibition at the Chicago 
Fair, was introduced in évidence and the défendants' expert is unable 
to say that it embodies the invention of the patent. 

The record contains a number of prior patents and publications, most 
of them having only a very remote application to the présent contro- 
versy. The défendants' expert witness was asked to point out in 
any of thèse documents a suggestion of the use of nitrite of soda in 
the présence of water for modifying the resinous and other attractive 
matters in a logwood extract, in addition to such effect as may occur 
upon the hagmatoxylin, and he answered as follows : 

"I cannot point out where it is especially mentioned that the use of nitrite 
of soda in the présence of water will modify the resinous and other attractive 
matters in the logwood. * * * I may mention in this respect the Avery 
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patent, and this is absolutely the only pièce of literature I can point out in this 
connection." 

It will not be necessary, therefore, to examine the other patents and 
publications. The Avery patent, No. 320,526, was granted June 23, 
1885, for "improvements in the préparation of liquors or extracts 
of logwood." The spécification contains this statement: "The chlo- 
rates in this opération appear to be reduced to chlorides and the ni- 
trates to nitrites." The expert understands from this that the organic 
matter in the extract and the acid naturally présent in the extract re- 
duce the nitrates to nitrites, but he made no careful examination of the 
extract after treatment with nitrate and cannot state definitely what 
nitrite is formed. The patent is not for a dry extract, but for a liquor 
used directly in the dyeing bath, the effect of the nitrites on the extract 
is not claimed and there is nothing to indicate that Avery knew of 
Iheir action in destroying or modifying the extracted matters. If 
Avery knew of the Austen invention and was endeavoring to impart 
that information to the public his use of language was most unfor- 
tunate. It is thought that no chemist, however skillful, would be able 
to practice the Austen invention after reading the Avery patent. The 
défendants are charged with infringement in the manufacture and 
sale of powders, samples of which are marked in évidence as Exhibits 
N and P. The défendants' brief admits that "défendants' powder 
agrées with claim 3 of the patent * * * and many of the powders 
described in the prior art, in the well-known characteristics of being 
a friable solid, soluble in cold and rapidly soluble in hot water, and 
that it is derived from logwood extract. It is not, however, derived 
by the incorporation with the extract of an alkaline nitrite, although 
the nitrite of soda was ùsed at one stage of the process." The défend- 
ants' contention seems to be that they escape infringement because the 
extract treated by them with nitrite is not ordinary but clarified, not 
a liquid but a paste, and because it is cured or fermented and by the pre- 
vious addition of other ingrédients its character has been substan- 
tially changed. In other words, they use the patented process, but 
add to and improve upon it. This is, in fact, admitted by the président 
of the défendant compatiy, who was called as a witness by the com- 
plainant. He says: 

"Q. Do you deny that you make logwood extract in making thèse powders? 
A. No. Q. Do you deny that you use a process which consists, among other 
things, in adding to the logwood extract an alkaline nitrite in the présence of 
water? A. I hâve answered that question that we did. Q. Do you deny that 
the addition of the alkaline nitrite causes a reaction between the nitrite and 
the extract? A. No. Q. Then what is there in the first claim, in any sensé 
that you can give to it, which enables you to deny that you use the process 
therein mentioned, since you hâve just admitted that you do each one of the 
three phrases of that claim? A. That is not our process. Q. In your process 
you do other things in addition, do you not? A. Yes. Q. I ask you if you did 
what is mentioned in this claim without regard to additions? A. I hâve an- 
swered that, I think, in the affirmative. Q. Then the secret process which you 
are unwilling to disclose ând which you say has différences does not lack any 
of the steps described in this patent but employa others which you refuse to 
tell about? A. Tes. Q. Do you deny that the process by which thèse powders 
'P' and 'N' are made by your company employs a process which includes adding 
to logwood extract an alkaline nitrite, to wit, sodium nitrite in the présence of 
water, causing a reaction between the nitrite and the extract and evaporating 
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the product to dryness? A. We partly use it. Q. By the word 'partly' you mean 
you use it with additions which you refuse to disclose? A. Tes." 

Further discussion is unnecessary. If there be any essential difter- 
ences between the complainant's and the défendants' process the exact 
situation should be presented in order that the court may be able to 
form an intelligent judgment. Ail doubt would be removed if the 
secret process of the défendants were disclosed. Infringement seems 
clear and if the défendants can prove to the contrary they should do so. 
The mère assertion that their process is not that of the patent, without 
stating what their process is, does not meet the issue. 

The complainant is entitled to the usual decree. 



OEHRLE et al. T. WILLIAM H. HORSTMANN CO. 

(Circuit Court, E. D. Pennsylvania. August 1, 1904) 

No. 40. 

1. Patents— Descriptions— Forms— Extent. 

Where an inventor has placed his invention before the public in a form 
best fltted for practical use, and disclosed his conception of his invention, 
both in his description and in his claim, so as to accurately express his 
idea, he is entitled to the exclusive privilège of ail other forms that can 
be embraced in the one claim, unless such other forms are disclaimed. 

2. Same— Ornamental Ropes— Infringement. 

Patent No. 599,191, for an improvement in ornamental ropes or cords, 
issued to Franklin W. Oehrle, held not infringed. 

In Equity. 

Wm. C. Strawbridge, for complainants. 

Henry N. Paul, Jr., and Joseph C. Fraley, for défendant. 

HOLLAND, District Judge. Complainants' bill for a prelïminary in- 
junction allèges that the défendant has infringed both claims in letters 
patent granted to Franklin W. Oehrle for a certain new and useful im- 
provement in ornamental ropes or cords, No. 599,191. Défendant admits 
manufacturing and selling two kinds of ornamental rope cords, slightly 
différent from each other, which jvill hereafter be considered, of a 
construction, however, it claims identical with such ornamental cords 
as the spécifications in the patent in question states to be old, excepting 
that, instead of one rope, two ropes are twisted together. The défense 
is (1) that the claims in suit are invalid and void by reason of being old, 
having both been previously patented and sold upon the market with- 
out patents, and consequently anticipated by the prior art; (2) that the 
defendant's two ornamental cords sold upon the market do not infringe 
any claim of the patent in suit. 

The complainants claim that their improvement is "of great utility," 
and, "if protected against infringers, the said letters patent will be of 
great value to them, and that great profits will accrue to them there- 
from." There is no allégation that thèse cords hâve been manufac- 

H 1. See Patents, vol. 38, Cent. Dig. §§ 241, 371. 
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turéd by thé complainants or any one else, and placed upon the market 
under the letters patent. There was, however, an omamental cord 
offeréd in évidence by the complainants, which was before the court, 
which they claimed was made in accordance with their letters patent. 
This fact, however, was denied by the défendant. 

In passing upon the controlling issue in this case, it will not be neces- 
sary to cbnsider the question of anticipation, as, in the view I take of it, 
the defendant's ornamental cords offeréd in évidence do not inf ringe 
the claims of the complainants ; and, in order that it may plainly ap- 
pear what the complainants claim to bave patented, we will take the 
description of their invention given by Mr. Livermore, an expert wit- 
ness called by the complainants, together with the spécifications, where- 
in a complète understanding of the objections and defects in the prior 
constructions are fully set forth, and the improvement claimed by the 
complainants accurately described: 

"The invention of the patent in suit relates, as is stated in the spécification, 
'to a class of ornamental cords or ropes formed, as to their exteriors, of colored 
silk or other ornamental thread, and largely employed in the construction of 
portières and in the construction of eurtains' ; the object of the invention being 
'to produce an ornamental rope, or cord, of simple and înexpensive construc- 
tion, but more ornamental in appèarance than such devices asheretofore manu- 
factured.' Rëferring flrst to what is, perhaps, the simplest form of this ma- 
terial, namely, that shown in Fig. 1, it comprises two strands or lengths of 
comparatively strong, flexible material, such as wire or twine, marked A and 
B in Fig. 1, which lie in the axis of the flnished material, and constitute a core 
therefor, which is the part that affords the tensile strength of the eompleted 
material, as well as being the part that supports the ornamental exterior 
threads. The said ornamental thread is coiled in a close spiral around one of 
the core strands, B, as shown in Fig. 1, while the other of the core strands, 
A, lies along the exterior of the coil of ornamental threads, and the two core 
strands, being twisted one upon the other, hold the coils of the ornamental 
thread between them at one point in the periphery of each coil or turn, and 
at the same time give the entire coil of the ornamental thread a spiral or 
helical position around the core. There is thus formed an ornamental cord, 
the external diameter of which is approximately double the diameter of the 
coil of the ornamental thread, which ornamental thread does not contribute 
to the strength of the cord to resist longitudinal strain ; that being only the 
strength that is afforded by the coi-ë strands. The modified form of this ma- 
terial shown in Fig. 3 is made by reducing the size of the coils of ornamental 
thread from point to point along the core, thus giving the resulting ornamental 
cord the appearance of being formed of portions of successively larger and 
smaller diameters. in the construction shown in Fig. 5, the ornamental thread, 
instead of being coiled around one of the core strands so that its successive 
coils or turns are secured in' place between an external and internai core 
strand, is made Into relatively larger coils, pinched together to give each coil 
substantially the form of a figure 8; both of the core strands being external to 
the coils of ornamental thread, and holding the middle or waist of each of the 
coils or turns of ornamental thread between them. In this construction the 
core strands aire twisted together; and thus clamp the coils of ornamental 
thread between them, and at the same time give the said projecting coils the 
helical arrangement around the core; there being in this case two hélices, one 
comprising the half coils of the ornamental thread projecting from one side 
of the core strands, and the other comprising the half coils projecting from the 
other side of the cbre strands. There is thus formed by any of thèse construc- 
tions an ornamental cord, comprising. a Central core, making a practically solid 
axis for the cord, which is su,rroundêd by a hélix made of loops or turns of 
ornamental thread. Such chenille cord constitutes, of itself, an ornamental 
cord, and has been used as such for décorative purposes, but is détective in 
certain respects, as set forth in the spécification of the patent in suit, as fol- 
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lows : 'The structure thus formed, however, is less ornamental than it would 
otherwise be, by reason of the exposure to view of one of the strands, A, B, 
throughout the length of the rope, and further beeause said continuous spiral 
appears as a hollow or coreless spiral, or one not formed on a substantial core. 
and lacks the appearance of strength or durability.' The structure or article 
forming the subject of the patent, while coniprising, as an essential component 
thereof, a cord of the construction above indicated, is characterized by having 
an additional strand of ornamental materials, called a 'fllling strand,' arranged 
spirally or helically around the core in the space or spaces between the suc- 
cessive turns of the hélix of ornamental thread connected to said core, as above 
described ; the said fllling strand thus covering the exposed core strand as it 
appears in the space or channel between the convolutions of the helically ar- 
ranged ornamental thread, and at the same time wholly or partially fllling the 
said channel, so as to give the finished article the appearance of greater solidity 
and strength. This is explained in the spécification of the patent as follows. 
imraediately after the inatter above quoted, which points out the defects of 
the simple chenille cord made as shown in Fig. 1 : 'I overcome both of thèse 
defects by providing an ornamental cord or group of cords or threads or tape. 
D, which I wind about the structure shown in Fig. 1, said threads or cords, 
which I term the 'filling strand,' passing spirally about the core of said rope, 
and between the spirals formed or described by the loop strand, C, with the 
resuit, as shown in Fig. 2, that the core is ailed out, whereby the symmetry 
and the apparent strength of the completed cord is increased, and the core 
strands completely concealed. The helically arranged coils of ornamental 
threads are called in the patent the 'loop strand,' as each turn of the coil of 
ornamental thread forms a loop projecting laterally from the core, or, in the 
construction shown in Fig. 5, forms two loops, projecting laterally from op- 
posite sides of the core, and the spécification states that it 'will be understood 
that any desired number of strands, A, B, may be employed to form the core, 
and that any desired number and character of threads may be employed in 
the formation of the loop strand and filling strand, without departing from the 
Kpirit of my invention.' The various kinds of filling strands that may be em- 
ployed are more fully set forth in the spécification as follows : 'The orna- 
mental fllling strand, D, may, of course, be formed as a single body, or of a 
séries of threads, or of a chenille cord, or in fact of any desired ornamental 
textile material.' Claim 1 of the patent is as follows : '(1) As an article of 
manufacture, an ornamental rope or cord composed of a core, consisting of a 
plurality of strands twisted together, and a séries of loops of ornamental 
thread, engagea with the strands of the core, and spirally disposed with référ- 
ence to the same, and an ornamental filling strand wound upon said core in the 
spiral space or spaces left between the projecting loops, substantially as set 
forth.' Claim 2 is as follows: 'As an article of manufacture, an ornamental 
rope or cord, composed of a core consisting of a plurality of strands twisted to- 
gether, a tubular coil of ornamental threads passing spirally about and bound 
to said core by the engagement of one of the core strands within its hollow inte- 
rior, and an ornamental filling strand wound upon said core in the space not 
occupied by the tubular coil, substantially as set forth.' " 

It is clear from a considération of the foregoing testimony of Mr. 
Livermore, and also from a considération of the spécifications of the 
patent itself, that the inventor did not intend to limit himself to the 
précise and exact form and construction of the filling strand illus- 
trated in the drawings in the patent in suit. He states, "I describe two 
forms of convenient embodiment of my invention," indicating that 
other forms not illustrated might also embody it, and, further, "that 
the ornamental filling strand, D, may, of course, be formed as a single 
body, or of a séries of threads, or of a chenille cord, or in fact of any 
desired ornamental textile material." Indeed, it was unnecessary for 
him to indicate his intention to claim ail other forms of embodiment 
possible, as an inventor who places his invention before the public in 
a form best fitted for practical use, and both in his description and his 
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claim disdosfes his conception through that concrète instrument which 
most accurately expresses his idea, is entitled to the exclusive privilège 
of ail other forms that can be embraced in the one claimed, unless they 
are disclaimed. In contemplation of law, after he has fully described 
his invention, and shown its principles, and claimed it in a form which 
perfectly embodies it, unless he disclaims other forms, he is deemed to 
daim every form in which his invention may be copied. Murphy v. 
Eastham, 5 Fish. Pat. Cas. 306, 17 Fed. Cas. 1034, No. 9,949; Winans 
v. Denmead, 15 How. 330, 14 L. Ed. 717 ; Grier v. Castle (C. C.) 1? 
Fed. 523. Ail équivalents are covered, whether the inventor thought 
of them or not. Burden v. Corning, 2 Fish. Pat. Cas. 477, 4 Fed. Cas. 
701, No. 3,143. Thèse rules hâve been observed by the courts in the. 
construction of claims, but they do not warrant us in broadening such 
daims beyond what the inventor is entitled to, considering the prior art ; 
and, in the case of patents for improvements, it is necessary to consider 
the state of the art. What is old, the public is entitled to use, and a 
claim couched in gênerai terms must be restricted to such other forms 
and équivalents. The forms used in the prior art must be protected 
from inclusion. Knapp v. Morss, 150 U. S. 221, 14 Sup. Ct. 81, 37 L. 
Ed. 1059. 

It will be observed that each of the claims refers broadly to an orna- 
mental filling strand, without defining any particular form or construc- 
tion of the strand. Upon referring to the spécifications, we discover 
that the defect in the old ornamental cord is lack of substantial ap- 
pearance and of strength and durability of core, and it is less orna- 
mental. To overcome both thèse defects, the défendant conceived the 
idea of filling up the spaces between the ornamental loops with an "or- 
namental filling strand," which added to the apparent strength, durabil- 
ity; and substantiality of the core, and at the same time made the finished 
product morë ornamental. • Any kind of ornamental filling strand that 
can be used is fairly within the contemplation of complainants' claims, 
but it must be a "filling strand," and.it may be made of a single thread.or 
a séries of threads. One is the équivalent of the other. Or it may be a 
"chenille cord," but chenille cords are of various construction, and may 
be used so long as they are so constructed as to make a filling strand. 
Chenilles are frequently made in the shape of a soft, velvety cord, or 
of silk or worsted, and, no doubt, in this form it could be used as a 
filling strand; but I take it that it is essential that this filling strand 
should, when used, fill up the spaces between the ornamental groups 
of cords, as shown in figures 2, 4, and 5. The manufacture and sale 
of the article shown in figure 1, either as there represented, or in con- 
nection with a similar cord twisted together, is justified by the prior 
state of the art. The fact that one of such cords of the old ornamental 
rope is twisted with the other is not a duplication of the complainants' 
improvement, as it doeS not resuit in giving an appearance of addi- 
tional strength, durability, and substantiality to the core of the finished 
product. The defendant's product is precisely the rope shown in fig- 
ure 1, except that, in order to produce two-colored efïects and to in- 
crease the compactness of the ornamental loops, two of thèse old con- 
structions, represented in figure 1, are twisted together. This does not, 
however, incrèase the ! apparent strength and substantiality of the core, 
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because, where it can be seen between the loops, its lack of strength is 

apparent; the only différence being that there are four core strands 
in the defendant's product, instead of two, as in the old, represented by 
figure 1. And the dimculty with which we are met, and which was not 
removed even by a suggestion f rom the complainants in their contention 
that their patent is infringed by the structure of the défendant, is that 
they are unable to point out which of the two cords twisted together 
is the offending member of the defendant's product, or the one that 
takes the place of the "ornamental filling strand" in the complainants' 
patent. From the claims we learn there are three important members 
of complainants' improved ornamental cord, to wit, "plurality of strands 
twisted together" (or the core), "a séries of loops of ornamental 
threads" (or the ornamental latéral loops), and "an ornamental filling 
strand." 

Complainants' expert, Mr. Livermore, admits his inability to state 
which of the cords twisted together by the défendant is the "filling 
strand," and which the "plurality of strands twisted together," form- 
ing the core ; but says that either of the constituent parts of the defend- 
ant's product can be regarded as the équivalent of either the "plurality 
of strands twisted together," or the "ornamental filling strand" of the 
complainants' product. In other words, their expert being unable to 
décide and point out and positively identify the élément of the defend- 
ant's product which infringes upon the claim of the complainants, the 
court is left to guess as to which is the old and which the new, which 
is to take the place and act as an équivalent for the ornamental filling 
thread of the complainants. 

In addition to the reasons already given, without entering into an 
elaborate considération of the prior art, we will add that the testimony 
and exhibits show that the défendant was clearly within its rights to 
manufacture and sell this kind of ornamental cord, as it is old and 
long known to the trade, and this appears from previous patents and 
exhibits offered by the défendant. 

Let a decree be drawn dismissing the bill, with costs. 



INTERNATIONAL WIRELESS TELEGRAPH CO v. FESSENDEN. (No. 1.) 

(Circuit Court, D. New Jersey. November 24, 1903.) 

1. Patents— Suit for Infringement— Jubibdiction. 

A court is without jurisdiction of a suit for infringement of a patent 
where the bill shows that défendant is a nonresident of the district, aud 
it is not alleged that any act of infringement was committed within the 
district, or that défendant has an office or place of business within the 
district, with an agent in charge on whoni service could properly be 
inade. 

In Equity. Suit for infringement of patent. On motion to dismiss 
for want of jurisdiction, and motion for costs to défendant on dismissal. 

T. J. Johnston, for the motion. 

E. B. Leaming and W. S. Darnell, for plaintiff. 

U 1. See Patents, vol. 38. Cent. Dig. § 466. 
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KIRKPATRICK, District Judge. This bill is filed by the complain- 
ant, who states it is a citizen of New Jersey, against the défendant, 
who is described as a citizen of Virginia, for an alleged infringement 
of a patent of the United States. The Revised Statutes (U. S. Comp. 
St. 1901, pp. 588, 589) make provision for the service of process in such 
cases as f ollows : 

"That in suits brought for the Infringement of letters patent the Circuit Court 
shall hâve jurisdiction, in law or in equity, in the district of which the de- 
fendant is an inhabitant, or in any district in which the défendant shall hâve 
committed aets of infringement and hâve a regular and established place of 
business. If such suit is brought in a district of which the défendant is not 
an inhabitant, but in which such défendant has a regular and established busi- 
ness, service of process, summons or subpcena upon the défendant may be made 
by service upon the agent or agents engaged in conducting such business in the 
district in which suit is brought." 

The object of the law, doubtless, is to afford a forum in which in- 
juries sustained by the infringement of letters patent may be redressed 
not only at the place at which the infringer may réside, but where he 
lias a place of business and commits the infringing acts complained of. 
The defendant's place of business in the district must be. a regular and 
a substantial one, actually conducted by an agent in charge. Service 
upon such agent is sufficient to compel the defendant's appearance in 
court to answer the complaint; but thé agent in charge of such business 
must be orie ! who stands îri a représentative capacity to the défendant, 
so that he may be propèrly held, in law, an agent to receive such process 
in the defendant's behalf. There are hiany cases sustaining this prin- 
ciple, the latest being Connecticut Mutual Insurance Company v. Sprat- 
ley, 172 U. S. 603, 19 Sup.' Ct. 308, 43 L. Ed. 569. The return of the 
marshal .in this case is as f ollows : 

"The within subpcena ad respondendum served on the défendant, Reginald 
Â. Fessenden, at Bayonhe,' iti the District of New Jersey, on the 5th day of 
Oetober, 1903, by delivery to and leaving with William Cole, who is in charge 
of defendant's plant, personally a copy thereof, and at the same time informing 
him of its contents." : , 

It does not appear that the défendant had a regular and established 
place of business in the district, or that Cole, upon whom the process 
was served, was in any sensé the agent of the défendant conducting 
such business. The return says he (Cole) was in charge of the defend- 
ant's plant, but fails to state whether in the "plant" any kind of busi- 
ness was being conducted. The service of the writ not being in con- 
formity with the statute, the return should be quashed. 

The bill is defective in that, after showing that the défendant is a 
nonresident of the district, it fails to statë any jurisdictional facts. It 
does not allège the commission of any act of infringement within the 
district, or that the défendant has an office or place of business within 
the district, with an agent in charge, engaged in conducting such busi- 
ness, upon whom service could propèrly be made. The jurisdiction of 
the court must appear in the pleadings, "and the presumption is that 
a cause is without the jurisdiction of the court unless the œntrary 
affirmatively appears." Grâce v. American Central Insurance Co. 
109 U. S. 283, 3 Sup. Ct. 207, 27 L. Ed. 932. The défendant has en- 
tered a spécial appearance for the purpose of raising the question of the 
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jurisdiction of the court in accordance with the practice approved in 
United States v. American Bell Téléphone Company (C. C.) 29 Fed. 17. 
In accordance with the views expressed in the above case, and for 
the reasons above given, I âm of opinion that the bill should be dis- 
missed. 



INTERNATIONAL WIRELESS TELEGRAPH CO. v. FESSENDEN. (No. 2.) 

(Circuit Court, D. New Jersey. August 16, 1904.) 

1. Patents— Dismissal for Want op Jubisdiction — Costs. 

Where a bill for infringement is dismissed for want of jurisdiction, 
costs eannot be awarded to défendant. 

On Motion for Costs to Défendant on Dismissal of Bill. 

T. J. Johnston, for the motion. 

E. B. Leaming and W. S. Darnell, opposed. 

ARCHBALD, District Judge. 1 The opinion of Judge Kirkpatrick 
(now deceased) discloses that the bill was directed to be dismissed not 
so much on the ground that the subpœna had not been properly served 
— which possibly could be cured, and as to which the conclusion simply 
was that the return of the marshal should be quashed — but on the 
ground that, although brought against one who, on the face of the 
pleadings, was admittedly a nonresident of the district, it failed to 
state the necessary facts to give jurisdiction in such cases. Act Mardi 
3, 1897, c. 395, 29 Stat.,695 [U. S. Comp. St. 1901, p. 589]. It was 
not alleged, for instance, that any act of infringement had been com- 
mitted within the district, nor that the défendant had a regular and 
established place of business there, with an agent in charge upon 
whom service could properly be made. In other words, the case, as 
stated in the bill, was one over which the court had no jurisdiction; 
and, if so, it is not one in which costs can be awarded. Citizens' Bank 
of Louisiana v. Cannon, 164 U. S. 319, 17 Sup. Ct. 89, 41 L. Ed. 451. 

The motion for costs to the défendant is refused. 

1f 1. See Costs, vol. 13, Cent. Dig. § 16. 
i Specially assigned. 
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WBSTON BLECTRICAL INSTRUMENT CO. v. EMPIRE ELECTRICAL 
INSTRUMENT CO. 

(Circuit Court, S. D. New York: July 12, 1904.) 

1. Patents— Infeingement— Electbical Measuking Appaeatus. 

Infringement of the Weston patent, No. 392,387, for an apparatus for 
measuring electrical currents of any size — as well those in multiple-arc, 
in ampères, as full currents, in volts — is not prevented by the fact that 
such apparatus is described in patent No. 392,386, issued at the same time 
to the saine patentée, for means for dividing a current in deflnite parts. 
and measuring one part In ampères by such apparatus, although the al- 
leged infringing instrument is one for measuring in ampères in multiple- 
arc; the two patents being for différent things. Such patent held in- 
fringed on motion for preliminary injunction. 

In Equity. Suit for infringement of letters patent No. 392,387, foi- 
an electrical measuring apparatus, granted to Edward Weston Novem- 
ber 6, 1888. On motion for preliminary injunction. 

William Houston Kenyon, for plaintiff. 

C. A. L. Massie and Philip Mauro, for défendant 

WHEEL,ER, District Judge. This suit is brought upon patent No. 
392,387, dated November 6, 1888, and granted to Edward Weston, 
for an electrical measuring apparatus, which has been sustained by a 
decree of this court on final hearing in Weston Electrical Instrument 
Co. v. Jewell Electrical Instrument Co. (March, 1904) 128 Fed. 939. 
It has been heard on a motion for a preliminary injunction. 

The différences between the defendant's instruments and those of 
the patent are formai, and not functional. The parts are différent 
in shape, but they measure currents of electricity by the same means, 
in the same arrangement, and in the same way. That they infringe 
is not, and cannot well be, much disputed. But at the same time the 
inventor took out patent No. 392,386, for means by electrical résist- 
ance in multiple-arc circuit of dividing the current into definite parts, 
and measuring one of them in ampères by the apparatus of this pat- 
ent, which is described in that; and the existence of that patent out- 
standing and not sued upon is claimed, as is understood, to shield 
everything covered by it from liability in a suit upon this patent, and 
that, as no infringement but by instruments for measuring by ampères 
in multiple-arc circuit béfore this suit is shown, no basis for an in- 
junction is made out. The apparatus of this patent will, when prop- 
erly adjusted, measure currents of any size — as well those in multiple- 
arc, in ampères, as full currents, in volts; and, although measurement 
in volts is mentioned in the spécification and in some of the daims, the 
patent is not, except as to those claims, limited to measurement of a 
current in main circuit by volts. The other patent has four claims, 
each of which is for, in some form, the combination of the electrical 
résistance in multiple-arc circuit with other parts of the apparatus. 
One patent seems, therefore, to be for the means for dividing a cur- 
rent into definite parts, to be measured by measuring one part, and 
the other patent to be for the measuring any current, whether whole or 
fractional. The former would be infringed only by the fractional 



AMERICAN ELEO. N. & M. CO. V. HOWARD ELEC. N. 00. 495 

means, but the latter would be by the means of either whole or frac- 
tional measurement. As the patents were simultaneous, there was 
no abandonnant of what was covered in either by description in the 
other, and no priority in either to prevent a grant by the other, if both 
in any parts covered the same thing, but they do not appear to. Each 
patent is for a separate invention, and was necessary to secure to the 
inventor what it covered, and neither affords any excuse for infringing 
the other. 

Motion granted 



AMERICAN ELECTRICAL NOVELTY & MFG. CO. V. HOWARD ELEC- 
TRICAL NOVELTY CO. 

SAME v. STEIN & LANGLOS ELECTRIC MFG. CO. 

(Circuit Court, S. D. New York. June 25, 1904.) 

1. Patents— Invention— Electbio Hand Lamp. 

The Misell patent, No. 617,592, for an electrical hand lamp, clalms 1, 
2, and 4, held void for lack of invention. 

2. Same— Electric Batteby. 

The Hoggson patent, No. 520,429, for an electrie battery, held void for 
lack of patentable invention. 

In Equity. Suit for infringement of letters patent No. 520,429, for 
an electrie battery, granted to S. H. Hoggson May 29, 1894, and No. 
617,592, for an electrical hand lamp, granted to David Misell Januarv 
10, 1899. On final hearing. 

Briesen & Knauth (Arthur v. Briesen and Hans v. Briesen, of coun- 
scï), for complainant. 

John T. Booth (N. L. Frothingham and Edward S. Beach, of counsel), 
for défendants. 

HOL/T, District Judge. In my opinion, the décisions of Jndge Coxe 
in the American Electrical Novelty & Manufacturing Co. v. Newgold 
(C. C.) 108 Fed. 957, and of the Circuit Court of Appeals in the same 
case on appeal (113 Fed. 877, 51 C. C. A. 501), are décisive of this case. 
It was held in the Newgold Case that claim 3 of the Misell patent was 
void for lack of patentable invention, in view of the prior art. I cannot 
see that anything is included in claims 1, 2, and; 4 of the Misell pat- 
ent which is not included in claim 3, and I think that the Hoggson pat- 
ent is void for the same reason as the Misell patent. It is stated in 
Judge Coxe's opinion in the Newgold Case that the complainant was 
licensed under the Hoggson patent, and its batteries constructed in ac- 
cordance with its terms. Page 960, 108 Fed. The electrie batteries 
described in the Hoggson patent seem to me to be merely the resuit 
of a combination of previous electrical devices, fully disclosed by the 
state of the prior art, as shown in the patents of Roovers, Levi, and Van 
Horvath, the combination of which by Hoggson in the manner described 
in his patent did not amount to a patentable invention. 

My conclusion is that the bill should be dismissed, with costs. 
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Ex parte FOLSOM et al. 

FOLSOM v. NINETY-SIX TP. et al. 

(Circuit Court, D. South Carollna. July 28, 1904.) 

'*~ Railboad— Issuance of Bonds— State Statutes— Constitutionality— 
Obligation of Contracts— Impairment. 

Act S. C. 1882 (18 St. at Large, p. 216), chartering the G. & P. R. R. Co., 
authorized tovvnships interested in such construction to subscribe for 
stock and issue bonds in payment therefor, and section 9 (page 217) there- 
of provided for the payment of interest on such bonds by authorizing the 
county auditor to assess and the county treasurer to collect .such tax on 
the property of the township as shoTikl be necessary to pay such interest. 
By Act S. C. 1885 (19 St. at Large, p. 240) the former act was amended so as 
to provide that ail counties and the townships in such counties along the 
Une of such railroad or interested in its construction were created bodies 
politic and corporate, with necessary powers to carry out the provisions 
of the act, and subjeet to ail liabilities growing out of the same, and the 
county commissioners of the respective counties were declared the cor- 
porate agents of the counties and townships so incorporated and situated 
withiri the limits ôf such counties. By constitutional amendment (23 
St. at Large S. C. p. 1227), the state Constitution of 1895, art. 7, § 11, 
providjng that the several townships of the state should constitute a body 
politic 1 and corporate, etc., was amended so as to provide that such section 
should not apply to certain townships which had issued bonds in pay- 
ment of stock in the railroad under the acts of 1882 and 1885, and that "the 
corporate existence of such townships be and the same is hereby de- 
stroyed and ail offlcers of such townships are abolished and ail corporate 
agents renjoved." Held, that such constitutional amendment was intended 
to impair the meàns provided by law for the payment of the bonds so 
issued, and to that extent was obnoxious to Const U. S. art 1, § 10, as 
impairing the obligation of contracta. 

2. Same— Construction. 

Since the county auditor and treasurer, authorized by Act S. C. 1882 
(18 St. at Large, p. 216) to levy and collect the tax for the payment of 
such bonds, were not offlcers or agents of the townships issuing the bonds 
in any sensé, and the acts they were empowered to perform could be le- 
gally ddne independent of the corporate existence of the township, the 
abolition of the corporate existence of a township which had been organ- 
ized as a corporation only for the purposes of the act did not deprive such 
offlcers of authority to levy the tax to pay such bonds issued by it 

3. Sai^e— Boundabies or Township— Altération— Effect. 

The f act that after the issuance of bonds under such acts the township 
lssùing the sàme becamè a part of another county by means of a change 
in thë boundaries of certain counties was immaterial, since the town- 
ship's obligation to pay the bonds attached to the territory included in 
the township which issued the bonds, and passed with such territory into 
thé county to which it was added. 

At Law. 

Shield,s» Cates & Montcasfle and H. J. Haynsworth, for petitioners. 
J. B. Porkand F. B. Grier, for respondents. 

PRITCIÏÀRD, Circuit Judge. This is an application for a writ of 
mandamùs tô compel the, auditor and treasurer of the county of Green- 
wood to assess and collect a judgment recovered against the township 
of Nintey-Six for certain bonds issued by it in aid of a railroad Com- 
pany. By an act of 1882 the Législature of South Carolina chartered 
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the Greenville & Port Royal Railroad Company. Sections 6 and 8 of 
this act authorized cities, towns, townships, and counties interested in 
the construction of railroads to subscribe to the capital stock of said 
railroad company, and to issue bonds in payment thereof. 18 St. 
at Large S. C. pp. 216, 217. Section 9, as a means of paying the bonds, 
provided as follows : 

"That for the payment of interest on such bonds as may be issued by the 
said counties, cities, towns or townships, the county auditor or other offlcer dis- 
charging such duties, or the city or town treasurer, as the case may be, shall 
be authorized and required to assess annually upon the property of such city, 
town, county or township such per centum as may be necessary to pay said in- 
terest of said sum of money subscribed, which shall be known and styled in the 
tax book as said railroad tax, which shall be collected by the treasurer under 
the same régulations as are provided by law for the collection of taxes in any 
counties, cities, towns or townships so subscribing and which shall be paid over 
by the said treasurer to the holders of said bonds as the said interest shall be- 
come due, on présentation of the coupons, which said coupons shall be reported 
to the county commissioners by the said treasurer, or to the council of any 
city or town where there are coupons from bonds of such city, or town, and ail 
said coupons shall be cancelled by the county treasurer as soon as they are paid 
by them." Page 217. 

In 1885, an amendatory act was passed in which the name of the 
railroad company was changed, and other altérations and changes were 
made, which do not concern the question at issue in this case. This 
act also amended the act of 1882 by adding the following provision to 
section 9: 

"That for the purpose of this act, ail the counties and the townships in said 
counties, along the Une of the said railroad, or which are interested in the con- 
struction as herein provided for, shall be, and they are hereby declared to be 
bodies politic and corporate, and vested with the necessary powers to carry out 
the provisions of this act, and shall bave ail the rights and be subject to ail 
the liabilities in respect to any rights or causes of action growing out of the 
provisions of this act, the county commissioners of the respective counties are 
declared to be the corporate agents of the counties or townships so incorporated 
and situate within the limits of the said counties." 19 St. at Large S. C. p. 240. 

This provision désignâtes the county commissioners of the respective 
counties as the corporate agents of the counties and townships so in- 
corporated, and clothes them with power to issue bonds in such amounts 
as may be authorized by the voters of the respective territories in the 
manner therein prescribed. In accordance with the provisions of this 
section, the people of the township, at an élection held for that pur- 
pose, declared in favor of the issue of bonds in aid of the construction 
of the railroad, and the county commissioners of Abbeville county, in 
the spring of 1886, under the authority conferred upon them by the 
Législature, issued the bonds of the township in the amounts stated in 
the pétition. Thèse bonds were sold to innocent purchasers for value, 
and for two years the taxes were regularly assessed and collected, and 
the interest upon the bonds was promptly paid. In November, 1888, the 
Suprême Court of South Carolina, in the case of Floyd v. Perrin, re- 
ported in 30 S. C, at page 1, 8 S. E. 14, 2 L. R. A. 242, held that under 
the statutes of 1882 and 1885 the township of Ninety-Six was created 
a corporation, but without any corporate purpose, and that the section 
of the act which undertook to authorize the issue of bonds was uncon- 
131 F.— 32 
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stitutional, and the township bonds were invalid. For 10 years prior to 
this décision a number of similar acts had been passed by the Légis- 
lature of the state in pursuance of which township bonds were issued 
in aid of railroads, and placed upon the market, and until the décision 
in the case supra there had been no question or doubt as to the validity 
of thèse bonds. At the next session of the Législature an act was 
passed declaring that, when the railroad had been completed through 
the township, the township bonds issued in aid thereof should be paid 
by taxation as provided in the original act. 20 St. at Large S. C. p. 
12. This statute was held to be constitutional, and that a mandamus 
could be issued by that court to compel the collection of this tax. 
State v. Whitesides, 30 S. C. 579, 9 S. E. 661, 3 L. R. A. 777; State 
v. Harper, 30 S. C. 586, 9 S. E. 664; State v. Neely, 30 S. C. 587, 9 
S. Ë. 664, 3 L. R. A. 672. The décisions in thèse cases practically 
settled the question in so far as the townships were concerned through 
which the railroad had been completed, and the interest was paid 
withoùt further contest. On the other hand, the bonds of the town- 
ships through which the railroad had not been completed were not 
paid. On the lOth day of February, 1893, George W. Folsom brought 
suit against township Ninety-Six upon certain coupons clipped from 
its bonds. A demurrer was filed in behalf of the township, and Judge 
Simonton, in an opinion dated December 27, 1893, sustained the de- 
murrer and dismissed the complaint. This case was carried to the 
Circuit Court of Appeals, and that court certified certain questions of 
law to the Suprême Court of the United States. The Suprême Court, 
in the fall of 1885, rendered a décision, which is reported in 159 U. S., 
at page 611, 16 Sup. Ct. 174, 40 L. Ed. 278, in which it is held that 
the décision in Floyd v. Perrin, having been rendered subsequently to 
the issue of the bonds in question, was not binding on the fédéral 
courts, and, considering the question upon its merits, the court held 
the statute was constitutional, and the bonds were valid, unless there 
was some other défense. The demurrer was overruled, and the défend- 
ant was allowed to file an answer. When the case came on for trial 
in the Circuit Court it resulted in a verdict for the plaintiff. The case 
was carried to the Circuit Court of Appeals, and the judgment below 
was affirmed. Ninety-Six Township v. Folsom, 30 C. C. A. 657, 87 
Fed. 304. In the meantime other cases had been instituted against 
various townships, and judgment was obtained against the township in 
each case. A writ of error was sued out in one of them, and the judg- 
ment below was affirmed. Dunklin Township v. Wells, 31 C. C. A. 
593, 87 Fed, 1004. Thèse décisions terminated the litigation of this 
class of cases on the merits. In 1897 and 1899 acts were passed by the 
Législature forbidding township commissioners, county commissioners, 
and ail other officers from assessing any tax to pay thèse bonds, and 
forbidding the county treasurer and ail other officers from collecting 
such tax. 22 St, at Large S. C. p. 534; 23 St. at Large S. C. p. 78. 
A f ter thèse statutes were enacted, the auditor and treasurer declined to 
levy and collect the taxes as required by the statutes of 1882 and 1885, 
and the plaintiff in one of the cases filed a pétition for a writ of man- 
damus. Judge Simonton^ who delivered the opinion in Hicks v. Cleve- 
land, 45 C. C. A. 429, 106 Fed. 459, among other things, said : 
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"The purpose of the General Assembly in passing the aet to amend th«» car- 
ter of the Greenville & Port Royal Railroad Company, approved Decwber 24, 
1S85 (19 St. at Large S. C. p. 237), was to promote the construction of that road. 
To accomplish this, it authorized and encouraged townships along the proposed 
Une of road to subscribe bonds towards this construction. In order to give 
character and crédit to thèse bonds, and to induce the public to invest in them, 
the ninth section of the act provides a careful, full, and sure mode of provid- 
ing for the interest. And an amendment to the same charter, made in 1887, 
provided (19 St. at Large S. C. p. 921) in the same way for the payment of the 
principal by taxation. Thèse provisions of the act went into and formed a part 
of the contract moving to the bondholders, who invested their money trusting 
to the provisions. The contract could not be impaired by any subséquent act 
on the part of the state of South Carolina." 

In this opinion Judge Simonton held that the acts of the Législature 
which undertook to prevent the collection of the taxes in accordance 
with the provisions of section 9 of the acts of 1882 and 1885 were uncon- 
stitutional, and the judgment of the lower court directing the issuance 
of the writ of mandamus was affirmed. In the fall of 1891 an appli- 
cation was filed in the Suprême Court of South Carolina in behalf of 
certain taxpayers in the township of DunkKn, in which that court was 
asked to enjoin the county auditor and treasurer from levying and 
collecting the tax to pay the judgment which had been rendered. 
That court, on the 16th day of April, 1892, rendered its décision, in 
which it was held that a mandamus was in the nature of an exécution 
to enforce a judgment of the fédéral court, and, among other things, 
it declared this "was an end of the argument, as it cannot be contended 
that a state court can enjoin any process of a fédéral court." McCul- 
lough v. Hicks, 63 S. C. 542, 41 S. E. 761. 

Section 11 of article 7 of the Constitution of 1895 provided : 

"Each of the several townships of this state, with names and boundaries as 
now established by law, shall constitute a body politic and corporate, but this 
act shall not prevent the General Assembly from organizing other townships 
or changing the boundaries of those already established ; and the General As- 
sembly may provide sueh System of township government as it shall think 
proper in any and ail the counties, and may make spécial provision for mu- 
nicipal government and for the protection of chartered rights and powers of 
municipalities." 

The following amendment to this section was proposed by a con- 
current resolution of the Législature of February 28, 1902 : 

"That this section shall not apply to the following townships in the following 
counties : Dunklin and Oaklawn in the county of Greenville ; the townships 
of Cokesbury, Ninety Six and Cooper in the county of Greenwood ; Sullivan in 
the county of Laurens ; Huitt and Pine Grove in the county of Saluda. The 
corporate existence of the said townships be, and the same is hereby destroyed, 
and ail officers in said townships are abolished and ail corporate agents re- 
moved." 23 St. at Large S. C. p. 1227. 

This amendment was voted upon favorably at a gênerai élection held 
in November, 1902, and in February, 1903, was adopted by the General 
Assembly by a concurrent resolution. Thus it became a part of the 
Constitution of South Carolina. ' 

The pétition upon which the writ of mandamus is based is as follows : 

"That George W. Folsom, the plaintiff in the above-entitled cause, was a citi- 
zen and résident of the state of Tennessee, and the défendant a territorial 
division of the state of South Carolina, situate formerly in the county of Ab- 
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bevllle, biit now iricluded wlthin the county of Greenwood under and by virtue 
of the laws of said state, and was incorporated under an act of the General 
Assembly entitled 'An act to Charter the Greenville & Port Royal Railroad 
Company,' âpproved December 23, 1882, amended on December 24, 1885, by an 
act entitled 'An act to amend an act entitled "An act to charter the Greenville 
& Port Royal Railroad Company." ' 

"That on February 10, 1893, the said George W. Folsom brought his action 
in this honorable court, entitled 'George W. Folsom v. Township of Ninety-Six 
in the County of Abbeville, S. C.,' alleging, among other things, that the de- 
fendant, thrôugh its corpora te agents, had, on March 25, 1886, duly executed 
and issued bonds of said township aggregating twenty-eight thousand dollars, 
with attached interest coupons at the rate of seven per cent, per annum, and of 
the dénominations specifled in said bonds, and that said George W. Folsom had 
purchased certain of said past-due coupons clipped therefrom, aniounting iu the 
aggregate to the sum of Ave thousand one hundred and ten dollars, being spe- 
cifieally set forth in said complaint, and alleging that no part of said coupons 
had been paid, and that défendant and its agents had refused and neglected 
to collect said taxes for the payaient of said coupons and interest, and demand- 
ing judgméiït to the aniount of said coupons, together with interest thereon, and 
for the cost of : said action, and for the issue of a writ of mandamus directed 
to the prôper offlcers to levy and collect taxes to pay said coupons. 

"That, said action being pending, a verdict was rendered in favor of the 
plaintiff for the sum of seveh thousand one hundred and eighteen and ? 8 /ioo 
dollars âhd for ohé hundred ninety-three and Wioo dollars on August 14, 1896. 
The judgmënt was duly entered thereon and exécution issued on August 28, 
1806, and the same was lodged in the office of the marshal for said district, but 
said exécution; bas been returned wholly unsatisfled, and no part of the said 
judgmënt bas been paid, and the full amount is now due and payable. 

"That bythe act of the Législature under which said bonds were issued it 
was provided : 'Sec. 9. That for the payment of the interest on such bonds 
as may be issued by said counties, cities, towns, or townships, the county au- 
ditor or other officer discharging such duties, or the city or town treasurer, as 
the case may be, shall be authorized and required to assess annually upon the 
property of the said county, city, town or township, such per centum as may 
be necessary to' pay the said. interest of said sum of money subscribed, which 
shall be known and styled in thé tax books as said railroad tax, which shall be 
collectedrby the treasurer under the same régulations as are provided by law 
for the collection of taxes in any of the counties, cities, towûs or townships so 
subscribing, and which shall be paid ôver by the treasurer to the holders of 
said bonds as the said interest shall become due on présentation of the coupons,' 
etc. 19 St. at Large S. C. p. 240. 

"That at the tinie of thé exécution of the said bonds said township was situ- 
ate in Abbeville county, but that thereafter, to wit, in the year 1896, the county 
of Greenwood was organized, in pursuànce of the laws of said state, out of 
portions of Abbeville and EdgeHeîd counties, and the township of Ninety-Six 
was included in the county of Greenwood. 

"That demand has beeii made upon the proper ofBcers of Greenwood county 
to assess and collect taxes for the payment of said judgmënt, but said offlcers 
hâve neglected and failed toiiiake such assessment. 

"That since said bonds ha^e been executed the Législature of said state has 
passed several acts forbidding Under heavy penalty the levy and collection of 
taxes for the payment of said township bonds. 

"That said acts are in violation of section 10 of article 1 of the Constitution 
of the United States of America, but the offlcers chgrged with the duty of levy- 
ing and collecting taxes to pay said bonds hâve obeyed the mandate in said acts, 
and hâve failed to assess or collect taxes. That petitioner is advised and be- 
lieves that any further effort to procure voluntary action on the part of said 
officers would be idle, and without effect: That the auditor for Greenwood 
county is T. A. Graharo, and the treasurer of said county is J. A. Marshall. 

"That petitioners are now the owners of said judgmënt, and ail moneys dne 
thereon are payable to them. 

"Wherefore your petitioners pray : 

"(1) That a writ of mandamus be issued directed to said auditor and said 
treasurer directing and demanding the said auditor to assess uponcall property 
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of said townshlp a sufflcient per centum to pay said judgment, wtth costs, and 
commanding the treasurer of said county to collect the taxes so assessed, and 
pay over the same upon the said judgment until the same be wholly satisfled. 

"(2) For the costs of this proceeding, and for such other and further relief as 
In the premises may be just." 

The auditor and treasurer of Greenwood county, for their return to 
the rule to show cause, submit the following answer : 

"T. A. Graham, as auditor of the county of Greenwood, and J. A. Marshall, 
as treasurer for the same county, for return to the rule to show cause why the 
writ of mandamus should not issue requiring thèse respondents respectively 
to assess and collect a tax as prayed for by the pétition in the cause why sucli 
a writ should not issue before this court, respectfully show : 

"(1) That the respondents admit the allégations of paragraph one except the 
allégations thereof which allège that Ninety-Six township is a subdivision of 
the state of South Carolina, and is now included in Greenwood county, which 
allégation is denied. 

"(2) That respondents deny any knowledge or information sufflcient to form 
a belief as to the matters contained in paragraph two of the said pétition. 

"(3) That neither of said respondents hâve knowledge or information to form 
a belief as to the allégations of paragraph three of the said pétition, and deny 
any knowledge or information sufflcient to' form a belief as to the allégations 
of said paragraph three, and require strict proof of the same. 

"(4) Respondents admit the allégations of paragraph four of the pétition. 

"(5) Respondents admit the allégations of paragraph flve, except that they 
allège that Greenwood was formed in 1897 under the provisions of the Consti- 
tution of 1895. 

"(6) Respondent T. A. Graham admits demand upon him to assess said tax, 
and that ne refused to do so, and allèges that he had no power so to do. 

"(7) Respondents admit the allégations of paragraph seven of the pétition. 

"(8) Respondents admit the allégations of paragraph eight of the pétition, 
except the allégations that allège that said acts are in violation of the Coristi- 
tution of the United States of America, which allégation is denied. 

"(9) That thèse respondents further show and submit that neither of them 
is an officer of the county of Greenwood, nor the agent, under the law of the 
state of South Carolina, of either the holders of township bonds or the town- 
ships themselves. They are officers of the state of South Carolina, appointed 
by the Governor of the said state under the provisions of law, and, although 
termed county officers, are so styled because assigned to duty in that county ; 
and they therefore submit they cannot exercise any function of thèse respective 
officers except as authorized by the laws of the said state. 

"(10) That the General Assembly of the said state, by its act approved on 

day of — , 190-, and now of force, has forbidden the respondents 

and ail other like officers to assess or collect a tax for the payment of subscrip- 
tions by townships to the building of railroads which hâve not been built. 

"(11) That the railroad, for the building and construction of which the bonds 
alleged in the said pétition to hâve been issued, has not been built. 

"(12) That the township of Ninety-Six, described in the said pétition, does not 
exist as a corporation, because by an amendaient of the Constitution of the 
state of South Carolina voted by the people in the year 1902, and adopted by 
the General Assembly of the said state in the year 1903, the corporate existence 
of the said township was destroyed, and ail officers in said township abolished, 
and ail corporate agents removed long prior to the pétition herein. 

"(13) That the said township of Ninety-Six never owned any property what- 
ever ; that it never had any officers or agents of its affalrs with the single ex- 
ception that the county commissioners of the county of Abbeville were author- 
ized to hold an élection for the subscription of bonds described in the pétition; 
and to issue bonds for the amount to be subscribed. 

"(14) That respondents are officers under and by virtue of the provisions of 
the Constitution of 1895 and the law pursuant thereto, which fixes and dé- 
termines their duties and power, and under the ternis and provisions of the 
said Constitution and the acts of the Législature pursuant thereto thèse re- 
spondents are without power to levy or collect any tax for the purpose set out 
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in the said, pétition, and are forbidden by the express terms of the said Consti- 
tution from so doing, under which said Constitution they hold their appoint- 
aient as officers of the state of South Carolina ; that thèse respondents are re- 
quired to give a heavy bond conditioned to faithfully discharge and perfora 
the duties of their office in accordance with the requirements of the law of their 
appointaient, which prohibits and forbids doing the acts mentioned in the péti- 
tion herein. 

"(15) The respondents further submit that section 9 of the act incorporating 
Ninety-Six township does not màke it the duty of the county auditor and county 
treasurer to assess and collect any tax whatever. It provides in plain tenus 
that the said auditor and treasurer shall be authorized and required to assess 
and collect a certain tax mentioned therein on the property owned by the town- 
ship, and it makes no provision whatever for an assessment of the property 
or fixing the valuation for taxation of any property within the said territory 
and could not so provide, this matter being regulated and fixed by the Constitu- 
tion of 1868, which makes it incumbent on the Législature to provide a regular 
way applicable alike to ail counties for said purpose. 

"(16) That at the time the bonds and coupons mentioned in the pétition herein 
are alleged to hâve been issued the township of Ninety-Six was a territorial 
subdivision of the county of Abbeville, and whatever duty was imposed on the 
county auditor and treasurer had référence entirely to those officers acting for 
Abbeville copnty, and Abbeville county is still in existence, and still has a 
county auditor and county treasurer ; that the respondents are the county au- 
ditor and county treasurer, respectively, for Greenwood county, which was 
formed under the provisions of the Constitution of 1895 and acts of the Légis- 
lature of 1897, and they are not offleers or agents of Ninety-Six township for 
any purpose whatever, and are not officers or agents of the holders of the said 
bonds or judgment mentioned in the pétition, and hâve no désire to act as such 
officers or agents ; that they can and do exercise the duties of county auditor 
and county treasurer, respectively, in compliance with the law of the state 
under which they were appointed and commissioned, without référence to any 
duty or obligation of what was known as Ninety-Six township as a township, 
and in aceepting the office of county auditor and county treasurer they did so 
under the laws then in existence and of force and afterwards to be enacted. 
fixing their duties and deflning their power, and not as offleers or agents of the 
said township, which position each of them déclines to accept and exercise. 

"Wherefore, because it is doubtful that the petitioner ever obtained the al- 
leged judgment, and because it is impossible for the respondents to détermine 
what property is subject to taxation on account of the demand alleged to be 
in judgment, and because the respondents do not possess or control any property 
ever belonging to the said township, and because the said county of Greenwood 
never succeeded to any right of property of the said township, and because the 
collection of the taxes prayed for is beyond the scope of authority and duty of 
the respondents, and because the said respondents cannot, under the law of 
their appointaient, comply with the writ without violatlng their oath of office 
and the law appointing them, and because the township of Ninety-Six has no 
corporate existence, agents, or officers, and for the other good and sufficient 
reasons shown herein, they pray that the said rule be discharged." 

From an examination of the record it will be seen that every question 
in this litigation from its inception has been settled by former adjudi- 
cations, except such questions as may hâve arisen by virtue of the con- 
stitutional amendment which was adopted in 1903. Such being the 
case, we are to consider, first, the question whether the légal entity of 
the township of Ninety-Six has been abolished ; second, and, if it shall 
appear that the corporate existence of the township has been abolished. 
what is the effect of the actsof 1882 and 1885, which provide the means 
for the assessment and collection of the taxes to pay the interest and 
principal of the bonds? The language of the statute of 1885 is so plain 
and direct that there can be no question as to its meaning. It provides 
in plain and unmistakablë tërms the means as well as the mode of pro- 
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cedure by which the taxes in question are to be assessed and collected. 
The county auditor and treasurer are designated by the Législature 
as the instrumentalities by which the bondholders are to be afforded 
a remedy. Its provisions which relate to the assessment and collection 
of the tax are a part of the conditions of the contract which induced the 
bondholders to invest their money, and cannot be destroyed by any 
législative acts passed subséquent to the issue of the bonds in pursuance 
of former acts of the Législature. "By the obligation of a contract is 
meant the means which, at the time of its création, the law affords for 
its enforcement." Nelson v. Police Jury of St. Martin's Parish, 111 
U. S. 720, 4 Sup. Ct 648, 28 L. Ed. 574. "The obligation of a con- 
tract, in the constitutional sensé, is the means provided by law by which 
it can be enforced, by which the parties can be obliged to perform it." 
Louisiana v. New Orléans, 102 U. S. 206, 26 L. Ed. 132. It cannot 
be doubted that the constitutional amendment of 1903 was intended to 
impair the means provided by law for the payment of thèse bonds. 
To this extent it is obnoxious to article 1, § 10, of the Constitution of 
the United States. 

Mr. Justice Swayne, in delivering the opinion of the court in Walker 
v. Whitehead, 16 Wall. 317, 21 L. Ed. 357, said: 

"The Constitution of the United States déclares that no state shall pass any 
'law impairing the obligations of contraets.' Thèse propositions may be eon- 
sidered conséquent axioms in our jurisprudence : The laws which exist at the 
time and place of the malring of a contract, and where it is to be performed, 
enter into and form a part of it. This embraces alike those which affect its 
validity, construction, discharge, and enforcement. Nothing is more material 
to the obligation of a contract than the means of enforcement. The ideas of 
validity and remedy are inséparable, and both are parts of the obligation which 
is guarantied by the Constitution against impairment The obligation of a con- 
tract 'is the law which binds the parties to perform their agreement' Any im- 
pairment of the obligation of a contract — the degree of impairment is imma- 
terial — is within the prohibition of the Constitution. The states may change 
the remedy, provided that no substantial right secured by the contract is im- 
paired. Whenever such a resuit is produced by the act in question, to that ex- 
tent it is void. The states are no more permitted to impair the efficacy of a 
contract in this way than to attack its vitality in any other manner. Against 
ail assaults coming from that quarter, whatever guise they may assume, the 
contract is shielded by the Constitution. It must be left with the same force 
and effeet, including the substantial means of enforcement, which existed when 
it was made. The guaranty of the Constitution gives it protection to that ex- 
tent. The effeet of thèse propositions upon the judgment before us requires but 
a single remark. A clearer case of a law impairing the obligation of a contract, 
within the meaning of the Constitution, can hardly occur." 

The attempt to abolish the township and destroy the machinery for 
taxation, and to transfer the territory to another county, is a direct 
attack upon the remedy which is given the petitioner by the acts which 
authorized the issuance of the bonds, and the fact that the attempt is 
made by constitutional enactment does not give it any additional force. 

The provisions of the acts of 1882 and 1885 which relate to the assess- 
ment and collection of taxes are a part of the conditions of the con- 
tract which induced the bondholders to invest their money, and this 
contract cannot be impaired. The authority for an annual tax for the 
payment of the bonds being granted by the Législature at the time of 
the issuance of the same, cannot be revoked by the Législature, unless 



504 131 FEDERAL REPORTEE. 

sortie other, s reniedy equally as efficacious îs provided as a substitute. 
In the caseof Hicks v. Cleveland, 45 C. C. A, 429, 106 Fed. 459, Judge 
Simonton, in discussing this phase of the question, said : 

"The Suprême Court of the United States deals with the provisions of stat- 
utes like this as creating a trust which the state, the donor, cannot annul, and 
which the offlcers to whom the power is given are bound to exécute. So neither 
the state nor the corporation can any more impair the obligation of the contract 
by repeal of the act than they can in any other way." 

Broughton v. Pensacola, 93 U. S. 266, 23 L. Ed. 896 ; Von Hoffman 
v. Quincy, : 4 Wall. 553, 18 L. Ed. 403 ; Mount Pleasant v. Beckwith, 
100 U. S. 514, 25 L. Ed. 699. 

If the payment of debts could be defeated by the means employed in 
this case, then there would be no security as to any contracts which the 
individual might enter into in cases wherein the power to contract is 
derived from législative authority. The law does not contemplate that 
any one shall be permitted, directly or indirectly, to repudiate an honest 
obligation. The act of 1885, which vested the township with corporate 
functions, was passed solely for the purpose of this contract, and as 
such was intended to afford the bondholders a safe and sure remedy. 
It did not undertake to incorporate the township as a gênerai municipal 
corporation. It simply gave the township certain functions to be exer- 
cised solely and exclusively for the purpose of making and discharging 
the contract, and the provisions of the same thereby became a part of 
the éssential éléments of the contract, and do not in any wise partake 
of the character of the powers ordinarily conferred upon a township 
or other territory in order to enable such township or territory to ex- 
ercise the functions of a municipal corporation. Therefore the con- 
stitutionàl enactment in question is not aimed at a municipal corpora- 
tion, bût is in the nature of a direct attack upon législation which has 
for its objeetthe enforcement of a contract. 

No one questions the power of the Législature at any time to abolish 
a municipal corporation, provided that in doing so it does not impair 
the obligation of a contract. But in this instance the acts in question 
do not hâve the effect of abolishing a municipal corporation as such, 
the constitutional and législative enactments being directed against the 
means by which the holders of the bonds are to be paid the amounts 
due them. 

In the case of Von Hoffman v. Quincy, 4 Wall. 553, 18 L. Ed. 403, 
among other things, Mr. Justice Swayne, who delivered the opinion of 
the court, said: 

"It is compétent for the states to change the form of the remedy or to modify 
it otherwise, as they may see flt, provided that no substantial right secured by 
the contract is thereby impaired. No attempt has been made to flx deflnitely 
the line between altérations of the remedy which are to be deemed legitimate 
and those under the form of modifying the remedy impair substantial rights. 
Every case must be determined upon its own circumstances. Whenever the re- 
suit last mentioned is produced, the act is within the prohibition, and to that 
extent void." 

Wenow corne to consider the question as to whether the means pro- 
vided as a remedy are in any way connected with that part of the act 
which confers corporate powers upon the township. If the contention 
that the Législature had the right to destroy the corporate existence 
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of the township be true, we are nevertheless confrontée! with the fact 
that the instrumentalities and means employée! by the Législature in 
this instance for the purpose of enforcing the collection of a tax are 
still unimpaired. The duties of the officers designated for the assess- 
ment and collection of taxes are not affected in any manner by the acts 
which undertook to abolish the township. In other words, even though 
it should be held that the township as a corporate entity no longer ex- 
ists, however, the remedy which is provided for the collection of taxes 
remains unimpaired. Therefore, if the contention of respondents that 
the township is abolished be correct, then we hâve the act which makes 
the levy and authorizes the assessment and collection of taxes in a 
certain territory for the payment of an indebtedness evidenced by bonds 
upon which judgment has been obtained in a regular manner; the in- 
strumentality for its collection remains the same as when the act in 
question was passed. The county auditor and treasurer are not offi- 
cers or agents of the township in any sensé of the word. Inasmuch as 
the acts of 1882 and 1885 constitute the county commissioners the 
corporate agents of the township, and at the same time authorized the 
county auditor and treasurer to perform duties incident to the assess- 
ment and collection of taxes that are separate and distinct from those 
assigned to the county commissioners, it cannot be contended that the 
Législature intended to authorize the auditor and treasurer to act as 
agents of the township. The act provides that the county commission- 
ers shall be the agents of the township, and clothes them with discre- 
tionary power, to wit, the power to issue bonds when certain conditions 
hâve been complied with. The power which was conferred upon them 
has been exercised by the issuance of the bonds, and, since they hâve 
performed the duties incumbent on them as agents of the township. 
they are powerless to do anything further in the premises. It is différ- 
ent when we corne to consider the authority which was conferred on 
the county treasurer and auditor by the Législature. While the duties 
of the county commissioners were simply to issue the bonds and de- 
liver the same, the county auditor and treasurer are authorized and 
empowered to do that which may be lawfully done independent of the 
corporate existence of the township. 

In this case a judgment has been obtained, and the liability of the 
township for the payment of thèse bonds judicially determined. The 
court is now called upon to enforce the laws of the state existing at 
the time of the exécution of the bonds, the provisions of which enter 
into and constitute an essential élément thereof. Conceding that the 
constitutional enactment is valid, and that it has had the effect to abolish 
the corporate existence of the township, we cannot escape the conclusion 
that the means and procédure provided for the enforcement of the con- 
tract remain unaltered. The officiais chosen by the Législature as 
instrumentalities for the assessment and collection of the tax are in 
existence, and it is the duty of the court to compel the enforcement of 
the same, irrespective of the resuit of any attempt which may hâve been 
made to abolish the township. It is contended by the respondents that 
the territory of township Ninety-Six as a subdivision of the county of 
Abbeville no longer exists as such, and that the same has been trans- 
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ferred and embraced as a part of one of the territorial subdivisions of 
the county of Greenwoqd, and therefore the court is without authority 
to compel the auditor and treasurer of the new county to enf orce the 
assessment and collection of the tax in the territory which formerly 
was included in the county of Abbeville. This position is untenable, 
and cannot be sustained. The création of the new county of Green- 
wood and the transfer of the territory of township Ninety-Six to said 
county as a part of its territory do not alter the status of the terri- 
tory thus transferred in so far as it is affected by the acts of 1883 and 
1885, which provide that the county auditor and treasurer shall assess 
and collect annually a tax upon the property included in said territory. 
It has been repeatedly held that, where a subdivision of the state has 
contracted a debt, such debt follows the people of the newly acquired 
territory. In cases where an indebted municipalîty is divided among 
other municipalities, the debt follows the territory, and the duty of 
assessing and collecting taxes applies to the new officers in whose 
jurisdiction it comes. Broadfoot v. Fayetteville, 124 N. C. 478, 32 S. E. 
804, 70 Arn. St. Rep. 610; Mobile v. Watson, 116 U. S. 289, 6 Sup. 
Ct. 398, 29 L,. Ed. 620. 

Counsel for respondent insist that it will work a hardship upon 
the property owners of the township to compel them to pay taxes to 
meet the obligations of the contract from which they can never realize 
any benefit. The unfortunate condition which the property owners now 
occupy is due in a large measure to the failure on the part of the 
Législature at the time of the passage of the act to provide that the 
bonds should not be issued until the railroad had been completed 
through the territory in question. While the contention of the re- 
spondent as to the lamentable condition of the township is true, it is 
equally true that a failure on the part of the inhabitants of the township 
to comply with the obligations which they entered into at the time 
the bonds were issued will work a hardship on the owners of the bonds, 
who are innocent purchasers, and who are in no wise responsible for 
the issuance of the bonds in the first instance, nor for the failure of the 
railroad company to complète its road through the territory in question. 

In view of the foregoing, it is ordered that a writ of mandamus issue 
directed to the said auditor and treasurer of the county of Greenwood, 
commanding the said auditor to assess upon the property in said town- 
ship a sufficient per centum to pay said judgment and costs, and to con- 
tinue to assess from year to year, and commanding said treasurer of 
said county to collect such tax so assessed, and pay over the same upon 
said judgment until the same is wholly satisfied. 
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In re MERTENS et aL 

(District Court, N. D. New York. August 6, 1904.) 

No. 1,527. 

1. Fédéral Courts— Bankruptcy Jurisdiction— Claims to Property. 

Under Bankr. Act July 1, 1898, c. 541, subc. 2, § 2, 30 Stat. 545 [U. S. 
Comp. St. 1901, p. 3420], as amended by Act Feb. 5, 1903, c. 487, § 1, 32 Stat 
797 [U. S. Comp. St. Supp. 1903, p. 409], providing that courts of bankruptcy 
shall bave such jurisdiction at law and in equity as vvill enable thein to ex- 
ercise original jurisdiction in bankruptcy proceedings to cause tbe estâtes 
of bankrupts to be collected, reduced to money, and distributed, and déter- 
mine controversies in relation thereto, a court of bankruptcy has juris- 
diction to try and détermine the title to property found in the possession 
of the bankrupt, wbich bad been purchased by and delivered to him, the 
sale not having been rescinded for fraud until after the bankruptcy pro- 
ceedings had been instituted and the bankruntcy court had taken posses- 
sion of the property. 

2. Same — Bankruptcy Proceedings — Parties— Claims— Pbosecution— Fo- 

rum. 

Where the seller of goods, whieh had been delivered to the buyers prior 
to the institution of bankruptcy proceedings against them, rescinded the 
sale for fraud after the bankruptcy proceedings had been instituted, and 
applied to the court in which such proceedings were pending for leave to 
commence a replevin action for the goods in the state court against the 
receiver in bankruptcy, and after such pétition was denied again applied 
for an order directing the receiver to set aside and hold the goods in 
question for petitioners which was also denied, such seller thereby became 
a party to the bankruptcy proceedings, and was bound to prosecute its claim 
to the goods in the court where such proceedings were pending. 

3. Same— Injunction. 

Such goods having been taken possession of by the bankrupt's receiver, 
and having been thereafter sold by such receiver as the bankrupt's trus- 
tée under order of court, such court had jurisdiction to grant an injunc- 
tion restraining the claimant from prosecuting a suit against the trustée 
in a state court for conversion of the proceeds, under Rev. St. U. S. § 720, 
providing that an injunction shall not be granted by a court of the United 
States to stay proceedings in a state court except in cases where such 
injunction may be authorized by any law relating to proceedings in bank- 
ruptcy. 

4. Same— Bankruptcy Pétition— Filinq. 

The flling of a bankruptcy pétition is notice to the world of the pend- 
ency of the proceedings, and opérâtes as an attachaient of the bankrupt's 
property, and as an injunction restraining ail persons from intermeddling 
therewith. 

5. Same— Acts or Trustée. 

Where a bankrupt's receiver and trustée took possession of property in 
the hands of the bankrupt at the time the pétition was flled, and the seller 
of the property to the bankrupt did not elect to rescind for fraud until 
after such proceedings had been instituted, the bankrupt's trustée was 
not liable to the seller for the conversion of the property or its proceeds by 
selling the same under order of the court of bankruptcy. 

In Bankruptcy. 

This is a motion by Albert K. Hiscock, as receiver and as trustée of 
the estate in bankruptcy of J. M. Mertens & Co., to restrain the Ameri- 
can Woolen Company of New York from further prosecuting an action 
brought by said company against said Albert K. Hiscock as such re- 
ceiver and as such trustée to recover damages for the alleged conver- 
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sion by said Hiscock as such receiver and as such trustée of certain 
woolen goods in the pièce, sold by said American Woolen Company to 
said J. M. Mertens & Co., and which goods formed a part of the stock 
in trade of said J. M. Mertens & Co., and wére in the possession of said 
company, commingled with other goods, at the time of the filing of the 
pétition, herein, and at the time of the appointaient of such receiver 
by this court, and at the time he took possession of same as such re- 
ceiver under and pursuant to the order of this court, and which posses- 
sion was taken before notice was given any one that the sale thereof by 
the said American Woolen Company to the said firm of J. M. Mertens 
& Co. was rescinded. Said goods were sold by said trustée, it is al- 
leged, with the consent of said American Woolen Company, and the 
proceeds are now in his hands, subject to the order of this court. 

Lewis & Crowley, for receiver and trustée. 
McGowan & Stolz, for American Woolen Co. 

RAY, District Judge (after stating the facts). At some time prior to 
the commencement of the bankruptcy proceedings herein the American 
Woolen Company of New York, city of New York, sold on crédit and 
delivered to J. M. Mertens & Co., a firm doing business in the city of 
Syracuse, 'N. Y., certain woolen goods in the pièce, of the value of sev- 
eral thousand dollars. Said American Woolen Company had been sell- 
ing goods to said firm for a considérable length of time, and there was 
an open running account between them, with a balance of several 
thousand dollars due the woolen company. The pétition in involuntary 
bankruptcy herein was filed on the 20th day of August, 1903, and on the 
same day Albert K. Hiscock, of Syracuse, N. Y., was, by this court, 
duly appointed receiver of the alleged bankrupts' estate. Such receiver 
gave the bond required, and entered on the discharge of his duties by 
taking possession of ail the property of the firm of J. M. Mertens & 
Co., and by proceeding to complète the manufacture of certain goods 
previously ordered by customers, and fill such orders; ail pursuant to 
the order and direction of this court. The schedules required by law 
were duly made and filed. Thereafter, and on the 31st day of August, 
1903, McGowan & Stolz, the attorneys for said American Woolen 
Company qf New York, which is a corporation duly incorporated under 
and pursuant, to the laws of the state of New York, served on said re- 
ceiver a notice and demand, of which the following is a copy (omitting 
the schedule of goods) : 

"Take notice that the pretended sales of certain pièces of cloth, more par- 
ticularly described in the schedule hereto annexed and marked 'A,' made by us 
to J. M. Mertens & Co., are rescinded on the ground of f raud perpetrated upon 
us by said J. M. Mertens & Co. in the purchase thereof, and we hereby demand 
the possession of such articles from you and of any and ail suits, overcoats, and 
other articles of clothlng into which the same may hâve been manuf actured, or 
are in process of manufacture. And you will also take further notice, that we 
hereby demand that in case you shall hâve disposed of, or shall at any time 
hereafter dispose Of, said pièces of cloth or any of them, or any of the suits, 
overcoats or other garments which may hâve been manufactured from the same> 
the proceeds thereof are our property and belong to us, and that you pay the 
same over tp us, and that the said goods were obtained from us by fraud and 
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deceit, and that to the sald property and the proceeds thereof neitber you nor 
the said J. M. Mertens & Co. hâve any right or color of right. 
"Dated, August 31, 1903. 

"Yours &c, American Woolen Company of New York. 
"To Albert K. Hiseock, Esq., 

"As Receiver of J. M. Mertens & Co. 
"To J. M. Mertens & Co." 

The receiver did not comply with the demand, acting on the in- 
formation and belief that such goods were not obtained by fraud, and 
that the title was in the bankrupt, and also on the theory that in réclama- 
tion proceedings the title to such property could and should be deter- 
mined in this court, the same being in the possession of this court. 
Thereafter said American Woolen Company of New York applied to 
this court for leave to commence a replevin action for thèse goods in the 
state court. The application was denied. September 16, 1903, said 
J. M. Mertens & Co., and each of the individuals composing said firm, 
were duly adjudicated bankrupts by this court. On the 21st day of 
September, 1903, this court made an order, which was duly served on 
said McGowan & Stolz, attorneys for said American Woolen Company, 
restraining ail persons, and particularly said company and its attorneys, 
from bringing any suit in the state court for said stock of goods, or 
any suit against said receiver regarding said property or estate. Saicl 
order was not appealed from, set aside, or vacated. The writ of in- 
junction issued pursuant to such order was not served until after the 
action now sought to be restrained was commenced. October 6, 1903, 
said American Woolen Company applied to this court for an order di- 
recting the receiver to set aside and hold and not sell thèse goods in 
question. That application was denied, and no appeal was taken. Such 
proceedings were duly had that on the 14th day of October, 1903, said 
Albert K. Hiseock, then acting as receiver, was duly appointed the 
trustée in bankruptcy of the estâtes of said bankrupts. On qualify- 
ing as trustée, said Hiseock, as receiver, actually passed over to him- 
self as trustée the said stock of goods, including those in question, 
which remained unsold and undisposed of, except so far as the bank- 
rupts themselves had disposed of them prior to the filing of the péti- 
tion in bankruptcy. 

On the 4th day of November, 1903, the trustée received a very ad- 
vantageous offer for the stock of goods — $67,500 — and an order was 
made by Chas. L. Stone, the référée in bankruptcy, to whom this bank- 
ruptcy matter had been duly referred, directing a sale of such stock of 
goods, and same were sold accordingly. McGowan & Stolz, appearing 
as attorneys for said American Woolen Company, consented to such 
sale. By thèse proceedings the goods in question hâve been converted 
into cash by the trustée pursuant to the order of the court, and the 
proceeds are now in the custody of the court in bankruptcy. This or- 
der of the court to sell the goods at the price offered — substantially 
the price at which same were inventoried — was made and entered No- 
vember 6, 1903, and the goods were immediately delivered to the pur- 
chaser. On the very next day, and November 7, 1903, a summons in 
an action in the Suprême Court of the state of New York was served 
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on the said Albert K. Hiscock as such receiver and as such trustée, of 
which the following is a copy : 

"State of New York, Suprême Court, County of New York. 
"American Woolen Company of New York v. Albert K. Hiscock as Receiver in 
Bankruptcy of J. M. Mertens & Co., and Albert K. Hiscock as Trustée in 
Bankruptcy of J. M. Mertens & Co. 
"To the Above-Named Défendants : You are hereby summoned to answer 
the complaint în this action, and to serve a copy of your answer on the plain- 
tiff's attorneys within twenty days after the service of this Summons, exclusive 
of the day of service ; and, in case of your failure to appear or answer, judg- 
ment will be taken against you by default for the relief demanded in the com- 
plaint. 

"Trial to be held in the County of New York. 
"Dated this seventh day of November, 1903, 

"McGowan & Stolz, Plaintiff's Attorneys, 
"Office & P. O. Address, 339 Onondaga County Savings Bank Building, Syra- 
cuse, N. Y." 

The plaintiff in such action is the same American Woolen Company 
of New York, before referred to, and the action is brought by the same 
attorneys hereinbefore named as appearing for such company in such 
prior proceedings, and who are under a restraining order, as stated. 
The bankrupts resided and had their place of business at Syracuse, 
in the Northern District of New York, in which district ail of the pro- 
ceedings in bankruptcy hâve been had, and where the said trustée ré- 
sides, and where such property was situated and the proceeds are de- 
posited. The plaintiff résides and has its place of business in the city 
of New York, in the Southern District of New York, and in said South- 
ern District the venue of said action in the state court is laid. 

Immediately after being appointed trustée, said Hiscock duly ac- 
counted as receiver, and his accounts were duly passed and settled, and 
he was directed to pay over ail moneys and deliver ail property held by 
himself as receiver to himself as trustée. No objection was made to 
this order, said American Woolen Company of New York being repre- 
sented in that proceeding by said McGowan & Stolz as its attorneys. 
Such order has not been vacated, set aside, or appealed from, and its 
mandates were fully complied with. Owing to necessary delays, such 
order was not actually made and entered until after the commencement 
of such suit in the state court. 

On this motion it is denied by the American Woolen Company of 
New York that McGowan & Stolz represented it when the order to sell 
the goods was made; but however that fact may be, the court is of 
opinion that the resuit is the same. It is conceded by said McGowan 
& Stolz, who represent the American Woolen Company on this motion, 
that this action in the state court is brought to recover damages for the 
alleged conversion by said receiver or trustée, as such, of the goods in 
question. Before considering the légal aspects of the case, it may be 
well to summarize the facts. 

(1) Prior to the filing of the pétition in bankruptcy herein, the Ameri- 
can Woolen Company of New York sold and delivered the goods in 
question to J. M. Mertens & Co. on crédit. 

(2) On the 20th day of August, 1903, a pétition in involuntary bank- 
ruptcy was filed in this court against said firm or copartnership of J. 
M. Mertens & Co. 



IN EE MEBTENS. 511 

(3) August 20, 1903, Albert K. Hiscock was duly appointed by this 
court in bankruptcy and in such pending proceeding the receiver of ail 
the property and estate of said J. M. Mertens & Co., and directed to 
take possession of and hold the same which he did. 

(i) The goods in question were then in the possession of said J. M. 
Mertens & Co. in their store, commingled with their other goods, and 
the sale to said company had not been rescinded, and such goods passed 
into the possession of said officer of this court, duly appointed, and were 
thenceforth, until sold, in the custody of this court. 

(5) On the 31st day of August, 1903, said American Woolen Com- 
pany of New York gave written notice that it then rescinded the sale 
of said goods to said J. M. Mertens & Co. on the ground that the con- 
tract of sale and the delivery of the goods were procured by fraud, and 
also demanded the goods, and the proceeds of such as had been sold, 
and the proceeds of the sale of any thereof thereafter sold by said re- 
ceiver. 

(6) The said receiver did not comply with such demand, or acquiesce 
in the claims of the woolen company. 

(7) The said woolen company then applied to this court in bank- 
ruptcy for leave to prosecute an action of replevin for said goods, which 
motion was denied. Said company also applied to the court for an 
order directing the said receiver to set apart and hold said goods in 
question, and not sell same. This application was denied. No appeal 
was taken from said orders. 

(8) Thereafter said Albert K. Hiscock, who was acting as such re- 
ceiver, was duly appointed trustée in bankruptcy of ail the property, 
etc., of said J. M. Mertens & Co. and of the individual members of said 
firm, they having been duly adjudicated bankrupts on the 16th day of 
September, 1903. The possession of said property then passed to the 
trustée. Subsequently a formai order was made by this court directing 
the transfer of the possession of such property, including the proceeds 
of the sale of the property in question. 

(9) The said trustée, having received an advantageous offer for the 
entire stock of goods of said J. M. Mertens & Co., including the goods 
in question, was authorized and directed by this court to sell such goods. 
Said order was complied with, and the goods were paid for, and the pur- 
chase money deposited in one of the designated depositories to the crédit 
of said trustée, where it now remains. 

(10) Said American Woolen Company has not taken any proceeding 
in this court to détermine the title to the goods in question or the title 
to the proceeds thereof. 

(11) The day after such sale was consummated said American Wool- 
en Company commenced an action in the Suprême Court of the state 
of New York against said Albert K. Hiscock as such receiver and as 
such trustée to recover damages for the alleged conversion of such 
goods claimed by said woolen company, the claim being that the sale to 
J. M. Mertens & Co. was induced and procured by fraud, that same 
was voidable, and was rescinded, and that title did not pass to J. M. 
Mertens & Co. and hence did not pass to the receiver or to the trustée, 
and that by selling such goods even under and pursuant to the order 
of this court said officer was guilty of a conversion thereof. 
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In this summary of the facts ail référence to the injunction order and 
the_ alleged consent of said woolen company to the sale is purposely 
omitted. The said Albert K. Hiscock has done no act in référence to 
the property in question or its proceeds not sanctioned, approved, and 
directed by the bankruptcy court He took possession of , held, and sold 
same under and pursuant to the orders and directions of the court hav- 
ing the custody of the property and the control of said Hiscock, its duly 
appointed officer. Said American Woolen Company, the claimant, 
and also the plaintiff in said action for conversion, had the right to ap- 
peal to this court in réclamation proceedings for the surrender and de- 
livery to it of said property, and still has the right to appeal to this court 
for the surrender and delivery of the proceeds thereof. Said company 
takes no such action, or any action, in this court, but sues the officer of 
this court in the state court and in the Southern District of New York, 
charging that he was guilty of a conversion of its property when he fol- 
lowed the instructions and obeyed the orders of this court. If the ac- 
tion is maintainable, and cannot be restrained and enjoined by this 
court, its action in the premises heretofore taken is, in effect, to be re- 
viewed, arid, it may be, pronounced null and void, or at least illégal, by 
one of the courts of the State of New York. Thèse goods had been 
sold and delivered to J. M. Mertens & Co., and mingled with their 
stock in their gênerai store in Syracuse. i\pparently they were the 
property of said J. M. Mertens & Co. The sale had not been rescinded 
when proceedings in bankruptcy were instituted, when the receiver was 
appointed by this court, and when possession of the property was taken 
by this court. This court has at ail times asserted its jurisdiction over 
the property, and its power and right to détermine the title thereto and 
the validity of ail adverse daims. It has not granted any order permit- 
ting its officer to be sued in any other court, but has steadily denied ail 
such applications. It went further, and made an order restraining 
and enjoining ail actions in the state court that would interfère with this 
property or its proceeds. Having corne into this court on at least two 
occasions — once with a motion for leave to prosecute a replevin action 
in the state court for this property, and again for an order to hâve the 
property in question set aside, and not sold — the American Woolen 
Company is not in a position to assert that it has not made itself a party 
to thèse bankruptcy proceedings. It has twice submitted itself and its 
claim to this property to the jurisdiction of this court. The Revised 
Statutes of the United States expressly provide that: 

"The writ of injunction shall not be granted by any court of the United States 
to stay proceedings in any court of a state, except in cases where such injunc- 
tion may be authorized by any law relating to proceedings in bankruptcy." 
Rev. St. U. S. § 720 [TJ. S. Comp. St. 1901, p. 581]. 

The Constitution in express ternis confers upon Congress the power 
to enact uniform laws on the subject of bankruptcies, and in the exercise 
of this power Congress has conferred on the courts in bankruptcy the 
power to grant injunctions and appoint receivers and trustées of the 
estâtes of bankrupts. The làws of the United States passed pursuant 
to the Constitution are paramount, and suspend the opération of ail 
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state laws on the same subject or in conflict with the national laws 
when invoked. When propërty sold to the bankrupt prior to proceed- 
ings in bankruptcy is found in his- possession, mingled with his stock 
in trade or other propërty, it is presumably his, and when the bankruptcy 
court has taken possession of it and assumed co'ntrol through its duly 
appointed receiver before a rescission of the sale, the vendor who as- 
sumes thereafter to rescind the sale on the ground Of fraud practiced by 
the vendee (now the bankrupt), and who seeks to recover the propërty or 
its proceeds, or damages from such officer of the court who has held 
and sold it pursuant to the order of the court, should be compelled to 
corne into the court having the possession and control of the propërty, 
and try the question of title thereto there, unless that court is without 
jurisdiction to try the question, or the law of the United States has 
expressly placed concurrent jurisdiction elsewhere. If the court should 
find that the sale was procured by fraud, then the rescission would be 
valid, and the title would be in the vendor, and he would be entitled to 
the propërty, or its value, from the estate of the bankrupt, and this court 
would so award; but, should the court find that such sale was not 
procured by fraud, then the rescission would be of no avail, and the 
title would be in the trustée in bankruptcy when appointed. Is not the 
bankruptcy court, in possession of the propërty, possessed of power and 
jurisdiction to try and détermine this question? Or must it await the 
trial and détermination of a suit for conversion against its officer in the 
state court before proceeding to administer the trust and wind up the 
bankruptcy proceedings ? It is conceded that in such a case as this the 
bankruptcy court may enjoin an action in replevin in the state court 
against the receiver or trustée to recover the propërty. Why may it 
not enjoin an action in trespass, or for conversion brought against the 
receiver or trustée in bankruptcy in the state court to recover the pro- 
ceeds of a sale of the propërty or its value as damages for a conversion, 
based on the claim that the title was in the vendor? Does the one ac- 
tion interfère with the propërty or the proceedings in the court of bank- 
ruptcy any more or any less than the other ? If so, wherein? Section 
720, Rev. St. U. S., above quoted, recognizes the paramount authority 
of the bankruptcy laws in such a case, and does not attempt to forbid 
the enjoining of suits in a state court by the fédéral court as against a 
provision of the fédéral laws permitting such action. This propërty 
in question hère was included in the trust committed to the receiver, and 
then to the trustée. It was a part of the trust estate. The American 
Woolen Company attempts to take it out of the trust and from the juris- 
diction of the court in bankruptcy by rescinding the sale after such 
jurisdiction was obtained and asserted by this court. If the sale by the 
woolen company was procured by fraud, then this court should order 
the trustée to pay to it the value of the propërty ; otherwise it should 
not. Must this receiver and trustée litigate this question of fraud in 
the state court and in another judicial district of the United States? 
Clearly, it seems to this court the question may be fully determined by 
the bankruptcy court. 

Section 2 of subchapter 2 of the bankruptcy act (Act July 1, 1898. 
c. 541, 30 Stat. 545 [U. S. Comp. St. 1901, p. 3420], as amended Feb- 
131 F.— 33 
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ruary t 5 f 19P3, c. 487, § 1, 32 St^t, 7,9.7 [U. S. Comp. St. Supp. 1903, p. 
'409]) demies the jurisdiction of ' courts of bankruptcy, viz.: 

"Thattheçourtsof bg.nkruptcy ashereinbeforeideflned, * * * arehereby 
made courts of bankruptcy, and are Jiereby invested, within their respective 
territorial limits as now ëstâblistied,, of as they may be hereafter changea, 
with such jurisdiction' atlaw and in ëquity as will enable them to exercise 
original jurisdiction in ' bankruptcy grûceedings, in vacation in chambers and 
fluring their respective: tenus as they are now or may be hereafter held, to 

* * : ... * (7) cause the estâtes of bankrupts to be collected, reduced to money 
and distributéd, and détermine controversies in relation thereto, except as here- 
in otherwisë pf ovided." ■ 

Hère çkarlyjs jurisdiction totry and détermine the title to property 
found irithe possession of the bankrupt purchased by and delivered to 
him, and which sale is sought to berescinded for fraud after the bank- 
ruptcy proceedings hâve been instituted and after the bankruptcy court 
has taken possession of the prppefty. Clearly, this is a controversy in 
relation to the estate of the bankrupt. In vain we search the act for 
a provision , that deprives the bankruptcy court of power to détermine 
such a controversy rçgarding the title to the property. 

It would seem equally clear that the action of the American Woolen 
Company in rescinding the sale after the pétition in bankruptcy was 
filed is an attempt to dives^the title of the trustée in bankruptcy. 
Section 70, of the Bankruptcy Act, c. 541, 30 Stat. 565 [U. S. Comp. St. 
1901, p, ,3451], provides: 

"The trustée of the estate of a bankrupt, upon his àppointment and qualifica- 
tion, and his successor or suecessors, if he shall hâve one or more, upon his or 
their àppointment and qualification shall in turn be vested by opération of law 
with the title of the bankrupt, as of the date he was adjudged a bankrupt, 

* * * to ail * * * property which prior to the filing of the pétition he 
(the bankrupt) could by any means hâve transferred or which might hâve been 
levied upon and sold under judicial process against him." 

This property in question the bankrupt could hâve sold and trans- 
ferred, giving good title, at any time before the pétition was filed. It 
is, of course, true that if the property was obtained by fraud the woolen 
company had the right to rescind the sale, and recover the property, or 
its proceeds, or damages for its conversion, if converted. In such 
case the title of the trustée would be subordinate to that of the woolen 
company. But the question of the right to the property, its possession 
and disposition, and also the disposition of its proceeds, dépends on 
this question of fact, which the courts of the United States are as 
compétent to try and détermine as are those of the state; and, hav- 
ing the custody of the, property and its proceeds, and jurisdiction to 
détermine the title thereto, this court will not permit the state court 
to intermeddle èither with the property, its proceeds, or with the ofïïcer 
who has disposed of it by order of the fédéral court. Freeman v. 
Howe, 34 How. 450, 16 L. Ed. 749. And this court has no hésitation 
in holding that in this case neither the receiver nôr the trustée has been 
guilty of a conversion or wrongful disposition of the property in ques- 
tion. The conversion, if any, or wrongful disposition of the prop- 
erty, if any, has been committed by this court in bankruptcy, for it has 
ordered and directed and approved thèse acts of its ofScers complained 
of, and alleged to constitute a conversion of the property, in proceed- 
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ings duly had ïn this court, with the American Woolen Company 
présent in court by counsel, and also by pétition made by it, asking other 
disposition of the property than that made by the court. The défend- 
ants in the suit in the action in the state court, sought to be restrained, 
hâve done no act not directed by the court. If the authority and juris- 
diction of this court in bankruptcy is paramount and superior to that 
of the state court, and it has jurisdiction to détermine conflicting claims 
to property forming a part of the estate of the bankrupt at the time the 
pétition in bankruptcy is filed (and this property concededly was a part 
of the property of the bankrupt at that time, for the sale had not been 
rescinded), then this action in the state court should not be permitted 
to proceed further, for a judgment that either the receiver or trustée 
has converted this property would be an adjudication by the state court 
that this court in bankruptcy had no authority or jurisdiction to direct 
its officers to take possession of and seil the property. The sale to the 
bankrupt was not void ; only voidable. 14 Am. & Eng. Enc. Law (2d 
Ed.) 156 ; Foreman v. Bigelow, 4 Cliff. 508, Fed. Cas. No. 4,334 ; Cobb 
v. Hatfield, 46 N. Y. 533 ; Gould v. C. C. N. Bank, 86 N. Y. 75 ; Baird 
v. New York, 96 N. Y. 567. 

This court cannot assent to the doctrine that its trustée in bankruptcy 
is liable to an action in the state court as for trespass, trover, or con- 
version, when he follows the order of the court in disposing of property 
in its possession. This is not a case where the receiver or trustée has 
taken and held and disposed of property which was outside of the posses- 
sion and control and apparent ownership of the bankrupt at the time of 
the filing of the pétition in bankruptcy, in which case this court should 
not and would not interfère. In such case the officer of this court would 
act on his own responsibility, and take his chances. 

In Re Gutman & Wenk, 8 Am. Bankr. R. 255, 114 Fed. 1009, Adams, 
District Judge, said: 

"Ordinarlly, where the receiver of the court has merely gênerai directions to 
take lnto his possession the property of the bankrupt, and there is a claim that 
he has taken the property of a third person, the court, in conformity with gên- 
erai principles, would leave him to answer in any proper forum for his indi- 
vidual acts (Buck v. Colbath, 3 Wall. 334 [18 L. Ed. 257] ; Covell v. Heyman, 
111 U. S. 176 [4 Sup. Ct. 355, 28 L. Ed. 390] ; McNulta v. Lochridge, 141 U. S. 
327 [12 Sup. Ct. 11, 35 h. Ed. 796] ; Central Trust Co. v. East Tenn., V. & G. 
Ry. Co. [C. C] 59 Fed. 523 ; High. Inj. § 298 ; Haie v. Bugg [C. C] 82 Fed. 
83) ; but where it appears without dispute, as it does hère, that the third party 
eannot possibly hâve any légal rights to be established by the litigation in the 
state court, and the resuit of permitting it to be contlnued would not only suf- 
fer an injustice to the receiver, but indirectly tend to embarrass this court in 
administering the estate, the équitable powers of the court should be exercised 
both for the prévention of the injustice and to protect the court's full jurisdic- 
tion. Dietzsch v. Huidekoper, 103 TJ. S. 494 [26 L. Ed. 497]; Chapman t. 
Brewer, 114 U. S. 158 [5 Sup. Ct 799, 29 L. Ed. 83] ; Garner v. Second Nat 
Bank of Providence, 67 Fed. 833 [16 C. C. A. 86] ; James v. Central Trust Co.. 
98 Fed. 489 [39 C. C. A. 126] ; Mueller v. Nugent [184 U. S. 1, 22 Sup. Ct. 269, 
46 L. Ed. 405], 7 Am. Bankr. R. 224." 

In Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct 269, 46 L,. Ed. 405, 7 
Am. Bankr. R. 234, it was decided : 

"It is as true of the présent law as it was of that of 1867 that the flling of th« 
pétition is a caveat to ail the world, and, in effect, an attachment and injunc- 
tion (Bank v. Sherman, 101 U. S. 407 [25 L. Ed. 866]) ; and on adjudication tltte 
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to the bankrupt' s property became Vested in the trustée (sections TO, 21e), wlth 
actual or constructive possession, and placed in the custody of the bankruptey 
court" 

So hère the filing of the pétition in bankruptey was notice to ail the 
world of the pendency of the proceeding, and, in effect, an attachaient 
of this property, and an injunction against ail persons prohibiting them 
from intermeddling with it. ; This court took immédiate custody of 
the property through it$ receiver. 

In Mueller v. Nugent* supra, the bankrupt had delivered, shortly be- 
fore the pétition was filed, property to a third person, who had no ad- 
verse claim to it; and he refused to deliver it to the trustée. In the 
summary application to compel this third person to deliver the prop- 
erty the Suprême Court said, referring to the necessity of a suit in the 
circuit or state court : 

"If it be so, the grant of Jurisdiction to cause the estâtes of bankrupts to be 
collected, and to détermine controversles relating thereto, would be seriously 
impaired, and in many respects rendered practically inefficient. The bank- 
ruptey court would be helpless, Indeed, if the bare refusai to turn over could 
conelusivély operate to drive -the trustée to an action to recover as for an in- 
debtedness, or a conversion, or to proceedings in chancery, at the risk of the 
accompaniments of delay, complication, and expense, intended to be avoided 
by the simpler rnethods of the bankrupt law." 

Hère we foid not only a direct affirmance of the power of the bank- 
ruptey court to détermine conflicting claims to property in the posses- 
sion of the court, actually or constructively, but a condemnation of the 
theory thât in case of dispute as to title the bankruptey court should be 
subjected to the expense, delay, and eihbarrâssment incident to the set- 
tlement of that question in some other tribunal— as the state court. It 
is well known that this action brought in the state court against this 
receiver and trustée cannot be reached for trial in New York county 
in less than two or three years, and to permit it to proceed would delay 
the settlement of this bankrupt estate for years. The whole question 
may be determined in this court, even allowing for an appeal to the Cir- 
cuit Court of Appeals, in'à few months. 

The case last cited is direct authority, in effect, for the proposition 
that adverse claimants to property in the hands of the bankrupt at the 
time of the filing of the pétition, and claimed by him, and apparently 
his, should try the question of title in the bankruptey court. The 
fédéral court should not permit an évasion of this rule by allowing 
the adverse claimant to lie still until the property is disposed of by the 
trustée, and then prosecute an action of trespass or trover in the state 
court. It is the duty of the fédéral court to protect its officers in such 
a case as this from the annoyance and expense of such suits in the 
state court, as well as the possible injury both to the officer and the 
creditors 'of, the bankrupt. No warrant for perinitting the prosecu- 
tion of such suits in thé state courts, under such circumstances as exist 
hère, is found in any well-considered case. 

The motion is granted, and an order will be entered restraining the 
plaintiff and its attorneys by name from taking further proceedings in 
the action referred to.< 
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In re L. B. WEISENBERG & CO. 

(District Court, B. D. Kentucky. February 25, 1904.) 

No. 340. 

1. BANKRUPTCY— PabtNERSIIIP— JOINT DEBTS OF PARTNERS. 

Under Bankr. Act July 1, 1898, c. 541, § 5f, 30 Stat 548 [U. S. Comp. St. 
1901, p. 3424], joint debts of partners composing a bankrupt partnership 
eannot be proved against the partnership estate, to share on an equality 
with firm creditors. 

2. Same-^Joint Notes of Partners— Evidence to Show Liability of F'irm. 

Paroi évidence is admissible to show that joint notes signed by tbe mem- 
bers of a bankrupt partnership are in fact firm debts. 

3. Same— Evidence Considered. 

A bank made a loan of money to each of the two members of a partner- 
ship, taking in each case a note signed by both partners. The proceeds 
were passed to the individual accounts of the partners, respectively, and 
were by them cbecked to tbe partnership account and used in the firm 
business. Held, that the notes did not constitute debts of the firm prova- 
ble against its estate in bankruptcy ; it having received the money froni 
the partners, and not from the bank. 

4. Same— Evidence— Materialitt. 

The testimony of the cashier of a bank that loans made by the bank on 
notes signed by members of a bankrupt partnership were made to the 
firm, and not to the partners, is not admissible to establish such fact, 
which must be determined from the facts of the transaction, and not 
from the intention of the witness. 

In Bankruptcy. On review of décision of référée. 

Frank Chinn, for Deposit Bank of Frankfort. 
T. N. Lindsey, for appellees. 

COCHRAN, District Judge. The bankrupt L,. B. Weisenberg & Co. 
was a firm engaged in the business of buying and selling wheat at Frank- 
fort, Ky., composed of the bankrupts L. B. Weisenberg and A. Dudley 
Blanton. January 24, 1903, the Deposit Bank of Frankfort, a corpora- 
tion engaged in the banking business at said place, discounted two joint 
notes of said Weisenberg and Blanton — one for $15,000 and the other 
for $10,000, both due 60 days after date, and negotiable and payable at 
said bank, which discounting placed them on the footing of a bill of 
exchange. The only différence between thé two notes, other than as 
to the amount', was that the largest one was signed by Weisenberg first, 
and the smallest by Blanton. The bank presented thèse two notes to 
the référée for allowance as claims against the estate of said firm, assert- 
ing in the affidavit that they were firm debts. This application was 
tesisted by firm creditors, and, after hearing évidence in relation 
to the matter, the référée denied the application, and refused to allow 
said notes as firm debts. In his opinion the référée gave two reasons 
for his action. One was that said notes, on their face, were the joint 
debts of the members of the firm, and paroi évidence was inadmissible 
to prove that they were firm debts. The other was that they were in 

If 2. See Evidence, vol. 20, Cent. Dig. § 1909. 
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fact joint, and not firm, debts. The matter has been brought before me 
for review. <: 

It is certain that if, for either reason, the notes in question must be 
treated as joint debts, they cannot'be allowed as valid claims against the 
firm assets, on a par with firm creditors. In re Webb, Fed. Cas. No. 
17,313, vol. 29, p. 493; In re Roddin, Fed. Cas. No. 11,989, vol. 20, p. 
1084; Irrre Nims, Fed; Cas. No. 10,268, vol. 18, p. 254; In re Nims, 
Fed. Cas. 'No. 10,269, vol. 18, p. 255. 

In the case of Forsyth v. Woods, 11 Wall. 484, 20 L. Ed. 207, Mr. 
Justice Strong said : 

"It is not certain that a promise by a partnership and a promise by the in- 
dividual partners collectively hâve the same effect. If a firm be composed of 
two persons assoeiated for the conduct of a particular branch of business, it 
ean hardly be maintained that the joint contract of two partners, made in their 
individual names, respectively, on a matter that has no connection with the 
firm business, créâtes a liability of the firm as such. The partnership is a 
distinct thing from the partners themselves, and it would seem that the debts 
of the fir ( ru are différent in character from other joint debts of the partners. 
If it is not so, the rule, that sets apart the property of a partnership exclu- 
sively iûthe first instance fpr the payment of its debts may be of Iittle value. 
Th'atjïùle présumes that a partnership debt was ineurred for the beneflt of 
the partnership, and that its property consists, in whole or in part, of what 
lias been obtained from its creditors. The reason of the rule fails when a debt 
or liability has not been ineurred for the firm, as such, even though ail the 
pérsons who compose the firm may be the parties to the contract." 

The Nims Case arose tinder the bankruptcy act of 1867 (Act March 
3, 1867, c. 176, 14 Stat. 517). There certain individuals had carried 
on a certain business as partners under a certain name, and failed. Af- 
terwards they carried on ànother business as partners under another 
firm name. The members of the two firms then went into bankruptcy. 
The last firm had assets. The first had none. The question was 
whether the creditors of the first firm were entitled to share in the as- 
sets of the last firm, pari passu with its creditors. Judge Wallace, in 
the District Court, held that they were. He placed his décision on the 
broad ground that joint creditors were entitled to share equally in firm 
assets with firm creditors. He said: 

"Neither section 5121 of the Revised Statutes, nor the rule of équitable dis- 
tribution which that section is intended to adopt, precludes the creditors of 
the bankrupts jointly from resorting to any firm assets of the bankrupts which 
may exist." 

As to section 5121 of the Revised Statutes, he said : 

"The language of section 5121 does not in terms prescribe the rule of dis 
trlbution when debts are proyen against the bankrupts jointly which are not 
partnership debts, but it deals only with the mode of distribution as between 
partnership creditors and creditors of the partners separately." 

As to the rule of équitable distribution, he argued that it did not 
preclude such resort, because it was not within the purview of the rea- 
son which led to the adoption of that rule. He claimed that it did not 
originate in the presumption that a partnership debt was ineurred for 
the benefit of the partnership, and that the property consists, in whole or 
in part, of what has been obtained from creditors, and is therefore con- 
sidered as a primary fund for the payment of such debts, and said that, 
"after a very careful reading of the books," he had been "unable to 
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find any case in this country or in England" that had advanced the 
view that it did so originate, "except the dictum in Forsyth v. Woods, 
11 Wall. 486, 20 L. Ed. 207," above quoted. He gave as a reason for 
so claiming the fact that partners might during the continuance of the 
partnership, by agreement, convert the partnership estate into separate 
estate, and thereby détermine its character for the purpose of distribu- 
tion. He said : 

"Accordingly, when one partner without fraud sells out to the other, the 
property becomes separate property, and the creditors of the firm are post- 
poned to the separate creditors of the purchasing partner. If the rule of dis- 
tribution is founded on the theory that the fund whieh is derived from the 
creditors is primarily the fund for their payment, and the law therefore ap- 
propriâtes it to them, it could not be permitted that the debtors themselves. 
by agreement, should defeat that resuit." 

As to the reason for the rule, and the efïect thereof on its scope, he 

said: 

"The principles of distribution in equity hâve their origin in the rights of 
creditors at law. At law the creditors of the flrm may resort in the first in- 
stance to the separate as well as to the joint property of the partners, while 
the separate creditors of a partner cannot resort effectually to the joint prop- 
erty, because upon an exécution they can reach only the interest of the part- 
ner, and are thus obligea to invoke the aid of a court of equity to ascertain 
it through an accounting, in which case the creditors of the firm must flrst 
be satisfled, and thus obtain a priority as to the joint assets. But suppose an 
exécution to be levied in favor of a creditor against ail the members of the 
firm upon the joint debt, but not a partnership debt. Hère the sale would 
carry the title of ail the partners, and the creditors would not be under the 
necessity of having an accounting or invoking the assistance of a court of 
equity. There would thus appear to be a solid distinction between the rights 
of a creditor of ail the partners and those of one or more partners in the joint 
property, as respects the partnership creditors. and the case would arise for 
the application of the équitable rule which postpones the separate creditor 
to the partnership creditor in the joint assets." 

The order of the District Court was carried to the Circuit Court for 
review, and there reversed. Judge Blatchford conceded that the rule 
of équitable distribution was as held by Judge Wallace. He said that 
it was — 

"A gênerai équitable idea that creditors of joint debtors who were in fact 
partners should be allowed to share in the assets of the partnership, although 
not creditors of the partnership, or in respect to any matter growine out of or 
connected with the partnership." 

And further: 

"Hence the décisions in England, of which the case of Hoare v. Oriental 
Bank Corp., 2 App. Cas. 589, is a récent instance, holding that a joint debt not 
shown to bave been incurred as a partnership transaction could be proved 
against the partnership estate where the partners were the joint debtors. In 
this last case it was suggested as a ground for allowing the proof that the 
creditors could, before the insolvency, hâve sued the debtors composing the 
partnership jointly upon the obligation held by him, and, upon recovering 
judgment, hâve taken out exécution against the partnership assets." 

But he held that the relevant provision of the bankruptcy statutes 
(section 5131, Rev. St.) prohibited the application of this rule of équi- 
table distribution to bankruptcy cases. It not only dealt with the mode 
of distribution as between partnership creditors and creditors of the 
partners, separately, but, in prescribing that the "net proceeds of the 
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joint stock shall be appropriated to pay the creditors of the copartner- 
ship," impliedly negatived that joint creditors should participate in 
partnership assets along with firm creditors. He said : 

"The fuie of distribution prescribed by this section Is very distinct. It is 
arbitrary, like many other provisions of the bankruptcy statute, but it must 
be followed, and cannot be made to yield to any supposed " equities in favor 
of any other rule of distribution." 

And again: 

"This rule of distribution is a statutory one, and applles only to partner- 
ship assets, which remain such, to be administered in bankruptcy. There 
never was any statute in Bngland in terms like our statute during the tirne 
the English décisions referred to were made." 

And again: 

"The provisions of our bankruptcy statute on the matter In hand are like 
thôse of the Massachusetts inSolvency law of 1838, p. 97, c. 163, § 21. Under 
that law it was held in Ex parte Weston, 12 Metc. 1, that only partnership 
debts could corne against partnership assets." 

As to the alleged dictum in Forsyth v. Woods, he said: 

"The remarks of Mr. Justice Strong in Forsyth v, Woods are not understood 
to go any further than to say that, under the bankruptcy statute, if there are 
partnership debts and partnership assets, it will be presumed that such assets 
were obtained from the partnership creditors, so that, if such assets remain 
to be administered in bankruptcy, they shall be applied flrst to pay debts of 
the partnership." 

The relevant provision of the présent bankruptcy act is substantially 
the same as that of the act of 1867, and, of course, the same rule as to 
distribution must prevail under it as prevailed under that. 

It is therefore essentiai, in order for the Deposit Bank of Frankfort 
to be entitled to share in the firm assets herein, that it had a right to 
show that the joint notes held by it were firm debts, and that it has 
shown that in fact they were firm debts. And first is the rule that paroi 
évidence is inadmissible to add to, vary, or contradict the terms of a 
written contract in the way of the bank having that right, as the référée 
held. There is a rule in relation to negotiable instruments that'may 
be confused with this rule against paroi évidence, and, owing to a mis- 
apprehension as to its scope, be thought to preclude the bank from hav- 
ing such right. That rule is that none but parties to a bill or note can 
be a party to an action on it. It is laid down by Judge Metcalf in the 
case of Fuller v. Hooper, 3 Gray, 341, in the following language : 

"The rule is gênerai, if not universal, that neither the légal liability of an 
unnamed principal to be suéd, nor his légal right to sue on a negotiable in- 
strument, can be shown by paroi évidence. When an agent signs such an in- 
strument withôut disclosing his agency on its face, the holder must look to 
him alone. And wheîi. such an instrument, which is intended for the benefit 
of the principal, is giyeti tb the agent only, he only, or his indorsee, can sue 
oii it In other simple 'contracte the rule is différent" 

And by Judge Prentiss in the case of United States Bank v. Lyman, 
20 Vt. 666, Fed. Cas. No. 924, in the following language: 

"Upon the whole, it appears to me that the true rule of law, as deducible 
from the adjudged cases — American as well as English — is that no person, 
although in fact a principal or partner, can sue or be sued upon a bill or ne- 
gotiable note unless he appears upon its face to be a party to it. A promissory 
note, aceording to the expressions of very great judges, partakes in soine 
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measure of the nature of a specialty, importing a considération and creating 
a debt or duty by Its own proper force. Being assignable and passing by mei-e 
indorsement, it is necessary that the parties to it should appear and be known 
by bare inspection of the writing, for it is on the crédit of the names appear- 
ing upon it that it obtains circulation. It is for thèse qualifies, and on thèse 
considérations, that it is distinguished from written simple contracts in gên- 
erai, and made subject to a différent rule." 

And by Lord Justice James in the case of In re Adansonia Co., L- R- 
9 Ch. 635, in the following language: 

"Now, it is the law of this country, and it has always been the law of this 
country, that nobody is liable upon a bill of exchange unless his name, or the 
name of some partnership or body of persons of which he is one, appears either 
on the face or the back of the bill." 

This rule has been applied to a case where one partner of a firm duly 
executed a negotiable instrument on behalf of the firm. In the case of 
Siffkin v. Walker, 2 Camp. 550, a firm composed of two members was 
indebted to another. One partner gave his note to the creditors for the 
debt. The latter sued both partners on the note. It was held that 
this could not be done, and plaintiff was nonsuited. Lord Ellenborough 
said : 

"The import and légal effect of a written instrument must be gathered from 
the ternis in which it is expressed, and I must treat this note as a separate 
security for a joint debt." 

This rule, however, is not the same as the rule against paroi évidence, 
nor is it a specialization of that rule. For it is settled that in the case 
of other simple contracts in writing — assuming for the time being that 
bills and notes are simple contracts, as is assumed in certain of the fore- 
going quotations and in that about to be made — persons other than the 
parties to them can sue or be sued on them, notwithstanding the rule 
against paroi évidence. In the case of Nash v. Towne, 5 Wall. 689, 18 
L. Ed. 527, Mr. Justice Clifford said : 

"Where a simple contract, other than a bill or note, is made by an agent, 
the principal whoni he represents may, in gênerai, maintain an action upon 
it in his own name ; and paroi évidence is admissible, although the contract 
is in writing, to show that the person named in the contract was an agent, 
and that he was aeting for his principal. Such évidence, says Baron Parke, 
does not deny that the contract binds those whom on its face it purports to 
bind, but shows that it also binds another, and that principle has been fully 
adopted by this court. N. J. Steam Nav. Co. v. Merch. Bk., 6 How. 381, 12 
L. Ed. 465 ; Ford v. Williams, 21 How. 289, 16 L. Ed. 36 ; Oelricks v. Ford, 23 
How. 63, 16 L. Ed. 534. Cases may be found, also, where it is held that the 
plaintiff may prove by paroi that the other contracting party named in the 
contract was but the agent of an undisclosed principal ; and, in that state of 
the case, he may hâve his remedy against either at his élection. Thomas v. 
Davenport, 9 Barn. & C. 78. Evidence to that effect will be admitted to charge 
the principal, or to enable him to sue in his own name; but the agent who 
binds himself is never allowed to contradict the writing by proving that he 
contracted only as agent, and not as principal. 1 Pars. Cont. (5th Ed.) 64; 
Jones v. Luttledale, 6 Ad. & E. 486 ; Titus v. Kyle, 10 Ohio St 444 ; 2 Sm. 
Lead. Cas. (6th Am. Ed.) 421." 

If this is true as to simple contracts in writing, other than bills and 
notes, no good reason can be given why the rule against paroi évidence 
should prevent its being true as to bills and notes, on the basis that they 
are simple contracts. The rule in question therefore must be account- 
ed for on some other ground than that it is identical with, or an out- 
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grôwth of, the rule against paroi évidence. The rule is due to the 
fact ttiat bills and notes are not simple .contracts at ail, as has been as- 
sumed, but specialties, and one of the characteristics of a specialty is 
that none but parties thereto can be parties to an action thereon. That 
such is the true nature of bills and notes is laid down in 2 Ames, Bills 
& Notes, p. 872. It is there said : 

"There are two classes of specialty contracts in the Engjish law — common- 
law specialties and mercantile specialties. The first class includes bonds and 
covenants, i. e., instruments under seal ; the second class includes bills and 
notes and poliçies of Insurance, and possibly other mercantile instruments. 
There is a prévalent notion, traceable to an opinion given in the House of 
Lords in 17T8, in the case of Eann v. Hughs, 7 T. R. 350, that only contracts 
under seal can be specialties ; ail other contracts, whether written or oral, 
being merely simple contracts. The fallacy of this notion is easily demon- 
strable by an examination of the resemblances between bills and notes and 
instruments under seal, on the one hand, and the différences between bills and 
notes and simple contracts, on the other hand, in those points in which spe- 
cialties and simple contracts most strikingly differ." 

Of the eight points of resemblance on the one hand, and différence on 
the other hand, stated, the first one is that none but parties to a bill 
or note can be a party to an action thereon. This rule, however, did 
not preclude the bank from the right of showing that the two notes in 
question were firm debts, and having them allowed against firm assets. 
If this were an action at law on thèse notes, none other than the parties 
thereto would bè parties to the action. The question whether they were 
firm notes or not would eut no figure therein. An exécution upon a 
judgment recovered would be leviable upon the firm assets. And had 
they been firm notes executed in the firm name, the course of procédure 
would not hâve been différent. Hence no occasion would hâve arisen 
therein calling for the application of the rule, or even for the considéra- 
tion of the question as to its application. It certainly can hâve no bear- 
ing in this proceeding. In the case of Ex parte First National Bank, 
70 Me. 369, Judge Peters said : 

"It is said that an objection to this doctrine is the rule of law that oral évi- 
dence is not admissible in cases of commercial paper to prove any person a party 
to a bill or note who does not appear to be such upon the face of the paper 
itself. But equity looks more to the fact than to the form, and the rule of 
distribution incorpora ted into our insolvent law ts one incorporated from the 
principles and practice of courts of equity. * * * The cases in which the 
strict légal view has been upheld will be found to be mostly actions at law, 
where the effort has been by the holders of a bill or note to fix the liability 
ûpon some défendant whose name was in no manner written or indicated on 
the instrument itself, or where the f acts differ in some other essential respects 
from the f acts of the présent case. Hère the names of both partners are upon 
the note. Both are holden thereon." 

Having thus distinguished this rule from that against paroi évidence, 
and shown that it did not affect the bank's right in question, it is in 
order to recur to the question whether the rule against paroi évidence 
affected it. It hàs been pointed out that it is not a violation of that rule 
to add a party to a contract in writing, either as obligée or obligor, 
to the extent laid down in the case of Nash v. Towne. If this is so, 
it is hardly a violation thereof to show in this proceeding that the joint 
liability of the two members of the firm of L. B. Weisenberg & Co. was 
in fact the liability of the firm. Again, it is well settled that one partner 
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ha's an implied authority to sign the fimi name to negotiable paper for 
partnership purposes. This authority goes no further than to sign the 
firm name thereto. He cannot exécute such paper upon behalf of the 
firm, even though for partnership purposes, in any other name. Hence 
it was held in the case of Kirk v. Blurton, 9 M. & W. 284, that, where 
John Blurton and Charles Habershon were partners doing business un- 
der the firm name of John Blurton, Blurton was not liable upon a nego- 
tiable instrument executed by Habershon on behalf of the firm, for part- 
nership purposes, in the name of John Blurton & Co. Yet it is held that 
a partner may exécute such paper under such circumstances, and sign 
the individual names of ail the partners thereto, and they will be bound 
thereby. Galaway v. Mathew, 1 Camp. 403. This could hardly be 
the case if paroi évidence was inadmissible to show that a written con- 
tract so executed was a firm contract. Besides, I know of no authority 
making such an application of the paroi évidence rule. 

My conclusion, therefore, is that the bank had a right to show, if it 
could, that the joint notes held by it were the firm debts of the bank- 
rupt firm of L. B. Weisenberg & Co. Did it show that said notes were 
in fact firm debts ? There is a différence in the authorities as to whether 
the joint notes of the members of a firm executed in the strict partner- 
ship business for a considération passing to the firm, nothing else ap- 
pearing, are to be treated as debts of the individuals, or of the firm. 
In the following cases they were held to be debts of the individuals, 
to wit : In re Bucyrus Machine Co., Fed. Cas. No. 2,100 ; In re Hol- 
brook, Fed. Cas. No. 6,588 ; In re Herrick, Fed. Cas. No. 6,420 ; Strause 
v. Hooper, 5 Ara. Bankr. Rep. 225, 105 Fed. 590 ; In re Jones, 8 Am. 
Bankr. Rep. 626, 116 Fed. 431. The doctrine of thèse cases is approved 
in Collier on Bankruptcy (4th Ed.) 72, and in a note to the case of 
Strause v. Hooper by the author of that work — possibly, also, by 
Bump & Loveland in their works on Bankruptcy. Possibly the Hol- 
brook Case is to be distinguished by the fact that the note in that case 
was signed also by other individuals, not members of the firm, as sure- 
ties, and it was the joint and several note of ail, and not the joint note 
of less than ail. Possibly, also, the Herrick Case is to be distinguished 
by same considération. In the following cases the joint notes were 
held to be firm debts, on the ground that they were executed in the 
partnership business, and for a considération passing to the firm, to 
wit : In re Warren, Fed. Cas. No. 17,191 ; In re Thomas, Fed. Cas. 
No. 13,886 ; Davis v. Turner, 9 Am. Bankr. Rep. 704, 120 Fed. 605, 
56 C. C. A. 669. The same thing has been held in quite a number of 
state décisions, most of which hâve been cited by the counsel for the 
bank. And I think that it may be correctly said that the decided weight 
of authority is to that effect. 

But I do not find it necessary in this case to choose between thèse 
contending authorities. There are facts in it which differentiate it from 
those authorities, and which, in my opinion, require that it should be 
held that thèse notes were in fact the debts of the bankrupts Weisen- 
berg and Blanton, and not of the bankrupt Weisenberg & Co. It 
started out to be a single partnership transaction, but turned out to be 
two individual transactions. The bankrupt firm applied to the bank 
for a loan of $25,000. This application the bank, however, declined 
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tograat, Itdid so<because:it considered that, under the Iaws of this 
stàte, it had no righttô raake the loan. The amount was in excess of 
whatit cotild loan the, said firm, according to its understanding of its 
powers. It proposed, however, to loan $15,000 to Weisenberg, with 
Blanton as surety,, and $10,000 to Blanton, with Weisenberg as surety, 
which it considered it had a right to do. This proposai was accepted, 
and in pursuance thereto the notes in question were executed and 
discounted. The proceéds of one note was placed to Weisenberg's 
crédit, and that of the jother to Blanton's. It is true that thereupon, 
perhaps immediately, each partner checked the amount to his crédit to 
the firm. But the firm got the, money, not from the bank, but from the 
members of the firm to whom the bank loaned it. No such condition 
of things as this existed in any of the authorities cited by counsel for 
the bank. They were ail cases where the loan was made to the firm, 
and the considération passed directly to it from the lender. The only 
case which cornes any wayhear to it is the case of Kendrick v. Tarbell, 
26 Vt. 416, where the note in question was executed in the names of the 
individuals cbmposing the firm at the request of the payée. But the 
loan was made to the firm, and passed to it directly from the payée. 
Hère the notes were not only executed in the names of Weisenberg and 
Blanton, but the loan, as to one note, was made to Weisenberg, and 
as to the other to Blanton, and not to the firm, and the proceéds passed 
from thé bank" to said members of the firm, and not to the firm. Sup- 
pose the individual .assets: had been gfeater than the firm assets, instead 
of the reverse, so as to.have made it to the bank's interést to prove 
the notes, against the individuals, and not against the firm. Would it 
not hâve proved them against the former assets, and would not the facts 
ubove referred to hâve entitled it so to dd? I think so. Besides, there 
does not seem to be any équity in the bank's position herein, on the 
ground that its money went towards swelling the firrn's assets on hand 
for distribution. It is shown by the évidence, and seems to be conceded, 
that nearly the whole of the proceéds were lost in futures. I feel con- 
strained, therefore, to hold that the ruling of the feferee as to said 
notes not being firm liabilitiès is correct. 

Then, as to his refusai to permit Mr. Nicol, the cashier of the bank, 
to answer the questions as to whom he gave crédit for the $25,000, 
and to whom he looked for payment thereof , which is complained of . 
I do not think that the référée erred in this particular. The question 
as to whom crédit was given, and from whom payment was expected, 
could be determined only from the 'facts of the transaction; i. e., what 
was said and done befbfe and at the time the notes were executed and 
discounted. It would not be affected by any testimony of Mr. Nicol 
as to what his notions in regard to the matter were. The probability 
is that the main, if riot sole, reliartce, was placed on the warehouse re- 
ceipt which was pledged as collatéral security, and which is conceded 
to be void. 

The décision of the référée is afïïrmed. 
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In re MOODY. 

(District Court, N. D. Iowa, E. D. August 15, 1904.) 

No. 394. 

1. Bankbuftcy— Jubisdiction oï Couet— Pbopeety in Possession of Adverse 
Claimant. 

A court of bankruptcy has jurisdiction under Bankr. Act July 1, 1898, e. 
541, § 2, cl. 3, 30 Stat. 545 [TJ. S. Comp. St. 1901, p. 3421], to take possession 
by its inarshal or receiver of property in the possession of an adverse 
claimant, but which is charged in a pétition in bankruptcy to bave been 
fraudulently transferred by the alleged bankrupt, wbere the court finds 
such action necessary to the préservation of the estate, and, having taken 
such possession, It has jurisdiction, on reasonable notice to the claimant, 
to détermine the right of ownership, which in such case is one arising 
in a proceeding in bankruptcy, as distinguished from a controversy at law 
or in equity, within the meaning of section 23, 30 Stat. 552 [U. S. Comp. 
St. 1901, p. 3431]. 

In Bankruptcy. On motion of petitioning creditors for temporary 
injunction against thé Hawkeye Land Company and Myrtle Moody, 
and motion of said land compâny for release of property in the custpdy 
of the receiver. 

May 24, 1904, Charles Kaufman & Bros, and others filed a creditors' pétition 
in bankruptcy against Edward J. Moody, 6f Hawkeye, Fayette county, alleging 
that said Moody had committed acts of bankruptcy, for that he had on May 
14, 1904, while insolvent, transferred to the Hawkeye Land Company, of Said 
Fayette county, a large part of his personal property, to wit, a stock of mer- 
chandise of the, value of $7,000, with intent to hinder, delay, and defraud his 
creditors, and that on the saine day, while. Insolvent, he transferred to his wife, 
Myrtle Moody, property of the value of more than $5,000, with intent to hinder, 
delay, and defraud his creditors, and to give her, as one of his creditors, a 
préférence over the others ; and they asked that he be adjudged a bankrupt. 
May 25, 1904, said Charles Kaufman & Bros, filed an ancillary pétition in said 
proceedings, in which they alleged the filing of said creditors' pétition, and, 
further, that on May 14, 1904, said Edward J. Moody, with intent to hinder, 
delay, and defraud his creditors, without considération, and while insolvent, 
attempted to convey tq the Hawkeye Land Company, of Fayette county, a 
large part of his property, consisting of his entire stock of merchandise, ail 
locatedjn his store at Hawkeye, but that after said alleged transfer said 
Edward J. Moody remained in the open and visible possession of said property, 
in the same manner that he had been before; that he is now in possession 
thereof, where he had been and is now doing business ; that he is neglecting 
the business aforesaid, to the great loss of the petitioner and creditors of like 
class ; that it is for the best interest of said estate that some responsible per- 
son be appointëd to take charge of the property and assets of said Moody until 
the hearing of the pétition, and continue the business of said bankrupt. An 
injunction against the Hawkeye Land Company is asked, restraining it from 
transferring or in any manner disposing of or interfering with said stock of 
goods ; also that a receiver be appointëd to take possession 'of the property and 
assets of said Edward J. Moody pending the hearing of the pétition. A certifi- 
caté of the'derk of this court, statîng that the judge was absent from the di- 
vision of the district in which such pétitions were filed, was presented to and 
filed with thé référée in bankruptcy for Fayette county May 26, 1904, together 
with said ancillary pétition, and on that date said référée made an order ap- 
pointing a receiver to take possession of said stock of goods, which order com- 
nianded the receiver to take charge of and hold said estate (being the stock of 
goods referred to herein), and to continue the business of said bankrupt at 
Hawkeye until the further order of the court. The receiver duly qualified, took 
possession of said stock of merchandise on May 26th pursuant to said order, 
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aiid has since continued the business of the bankrupt thereunder, and bas sold 
a part of said goods. June 4th,an injunction was also asked against Myrtle 
Moody, wife of Edward J. Moody, restraining her from rernoving or disposing 
of the property alleged to hâve been transferred to her by said Edward J. 
Moody. Notice of the applications fof thèse injunctions was given to the 
Hawkeye Land Company and Myrtle Moody, and a time flxed for the hearings 
thereon, and a temporary restraining Order was issued against each, as prayed, 
pending such hearings. The Hawkeye Land Company has appeared and filed 
affldavits in opposition to the issuance of an injunction against it, and has also 
filed a motion to vacate the restraining order, and that the stock of merchan- 
dise so taken possession of by the receiver be turned over to it. 

Lacy & Brown and Hugh J. Kearns, for petitioning creditors. 
Hurd, Lenehan & Kiesel, for Hawkeye Land Co. 

REED, District Judge (after stating the facts). The Hawkeye Land 
Company claims to be a good-faith purchaser of this stock of marchan- 
dise from Edward J. Moody, that it was in actual possession thereof 
as such prior to the filing of the pétition in bankruptcy, and that the 
court of bankruptcy therefore had no jurisdiction to summarily take 
possession of such property from it. The affidavits filed by the land 
Company tend to show that on May 14, 1904, it purchased this stock of 
merchandise in good faith from the alleged bankrupt, without notice 
of his insolvency, paid therefor $400 in cash, paid a note of Moody's 
to the First State Bank of Hawkeye for $400, gave its own note for 
$1,000 and a quarter section of land in Fayette county, took actual pos- 
session of said goods on that day, and a written bill of sale of the same, 
which it duly recorded, and was in the open and exclusive possession of 
said property at the time the receiver was appointed ; that Moody was 
employed by it as a clerk after it purchased the stock of goods, and 
that he was acting in that capacity only when the receiver was ap- 
pointed ; that the petitioning creditors and the receiver ail knew of such 
purchase by and possession of the land company when the receiver was 
appointed, but he took the same from its custody, against its protest, 
and without its consent. 

The examination by the petitioning creditors of some of the affiants 
whose affidavits were so presented by the land company tends to show 
that the land so conveyed by that company in part payment for the 
stock of goods was subject to a mortgage for $6,000, and was deeded 
to Myrtle Moody, wife of Edward J. Moody ; that the $1,000 note was 
made payable to her, or delivered to her at the time of the transaction ; 
that one of the members of the land company is an officer of the First 
State Bank of Hawkeye; that Moody remained in the store after the 
sale of the goods to the land company, carried the keys thereto, and 
continued to sell the goods as he had been selling them before said sale ; 
that he was to hâve a percentage of the daily sales of goods for his 
salary, and that the proceeds of such salés above this were té be applied 
upon the note for $1,000 which the latid company gave as part pay- 
ment for the stock of merchandise; and the petitioning creditors claim 
that the transaction between Moody : and the land; company was in- 
tended by both of said parties as a fraud upon the creditors of Moody, 
and that the land company is not, thérefôre, a good-faith purchaser of 
said property. Counsel for, the land company cite and rely upon In 
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re Rockwood (D. C.) 91 Fed. 363; Bernheimer v. Bryan, 93 Fed. 767, 
35 C. C. A. 592; Beach v. Maçon Grocery Co., 116 Fed. 143, 53 C. 
C. A. 463, and other similar cases. In the first of thèse it was ruled 
^y Judge Shiras that the marshal or a receiver should not be appointed, 
under section 69 of the bankruptcy act of July 1, 1898, c. 541, 30 Stat. 
565 [U. S. Comp. St. 1901, p. 3450], to take possession of property 
from a third person who was in actual possession thereof under claim 
of right prior to the institution of bankruptcy proceedings. In gênerai, 
the rule so announced should be followed, and should be observed by 
référées acting under authority of section 38 (3), 30 Stat. 555 [U. S. 
Comp. St. 1901, p. 3435], in appointing receivers. In Bardes v. Bank, 
178 U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175, in speaking of the 
powers conferred upon courts of bankruptcy by sections 2 (3) and 69 
of the bankruptcy act of July 1, 1898, c. 541, 30 Stat. 545, 565 [U. S. 
Comp. St. 1901, pp. 3421, 3450], it is said, "Thèse provisions can hardly 
be considered as authorizing the forcible seizure of such property in the 
possession of an adverse claimant." Thèse rulings, however, were 
made prior to the décision of the Suprême Court in Bryan v. Bern- 
heimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814, hereinafter re- 
ferred to, and they must yield to that décision; and whether or not 
the marshal or a receiver should be directed to take possession of prop- 
erty in the hands of third parties will dépend upon the circumstances of 
the particular case. Bernheimer v. Bryan and Beach v. Maçon Gro- 
cery Company are authority for the contention of the land company 
that, if it was in fact in possession of the property at the time the re- 
ceiver took possession thereof, the court of bankruptcy would be with- 
out jurisdiction to summarily take the property from it, and it should 
be returned to the land company, and the right to the property deter- 
mined in an action therefor by the trustée in the event that Moody 
should be adjudged bankrupt. But thèse décisions upon this point 
are ov.erruled by the Suprême Court in Bryan v. Bernheimer, 181 U. 
S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814. In this case the Suprême 
Court held that a court of bankruptcy has authority under section 
2 (3) of the bankruptcy act of July 1, 1898, c. 541, 30 Stat. 545 [U. S. 
Comp. St. 1901, p. 3421], after the adjudication of bankruptcy, to order 
the marshal or receiver to take possession of the property of the bank- 
rupt from a third party who acquired such possession and the alleged 
right thereto from the bankrupt, or one holding his title and right 
only, after the filing of the pétition, and before the adjudication of 
bankruptcy. It is contended by the land company that this should only 
be done after the adjudication, for until that time it cannot be known 
that the court of bankruptcy will hâve authority to make distribution of 
the property. In Re Rochford, 124 Fed. 182 (C. C. A., Eighth Circuit), 
the property appears to hâve been in the possession of one who claimed 
to own and to hâve acquired it from the bankrupt a month before the 
pétition in bankruptcy was filed ; and it is there held that the bankruptcy 
court had authority to order the receiver to take possession thereof 
after the filing of such pétition, and before the adjudication. Davis 
v. Bohle, 92 Fed. 325, 34 C. C. A. 372 (Eighth Circuit), is to the same 
effect. 
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Section 2 of the bankruptcy act of July 1, 1898, c. 541, 30 Stat. 545 
(U. S. Gomp. St. 1901, p. 3421], provides that courts of bankruptcy 
are invested with jurisdiction to "* * * ' ■ (3) appoint receivers or 
marshals upon the application of parties in interest * * * to take 
charge of the property of bankrupts after the filing of the pétition and 
until it is dismissed or the trustée is qualified. * * *" It is the filing 
of the pétition, therefore, and not the adjudication, that authorizes 
this action by the court of bankruptcy. Such filing is the commence- 
ment of the proceedings, and in efïect is an attachment or séquestration 
from that time of ail the property of the bankrupt not exempt to him 
for the benefit of his cr-editors. Bank v. Sherman, 101 U. S. 403, 25 
L. Ed. 8.66 ; Mueller v. Nugent, 184 U. S. 14, 22 Sup. Ct. 269, 46 L. 
Ed. 405. The court from that time may draw to its actual custody the 
propertyof the bankrupt within its territorial jurisdiction. If an ad- 
judication follows, suçh property will be distributed by the court. If 
it does. not, it will be restored to the bankrupt, or the person from 
whose custody it was taken, In most of thèse cases the distinction is 
observed between proceedings in bankruptcy, as such, and controversies 
at law or in equity under section 23, Act July 1, 1898, c. 541, 30 
Stat. 552 {U. S. Comp. St. 1901, p. 3431]. But in Bryan v. Bern- 
heimer the Suprême Court is careful to state that the powers of the 
bankruptcy court under section 2, cl. 3, 30 Stat. 545 [U. S. Comp. St. 
1901, p. 3421]-, are not limited by section 23, 30 Stat. 552 [U. S. 
Comp. St. 1901, p. 3431], and that what is said in Bardes v. Bank 
that might be so construed was inadvertently said upon a question not 
arising in that case. This question is carefully considered by the Court 
of Appeals in Re Rochford, above, and the distinction between proceed- 
ings in bankruptcy, as such, and a controversy at law or in equity, 
within the meaning of section 23, is clearly pointed out, and the rules 
deducible from the décisions of the Suprême Court in Bryan v. Bern- 
heimer and Bardes v. Bank are summarized by Sanborn, Circuit Judge, 
as follows: 

"(1) The District Court, sitting in bankruptcy, has no jurisdiction over a con- 
troversy between trustées in bankruptcy and an adverse ciaimant over the 
titlé or possession of property in the custody of the latter in the absence of his 
consent. But such an issue Is a controversy at làw or in equity, as distin- 
guished from a proceeding in bankruptcy, within the meaning of section 23 of 
the bankrupt act of July 1, 1898, c. 541, 30 Stat. 552 [U. S. Comp. St. 1901, p. 
3431]. ■.!...■■■ 

"(2) The District Court, sitting in bankruptcy, has jurisdiction of such a con- 
troversy in cases in which It flnds it absolutely necessary for the préservation 
of the estate to take possession of the property from the adverse ciaimant by 
means of its recel ver or the marshal, under clause 3 of section 2, 30 Stat. 545 
[U. S. Comp. St 1901, p. 3421] ; and such a seizure, and the subséquent déter- 
mination of the Issue thus raiséd between the trustée and the adverse ciaimant, 
is a proceeding in bankruptcy, as distinguished from a controversy at law or in 
equity, within the true construction of section 23. 

; "(3) The District] Court, sitting in bankruptcy, has jurisdiction to détermine, 
after reasonable notice to the,claimants to présent their claims to it, the claims 
of àll parties to property, and. to the proceleds of property, which its offlcers 
hâve lawfully redùced to their actual possession in the course of the adminis- 
tration of the estatê of the bankrupt ; and controversies between trustées in 
bankruptcy and adverse claimants to. property which has in this way reached 
the custody of the District Court are not controversies at law or in equity, as 
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dîstlnguished from proceedlngs In bankruptcy, wlthln the proper interprétation 
of section 23." 

This was prior to the amendment of February 5, 1903, c. 487, 32 
Stat. 797 [U. S. Comp. St. Supp. 1903, p. 409]. That amendment 
in no way restricts the power of the court under section 2 (3), but does 
enlarge the jurisdictions in which suits or actions by the trustée against 
third parties may be brought. 

The conclusion, therefore, is that the bankruptcy court had juris- 
diction to summarily take possession of this stock of merchandise 
from the Hawkeye Land Company, under clause 3 of section 2 of the 
bankruptcy act, in case it was necessary to do so to préserve it to the 
estate of the bankrupt; that the allégations of the ancillary pétition, 
in efïect, are that such property in fact belonged to Edward J. Moody, 
and are sufficient upon which to base a finding that it was necessary 
for the court to take possession of it in order to préserve it to his 
estate in bankruptcy in case he was such owner, and should be adjudged 
bankrupt ; that the order appointing the receiver, and directing him to 
take possession of such property, is, in efïect, a finding that it was nec- 
essary to do so. The resuit is that by that finding and order, and the 
action of the receiver thereunder, the court of bankruptcy has reduced 
this property to its actual custody. This, however, does not déter- 
mine the actual ownership of the same. 

Since this matter was submitted, Edward J. Moody has been ad- 
judged a bankrupt, and the matter has been referred generally to the 
référée for Fayette county, and a trustée has been, or in due time will 
be, appointed. The right of the land company to the property or its 
proceeds dépends upon whether or not it is a bona fide purchaser of it 
from the bankrupt prior to the filing of the pétition in bankruptcy. 
The petitioning creditors contend that it is not. This is a question 
which the parties hâve the right to contest. It can only be done, how- 
ever, in a proceeding where the évidence upon both sides can be taken 
in the usual way. In Bardes v. Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 
44 L. Ed. 1175, above, it is said that proceedings in bankruptcy for the 
distribution of property in the custody of the bankruptcy court are 
in the nature of proceedings in equity. They are therefore a branch 
of equity jurisdiction. It is a familiar principle of equity jurispru- 
dence that property in the custody of a court of equity is always held 
by it in trust for those to whom it rightly belongs ; and the jurisdiction 
to inquire into and détermine to whom it so belongs, and to that end to 
require ail claimants thereto to présent their claims within a stated time, 
or be barred of any interest in or right to the property, is inhérent in 
every court of equity. In re Rochford (C. C. A.) 124 Fed. 187, above. 
And this though the property may hâve been wrongfully seized, and so 
brought into the custody of the court. Krippendorf v. Hyde, 110 
U. S. 276, 4 Sup. Ct. 27, 28 L. Ed. 145. See, also, Freeman v. Howe, 
24 How. 450, 16 L. Ed. 749, and Buck v. Colbath, 3 Wall. 334, 18 L. 
Ed. 257. Bryan v. Bernheimer and In re Rochford, above, establish 
the rule by which the right to this stock of merchandise or its proceeds 
so in the custody of the court may be fully determined; and that is 
to require the land company to propound its claims to such property 
to the bankruptcy court within a stated time. The motion of the Hawk- 
131 F.— 34 
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eye LandComp'any for the rélease of the property will therefore be over- 
ruled, and it will be required to propound its claim to this property 
before the référée by Sèptehibèi' 1; 1904. The référée will so notify 
it at least 10 days before such date,, and, if it fails to do so within such 
time, it will be barred of ail right to or interest in said property. If 
it shallsô propound its claim, the référée will then fix the time within 
which the trustée, as soon as appointed, shall plead thereto, and will 
make ail requisite and necéssafy orders for speeding the matter to a 
final hearing, and détermine the questions so presented. Upon the 
appointaient of the trustée, the receiver will turn over to him ail prop- 
erty seized under the ordef of his appointaient, or the proceeds of 
such as he may hâve sold, arid render to the référée a full and true ac- 
count of âll thereof. The référée will fix the amount of the receiver's 
compensation. The trustée, however, will not be entitled to the prop- 
erty or the ! proceeds thereof paid by the Hawkeye Land Company as 
considération ; for the stock Of merchandise, and such merchandise also. 
He must either afhrm or disaffirm as a whole the transaction between 
the Hawkeye Land Company and Edward J. Moody, and, if it be 
finally adjudgèd that the trustée is entitled to the stock of merchandise, 
the considération paid by the Hawkeye Land Company therefor, if 
received or recovered by him, must be returned to it. It is not neces- 
sary that an injunction should issue against the land company, as the 
stock of merchandise is now in the actual custody of the bankruptcy 
court, through its receiver; and any interférence with it, or any at- 
tempt to do so, while in his possession or that of the trustée, would be 
an interférence with and obstruction of the exercise of the jurisdiction 
of that court, and there is np reason to apprehend that this will be 
done. : : ' ;! 

Mrs. Myrtle Moody has not appeared in response to the notice to 
show cause why an injunction should not be granted against her. An 
injunction will therefore be issued kgainst her as prayed, upon the peti- 
tioning creditors filing a bond in the sum of $1,000, with sureties to 
be approved by the clerk of this court. 

It is ordered accordingly. 



BOBBS-MERRItl/ CO. Y. SNELLENBTTRGf et al. 

(Circuit Court, E. D. Pennsylvanie. August 1, 1904.) 

NO. 29. 

% Coptbightst'Retail PBiçff-CoNTROi— Notice. 

Where pi;l)lishers of a cQPyrightedi book printed on the page Immedlate- 
ly followuig fiie titlê pag«; of eaçh copy, underneath the notice of copy- 
right, a notice that the prîce of the book at retail was $1 net, and that 
no dealer was licensed- to séll it : at a less priée, and thdt Such a sale would 
be treated-fts an infringeraeht' <rf;the copyright, siich notice did not entitle 
the publishers to control tbe rejtp.Û price of the book, so as to render a 
sale of the book at a reduçed pr}ce ,àa infringernent of their copyright 

ïri Equity. 
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Samuel Dickson, for complainant. 

Ira J. Williams and Alexander Simpson, Jr., for respondents. 

HOIXAND, District Judge. The Bobbs-Merrill Company is the 
publisher of a book or novel known as "The Castavvay," which was writ- 
ten by Hallie Erminie Rives, from whom it was purchased, together 
with a copyright for the same. The défendants purchased a large quan- 
tity of thèse books from a third party, without any notice of the fact 
that the plaintiffs were attempting to limit the retail price thereof, at the 
time they purchased them, other than the notice contained in the book 
upon the page immediately following the title page. There was no 
contract or agreement made by the défendants with the plaintiffs or 
any other parties as to the sale of the copies owned by défendants. 
That upon the page immediately following the title page of each copy 
of this book appear the following words : 

Copyright 1904 
The Bobbs-Merrill Company, 



May 

The price of this book at retail is One Dollar net. No 
dealer is licensed to sell it at a less price, and a sale 
at a less price will be treated as an infringement of the 
copyright. The Bobbs-Merrill Company. 

The défendants hâve been selling this book at 98 cents per copy, and 
this bill is for a preliminary injunction to restrain them from selling 
any copies of the novel at retail at a less price than $1 net, and for 
an accounting for the profits accruing to the plaintiffs by reason of thèse 
unlawful sales. 

It is contended on the part of the plaintiffs that a sale by the défend- 
ants of a copy of this novel at a less price than $1, under the circum- 
stances, is an infringement of their copyright, and that they are entitled 
to a restraining order, and an accounting for such violation. After a 
very careful considération of this question and the cases reported where- 
în the law applicable thereto has been considered, we fail to find any 
décision covering ail the features of this case. The closest case to the 
one at bar is Harrison v. Maynard, Merrill & Co., 61 Fed. 689, 10 C. C. 
A. 17, which was decided in 1894 by the Circuit Court of Appeals for 
the Southern District of New York by Circuit Judge Shipman ; and, 
while that case may not be controlling in this district, yet the deliberate 
judgment of a Circuit Court of another district should be regarded as 
décisive of the question involved until otherwise determined by the 
Suprême Court. In that case Maynard & Co., the owners of a copy- 
right of a 'book, had sent a number of unbound volumes to one Alexan- 
der, a bookbinder in the city of New York, for the purpose of having 
them bound for sale. While in the latter's store, a destructive fire 
occurred in the bindery, as a resuit of which thèse unbound volumes 
were partially damaged. They were sold to one Fitzgerald, who after- 
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ward sold them to be utilized as paper stock only, and not to be placed 
on the market as anything else. Harrison, a dealer in secondhand 
books, obtained possession of some of thèse unbound damaged vol- 
umes, bound them, and placed thenl upon the market for sale, without 
any knowledge of the agreement made by his vendor not to sell the same 
as newly bound books. A bill was filed against Harrison to restrain 
him from disposing of the same in violation of Maynard's right under 
the copyright statutes of the United States. It was contended there 
that the owner of a copyright was entitled to an order to restrain the 
sale of a copyrighted book, the title to which he had transferred, but 
which was being sold in violation of an agreement entered into between 
himself and his vendee ; but it was held that the owner of a copyright, 
who has transferred the title to copyrighted books under an agreement 
restricting their use, cânnot restrain, by virtue of the copyright statutes, 
sales of said books in violation of the agreement. He was confined to 
his remedy for the breach of contract. 

In an elaborate opinion by Judge Hammond in the case of Publishing 
Company v. Smythe (C. Ç.) 27 Fed. 914, it was decided that, so long as 
the owner of a copyright fetains the title to the copies of the book which 
he has the exclusive right to vendby virtue of the copyright, he can im- 
pose restrictions upon the manner in which and upon the person to 
whom the copies can be sold. Having the exclusive right to vend, he 
has the right to appoint to whom the book shall be sold. If, his agents, 
to whom fie, has intrùsted the possession of his bookSj violate his in- 
structions, and fraudulently sell to a person with knowledge or notice 
of the fraud, or to one who, under ail the circumstances, should hâve 
made inquiry as to his vendor's rights to sell, such fraud will be an in- 
f ringement of the copyright, with which the original owner has never 
parted, and can be restrained by virtue of the statutes of the United 
States. This right to enjoy the'bénefits of the copyright statutes re- 
sults from the fact that the owner has never parted with the title to the 
book or the copyright, although he parted with t the possession of the 
book. But the right to restrain the sale oi a particular çopy of the book 
by virtue of the copyright statute has gbne when.thè owner of the copy- 
right and of that particular copy has parted with ail his title to it, and 
has conf erred an absolute title to the copy upon the purchaser, although 
with an agreement for a restricted use. The exclusive right to vend the 
particular copy no longer remains in the owner of the copyright by the 
copyright statutes. Harrison v. Maynard & Co., supra. 

It will bè noted, however, that in the case of Harrison v. Maynard, 
supra, therë was no notice printed in each copy of the book, such as 
is found on the page immediately following the title page to the book 
in this suit. Though the resuit of ail the décisions in cases of this kind 
is to the effect that, when the owner of a copyright transfers title to a 
copyrighted book, although under an agreement restricting its use, or 
price at whîch it can be sold at retail, and the book is sold in violation 
of this agreement, his only remedy is for breach of contract and cannot 
be restrained by virtue of the copyright statutes, yet the question in this 
case arises as to whether this notice inserted by the plaintiffs in this 
case in the book in question amounts to the rétention by them of such an 
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ownership in the copies transferred as would entitle them to protection 
under the copyright law. If it does not, it would not protect them un- 
der the copyright law, even if the défendants had notice of this agree- 
ment that the book should not be sold for less than a dollar, as the 
plaintifïs in that case would be required to seek their remedy at law, 
either for a breach of contract, or such other remedy as the circumstan- 
ces might warrant. Purchasers of the book are informed by the notice 
that the price of this book at retail is $1 net, and no dealer is licensed 
to sell it for a less price, and a sale at a less price will be treated as an 
infringement of the copyright. 

It is évident that the object of the plaintifïs is to control the retail 
price of this book in their vending of the same by their vendees and 
subséquent purchasers by means of the copyright statutes of the United 
States, by the notice therein contained, but it can amount to no more, 
at most, than a notice to ail who may corne into possession of a copy or 
copies that the plaintifïs are attempting to control the price in the re- 
tail trade. The copyright statutes cannot be invoked to control the 
retail trade of books the title to which the copyright owner has trans- 
ferred. Where would such a right end ? If purchasers of thèse books 
can be regarded as violators of the law in case any of them should sell 
at less than $1, it is putting a construction on the right of a copyright 
owner to hâve the "sole liberty * * * of vending" so broacj that, 
so long as the copyright continues, this pîaintiff holds control as to price 
and mode of selling books over every volume oWned and held through- 
out this whole United States, by men, women, and children, as well as 
those now held by défendants and other retail dealers ; and the owner 
of a volume, however anxious he might be to sell, as a resuit, perchance, 
of necessity, could not dispose of his secondhand copy for less than $1 
without placing himself in the humiliating attitude of being a violator 
of the law. When the plaintifïs transfer their title to a copy of this 
book, either to a reader, subscriber, or a retailer, they hâve exercised 
their "sole liberty * * * of vending" that particular copy, and 
hâve determined as to the price, the mode of sale, and to whom it 
shall be sold. This is the only right the exercise of which is protected 
by the copyright law, and, if they désire to further control the matter 
of sale in retail in the possession of their vendees, it is a matter of agree- 
ment with them and their vendees, and the fact that a notice in the 
book that a sale for less than $1 shall be regarded as an infringement of 
the copyright law cannot make it such an infringement. It is simply 
a violation of the contract with their vendee, and they must look to their 
remedy upon their contract. 

Pétition for preliminary injunction refused. 
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HAMPTON ROADS RT. & ELECTRIC CO. v. NEWPORT NEWS & 0. P. 

Rï. & ELECTRIC CO. 

(Circuit Court, E. D. Virginia. June 8, 1904.) 

1. Fedebal Courts — Anciixaby Jtjbisdiction— Receivebs. 

Where a fédéral court had acquired jurisdiction of the assets of a street 
railway company operating the same through a receiver for the benefit 
of créditera, it had ancillary jurisdiction of a pétition by the receiver to 
restrain a competing street railway company from maintaining gâtes 
across a certain highway, the effect of which would be to practically de- 
stroy the value of the property in the hands of the receiver, without re- 
gard to the citizenship of the parties. 

2. HighwAys— Dedication— Pbeliminaby Injunction. 

Where two competing street railroads, one of which was being oper- 
ated by a receiver appointed by a fédéral court, terminated at a street 
leading to a bathing beach at a summer resort, and it appeared that under 
a priôr agreement between the owners of land comprising the beach, to 
which défendant street railway's predecessor was a party, a certain tri- 
angle of land was conveyed and dedicated to the publie as an extension 
to the street and an approach to the beach, the receiver was entitled 
to a preliminary injunction restraining défendant street railway company 
from closlng such street and grounds, by reason of which passengers over 
the receiver's Une were prëvented from obtaining direct access to the 
beach, and were landed in a cul-de-sac. 

In Equity. 

Thèse causes are now before the court upon the pétition of Robert I. Mason, 
receiver, flled herein on the 2d day of March, 1904, and upon the supplemental 
and ancillary bill subsequently flled on the 26th of March, 1904, the demurrer 
and plea of the Newport News & Old Point Railway and Electric Company to 
the said flrst-nàmed pétition, and sundry affidavits flled by the parties in sup- 
port of their respective contentions arising on said pétition and ancillary bill : 
it being understood that said plea and demurrer and affidavits are to be read 
and considered as well upon the questions raised by the said bill, as also the 
said pétition ; the question at issue between the parties being as to the right 
of the Newport News & Old Point Railway Company to erect and maintain a 
certain fence and gâtes on and extending along Bay View avenue to and across 
Chesapeake Boulevard, at its intersection with said Bay View avenue at 
Buckroe Beach, in the county of Elizabeth City, and extending therefrom to 
and into the waters of the Chesapeake Bay. It is charged that the said fence 
and gâtes were erected by the said Newport News Company in the nighttime. 
The Newport News Company and the Hampton Roads Company, the affairs 
of the last named of which are being administered through receivers appointed 
by the court, are the owners and operators of competing Unes of electric rail- 
way extending from Newport News, Va., to and through the town of Hamp- 
ton, to Buckroe Beach, a summer watering place and resort for excursionists, 
on Chesapeake Bay, in said Elizabeth City county. Each of said companies 
are Virginia corporations, chartered and organized under the laws of the state 
of Virginia, and hâve their separate tracks down what is known as "Bay 
View Avenue," to a point neàr to where said avenue intersects with Chesa- 
peake Boulevard, and along the western Une of the public grounds and water 
front at said place. The Newport News Company is the owner of a 10-acre tract 
of land lying at the intersection of the said two avenues, fronting immediately 
to the western Une of said Chesapeake Boulevard, the tracks of the Newport 
News Company being on the southern side of said Bay View avenue, and next 
to its 10-acre tract of land, which fronts also on said avenue ; and upon its 

If 1. Supplementary and ancillary proceedings and relief in fédéral courts, 
see note to Toledo, St. L. & K. C. R. Co. v. Continental Trust Co., 36 C. C. A. 
195. 
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property eo sltuated at the Intersection of thèse two avenues the Newport 
News Company now and for some years past has malntained a pleasure resort, 
consisting of hôtel, pavillon, and places of amusement and entertalnment. 
In the summer of 1903 the said Hampton Roads Company had secured lts right 
of way from the Buckroe Beach Land Company and the Woodfln heirs, along 
Bay View avenue and Bay View avenue extended, to the westerly Une of Ches- 
apeake Boulevard, and effected its terminus there, making considérable ex- 
penditures to that end. Some weeks after this the Newport News Company 
secured a lease of ail their interest in a certain triangular pièce of land from 
the heirs of the late P. T. Woodfln, extending across the intersection of Bay 
View avenue extended and Chesapeake Boulevard, which land lay between the 
terminus of the Hampton Roads Company, on the west Une of Chesapeake 
Boulevard, and that portion of Chesapeake Boulevard which lies in front of 
the property owned by the Newport News Company, and between said terminus 
of the Hampton Roads Company and the bathing beach or water front in the 
bill mentioned. After securing the lease referred to, the Newport News Com- 
pany proceeded in the nighttime to erect the fence and gâtes aforesaid along 
said triangle, and extending in and along and intruding upon Bay View avenue. 
The building of this fence shortly preceded the appointment of the receiver 
herein, and this proceeding was taken in thèse causes after the appointment 
of the receiver herein, with the view of preventing the maintenance of the 
fence and closing of the gâtes which, it is claimed, will in effect destroy the 
property operated by the receivers, since the maintenance of suçh fence and 
gâtes will resuit in cutting off the passengers by the Hampton Roads Company 
from reaching the public grdunds and bathing beach, and land them, in effect, 
in a cul-de-sac. The receivers insist that the fence was constructed without 
authority ; that the Newport News Company acquired the pretended right so 
to do solely for the purpose of destroylng the property in their hands; and 
that the lessors from whom they claim to hâve leased the same had no title 
to the land leased, their ancestor, P. T. Woodfln, having heretofore conveyed 
and dedicated the property sought to be leased to the public as a highway ; and 
that both they and the company leasing from them were fully aware of this 
fact at the time of the exécution of the said lease, and the same wa« recognized 
in the deed of lease or quitclaim deed ruade to the Newport News Company. 
The Newport News Company, on the other hand, contend that the lease of 
said property ls valid; that they leased said land and erected the fence in 
question because it was necessary for the orderly conduct of their business at 
the pleasure resort aforesaid. 

R. G. Bickford and W. G. Nelms, for plaintiffs. 
S. Gordon Cumming, for défendant. 

WADDILL, District Judge (after stating the facts). Two ques- 
tions are presented for the considération of the court in thèse causes: 
First, as to thé jurisdiction of the court in this proceeding; second, if 
jurisdiction exists, whether upon the facts in the case it appears there 
was a dedication to the public of the land upon which the fence and 
gâtes in question are erected. 

1. On the question of jurisdiction, it is manifest that as an original 
proposition this court would be without jurisdiction to détermine the 
question at issue between the parties in interest, they, one and ail, 
being citizens of the state of Virginia, and that jurisdiction can only 
be maintained as ancillary and auxiliary to the receivership of the 
Hampton Roads Railway & Electric Company. That such jurisdic- 
tion does exist in this case is quite apparent. It arises upon a pro- 
ceeding ancillary and auxiliary to the original suit, of which the court 
clearly had jurisdiction, and made necessary in order that the receiver 
of the court might protect his possession of the property intrusted to 
his care and custody, and save the same from threatened injury and 
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destruction".'' The property in the custody of the receiver was built 
at cohsider|tëlè çost, down to its présent terminus of Bay View avenue, 
a public highway near tp its intersection with Chesapeake Boulevard. 
The Newport News & Ôld Point Railway & Electric Company are 
the ownersof the land immediately to the south of Bay View avenue, 
and near to their tracks, and passengers transported by the last-named 
road are, açlrnitted through their Qwn private gâtes direct into their 
pleasure rçsort, and thençe across Chesapeake Boulevard to the public 
grounds and water front of Buckrbe Beach, on Chesapeake Bay, 
whereas passengers transported by the former road operated by the 
receivers; hâye.Phly accessto thèse public grounds and the bathing 
beach on Chesapeake Bay by rqeans of Chesapeake Boulevard. 

To erect gâtes and a fence across Chesapeake Boulevard is in efïect 
to close up the line operated bythe receivers, and make it impracticable 
to do business at that resort at ait; and to permit the same, if Ches- 
apeake Boulevard exists as a public highway, would be virtually for 
this court to allow the opposition company, by means of closing a 
public highwày lying immediately : at the terminus of the two roads, 
and whichi'?' .'heces'sary- for the use of the company in the hands of the 
court, to make! its business a total loss. The absence of power in the 
court to prevent this wrong would be to visit upon litigants the loss of 
their estate, by seekirig the âid of a court of equity to administer their 
affairs when JEnsolvent; and, np court having gênerai equity jurisdic- 
tion, and the,, power tp administer estâtes, of persons insolvent and 
incapacitateet to protect themselves, should be dépendent upon or re- 
quired to seettlhe aid of àhy pther tribunal to prevent such injustice 
to litigants beforë it. The aiuthorities are ample to maintain this posi- 
tion, and to show: that. the jurisdktion of the court in this class of cases 
in no manner dépends upon the oitizenship of the parties to the cause. 
1 Foster, Fed. Pro. § 249; Davis v. Gray, 16 Wall. 218, 219, 21 U 
Ed. 447; Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27, 28 L. 
Ed. 145; Pacific R. R. Cô. v. Mo. Pac. R. R. Co., 111 U. S. 505, 4 
Sup. Ct. 583, 28 L. Ed. 498 ; In re Tyler, 149 U. S. 181, 13 Sup. Ct. 
785, 37 E. Ed. 689 ; Root v. Woolworth, 150 U. S. 413, 14 Sup. Ct. 
136, 37 L. Ed. 1123; White v. Ewing, 159 U. S. 39, 15 Sup. Ct. 1018, 
40 E. Ed. 67 ; Carpenter v. Northern Pacific R. R. Co. (C. C.) 75 Fed. 

851. ■'■; '" : ^ ; '' ;i : ' 

Counsel for the Newport News & Old Point Railway & Electric 
Company hâve rëferred the court to the case of Wood v. N. Y. & 
N. E. R. R. (C. C.) 61 Fed. 236— a décision by Judge Coït, of the 
First Circuit. This is an interesting case, and bears incidentally with 
the one under considération. It was there sought by the recéivërs of 
a railroad company to enjoinin the receivership proceedings another 
railripad from making an alleged discrimination in rates against the 
fbad operated bv the receivers. lit k word, it was an intent to control 
the administration 6f the affairs df an independent railroad in the re- 
ceivership suit. There was no charge of actual or constructive inter- 
férence with the property under the control of the receivers, or that 
they did not hâve an equal right with the company sô'ught to be re- 
stfained; that is to say, to the equal use of the public highway. 

2. Corning to the question of the dedication of the property at the 
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intersection of Bay View avenue and Chesapeake Boulevard, it seems 
that prior to the building of either of the street car Unes, and at the 
time of the proposed extension of the Newport News & Old Point 
Railway & Electric Company to Buckroe Beach, down Bay View ave- 
nue, the desirability of laying off streets and avenues was duly con- 
sidered and agreed on between the owners of the property, including 
P. T. Woodfin, on one hand, and the owners of the predëcessor 
company, the said Newport News & Old Point Railway & Electric 
Company, and certain land companies, on the other, and that in ex- 
tension of said Bay View avenue, as it now exists, certain triangles 
on either side of the avenue were left, whereby, on the one hand, deeds 
had to be made to the said Woodfin of land not theretofore owned by 
him, but thrown with his land by the opening of said avenue, and he 
was required to convey certain triangles of his own land, by reason 
of the cutting off of the same, in the extension of said avenue. Proper 
deeds were regularly made to the said T. P. Woodfin for the triangles 
to be conveyed to him by the land companies, and he regularly con- 
veyed one of the triangles for which he was to make deeds, which deed 
is duly recorded; but as to the triangle now in question, extending 
from the water front across Chesapeake Boulevard to the westerly line 
thereof, and to and across Bay View avenue extended, there was con- 
sidérable delay in mâking the deed, by reason of certain réservations 
that said Woodfin desired to make in connection with the extension 
of the line from the water front to Chesapeake Boulevard, and to and 
along Bay View avenue and Bay View avenue extended, and the 
manner of the maintenance of the street car line down said avenue, as 
affecting his other property. As to the exécution of this last-men- 
tioned deed, voluminous affidavits hâve been filed by the parties, re- 
spectively ; and the conclusion reached by the court is that this later 
deed was executed by Col. Woodfin, and delivered in his lifetime to 
the counsel for the predëcessor of the said Newport News & Old Point 
Railway & Electric Company, and that, so far as the .property at the in- 
tersection of Chesapeake Boulevard and Bay View avenue is concerned, 
the same, as well as ail the property included in triangle forming 
part of said Bay View avenue and Chesapeake Boulevard, was by said 
deed dedicated to the public, and, as a conséquence thereof, and because 
of the dedication of Bay View avenue by the land company, which 
formerly owned the same, said Bay View avenue to the southward of 
Woodfin's triangle has been used as a public thoroughfare by the pub- 
lic and by the Newport News & Old Point Railway & Electric Com- 
pany for some years past, as well as the Hampton Roads Railway & 
Electric Company, since the extension of its lines, and that said triangle, 
as it affects the said two streets to the eastward to the west line of 
Chesapeake Boulevard, has been regularly conveyed and dedicated 
to and accepted by the public. The heirs of Col. Woodfin hâve no 
right or interest whatever therein, and no lease made by them, or at- 
tempted to be made by them, of said streets', or either of them, or of 
any of the property formerly belonging to P. T. Woodfin, and lying to 
the southward of the north line of Bay View avenue extended into 
Chesapeake Bay, is in any respect valid or binding upon the public, 
or upon any person entitled to the use of said streets. Certain it is, 
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the receivèrs on this question hâve made out a prima facie case, enti- 
tling them to an inrjunction preventing the closing of said Chesapeake 
Boulevard and the obstruction of said Bay View avenue; and the 
case can heceàfter be heard and determined upon the merits, as to 
the making of said deed, and setting up the same in this cause, ail 
parties in interest being before the court. 

The relief hère sought is necessary as well for the Newport News 
& Old Point Company as the Hampton Roads Company, since both 
are without title to the right of way for their tracks for a considérable 
distance upon and over Bay View avenue, if the deed from Woodfin has 
never been jexecuted. Indeed, whether the deed was ever executed or 
not by Col. Woodfin, if he received, upon the faith of making the same, 
a conveyance of the triangles exchanged for his, any party in interest 
could require the spécifie performance of the undertaking to convey on 
his part ; the Hampton Roads Company being an occupant of part of 
Bay View avenue as a public highway, and by permit of the land com- 
panies, as wçll as that of the Woodfin heirs précèdent to said lease, 
would itself be entitled to seek this relief, as would also any of the 
land companies affected by the failure to make the conveyance. 

It follows from what has been said that an injunction should be 
awarded, enjoining and commanding the removal of the fence in the 
bill and proceedings mentioned, and, pending such removal, restrain- 
ing défendants from closing said gâtes. 

On the question of jurisdiction, see, also, Texas & Pacific Railway 
Co. v. Cox, 145 U. S. 593, 12 Sup. Ct. 905, 36 h. Ed. 829 ; Porter v. 
Labin, 149 U. S. 479, 13 Sup. Ct. 1008, 37 L. Ed. 815 ; Julian v. Cen- 
tral Trust Co., 193 U. S. 93, 24 Sup. Ct. 399, 48 L. Ed. 629 ; Price 
v. Abbott (C. C.) 17 Fed. 506 ; Armstrong v. Trautman (C. C.) 36 Fed. 
275; Peck v. Elliott, 79 Fed. 10, 24 C. C. A. 425, 38 L. R. A. 616. 



McALARNEY v. SUPREME COUNCIL A. L. H. 

(Circuit Court, E. D. Pennsylvania. August 1, 1904) 

No. 17. 

Mtjtdai Benectt Insurance— Contbacts— Bbeaoh— Rescission— By-Laws. 

Where an incorporated mutual benefit association, without légal right 

so to do, renounced liability on certain of its Insurance contracts by the 

adoption of a by-Iaw reducing the amount payable on such contracts be- 

. low that which it had contracted to pay, and by making assessments 
on the new basis and notifying members of the réduction, a member who 
had performed the contract on his part, and who had not consented to such 
réduction, might, at his élection, treat the contract as rescinded, and sue to 
recover the amount paid. 

Same— Lâches— Change of Position. 

Where défendant mutual benefit association renounced its liability to 
pay the amount speclfied in plaintiff's contract of Insurance, the fact that 
during three years which elapsed between such breach of contract and 
the date plaintiff elected to rescind the same, more than 3,000 members 
of the association had died or withdrawn, and that 325 new members had 
Joined the association without knowledge of plaintiff's claim to recover the 
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amount pald on his contrâct so broken, did not constitute such a change 
of position by défendant as to preclude plaintiff from recovering because 
of lâches. 

Joseph H. Brinton, for plaintiff. 

Murdoch Kendrick, J. F. B. Atkin, and Frank P. Prichard, for de- 
fendant. 

HOLLAND, District Judge. This is a suit for an anticipatory 
breach of contrâct on a policy of insurance, for the assessments paid 
by the plaintiff to défendant during the life of the policy. The plaintiff 
became a member of the defendant's subordinate lodge, known as 
"Anthracite Lodge No. 49," located in Philadelphia, on April 24, 
1883, and received from the défendant a death benefit certificate in the 
sum of $5,000. Plaintiff continued to pay his insurance on the cer- 
tificate for this amount until October 1, 1900, when the défendant re- 
duced the amount of the certificate from $5,000 to $2,000, and levied an 
assessment, payable October 1, 1900, which the défendant did not pay, 
and on November 1, 1900, he was suspended by the lodge and his cer- 
tificate forfeited. Discovering the illegality of the by-law reducing 
thèse certificates, the défendant, at its sessions in August, 1903, amend- 
ed its by-law making this réduction so as to read as follows : 

"Two thousand dollars shall be the highest amount paid by the order on 
the death of a member. This sum shall be paid on the death of every member 
holding a certificate of two thousand dollars. * * * Provided, however, 
thnt nothing herein contained shall be construed to in any way impair the 
obligation of any benefit certificate heretofore issued for a larger or smaller 
amount than that authorized by the provisions of this by-law." 

A number of similar suits hâve been brought, two of which were 
passed upon in this jurisdiction. Thèse two suits arose out of the 
same circumstances, to wit, an enactment by the défendant of a by-law 
reducing certificates from $5,000 to $2,000. Both suits were appealed 
and passed upon by the Circuit Court. An examination of thèse cases 
establishes the following: 

"Where an incorporated fraternal benefit association, which has entered 
into insurance contracts with its members, without légal right renounces such 
contracts by the adoption of a by-law reducing the amount payable on the 
same below that which it contracted to pay, and pùtting such law into effect 
by making assessments on the new basis and notifying members of the réduc- 
tion, a member who has performed the contrâct on his part and who has not 
consented to such réduction may, at his élection, treat the contrâct as rescind- 
ed, and sue at once to rccover the amount he has paid thereon (Suprême Coun- 
cil v. Black, 123 Fed. 050, 59 C. O. A. 414 ; Black v. Suprême Council A. L. H. 
[C. C] 120 Fed. 580), and it is immaterial in such an action what use the asso- 
ciation has made of the money so paid ; nor is it any défense against its légal 
liability for breach of the contrâct that its charter and laws made no provi- 
sions for receiving funds to discharge such obligations, when it had power 
to make the contracts (Black v. Suprême Council A. L. H., supra), and that 
such contracts are made by it as a légal entity, and in an action for breach 
of such a contrâct the internai affairs of the corporation and the equities of 
its members inter sese are matters which are immaterial and which eannot 
affect its liability (Black v. Suprême Council A. h. H., supra), and, further, 
that in a suit such as this in question, an affidavit of défense stating generally 
that by reason of plaintiff's delay in electing to reseind the association has 
altered its position to its préjudice, without setting out in détail any facts to 



540 r 131 FEDERAL REPORTEE. 

support such fitatement, and where the association has always denied and 
still dénies plaintirf's* right to rescind, is insufflaient to state a ; défense (Daix 
v. Suprême Council "£ L. H. [0. 0.] 127 Fed. 374)." 

In the last case, Daix did not notify the défendant that he intended 
to treat the con tract as rescinded and bring suit for the recovery of 
the amount paid until two years and three months thereafter. The 
Circuit Court of Appeals affirmed this case (130 Fed. 101), and held 
that the right of a member to elect to treat thé contract as rescinded 
and recover the payments made by him was not lost by delay so long 
as he has not recognized the illégal action by the payment of other as- 
sessments, or done anything to mislead the association to its préjudice. 
The rights of the plaintiff upon his certificate of insurance are nearly 
ail settled; 

The défendant, in the affidavit of défense, however, contends that in 
this case it has shown a state of facts sufficiently set forth to prevent 
the recovery of the plaintiff, in conséquence of his delay and the posi- 
tion of the association having altered to its injury, in that, between No- 
vember 1, 1903, and May 10, 1904, when suit was brought, 3,000 mem- 
bers had died or withdrawn, upon whom assessments should hâve been 
made for this liability, and that 325 members hâve corne in during that 
time without knowledge of this claim of the plaintiff, and, as there was 
no fund provided by which such claims could be paid, thèse new mem- 
bers would be required to pay their share of a sum to meet this obliga- 
tion in addition to the regular and ordinary dues on the certificates ; 
and the further défense is made that on May 24th, upon receiving no- 
tice of the suit, the défendant notified the plaintiff that it would put 
his benefit certificate in force, and tender to him ail rights and privi- 
lèges of membership, including the rights under his benefit certificate, 
provided that he would pay to the order the amount of the assessments, 
which would hâve been paid by him had he remained a member to date 
of this notice, and it claims that that offer was made at that time, be- 
cause, prior tothe bringing of suit by the plaintiff, défendant claims to 
hâve had no knowledge that plaintiff claimed a breach of contract be- 
cause of the amendment passed in August, 1900. The delay of the 
plaintiff dues not relieve the défendant, unless, as was said in Daix v. 
Suprême Council (C. C.) 127 Fed. 374, in conséquence of such delay the 
position of the association has been altered to its injury. 

The défendant allèges that the position of the association has been 
altered to its injury, and in support of this proposition sets forth the 
fact that 3,0QO' members had either died or withdrawn between Novem- 
ber 1, 1900, and May 10, 1904, and that 325 new members, who were 
not aware of this claim, came in. Admitting the full force of this 
statemeht, ârid that, in conséquence, the défendant is less able to pay, 
and that it rnay èfttail adclitional expense upon the new members, who 
were not conpected with the organization at the time of the plaintiff's 
suspension, wé 'cannot see how this can be admitted as a défense. 
In Black y. Suprême Council, supra, Judge Dallas held that : 

"Such contracta are made by the défendant as a légal entity, and in an 
action for breach of such a contract the internai aff airs of the corporation 
and the equities of its members inter sese are matters which are immaterial 
and which cannot affeet its liability." 
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The very nature of the business in which a mutual life insurance 
company is engaged involves the process of dropping out of old and 
taking in new members, and the latter connect themselves therewith for 
the benefits of the insurance guarantied by their certificates, in con- 
sidération for which they pay certain stipulated sums, and impliedly 
assume their respective shares of ail lawful liabilities of the associa- 
tion not excluded by their contract. If this had been a contract on the 
part of the défendant at a certain time in the future to convey to the 
plaintiff a certain pièce of real estate owned by the défendant at the 
time of the exécution of the contract, upon the plaintiff paying to it a 
certain stipulated sum at certain stipulated times, and the défendant, 
by some action of itself, or notice to the plaintiff, informed him of an 
anticipatory breach of this contract, and the plaintiff ceased the pay- 
ment of the stipulated installments, and remained silent for three years 
and six months, and in the meantime the défendant, in the regular or- 
der of its business, disposed of this real estate, thereby placing itself 
in the disadvantageous position of being unable to deliver the property, 
it might be held that, in conséquence of the plaintiff's silence, the dé- 
fendante position had been altered to its in jury. But it does not ap- 
pear that, even if the plaintiff had notified the défendant of his élection 
to treat the contract as rescinded, there would hâve been any différence 
in the resuit as to the death and decrease of membership, or that any 
less new members would hâve joined ; and, even if the knowledge of 
this obligation had deterred new members from Connecting themselves 
with the association, thèse incidents were mère matters of internai man- 
agement, and would resuit from the nature of the business in whicli 
they were engaged. 

The case of Susquehanna Mutual Fire Insurance Company v. Ober- 
holtzer, 172 Pa. 223, 32 Atl. 1105, 1108, cited by défendant, is not in 
point. In that case Oberholtzer was endeavoring to relieve himself of 
his share of the liabilities of this mutual fire insurance company, which 
occurred during the life of his policy, upon the ground of fraud at the 
exécution thereof. He had, however, acquiesced in the conditions of 
his policy, and paid assessments on the same for a year, and enjoyed 
the protection afforded under the provisions of the policy. During 
that time thèse liabilities had attached, and it was held by the court that 
his silence during that time and his acquiescence in the conditions of the 
policy was a waiver of his claim to hâve the contract declared voici 
because of fraud which induced it, and it was the duty of the officers 
to insist on the equities of the members as against any one of them. 
It was manifestly unjust to permit Oberholtzer to escape his share of 
the liabilities, which occurred during the existence of his policy, dur- 
ing which times he enjoyed the same benefits as other members, and 
to shift those liabilities upon his fellow members, who enjoyed no 
greater protection than he. The court was considering the equities ex- 
isting among members in full standing, and the reasoning does not ap- 
ply to a case such as the one at bar, where the organization itself, 
through its authorized officers, had rescinded a contract of insurance 
with one of its policy holders, who had performed his part of the agree- 
ment up to the time of such arbitrary renunciation, and who did not 
consent to it. He has enjoyed no benefits for which he is under obliga- 
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tion to the association, or any of its individual members; nor were 
there any liâbilities thrust upon him between the time of his expulsion 
and the time of bringing suit, which will be shifted from his shoulders 
to those of other members, who would hâve no just right to bear them 
more than himself. It was the wrongful act of the association, 
through its officers, that brought about the liability to the plaintif:, 
and his right to reimbursement for the in jury resulting therefrom can- 
not be defeated because of a change of membership in the organization 
between the time of their wrongful act and the assertion of plaintifï's 
right, so long as he has done nothing by act or delay to mislead the 
association to its injury. 

Nor does the notice sent the plaintif! May 24, 1904, notifying him 
of defendant's willingness to reinstate his benefit certificate and ex- 
tend to him ail rights and privilèges of membership upon his payment 
to the order of the amount of the assessments, which would hâve been 
paid by him had he remained a member, relieve them of this liability. 
The défendant in this case, by enactment of its by-law reducing the 
amount of a plaintifï's benefit certificate, in effect renounced its con- 
tract with him, and as he, in his refusai to pay the assessments, accept- 
ed this situation and treated the contract as at an end, and elected to 
rescind the same by bringing his suit for a recovery of the installments 
previously paid, the défendant cannot afterward change its mind, and 
require the plaintiff to abandon his élection and accept performance of 
the contract, or agrée to a reinstatement of its provisions. New Bruns- 
wick & Canada Rajlway Co. v. E. S. Wheeler & Co. (C. C.) 12 Fed. 
377. 

The plaintiff is entitled to judgment for want of a sufficient affidavit 
of défense, and the only other question involved is as to whether or not 
judgment shall be entered for the sum of $2,009.20, together with in- 
terest from May 10, 1904, or the amount of $1,931.40, which the dé- 
fendant acknowledges to hâve been paid by the plaintiff during his 
membership. The plaintiff allèges the former sum to hâve been paid. 
The affidavit of défense agrées that the latter amount has been paid, 
"but does not deny specifically the payment of the différence. In the 
absence of a déniai of payment of this amount, we think the plaintiff 
is entitled to recover. 

Judgment will therefore be entered for the sum of $2,009.20, with 
interest from the date of the commencement of suit, to wit, May 10, 
1904. 
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H. B. CHAFFEE MFG. CO. v. SELCHOW et aL 
(Circuit Court, S. D. New York. June 24, 1904) 

1. Tbade-Mabks— Names of Games. 

The inventor of a game, by giving it a distinct name, and selllng it un- 
der such name, may obtain a trade-mark in the name, though he never 
copyrighted or patented the game. 

2. Same— Genebic Names. 

The generic name of a thing is not the subject of a trade-mark. 
S. Same — Ownekship. 

Défendants' assignor invented a game to which he applied the name 
"Flinch," after which, under an arrangement with various assignors of 
complainant, the game was put up in boxes, and sold with indiffèrent suc- 
cess ; and, on the failure of one of the firms owning the business, to which 
the complainant succeeded, its assets, including its trade-marks, were sold 
to complainant under a judicial sale. The original inventor of the game, 
however, continued to manufacture and sell the same; and thereafter 
he and his executrix transferred ail his rights and ownership, including 
the trade-mark in the name of "Flinch," to défendant. Relu, that com- 
plainant and its assignors, by simply making and selling the game, could 
not acquire a trade-mark in the name as against défendants. 

In Equity. 

A. Bell Malcolmson, for complainant. 

Frederick C. McEaughlin and Fred. L. Chappell, for défendants. 

HOLT, District Judge. This is an action to restrain the infringe- 
ment of a trade-mark. The complainant allèges that it owns a trade- 
mark in, the word "Flinch," the name of a game of cards. About the 
year 1893, Eugène H. Munger, a clerk in a dry goods house in New 
York, invented a game, to which he gave the name of "Flinch," to be 
played with cards on which were printed various numbers. The rules 
of the game prescribe that, if a player makes a certain play, his ad- 
versary can call, "Flinched," and thereby gain an advantage, which I 
présume is the origin of the name. Munger arranged with a friend 
named Myers to print the cards. He originally had a few put up in 
boxes covered with plaid colored paper, without any name upon the 
boxes. About 1894 Munger entered into negotiatîons with Elisha G. 
Selchow, a member of the firm of Selchow & Righter, of New York, 
dealers in games, with a view to having them take up and market the 
game of Flinch for him. Elisha G. Selchow's son, Frederick M. Sel- 
chow, was then engaged in the business of manufacturing toys and 
games in New York, and his father, Elisha Selchow, arranged to hâve 
Frederick Selchow make some boxes in which to put up and sell the 
cards. Frederick Selchow got up a black box on which the word 
"Flinch" was printed. Elisha Selchow obtained the printed cards from 
Munger, and delivered them to his son Frederick Selchow, who made 
the boxes and arranged the cards in them for sale. The firm of Sel- 
chow & Righter attempted to sell them for Munger, but did not meet 

\ 2. See Trade-Marks and Trade-Names, vol. 46, Cent. Dig. § 11. 
Arbitrary, descriptive, or fictitious character of trade-marks and trade- 
names, see note to Searle & Hereth Co. v. Warner, 50 C. C. A. 323. 
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with much success. On September 25, 1895, Elisha Selchow wrote 
Munger a lettéir/'stating: 

"ïour game o£ Flinch. I am sorry to say, has not been a success. We hâve 
not sold what we bought of you last year, and we made a cheaper édition, and 
even that does not sell. If I can see any way in which to dispose of the lot 
which yotï now bave oa band fit a lower price, I will communicate with you 
later." ■'■'... ! . 

In 1S96 Herbert B. Chaffee entered into partnership with Frederick 
M. Selchow. Chaffee was to contribute cash capital, and Selchow was 
to put in the assets of his business. An inventory was prepared. The 
inventory ftas been.lost, aind is not in évidence; but I am satisfied that 
the inventory contaitted, among a statement of other assets, a list of 
games, in whicli was included the name Flinch. The firm of Chaffee & 
Selchow was succeeded in. 1901 by a corporation which took over the 
firm's assets, called the Chaffee & Selchow Company. This company 
got into , financial difficulties ; and ail its assets, including its trade- 
marks, were sold out by the sheriff, and were purchased by and trans- 
ferred to the complainant, the H. B. Chaffee Manufacturing Company, 
which now claims to own the trade-mark by reason of this transfer. 
The complainant claims that Frederick M. Selchow, before the forma- 
tion of the firm of Chaffee & Selchow, and that firm after its formation, 
sold a considérable quantity of the game, done up in the black boxes 
marked "Flinch," and thereby obtained a trade-mark in the name, and 
an exclusive right fo make and sell the game under that name. It is 
admitted that Munger ; never formally transferred any rights in the 
game to either of the Selchows, or to the firm of Chaffee & Selchow, 
or to the Chaffee Manufacturing Company. Both the Selchows assert 
that Frederick M. Selchow never owned the game, or a trade-mark in 
the name ; that he never transferred either to Chaffee & Selchow ; that 
Munger had the cards printed by Myers; that Frederick M. Selchow 
simply manufactured the boxes, and put up the cards in them; that 
Selchow & Righter sold the game for Munger, but that the attempt to 
sell the game was substantially a. failure ; and that they stopped selling 
it in 1895. Frederick M. Selchow says that, at the time the firm of 
Chaffee & Selchow was formed, he had a number of uncut sheets of the 
cards, which Munger had furnished him; that they were the things de- 
scribed in the inventory as "Flinch" ; and that they were afterwards 
eût up and used in the manufacture of another game called "Laughter." 
Munger, after 1895, always kept a stock of the games in a closet in his 
house, and sold a few from time to time, in boxes made by Frederick 
M. Selchow, or Chaffee & Selchow, but the évidence shows that after 
1896 the sales by him were inconsiderable. 

About 1901 a member of the firm of Beecher & Kymer, engaged in 
the book and stationery business in Kalamazoo, Mich., became acquaint- 
ed with the game of Flinch, and tried unsuccessfully to find who had it 
for sale. Thereupon Beecher & Kymer began to manufacture and sell 
the game, and in 1902 registered the name "Flinch" as their trade-rnark 
in the Patent Office at Washington. Munger, in 1902, hearing thaï: 
they were manufacturing and selling the game, notified them that he 
was the owner of it, and objected to their manufacturing it or dealing 
in it without his consent. Thereupon they entered into negotiations 
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with him which résultée in his entering into a contract with them for 
the sale to them of his rights in the game. He died shortly after, and 
his executrix made a formai transfer of ail his rights and ownership in 
the game, including the trade-mark in the name "Flinch," to Beecher & 
Kymer, who adopted the name of the Flinch Card Company for that 
portion of their business relating to this game. The Flinch Card Com- 
pany, after it began to manufacture the game, advertised it extensively, 
and a demand thereupon arose for it in the trade. In February, 1903, 
the complainant sent out a circular to the trade as follows : 

"We beg to inform you that we hâve in préparation and shortly to be issued 
the old game of 'Flinch,' the same which we formerly published under that 
title. 

"We offer it to you at $36.00 per gross, and will guarantee that if priées go 
lower, we will, at our option, either meet the market priée or take back the 
goods you hâve left." 

The complainant accordingly brought out the game anew. Thereafter 
the Flinch Card Company continued to manufacture and sell the game, 
and the défendants Selchow & Righter purchased the game from them 
and sold it, and their sale constitutes the alleged infringement which 
this suit is brought to restrain. ; The Flinch Card Company is con- 
ducting the défense of this action on behalf of Selchow & Righter. 

In considering the légal questions arising upon thèse facts, it is im- 
portant at the outset to apprehend clearly what the complainant's claim 
is. It claims a trade-mark in the word "Flinch." It does not, as I 
understand it, daim an exclusive right to make and sell the game. 
Its claim is that no one else can sell it under the name Flinch. If it 
claimed an exclusive ownership in the game, its claim would be clearly 
invalid. Munger invented the game and named it. When he had 
completed his invention he owned it, and therefore had an exclusive 
right to it. But in order to retain an exclusive right to the game after 
selling it to the gênerai public, he would hâve been obliged to copy- 
right it or patent it. The invention of such a game, consisting of printed 
cards, can probably be protected by copyright or by registry in the 
Patent Office. For instance, playing cards of a certain style hâve been 
copyrighted as prints. Richardson v. Miller, 3 Law & Éq. Rep. 614, 
Fed. Cas. No. 11,791. And see, generally, Drone on Copyright, p. 178, 
and cases cited. The inventor, if he did not copyright it or patent it, 
by giving it a distinctive name and selling it under such name, could 
probably obtain a trade-mark in the name ; but if the inventor of such 
a game gives it a distinctive name, and then makes it and sells it, or 
permits it to be sold, without copyrighting it or patenting it, I do not 
see how any other person, by simply making it and selling it, can ob- 
tain a trade-mark in its name. The gênerai rule is that the generic 
name of a thing is not the subject of a trade-mark. Browne on Trade- 
Marks, §§ 87-91; Paul on Trade-Marks, § 35. If chess or golf or 
whist were now invented and named, could any manufacturer or vendor 
of the implements with which such games are played obtain a trade- 
mark in their names by selling such implements put up in boxes marked 
with the names of the games? He, of course, could adopt a trade-mark 
to distinguish the chessmen or the playing cards or the golf clubs which 
he made from those made by others, but I think he could not acquire 
131 F.— 35 
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a trade-mark in the names of the games by simply selling the games 
aftéf they had become known to the public under such names. 

In view of thèse considérations, I cannot see anything in the évidence 
to show that the complaîflant has a trade-mark in the word "Flinch." 
Munger invented the game and named it, and, af ter he had done so 
he owned it, just as the author of a book owns it after he has written 
it. He never specifically transferred the ownership of it, or any 
trade-mark in its name, to either of the Selchows or the successors of 
either of them. I think, upon the évidence, that neither Frederick M. 
Selchow nor Chaffee & Selchow nor the complainant sold the game to 
any extent before 1903. If they did, there is no évidence that Munger 
consented to it. Selchow & Righter did sell the game about 1895 to 
some extent, but I think the évidence shows that they substantially 
abandoned the sale from that time until about 1903. Munger, however, 
continùed to sell the game in a small way ail the time until his death. 
If any one retained the exclusive ownership of the game and of the 
trade-mark in the name, : Munger did, and the contracts which he and 
his executrix made with the Flinch Card Company transferred . what- 
ever ownership he had to them. Even if it should be considered that 
either of the Selchows or either of their firms ever had any rights in 
the game Or the name before 1895, I think they abandoned them about 
1895. The complainant's circular to the trade, issued in 1903, an- 
nounces that they "hâve in préparation and shortly to be published the 
old game of 'Flinch,' the same which we formerly published." The 
circular ofïers the game at a certain price and guaranties that, "if 
priées go lôwer," they will either "meet the market price or take back 
the goods." Such a circular, in my opinion, is entirely inconsistent 
with the complainant's présent claim that it and its predecessors hâve 
continuously sold the game, or hâve a trade-mark in the name "Flinch," 
which gives them an exclusive right to sell it under that name. 

It is not necessary in this case to décide whether the Flinch Card 
Company owns the trade-mark. It is sufficient to say that, in my opin- 
ion, the_ complainant, the H. B. Chaffee Manufacturing Company, never 
owned it. 

My conclusion is that the bill should be dismissed, with costs. 



In re PRINCE & WALTERJ 

(District Court, M. D. Pennaylvania. July 28, 1904.) 

No. 43. 

Bakkbottcy— Mobtgages— Lien— Extingtjishmbnt. 

Under Bankr. Act July 1, 1898, c. 541, 8 67d, SO Stat 564 [U. S. Comp. 
St. 1901, p. 3451], provlding that liens glven or accepted in good faith, 
etc., which hâve been recorded according to law, shall not be affected by 
the act, where real estate of a bankrupt was ordered to be sold subject 
to a first mortgage, and the trustée, who was the holder of a second mort- 
gagè théreon, obtained spécial leave to bid as a lien creditor, and the ref- 
eree's original order Of sale expressly provlded that the land should be 
sold subject only to the first mortgage, the lien of the second mortgage 
was divested by the sale. 
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2. Same— Taxes— State Statutes— Construction. 

Act Pa. June 4, 1901, S 2 (P. L. 364), providing that ail taxes that may 
thereafter be lawfully imposed or assessed on any property shall be a 
first lien thereon, etc., and that such lien shall hâve priority to, and be 
fully paid and satisfied out of the proceeds of, any judicial sales of the 
property, etc., is prospective only, and does not give priority to taxes over 
a mortgage which was a lien before its passage. 

3. Same— Order of Sale— Liens— Vacation. 

Where real estate of a bankrupt was sold subject only to a flrst mort- 
gage thereon, such sale operated to divest a tax lien on the property, as 
against a purchaser on the faitb of the record, notwithstanding Act Pa. 
June 4, 1901, § 32 (P. L. 375), by which ail taxes are made a continuing 
lien on property, notwithstanding a judicial sale, unless the proceeds of 
the sale are suflîcient to pay them. 

4. Same — Assets— Payment of Claims— Priority— Taxes. 

Under Bankr. Act July 1, 1898, c. 541, § 64, 30 Stat. 563 [U. S. Comp. 
St. 1901, p. 3448], providing the order of priority in which debts or charges 
against the estate of a bankrupt are to be paid, and declaring that the 
court shall order the trustée to pay ail taxes legally due and owing by 
the bankrupt in advance of the payment of the dividends to creditors, 
where state taxes assessed on the property of a bankrupt were not pay- 
able out of the proceeds of the bankrupt's real estate, they were entitled 
to payment as a preferred claim from the proceeds of a sale of the bank- 
rupt's personalty, whether they were assessed prior to, or during the con- 
tinuance of, the bankruptcy proceedings. 

5. Same— Proof of Claim. 

Since taxes assessed against the property of a bankrupt during the ad- 
ministration of his estate are matters of public record, they need not be 
proved as a claim against the bankrupt's estate in order to be allowed. 

6. Same— Partnership— Exemptions. 

Where a partnership is adjudged a bankrupt, in Pennsylvania, the part- 
ners are not entitled to exemptions out of the partnership property. 

7. Same— Sélection. 

Where bankrupts failed to make their sélection of spécifie articles for 
their exemptions at the time of the flling of their schedules, and to hâve 
the property set off to them by the trustée, to be reported by him, with 
their estimated value, to the court, for its approval, as required by Bankr. 
Act July 1, 1898, c. 541, § 7a (8), 30 Stat. 548 [U. S. Comp. St. 1901, p. 3425], 
and section 47a (11), 30 Stat. 557 [U. S. Comp. St 1901, p. 3439], the trus- 
tée had no authority to pay the exemption to the bankrupts in cash out of 
the proceeds of a sale of bankrupt property, although unanlmously as- 
sented to by certain creditors présent at a meeting before the référée. 

8. Same— Tax Collectors— Estoppel. 

Where claims for taxes had been filed against a bankrupt's estate, the 
tax collectors had no power to préjudice the municipalities which they 
represented by agreeing that the bankrupt's exemptions might be paid to 
them, and hence they were not estopped from subsequently repudiating 
such agreement. 

9. Same— Opération of Business by Trustée— Déficit. 

Where a bankrupt's hôtel was operated during the pendeney of bank- 
ruptcy proceedings, first under the direction of the court, through a re- 
ceiver, and afterwards by the creditors through the bankrupt's trustée, a 
déficit made up of premiums paid for insuranee on personal property and 
on the hôtel, together with an amount paid for a liquor license necessary 
to maintain the good will and custom of the hôtel, and the cost of adver- 
tising the sale of the property, constituted a preferred claim on the pro- 
ceeds of the sale. 

Ï2. See Taxation, vol. 45, Cent Dig. § 94& 
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10. Same— COSTS. i 

Where a sale oî a bankrupt's real estate was made subject only to a 
flrst mortgage thereon, the proceeds of the sale should be applied to the 
satisfaction of other liens on such real estate, undiminished by anything 
except the costs of the sale, etc., to the exclusion of the eosts of adruinis- 
tering (the bankrupt's estate. 

In Bankruptcy. On certificate of W. G. Thomas, référée. 

James S. Biery and J. C. Loose, for exceptions. 
W. G. Freyman and E. O. Nothstein, opposed. 

ARCHBALD, District Judge. The trustée realized $1,150 from the 
sale of the bankrupts' personal property, and $1,450 from the real 
estate, and the question is how the money should be distributed. The 
principal controversy arises over the taxes. At the time the proceed- 
ings in bankruptcy were instituted, in August, 1901, the bankrupts were 
owing county, school, poor, and borough taxes to the extent of $478.50, 
which, with penalties for nonpayment subsequently accruing, ran the 
amount up to $502.43. While the estate was in the hands of the 
trustée, it was further assessed the same amount for like taxes for the 
year 1902, and claim is now made for both years. It is clear that, so 
far as the real estate fund is concerned, thèse taxes are not entitled to 
payment. The sale of the real estate was made subject to a first mort- 
gage of $18,000, and the amount obtained, $1,450, is claimed by Mr. 
Nothstein, who holds a second mortgage of $12,500. It is expressly 
provided by section 67d of the bankruptcy act (Act July 1, 1898, c. 54Ï, 
30 Stat. 564 [U. S. Comp. St. 1901, p. 3451]) that: 

"Liens given or accepted in good faith and not in contemplation of or in 
fraud upon this act, and for a présent considération, which hâve been record- 
ed according to law, if record thereof was necessary in order to impart notice, 
shall not be affected by this act." 

This requires that the money realized from the sale of property on 
which there are existing liens shall go to satisfy them according to 
their priority. There can be no question that the Nothstein mortgage 
was divested by the sale, and thereby remitted to the fund for payment. 
Not only is this implied by the order of the court, by which the sale 
was diréctéd to be made subject to the first mortgage, but it was ex- 
pressly provided in the original order of the référée, of which the subsé- 
quent order of court was a mère continuance, that this should be the 
case; and, in view of this, Mr. Nothstein, being the trustée, obtained 
spécial leave to bid as a lien creditor. The return of sale, also, is in Une 
with this. It would not only fly in the face of the record, therefore, 
but would be contrary to what was the confessed understanding of ail 
parties, to hold that the lien of this mortgage still remains. 

But payment of the taxes out of the proceeds of the sale is sought 
to be maintained by virtue of the Pennsylvania act of Assembly of 
June 4, 1901 (P. L. 364), by section 2 of which it is provided that ail 
taxes whiçh may thereafter be lawfully imposed or assessed on any 
property shall be a first lien thereon, together with ail charges, expenses, 
and fées for failure to pay promptly, and that "such lien shall hâve 
priority to, and be fully paid and satisfied out of the proceeds of, any 
judicial sale of said property, before any other obligation, judgment, 
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claim, lien, or estate with which the said property may become charged 
or for which it may become liable, save and except only the costs of the 
sale and of the writ upon which it is made." 

It is to be noted that, if this act covers the taxes of 1901, it does those 
of 1902 also — assuming that the property is liable for the latter in the 
hands of the trustée — since both were assessed before the sale. But 
the truth is that it applies to neither. The act, by its terms, is prospec- 
tive, and not rétroactive; priority being given to taxes only as against 
any obligation, judgment lien, etc., with which the property "may be- 
come charged, or for which it may become liable." This plainly 
refers to the future. Lukens v. Katz, 12 Pa. Dist. R. 604. And the 
Nothstein mortgage, having been executed and recorded in December, 
1900, six months before the act was passed, is not, therefore, affected by 
it. Whether it would be compétent for the Législature to postpone 
in favor of taxes a lien already duly acquired, it is not necessary to dé- 
cide, for they hâve not undertaken to do so ; nor, if the construction of 
the act was doubtful, would this be presumed. 

But it is urged that by the thirty-second section (page 375) of the act 
the taxes are made a continuing lien on the property, notwithstanding 
a sale, unless the proceeds are sufficient to pay them, and that they 
should not fare any differently or better in the bankruptcy court than 
they would elsewhere, and should therefore be left to be worked out 
against the property in the hands of the purchaser ; the municipalités 
to which they are due being abundantly secured therebv. In re Veitch, 
4 Am. Bankr. Rep. 112, 101 Fed. 251, In re Brinker"(D. C.) 128 Fed. 
634 ; City of Waco v. Bryan (C. C. A.) 127 Fed. 79 (dissenting opinion 
of Shelby, J.). But it is not correct to assume that the lien of the taxes 
continues notwithstanding the sale which has been made. No doubt 
they would if the matter was regulated purely by the state law. But not- 
withstanding what has been said above about liens being unaffected by 
bankruptcy proceedings, it is in the power of the court to order a sale 
free and clear of them, regardless of how they would ordinarily stand. 
In re Keet, 11 Am. Bankr. Rep. 117, 128 Fed. 651. And the court 
having undertaken to administer upon the real estate in the présent 
instance, and directed a sale subject to the lien of the first mortgage, 
ail others were thereby divested ; and any one who purchased upon 
the faith of this, as disclosed by the record, took a clear title, on which 
nothing further can be imposed. 

But if nothing can be made for the taxes in question out of the real 
estate, it is clear that, so far as the personal fund is concerned, the taxes 
of 1901, at least, are entitled to be paid. The order of priority in which 
debts or charges against the estate of a bankrupt are to be met is 
established by section 64 of the bankruptcy act (Act July 1, 1898, c. 
541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3448]), by subsection "a" 
of which it is provided that "the court shall order the trustée to pay ail 
taxes legally due and owing by the bankrupt to the United States, state, 
county, district, or municipality in advance of the payment of dividends 
to creditors, and upon filing the receipts of the proper public officers for 
such payment he shall be credited with the amount thereof" ; and by 
subsection "b" that the order of payment, except as so provided, shall 
be (1) the actual and necessary cost of preserving the estate subséquent 
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to filing the pétition; (2) the filing fées paid in involuntary cases, and 
the reasonable expenses df creditors in recovering property transferred 
or concealed by the bankrupt ; (3) the costs of administration ; (4) 
wages due to workmen, clerks, or servants, earned within three months; 
and (5) debts owing to any person entitled by the laws of the states or 
the United States to pnority. Taxes, as a class, are thus put at the 
head of everything — even above the expense of preserving the estate, 
or the cost of administering it. Brandenburg, § 1008 ; Collier (4th Ed.) 
459. This is explicit and décisive, and, as the taxes of 1901 are un- 
questionably within the provisions of the act, they must be paid. 

The taxes for 1902 stand somewhat differently. They were not 
due and owing by the bankrupts at the time of their bankruptcy, but 
hâve accrued since the proceedings were instituted, and do not, there- 
fore, fall within the strict letter of the law. But the bankruptcy act 
does not withdraw the estâtes of bankrupts from the reach of the tax- 
ing powers, and they are subject, in conséquence, to the payment of 
taxes imposed while they are in the hands of trustées, the same as if 
they were not. Swarts v. Hammer, 120 Fed. 256, 56 C. C. A. 92, 
affirmed 194 U. S. 441, 34 Sup. Ct. 695, 48 L. Ed. 1060 ; City of Waco 
v. Bryan (C. C. A.) 127 F«d. 79 ; In re Sims (D. C.) 118 Fed. 356 ; In re 
Conhaim, 4 Am. Bankr. Rep. 59, 100 Fed. 268; In re Keller, 6 Am. 
Bankr. Rep. 356, 109 Fed. 131. Even though accruing after bank- 
ruptcy, thèy must be regarded as within the meaning of the statute, 
and entitled to priority, the same as those which antedated it. They are 
equally important to the municipalities to which they are due, whenever 
assessed, and the obligation of the property to respond is logically no 
différent or greater at the one time than at the other. The same reasons 
existing in both cases, it must be assumed that no distinction was in- 
tended to be made between them. The taxes of 1902 must consequently 
be paid, the same as those of 1901, out of the personal fund, in préf- 
érence to every other charge ; and this includes the penalties for non- 
payment, which are a constituent part of them. City of Titusville's 
Appeal, 108 Pa. 600 ; 27 Am. & Eng. Enc. Law (2d Ed.) 778. The 
taxes of 1901 were duly and promptly proved within the year, but it is 
no objection to those of 1902 that they were not. Indeed, where taxes 
do not accrue until after the adjudication, it might not be possible in 
many cases to conform to this requirement. Moreover, they are mat- 
ters of public record, of which every one is bound to take notice. In re 
Harvey, 10 Am. Bankr. Rep. 567, 122 Fed. 745. And the bankruptcy 
act evidently does not contemplate that they shall be proved like an or- 
dinary debt ; providing, as it does, that they shall be paid by the trustée 
on the order of the court, and that he shall hâve crédit in his accounts 
upon filing the receipts of the proper officers therefor. 

The taxes for the two years in question together amount to $1,004.85, 
and, as the personal property fund is only $1,150, there is but $145.15 
left to rheet other demands. This cuts out a large number of items 
which appear in the trustee's accounts, prominent among which is $300 
paid in cash to the bankrupts as their state exemption. But there was 
unfortunately no authority for this payment, so far, at least, as any 
one now before the court is concernée!, and it is difficult to see how the 
trustée was led into making it As partners, the bankrupts had no right 
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to an exemption out of partnership property. Bonsall v. Comly, 44 
Pa. 442 ; Clegg v. Houston, 1 Phila. 352. And even if this were not so, 
they were bound to designate spécifie articles, and were not entitled to 
come in on the proceeds after they had been sold. Hammer v. Freese, 
19 Pa. 255. Moreover, it was their duty to make this désignation at 
the time of filing their schedules, and to hâve the property set off to them 
by the trustée, who was required to report the items, with their esti- 
mated value, to the court for its approval. Bankr. Act, § 7a (8) ; 
Id. § 47a (11) ; In re Duffy, 9 Am. Bankr. Rep. 358, 118 Fed. 926 ; 
In re Le Vay, 11 Am. Bankr. Rep. 114, 125 Fed. 990. The assent of 
creditors, who are said to hâve unanimously agreed at one of the meet- 
ings before the référée that the bankrupts should receive their exemp- 
tion in cash, could not dispense with thèse formalities, or give the bank- 
rupts that to which they were not legally entitled. In re Grimes, 2 
Am. Bankr. Rep. 730, 96 Fed. 529. And however much those who 
joined in this reported action may be estopped from repudiating it after 
the trustée has paid the money, nothing of that kind can be set up 
against the parties who are claiming hère. Both are tax collectors, 
and neither could préjudice in any such way the municipalities which 
they represent. It is of no conséquence, therefore, whether Culver, 
who has the taxes for 1901, was présent at the meeting referred to; 
and Sitler, who has those for 1902, could not hâve been, for they were 
not then in his hands. 

The other items which are displaced cover the deficiency resulting 
from the trustee's running the hôtel, the filing fées, and the costs of ad- 
ministration, including the referee's fées and the expenses of making 
the sale. The bankrupts at the time the proceedings were instituted 
were engaged in the hôtel business, and, in order to préserve the good 
will, for the benefit of ail parties interested, until the property was 
brought to a sale, Mr. Nothstein was directed to carry on the business, 
first by the court, as receiver, and afterwards by the creditors, as trustée. 
This he did for some 15 months; making an attempt meanwhile to sell 
the property, which was ineffectuai because of depressing local condi- 
tions. But the resuit was a déficit of $708.65, and the question is how 
it is to be disposed of. This déficit is made up of $125 paid to insure 
the personal property, $375 for insurance on the hôtel, and $200 for a 
îiquor license; the remaining $8.65 being odds and ends. The first 
of thèse falls naturally upon the personal fund, and the other three 
upon that derived from the realty. The disposition of the insurance is 
sufficiently obvious, but, with regard to the license, it is proper to say 
that until the hôtel was sold it was important to maintain its good will 
or custom, and to this the license was essential. The delay in effecting 
a sale having necessitated thèse expenditures, they are to be paid out of 
the proceeds of the real estate in préférence to liens which were bene- 
fited by them, on the same principle as the expenses of a managing re- 
ceivership. So, aîso, are the costs of advertising, amounting to $50.75. 
Some of this, perhaps, may hâve been for the benefit of the personal 
property, but there is no way of separating it. 

But what is to be done with the large amount of costs incurred in 
administering the estate, which still remains? The $20.15 which is left 
of the personal fund will take care, to that extent, of the filing fées, 
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which by the bankrupïcy act are put next in order of préférence. But 
in addition to the remnant of thèse fées, of $4.85, there are clerk's costs, 
of $15.41; the referee's bill, of $229.50; the appraisers' fées, of $93; 
$17.50 due the stenogrâpher ; and $1.50 of sundries. If the real estate 
fund could be appropriated, regardless of the displacement of liens, there 
would be no difficulty, and it is heldiby some that it cân be. Branden- 
burg, §§ 1009, 1010; In rô Tebo (D. C.) 101 Fed. 419, But the better 
opinion is otherwise. Collier (4th Ed.) 458 ; Stewart v. Platt, 101 U. S. 
731, 25 L. Ed. 816. It is expressly provided by the act, as we hâve seen, 
that liens which do not infringe upon its terms shall not be affected, and 
this is not observed if the security on which they dépend is liable to be 
eaten into by the gênerai costs of the proceedings. A sale of the prop- 
erty f ree of liens may undoubtedly be ordered, but, if this is done, the 
proceeds rhust be applied to their satisfaction, undiminished by any- 
thing except the costs of sale, or the expenses, if any, which hâve been 
undertaken for, and resùlt to, their benefit. They are not concerned 
with the bankruptcy proceedings outside of this, and cannot, therefore, 
be charged with the cost of instituting them or carrying them on. 
Whether in such a case- — there being no other way of providing for 
the costs-^they may be put on the petitioning creditors, is a question I 
shall not attempt to décide. There is a possible lapse in the law as it 
stands, which ought to be provided for. 

The exceptions are sustained, and the case is sent back to the référée 
with instructions to distribute the estate in the hands of the trustée in 
conformity with the views expressed in this opinion. 



UNITED STATES v. BURTON. 
(District Court, E. D. Missouri, E. D. February 16, 1904.) 

1. Post OrriCE— Featjd Obdebs — Postmastee Gênerai,— Jueisdiction— Pmad- 

INGS. 

Rev. St. 8929 [TJ. Sj Comp. St 1901, p. 2686], provides that the Postmas- 
ter General, on évidence satisf actory to him that any person "is engaged" 
in conducting any scheme or device for obtaining money through the mails 
by means 6f f aise or f raudulent pretenses, may instruct postmasters to 
return mail addressed to ; such persons, înarked with the word "Fraudu- 
lent t " and Section 5480 [U. S. Comp. St. 1901, p. 3696] déclares that if any 
person, having deyisedor intended to devise any scheme or artifice to de- 
fraud, etc., deposits any letter or paper in the post office for the further- 
ance of such scheme, he shall be guilty of an offense. Helâ, that an aver- 
ment in the indictnient that the matter pending before the Post-Office De- 
partment was whether à corporation had violated section 5480 did not 
show want of jurisdiction in the Postmaster General to hear and détermine 
whether the corporation should be denied the use of the mail service, such 
averment being evidential only of the ultimate jurisdictional f act whether 
the corporation was tlien fraudulently using the mail. Held, further, that 
such avermefat, if faulty, was cured by the la ter averment that the inquiry 
was "to the end and for the purpôse" of enabling the Postmaster General 
to ascertain, flnd, and détermine whether he should exercise the power con- 
ferred upon him by section 3929, and forbid the use of the mails to the 
corporation. 

2. Ceiminal Law— Senatoes— Beibeet— Jndictment— Sueplusage. 

Where an indictnient in a prosecutlon of à United States senator for re- 
ceiving pay for services rendered to a client before the Post-Office De- 
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partaient, in violation of Rev. St. § 1782 [U. S. Comp. St. 1901, p. 1212], 
chargea that accused rendered services before such department; that he 
received compensation therefor ; that the United States was interested in 
the matter in relation to which the services were rendered ; and specif- 
ically described the services and compensation, and alleged the tirne it 
was received— it was sufflcient, and ail other averments tending more spe- 
eifically to describe the nature of the matter In process of investigation 
was surplusage. 

8. SAME— -JURISDICTION OF POSTMASTER GENERAL. 

Where the Postmaster General had jurisdiction, in the abstract, of a 
proceeding to détermine whetber a certain corporation should be longer 
permitted to use the mails, and whether a "fraud order" should be issued 
against it, such jurisdiction was sufflcient for the purposes of a prosecu- 
tion of a United States senator for taking compensation from such corpo- 
ration for services rendered in representing it in endeavoring to induce 
the Postmaster General to render a décision favorable to the corporation 
in such proceeding, in violation of Rev. St. U. S. § 1782 TU. S. Comp. St. 
1901, p. 1212]. 

4. Same— Statutes— Construction. 

An inquiry authorized by Rev. St. § 3929 [U. S. Comp. St. 1901, p. 26S6], 
to be prosecuted by the Post-Office Department for the purpose of deter- 
mining whether a corporation is engaged in conducting a fraudulent scheme 
or device by means of the post-office establishment, is "a matter or thing" 
concerning which a senator of the United States is precluded from ren- 
dering services for a pecuniary compensation by Rev. St. § 1782 [U. S. 
Comp. St. 1901, p. 1212]. 

6. Same— Interest. 

An inquiry by the Post-Office Department for the purpose of determin- 
ing whether a corporation has been guilty of a fraudulent use of the mails, 
and whether a fraud order shall be issued against it, is a proceeding in 
which the United States is "interested," within Rev. St. U. S. § 1782 
[U. S. Comp. St. 1901, p. 1212], prohibiting a United States senator from 
receiving compensation for services rendered by him to any person or 
any bureau of the United States in relation to a matter in which the 
United States is interested. 

On Demurrer to Indictment. 

D. P. Dyer, U. S. Atty. 

Chester H. Krum and F. W. Lehman, for accused. 

ADAM S, District Judge. The offense charged in the indictment 
is denounced by section 1782 bf the Revised Statutes of the United 
States [U. S. Comp. St. 1901, p. 1212], and, stripped of verbiage, is 
that the accused, a senator of the United States, received a pecuniary 
compensation from the Rialto Grain & Securities Company for services 
rendered bv him to that Company in a matter pending before the Post- 
Office Department. The matter alleged to hâve been so pending is 
whether the securities company had so violated section 5480, Rev. St. 
[U. S. Comp. St. 1901, p. 3696], by devising a scheme to defraud, con- 
templating the use of the United States mails, as to require the Post- 
master General to forbid the use of the mails to the securities company, 
and to direct the Postmaster at St. Louis to return ail letters coming to 
that post office, addressed to the securities company, to the writers 
thereof vvith the word "Fraudulent" stamped thereon, and to make an 
order to that effect. 

A demurrer has been interposed to the indictment on the grounds : 
First. That the Postmaster General had no authority, on the facts 
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stated in the indictrrient, to make thé order forbidding the use of the 
mails to the securities company. gecond. That the inquiry charged to 
hâve been pending before the Post-Office Department was not such an 
inquiry as falls within the compréhension of section 1782, and Third. 
No inquiry or "matter or thing" in which the United States was inter- 
ested, within the purview of section 1782, was pending before the Post- 
Office Department. 

Section 3929, Rev. St. [U. S. Comp. St. 1901, p. 2686], provides, in 
effect, that the Postmaster General may, upon évidence satisfactory to 
him that any person is engaged in conducting any scheme or device 
for obtaining money through the mails by means of false or fraud- 
aient pretenses, instruct postmasters at any post office at which letters 
may arrive directed to any such person to return ail such letters to 
the postmaster at the offices at which they were originally mailed, with 
the word "Fraudulent" plainly written or stamped upon the outside 
of such letters. The indictment charges that the matter pending before 
the Post-Office Department was whether the securities company had 
violated the provisions of section 5480, Rev. St., which denounces the 
use of the mails for executing schemes to defraud as a crime, when, 
according to the contention of counsel for the accused, it should hâve 
charged that it was then so violating thbse provisions. The argument 
is that the Postmaster General had no jurisdiction to issue the so- 
called "fraud order," or stop the mail of the securities company, except 
on évidence satisfactory to him that the company was then conducting 
a fraudulent scheme, and that the averment that the company had so 
conducted such a scheme is not enough. I am not impressed with the 
importance of'this criticism. Section 5480, Rev. St., to which section 
3929, Rev. St., manifestly refers, so far as the fraudulent scheme for 
obtaining money through the mails there referred to is concerned, con- 
templâtes an executed transaction. No indictment would lie unless the 
offense had been completed by the actual deposit of some letter in fur- 
therance of the fraudulent scheme in the post office. Such offense 
actually committed once, and, a fortiori, many times, would be strong 
évidence that the offender was actually engaged in conducting business 
fraudulently, within the meaning of section 3929. But, waiving this 
View, it must be observed that the gist of the offense charged against 
the accused is that he unlawfully received compensation for services 
rendered by him before the Post-Office Department in relation to a 
matter in which the United States was interested. 

The indictment accurately charges ail the statutory éléments of the 
offense, namely, that the accused rendered services before the depart- 
ment; that he received compensation therefor (naming the party to 
whom the services were rendered and from whom the compensation 
was received, the amount which he received, the time when he received 
it) ; and that the United States was interested in the matter in relation 
to which he rendered the services. For the purpose of informing the 
accused as 1 to the nature and character of the matter in question, the 
pleader undèrtook to state what was pending before the Post-Office 
Department in relation to which the accused rendered the services. 
The sole purpose of this statement was to fairly and reasonably inform 
the accused of the gênerai nature of the matter ; and for this purpose, 
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as was conceded in argument, no such pafticularity of averment is 
required as would hâve been necessary if a criminal charge was being 
laid against the securities company. It is entirely sufficient if the aver- 
ments fairly serve the purpose of informing the accused of the gênerai 
nature of the matter which was pending before the départaient, in 
regard to which he is charged with having rendered service. 

But a conclusive answer to this first criticism is that the indictment, 
after alleging that the inquiry before the department was whether the 
securities company had violated section 5480, Rev. St., charges that 
the matter so pending before the department was "to the end and for 
the purpose of enabling the Postmaster General of the United States, 
in pursuance of the authority vested in him by law, to ascertain, find, 
and détermine from évidence satisfactory to him whether he should or- 
der and direct the postmaster at St. Louis not to deliver to the said 
Rialto Grain & Securities Company, but to return with the word 'Fraud- 
ulent' plainly written or stamped upon the outside, * * * any 
and ail letters addressed to said Rialto Grain & Securities Company, 
and sent to or through the post office at St. Louis, Missouri, by means 
of the post-office establishment of the United States." Ail other aver- 
ments, in my opinion, might be treated as surplusage. Those just 
quoted would in and of themselves sufficiently apprise the accused of 
the matter pending before the department. It cannot be successfullv 
claimed, I think, that the Postmaster General did not hâve jurisdiction 
and ample authority under section 3929, Rev. St., as amended, to forbid 
the use of the mails by the securities company, and to issue the so- 
called "fraud order," under some circumstances. If he had such juris- 
diction in the abstract — that is, if he could hâve exercised the jurisdic- 
tion of forbidding the use of the mails to the securities company under 
any circumstances — such was jurisdiction enough for the purposes of 
this case. I know of no reasons why, in this incidental feature of the 
indictment, the pleader should be called upon to state accurately ail 
the facts necessary to give jurisdiction to the Postmaster General. The 
law (section 3929) conferred the jurisdiction just referred to upon the 
Postmaster General, and of this law the courts take full cognizance. I 
think the pleader might properly enough hâve omitted ail else in the in- 
dictment on the subject now discussed except that portion above quoted, 
and the necessary jurisdiction in the Postmaster General would hâve 
sufficiently appeared. Certainly, no injury can befall the accused by rea- 
son of the unnecessary détail of evidential facts. This tends to apprise 
him more fully than the law requires of the nature of the matter pend- 
ing before the department. 

The next question is whether the inquiry provided for by section 
3929 of the Revised Statutes, namely, whether any person is engaged 
in conducting a fraudulent scheme or device by means of the post- 
office establishment is "a matter or thing" concerning which a senator 
of the United States is precluded from rendering services for a pe- 
cuniary compensation, within the true meaning of section 1782. The 
prohibition of the statute is against rendering any service to any 
person "in relation to any proceeding, contract, claim, controversy, 
charge, accusation, arrest or other matter or thing in which the United 
States is a party or directly or indirectly interested before any départ- 
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ment, court-martial, bureau, officer, or any civil, militàry or naval com- 

missipner whatever." It is first contended by counsel for the accused 
that the words "other matter or thing" found in the enumeration can- 
not enlarge the particular spécification which précèdes it.. The rule 
"ejusdem generis" is invoked, to the effect that, when such gênerai 
Words follow particularly specified subjects in a statute, the gênerai 
words must be construed as not enlarging the particulars enumerated, 
and as not creating any new subject differing from those specified. 
This, generally speaking, is a well-recognized rule of construction, but 
clearly does not go to the extent of altogether nullifying the gênerai 
words. Its true meaning is that the gênerai words must be construed 
as comprehending and embracing other subjects like those specified; 
that is, of the same gênerai character, or so related-to them as to be 
within the législative intention. Effect must be given to ail words of 
a statute, if possible. Congress, therefore, must be held to hâve intend- 
ed something by the use of thèse gênerai words. Now what is it? 

Congress industriously specified the several subjects just mentioned, 
obviously intending to cover any and ail matters or things that might 
be the subject of inquiry before a départaient in which the United 
States should be interested. The statute in the language employed era- 
braces the actual "proceeding," "controversy," "charge," "accusation," 
or "arrest" in which the United States might in any technical sensé 
be a party. It then adds the words "contract" and "claim," manifestly 
embracing the matters in which the United States might be interested 
pecuniarily. Congress then, doubtless realizing that in the several ex- 
ecutive j departments and bureaus of the government divers other mat- 
ters ihight properly and necessarily be the subject of considération and 
investigation, made use of the other gênerai words "or other matter 
or thing." I think thèse words, within the true meaning of the rule 
of construction known as "ejusdem generis," were intended to cover 
kindred subjects, like preliminary examinations and inquiries neces- 
sary to enable the government acting through one of its departments, 
bureaus, officers, etc., to détermine whether a proceeding should be 
institutéd, a charge or accusation made, or an arrest ordered, or whether 
a contract or claim should be made. Ail of thèse things are obviously 
important in the conduct of the great executive departments and bu- 
reaus of the government, and it is with référence to thèse executive de- 
partments and bureaus that the provisions in question appear. The 
chief functipns of thèse departments and bureaus are to investigate, 
détermine, and act, and not to sit as courts in the matter of actual 
arrests, accusations, or controversies in the légal sensé. I think, in 
the light of the foregoing considérations, that the gênerai words "or 
other matter or thing" fairly embrace the inquiry or investigation al- 
leged in the indictment to hâve been pendingirt the Post-Office De- 
partment. ; This conclusion, it seems to me, is eminently correct, so far 
as the particular chargé laid in the présent indictment goes. The Post- 
master General is alleged to hâve been engaged in making an inquiry as 
to whether; the securities company should be forbidden the use of the 
mails. This inquiry was quasi judicial in its character. It could be 
followed by art order depriving the securities company of the valuable 
privilège of using the mails. Such an inquiry involves many of the 
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essential characteristics of a "proceeding" or "accusation" ; at least, in 
my opinion, enough to make it so akin to or so like the "proceeding" 
or "accusation" of the statute as to be fairly comprehended by the 
gênerai words under considération. 

It is next argued that, even if the inquiry before the Postmaster Gen- 
eral in question was within the contemplation of the statute, the United 
States is not directly or indirectly interested in it, and therefore that 
the accused is guilty of no offense within the meaning of section 1782, 
Rev. St. [U. S. Comp. St. 1901, p. 1212], even if he did receive com- 
pensation for services rendered to the securities company before the de- 
partment in the matter under investigation. It is true, as argued by 
counsel, that the statute in question carries a limitation. The matter 
or thing involved must be one "in which the United States is a party, 
or directly or indirectly interested." It is not averred in the indict- 
ment that the United States was a party to the proceeding in question, 
but that it was directly, and in the second count indirectly, interested. 
Counsel hâve calîed attention to several cases in the United States Su- 
prême Court and in stâte courts of last resort in which the words "in- 
terest" and "interested" are found in statutes relating to disqualifica- 
tion of parties, witnesses, and judges in légal proceedings — that is, 
suits pending in the courts— and to cases involving the right of ap- 
peal in suits in which the state is interested as a party or otherwise. In 
thèse cases it has been held generally that the "interest" referred to 
must be a pecuniary or property interest, and counsel for the accused 
contend that the interest of the United States contemplated by section 
1782 is only that kind of an interest, namely, a pecuniary or property 
interest, and that the matter or thing pending before the department 
within the purview of that section must be one in the détermination of 
which the United States may gain or lose something of value. Thèse 
cases involve statutes relating generally to suits or actions at law where- 
in property or property rights are involved. The witnesses and judges 
whose "interest" in the matter was made a disqualification were such as 
had no other duty to discharge in the cases except, so far as the wit- 
nesses were concerned, to testify, and, so far as the judges were con- 
cerned, to render judgments and pass upon rights of property or other 
valuable rights, which afforded the subject of the particular litigation 
in hand. The Législatures which enacted the statutes construed in 
those cases obviously had primarily in view the narrow sphère of the 
subject of litigation, which, of course, was property — the vindication 
of individual right, or the redress of individual wrong. The législa- 
tive vision need not and did not extend beyond the effect of the pe- 
cuniary interest of the witnesses or judges in the individual cases. Is 
this the measure of duty or obligation of the United States in the matter 
of inquiries or investigations pending before its executive departments 
or bureaus? I think not. The United States, in effect, agreed with 
the states, and with the people of the states, by the adoption of the Con- 
stitution, and the acceptance of the powers delegated to it by the states, 
that it would, among many other grave responsibilities represented by 
delegated powers, establish post offices and post roads, and it agreed 
that it would pass any and ail laws requisite and necessary to make that 
grant of power effectuai. Pursuant thereto, it, by its Congress, has 
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passed many laws regulating the mail service, prohibiting its use for 
fraudulent purposes and punishing offenders. The Constitution, and 
the laws of the United States made pursuant thereto, is the suprême 
law of tha land. The Président is the chief executive officer. The 
Constitution ordains that he "shall take care that the laws be faithfully 
executed," and requires that he shall take a solemn oath to faithfully 
discharge this obligation. Numerous departments, which are but an 
arm of the Président for the performance of his executive duties, hâve 
been organized to aid him in the discharge of thèse duties. It follows 
from thèse considérations that in the performance of thèse duties the 
executive départaient is but fulfilling the high obligation imposed 
upon it by law. Thèse duties, including that of executing the law, are 
duties which the government owes, not as a moral obligation resting 
alike upon ail the citizens of the republic, but are duties imposed upon 
its executive ofncers and departments by law, and which, under the 
highest and most solemn obligations, they must perform. Madison, in 
one of his famous papers on the Constitution, says : "The fédéral and 
state governments are in fact but différent agents and trustées of the 
people, instituted with différent powers, and designed for différent 
purposes." In my opinion, the government of the United States is in- 
terested in the matters of inquiry and investigation pending before its 
executive departments, looking towards the enforcement of its laws, 
in a higher measure of légal obligation than an ordinary agent is 
bound, by the contract between him and his principal, to perform his 
duties. No one would question for a moment that such an agent would 
be interested, even in a pecuniary sensé, in the performance of his duty. 
For failure to do it légal liability might accrue against him. 

I regret that industrious counsel hâve not been able to call my atten- 
tion to any adjudication of any court on the direct question now under 
considération. So far as I know, the particular feature of section 1782, 
now under considération, has never been adjudicated by any court of the 
United States. In the absence of the aid of any prior adjudication, 
I hâve now given the statute in question such interprétation as its lan- 
guage, taken in connection with the obligations imposed by the Consti- 
tution and laws upon the executive department of the United States,, 
seem to me to require. 

It follows that, in my opinion, the United States can be and is 
interested as charged in the indictment in the matter alleged to hâve 
been pending before the Post-Office Department. I think the same 
conclusion would follow if heed should be given to the ordinary and 
natural meaning of the word "interested." Its primary meaning i& 
"to be concerned in a cause or its conséquences," and this meaning is the 
one which ordinarily should be given to législative enactments. 

The demurrer to the indictment must be overruled. 
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KEEN v. MUTUAL LIFE INS. CO. OF NEW YORK. 

(Circuit Court, E. D. Pennsylvania. August 1, 1904.) 

No. 9. 

1. Insurance— Action on Polict— Affidavit of Défense— Documents— Cop- 

ies. 

Where, in an action on a policy of life insurance, the affidavit of défense 
charged false answers and représentations in the application for the pol- 
iey and in certain letters written between the parties, but failed to con- 
tain a copy of such application and letters, it was insufficient. 

2. Same— Provisional Policy— Rejection op Risk— Notice. 

Where a provisional certifleate of insurance for 90 days provided that, 
if the officers of défendant company should not agrée to continue the in- 
surance during said 90 days, they might terminate it any time prior to the 
expiration of that term, and in such case the provisional policy should be 
null and void ; but that, if the application for insurance was accepted by 
défendants officers, a permanent policy should be made out and delivered 
to the insured as soon as may be, and the amount paid for the provisional 
policy credited on the flrst year's premium on the permanent policy, and 
défendant gave no notice to insured within the 90 days that it elected to 
terminate the insurance, and took no steps to return the premium paid 
for the provisional policy, at the end of that period insured was entitled 
to assume that his permanent policy took effect, and was in force at his 
death shortly thereafter. 

Francis S. Laws, for plaintif!*. 

Charles P. Sherman and John G. Johnson, for défendant. 

HOLLAND, District Judge. This is a motion for judgment for 
want of a sufncient affidavit of défense to a suit instituted by the plain- 
tif! to recover the amount of a life insurance. The défendant, on the 
4th day of November, 1902, issued a provisional policy of life insur- 
ance for the term of 90 days from date, to wit, until the 2d day of Feb- 
ruary, 1903, on the life of John E. Keen, the husband of the plaintif!, 
who at that time resided at Constantinople, Turkey. The plaintifr's 
statement shows that the insured died March 26, 1903, after the expi- 
ration of the 90 days for which the provisional policy was issued. The 
statement further avers that in the latter part of February, 1903, the 
insured, by his agent, made a demand upon the défendant at Constan- 
tinople, Turkey, for a permanent policy of insurance, to be issued in 
pursuance of said provisional policy, or a return of the premium, and 
that the défendant refused to return the premium, and advised the said 
insured that his application for permanent policy had been accepted 
by the home office of the défendant in New York, and that a permanent 
policy would be delivered in the due course of mail, and that the de- 
fendant never returned, or ofïered to return, the premium, and still 
retains the same. 

The provisional policy, executed November 4, 1902, is "for the term 
of ninety days from date, to wit, until the 2d day of February, 1903, 
subject to the usual terms of said company's policies. It is expressly 
stipulated that if the officers of said company at New York shall not 
agrée to continue the insurance during the said ninety days, they may 

f 1. See Insurance, vol. 28, Cent Dig. § 1611. 
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terminate said insurance any time prior to the expiration of said ninet/ 
days by mailing a registered letter to the said Keen informing him of 
their décision, and said insurance shall thereupon become null and void. 
In such a case this provisional policy shall become null and void and 
shall be returned to the company at Paris, against reimbursement of 
the sum paid. If, on the other hand, the application for insurance is 
accepted by the officers of said company at New York, a permanent 
policy shall be made out and delivered to the insured as soon as may 
be, and the amount herein acknowledged to hâve been received by the 
company in exchange for this provisional policy shall be allowed in pay- 
ment of first premium on said insurance." 

The affidavit of défense dénies that any insurance existed at the time 
of the death of the said Keen, as the provisional policy lapsed at the 
expiration of the 90 days, and that the company (défendant) off ered to 
return said premium upon the return of the said provisional policy, but 
said offer was not accepted, and that the application for permanent 
insurance was not accepted by the officers of the company at New York ; 
never agreed, or authorized any one to express its agreement to the issu- 
ance of such permanent policy; and that no permanent policy was ever 
delivered to the said John E. Keen, and no contract of insurance other 
than the provisional policy was ever entered into by the défendant with 
the said Keen. It further dénies that it refused to return said pre- 
miums, or that it advised the insured that his application for a perma- 
nent policy had been accepted by the home office in New York, or that 
a permanent policy would be delivered in due course of mail, and al- 
lèges that, on the contrary, before the death of the said John E. Keen 
the défendant, by its officers at New York, became satisfied that it had 
been deceived in certain material matters, and forthwith without delay, 
by cable and mail, notified its said director gênerai for the Levant, in 
Paris, not to deliver a^ny permanent policy to the said Keen, and to 
return to the said Keen the premiums which he had paid upon the pro- 
visional policy which had been issued. The affidavit then gives a 
meager and insufficient statement of the answers to questions in the 
application and in letters, without appending a copy of either ; averring 
that the représentations made by the insured that "he had not previ- 
ously made application for insurance in other companies and been re- 
fused," that the "last physician he consulted was Dr. Patterson," and 
"has not been seriously ill," were false, without giving any other com- 
pany to which he had applied and been refused, or any physician that 
he had consulted, and without appending a copy of any letters in which 
thèse alleged false answers were made, or the application which was 
executed at the time of exeçuting the provisional policy containing his 
answers. It did, however, state that he had been operated upon in 
May, 1902, for tubercular orchitis by a physician other than the said 
Dr. Patterson, without giving the name of the physician, or where the 
opération took place. The affidavit of défense as to the false answers 
is clearly insufficientj as the law requires that, where a paper is an im- 
portant factar in a case, and the défendant attempts to set up his in- 
terprétation ofit as, a défense to the action, or draws therefrom alleged 
facts as a défense, he must attach a copy of his affidavit. Hebb v. 
Kittanning Insurance Co., 138 Pas 174, 20 Atl. 837; Erie City v. But- 
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1er, 120 Pa. 374, 14 Atl. 153 ; McCracken v. Réf. Con., 111 Pa. 106, 
2 Atl. 94; Peck v. Jones, 70 Pa. 83. 

It is further necessary to consider whether there is a valid défense 
set up other than the one of fraud and misrepresentation, and this in- 
volves a construction of the provisional certificate of insurance. This 
provisional certificate was for 90 days from November 4th "until the 
2d day of February, 1903," with the provision that, "if the officers of 
said company at New York shall not agrée to continue the insurance 
during the said ninety days, they may terminate said insurance any 
time prior to the expiration of said ninety days, * * * and in such 
case the provisional policy shall become null and void ; * * * on 
the other hand, if the application for insurance is accepted by the officers 
of said company at New York, a permanent policy shall be made out 
and delivered to the insured as soon as may be." It is manifest that 
this provisional certificate was for 3 months, for the purpose of giving 
the officers at New York time and a chance to investigate the risk of 
insuring the applicant, and in case of an adverse finding they could 
nullify the whole contract at any time within the 90 days by informing 
the applicant. Then follows the provision that, if the "application for 
insurance" is accepted, a permanent policy shall be made out. The 
défendant does not claim that there was any notice of its intention to 
terminate this insurance any time prior to the expiration of the 90 
days, and a fair construction of the contract entitled the insured to 
assume that his insurance was accepted. The provisional policy was 
issued for three months, which was to be merged in a permanent policy 
at the end thereof, unless the company found reasons during that time 
for terminating the insurance, when the provisional policy was to be- 
come null and void at the same time upon the receipt of notice. No 
notice was given, and we think, therefore, at the end of the expiration 
of the provisional policy the insured had a right to assume, from the 
language of his provisional policy, that his permanent .policy took 
effect, unless otherwise notified. This view is strengthened by the fact 
that there is no requirement in the provisional policy that any notice 
of an acceptance during the 90 days to continue the permanent policy 
thereafter will be given, and no provision is made for the return of 
any portion of the money when the insurance is not nullified during 
the 90 days, which would indicate the understanding to be that, when 
no termination of the policy took place within the 90 days, the insur- 
ance was to be continued, and a "permanent policy would be made 
out and delivered to the insured as soon as may be," the amount paid 
to be applied to the first year's premium. We think, therefore, for 
thèse reasons, that the décèdent was insured at the time of his death, 
whether défendant had actually executed and delivered the policy or 
not. He was entitled to the policy under the contract. No money 
had been returned, nor had the insurance been terminated, in accord- 
ance with the provisions in the agreement ; and its failure to carry 
out its part of the contract by not executing the permanent policy of 
insurance does not relieve it from liability. 

Judgment is therefore entered for the plaintiff for the sum of $4,850, 
with interest from May 26, 1903. 
131 F.— 36 
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THE ELTON. 

(District Court, B. D. Pennsylvania. August 2, 1904.) 

No. 7. 

1. Sfippihg— Injuries to Stevedores— Négligence. 

Plaiiitiff, an employé of the stevedore engaged in discharging a vessel. 
was injured by the sudden descent of a tub loaded with Iron ore after il 
had been raised about 14 feet. The tub was raised by means of a steam 
winch in charge of a seaman who had knowledge that men were working 
below, and that a sudden lowering of the bucket for the entire distance 
would probably resuit in injury to them. He was in the habit, after rais- 
ing thé bucket part way, to lower it a few feet, to steady it, but in this 
instance it descended suddenly, as if it "had been dropped." The signal- 
man testified that proper signais were given, but that the winchman dis- 
regaïded the signais, and by mistake pulled the lever to lower the bucket. 
He, howëver, testified that he received the wrong signal. Eeld, that the 
injury was occasioned by the négligence of the winchman. 

2. Same^-Incomfetent Servant. 

Where a négligent person is placed by a master in a position requiring 
care and caution, such person is incompétent, and the master is liable 
therefor. 

3. Same— Feixow Servants. 

A sailor placed at the winch by the offleers of a vessel, in compliance 
with the charter party requiring the ship to furnish crânes and winehes, 
with necessary steam power and hands for unloading, is not a fellow serv- 
ant of the employés of a stevedore engaged in discharging the vessel. 

In Admiralty. 

Samuel M. Glement, Jr., and Allen C. Thomas, for libelant. 
Convers & Kirlin and John Munro Woolsey, for respondent. 

HOLLÂND, District judge. In accordance with the provisions of 
a charter party, the steamer Elton, on the 17th of July, 1902, was lying 
at pier No.' 14 on the Delaware river, in Philadelphia, Pa., discharging 
a cargo of iron ore shipped from Antwerp. Peter Bellew was an 
employé of stevedore Boney, who at the time was discharging the 
cargo. Bellew, on the above-mentioned date, was working in the 
hold'of the vessel, inshore side of hatch No. 3, filling ore into tubs, 
which were raised by means of a chain working on a pulley from a 
boom and propelled "by a steam winch, managed by William Flinn, a 
sailor, placed at that wofk by the first mate of the vessel. About 10 
o'clock on above date the libelant was injured by the rapid descent 
of one of the filled tubs. It had been raised about 14 feet, and of a 
sudden descended as if it "had been dropped," on the inshore side, where 
libelant was working, , He was striick in the breast, and his legs and 
back were injured. îïè was taken to the hospital, where he regained 
consciousness âbout Ï2 o'clock. As a resuit he has not been able to 
work sincë that time, and has not yet fully recoverèd. At the date of 
the injury hè'\tâs 41 yéars of âge, of stalwart physique, able and was 

1[ 3. Who are fellow servants, see notes, to Northern Pac. R. Co. v. Smith, 
8 C. C. A. 668; "Catiadian 'ï»àc. Ry. Cô. v. Johnston, 9 O. C. A. 596: Flippin v. 
Kimball, 31 C. C. A. 286. ! 

See Master and Servant, vol. 34, Cent. Dig. § 4S5. 
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earning $3 per day. The évidence shows that he will not hereafter be 
able to do work of the kind in which he was theretofore engaged, but 
will be required to seek employaient requiring less physical exertion. 
A libel was filed in the sum of $5,000, and it is sought to hold the ves- 
sel responsible for this in jury. It charges that "the master had knowl- 
edge that said gaft or boom was constructed in an unsafe manner, 
and the man in charge of lowering the buckets or tubs was an inex- 
perienced and incompétent person. The libelant exercised due care 
and précaution, and in no manner contributed to the said injuries, but 
îhe same were solely caused by the négligence and carelessness of the 
respondents in improperly constructing the boom or gaft, and in 
allowing the same to be managed by an incompétent and inexpe- 
rienced person." The answer dénies négligence or carelessness on 
the part of the respondents, and dénies that the boom or gaft was im- 
properly constructed, or that the same was managed by an incompétent 
and inexperienced person. 

Upon the pleadings it is contended the libelant is confined to 
the allégations of fault contained in the charge of négligence on the 
part of the respondents, due to the danger of having improperly con- 
structed the boom or gaft, and in allowing the same to be managed 
by an incompétent and inexperienced person. In other words, he is 
required to prove that his in jury resulted from the négligence of the 
shipowners and the inexpérience and incompetency of the winchman ; 
and, further, that if the question of the négligence of the winchman 
is an issue raised by the pleadings, and the injury resulted from that 
cause alone, the libelant cannot recover, as Flinn, the man managing 
the winch at the time, was a fellow servant, for whose négligence the 
respondents are not responsible. William Flinn was a seaman on 
board the Elton, and was placed at the winch by the first mate, in 
accordance with the requirements of the charter party under which 
the cargo was shipped and was being discharged requiring "the ves- 
sel to deliver the cargo to the consignée at Philadelphia, * * * 
paying for discharge thirty-five cents per ton, * * * and to fur- 
nish crânes and winches with necessary steam power and hands." 
One of the stevedore's men was placed at the opening of the hatch 
in a position to see in the hold, and to signal the winchman when to 
lower and raise the tubs. There is a conflict of évidence as to the 
cause of the accident. It was customary, in raising a filled tub, for 
the man to signal the winchman to go ahead. After raising the same 
some distance to stop the swing of the tub, he was signaled to lower 
a few feet, where the tub was steadied. He was then signaled to go 
ahead, when the tub was raised clear of the vessel. The signalman 
claims that the signais were properly given, but were disregarded by 
the winchman, who made a mistake, and carelessly pulled his lever 
to lower the bucket when he signaled him to go ahead. The winch- 
man, however, denied this, and claims that he received the wrong 
signal. I find, however, from ail the évidence and circumstances, that 
this injury resulted from the négligence of the winchman. It is clear 
to my mind that, if he had been attending carefully to his duties, he 
would not hâve allowed this bucket to descend the entire distance as 
if it "had dropped." He knew the men were working below.and in 
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lowering a few feet to steady the bucket he must hâve known required 
caution, and that a sudden lowering for the entire distance would in al! 
probability injure some one below. It is évident that he negligently 
pulled his lever to lower the bucket, when he should hâve raised it; 
so that I find that the in jury was the resuit of the négligence of the 
vvinchman. The winchman was the représentative of the respondents, 
placed there by the first mate, in accordance with the provisions in 
the charter party, and the libel charges them with négligence and 
carelessness in placing an incompétent and inexperienced person at 
the winch. We are of opinion that a négligent person at a position 
requîring care and caution is incompétent. Incompetency includes 
want of qualification generally, and we hold that the question of the 
winchman's négligence is an issue fairly raised by the pleadings, and 
for which the respondents are responsible, if he is not a fellow servant. 

The question as to whether he is a fellow servant has been passed 
upon so frequently and so recently that I shall only refer to the cases 
which I think settle that question against the claim of the respondents. 
McGough v. Ropner (D, C.) 87 Fed. 534, was a case decided in this 
district, in which the facts are almost the same as the facts in this case. 
Numerous cases are there cited to sustain the proposition that a sailor 
placed at the winch by the officers of a vessel is not a fellow servant of 
the employés of a stevedore. To the same effect are The Slingsby, 
120 Fed. 748, 57 C. C. A. 52, and The Gladestry (C. C. A.) 128 Fed. 591, 
both of which cases are décisions of the Circuit Court of Appeals of 
the Second District. 

The libel must, therefore, be sustained, and a decree may be entered 
accordingly. 



GEORGE T. BISEL CO. v. WELSH et al. 

(Circuit Court, E. D. Pennsylvania. August 1, 1904.) 

No. 38. 

1. Copyright— Infringement— Preliminary Injunction. 

Where défendant published a digest of the laws of Pennsylvania for 
the years 1895-1903, inclusive, in one volume, edited and compiled by the 
same person who compiled complainant's copyrighted digest of the laws 
of Pennsylvania, with suppléments for the years 1895-1897, and it appear- 
ed that tne compiler mâde 11 errors, consisting of incorrect citations in 
complainant's work, which appeared Verbatim in defendant's compilation, 
such errors justifled an inference of infringement of complainant's copy- 
right entitling complainant to a preliminary injunction; the only expia- 
nation offered therefor being that the similarity of mistake was acci- 
dentai. 

In Equity. Granting a preliminary injunction. 

Frank P. Prichard and John G. Johnson, for complainant. 
F. F. Brightly and A. S. L,. Shields, for respondents. 

HOIXAND, District Judge. The complainant is the owner of the 
copyright for the Twelfth Edition of Brightly 's Purdon's Digest of the 

Tl. See Copyrights, vol. 11, Cent. Dig. § 76. 
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Laws of Pennsylvania, issued 1894, and two suppléments, of the same 
title, for the years 1895 and 1897 (hereinafter called "Suppléments"). 
Thèse three éditions were digested and compiled by Frank F. Brightly, 
one of the défendants, under contract with Kay Bros., from whom com- 
plainant purchased the copyright in the spring of 1902. Subsequently, 
in the early part of 1903, the same Frank F. Brightly digested and com- 
piled the Laws of Pennsylvania for the years 1895, 1897, 1899, 1901, 
and 1903 in one volume under the narae, style, and title of "Brightly's 
Digest of Laws of Pennsylvania 1893 to 1903" (hereinafter called 
"Brightly"), adopting the same gênerai plan as to type, arrangement of 
subject, cross-references, synopsis, and gênerai appearance of that of the 
Suppléments of 1895 and 1897, but with much more élaboration and 
détail as to titles, subtitles, cross-references, and notes. 

Mr. Brightly, in compiling the Suppléments of 1895 and 1897, as 
was usual, made a number of errors, 11 of which appear Verbatim in his 
subséquent volume of Brightly. They consisted in citing a wrong 
page upon which an act or section of an act of assembly could be found. 
The nature and kind of ail thèse errors appearing in both volumes is 
f ully indicated by the following : ' . 

The Supplément of 1897, page 2710, in the list of acts under head- 
ing "Acts of Assembly," subheading "6 Repealed Acts," cites the act of 
22d Mardi, 1817, section 4, as "6 Sm. L., 48." Brightly's volume, page 
13, in the list of acts under the head "Acts of Assembly," subheading, 
"6 Acts Repealed," cites the act of Mardi 22, 1817, section 4, as "6 Sm. 
L., 48." This act occurs at page 438 of volume 6 of Smith's Laws. 

In the list of amended, repealed, and partly repealed acts in the Sup- 
plément of 1897 three omissions occur, which were evidently an over- 
sight of Mr. Brightly in digesting that Supplément. The same omis- 
sions occur in the same list in his volume of Brightly. 

In the list of amended acts of assembly in the Supplément of 1897, 
giving first the act which is amended, and then on the same line with it 
the act which amends it, there is a list of 54 amended Acts, an arbi- 
trary method of citing the page of the Pamphlet Laws where the amend- 
ing act or section is adopted in the Supplément of 1897. In 15 in- 
stances, Mr. Brightly citëd the page of the Pamphlet Laws on which the 
entire act commenced, and not the page on which was found the amend- 
ed section, and in 39 cases the author cited the page of the Phamphlet 
Law of 1897 on which the amending clause occurred, and not the page 
of the Pamphlet Law on which the act commenced. No reason appears 
for the distinction adopted by the compiler, and none is offered in the 
answer or affidavits of the défendants. Brightly's édition has dupli- 
cated this paging exactly, adding to it the amendments subséquent to 
1897. It is difficult to understand how this could be done five years 
afterward, except by copying. 

The complainant contends that the défendants hâve infringed upon 
their copyright, in that they hâve made an unfair use of the Suppléments 
of 1895 and 1897, and hâve copied therefrom, and that this is established 
by the same errors, same omissions, and similarity of statement ap- 
pearing in the Suppléments and Brightly. 

D fendants deny the use of the Supplément to any extent whatever 
in the préparation of Brightly, and Mr. Brightly himself gives a de- 
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tailed account in his affidavit of the work and method pursued in the 
digesting and compiling the volume complained of, in which it is con- 
tended that Brightly's Digest, being a digest similar to the Supplé- 
ments, for which the material was necessarily secured from the same 
original source, and the work having been done in both instances by the 
same person, the resuit would necessarily be similar — in fact almost the 
same ; and then follows an explanation as to the errors, omissions, and 
sameness of arrangement, which amounts to saying it occurred acci- 
dentally. 

At the hearing, some of the original work was produced, showing 
that in the préparation of Brightly the acts of assembly of 1895 and 
1897 were used and eut up in the process of digesting and pasted upon 
cardboard. This was produced in court, and showed that there was 
undoubtedly original work done on the acts of assembly of 1895 and 
1897 in compiling Brightly. In fact, the Brightly Digest was of 
such a différent scope, taking in five sessions of the Pennsylvania State 
Législature, which were to be digested into one volume in alphabetical 
order as to subject, and the Suppléments being only for one year, that 
it was necessary to do original work on the acts of each session, al- 
though some of the material of the Suppléments could hâve been used 
in Brightly ; but as to the amount there is much uncertainty, as défend- 
ants deny having made any use at ail. 

Notwithstanding, however, the explanations offered in this prelim- 
inary motion, I am not satisfied that Mr. Brightly did not make an un- 
fair use of the complainant's Suppléments of 1895 and 1897. In a case 
like this, where the same kind of a digest is to be compiled from the 
same material, by the same man, similarly arranged, the existence of 
the same errors in the two digests offer one of the surest tests of copy- 
ing. The improbability that the same mistakes would hâve been made, 
even by the same author, in both volumes, compiled five and six years 
apart, if in both instances he had done original work, suggests such a 
cogent presumption of copying from the former into the latter digest 
that it can only be overcome by clear évidence to the contrary. List 
v. Keller (C. C.) 30 Fed. 772. It may be that at the final hea'ring he 
can explain and satisfy the court that there was no copying of the 
Suppléments in his Brightly. But as thèse errors, omissions, and simi- 
larity of language occurring in the Suppléments are exactly reproduced 
in Brightly, and the explanation as to how it occurred being unsatis- 
factory, under the ruling of Callaghan v. Meyers, 128 U. S. 617, 9 Sup. 
Ct. 177, 32 L. Ed. 547, List v. Keller (C. C.) 30 Fed. 772, Trow Di- 
rectory Company v. U. S. Directory Co. (C. C.) 122 Fed! 191, the com- 
plainant is entitled to a preliminary injunction. 
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In re SWEETSEB. 

(District Court, D. Massachusetts. July 18, 1904.) 

No. 7,811. 

1. Bankbtjptoy— Assignment of Claims— Act of 1867. 

General order No. 34 of the gênerai orders in bankruptcy (89 Fed. xiil, 
32 C. C. A. xxxiii) adopted under the act of 1867 (Act March 2, 1867, c. 
176, 14 Stat 517) which provided that the register should subrogate the 
assignée of a claim "upon the filing of satisfactory proof of the assign- 
ment," does not require any particular form of assignment, and the in- 
dorsement and delivery of notes vvhlch had been proved and allowed 
against an estate by the créditer to the assignée of the estate, with the 
intention that it should transfer the debt in payment of a personal obli- 
gation to the assignée, will be given effect as an assignment, as against 
a written assignment by the créditer several years afterward, made 
through a mistake, and in the bellef that the claim had never been trans- 
ferred ; it being shown that the first transfer was given and received in 
good faith. 

In Bankruptcy. On review of order of register. 

Maynard E. S. Clemons, for Linscott. 
Fred Joy, for Dowse. 

LOWELL, District Judge. In 1878 the claim of Dolliver on certain 
notes was allowed against the bankrupt estate. About 1883 Dolliver 
handed over to Dowse, one of the assignées of the estate, the notes, 
indorsed in blank, in payment of a debt owed by Dolliver to Dowse. 
There was no other writing. The intention on both sides was to trans- 
fer the claim in bankruptcy. In 1901 Dolliver made a formai written 
transfer of the claim to Martha Whittredge ; saying at the time that he 
was sure it had not been assigned before, but that, if he was mistaken, 
Mrs. Whittredge should hâve her money back. The facts are stated 
fully in the register's clear report. Linscott, the assignée of Mrs. 
Whittredge, has filed a pétition to be subrogated to Dolliver's proof. 
Joy, assignée of Dowse, objects thereto. 

The first question concerns the validity of an oral assignment of a 
claim in bankruptcy proved and allowed. Counsel for Linscott argued 
that such an assignment was invalidated by order 34 of the gên- 
erai orders in bankruptcy (see Bump on Bankruptcy [lOth Ed.] 
892), in this respect substantially like gênerai order 21 under the act 
of 1898 (89 C. C. A. ix, 32 C. C. A. xxii). But a provision that the 
register shall subrogate the assignée "upon the filing of satisfactory 
proof of the assignment" does not indicate that any particular form 
of proof is required — rather, the reverse. Again, a provision that 
"the exécution of any letter of attorney to represent a creditor of an 
assignment of claim after proof may be proved or acknowledged be- 
fore" any one of several fédéral officers does not make totally invalid 
an assignment acknowledged in some other way. Can it be supposed 
that a statute which provided that "a bill of sale of personal property 
may be acknowledged before a justice of the peace" would of itself 
totally invalidate ail other methods of transferring personal property? 
See In re Miner (D, C.) 114 Fed. 998 ; Id., 117 Fed. 953. It is to be 
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observed that hère the notes themselves were handed over, and that 
no notice to the debtor,of the'trànSfer of a chose in action was needed, 
as Dowse, the assignée o£ the claim, as assignée in bankruptcy himself 
represented thé debtor. 

It was further objected that Dowse, as assignée in bankruptcy, was 
forbidden to purchase the claim. Pooley v. Quilter, 2 De Gex & J. 
327; , Ex parte Laçey, 6 Vçs. 325. See Lowell on Bankruptcy, § 383. 
But where, as hère, it appèars that the transfer to the assignée was in 
good faithj and was not procured by his misrepresentation or fraud, and 
that it was challenged only as the resuit of a mistake, and because its 
existence had been forgotten, there is no sufficient reason to deny it 
effect* Seç Robson on Bankruptcy (6th Ed.) 634. 

In view of the additional évidence taken before the register, his 
original order subrogating Ljnscott to Dolliver is reversed, but with- 
out costs. 



GEORGE RIGGS & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. May 27, 1904.) 

No. 3,412. 

1. Custous Duties— Classification— Figured Cotton Cloth. 

In the main part of paragraphs 306. 307, Tariff Act July 24, 1897, c. 
11, § 1, Schedule I, 30 Stat 176 [U. S. Comp. St. 1901, pp. 1656, 1657], 
theré is prescribed a scalé of duties for cotton cloth, varying In rate ac- 
cording to certain physical conditions of the fabric, as whether bleached, 
dyed, colored, stained, painted, or printed, and whether of specified con- 
ditions of weight and thread count; and in a proviso to each of thèse 
paragraphs there is prescribed a différent scale of duties, varying accord- 
ing to the saine tests, except aS to weight, but regulatëd by additional 
conditions as tô the vaine bf the cloth. Paragraph 313 of said act, c. 11, 
{ 1, Schedule I, 30 Stat. 178 [U. S. Comp. St, 1901, p. 1659], provides that 
such cloth shall, if subjected to certain flguring processes, pay a duty "in 
addition to the duty herein provided for other cotton cloth of the same 
description, or condition, weight, and count of threads." Held, tliat the 
expression, "same description, or condition," as thus used, has no référ- 
ence to the condition concerning value prescribed in the provisos to par- 
agraphs 306, 307, and that, when cotton cloth is of such character as to 
become liable to the additional duty prescribed in paragraph 313, such 
duty shpuld be additional only to that provided in the main part of par- 
agraph 306 or 307, and not to that prescribed in said provisos to those 
paragraphs, conditioned on the value of the fabric. 

On Application for Review of a Décision of the Board of General 
Appraisers. 

Thèse prpceedings relate to a décision (In re Riggs, G. A. 5,374, T. 
D. 24,562) affirming the assessment of duty by the collector of customs 
at the port of New York on an importation of George Riggs & Co. 

W. Wickham Smith, for importers. 

D. Frank Lloyd, Asst. U. S. Atty. (Albert H. Washburn, Counsel 
for the Treasury Department, of counsel). 

TOWNSEND, Circuit Judge. The merchandise in question con- 
sists of figured cotton cloth, which was assessed for duty under the 
provisions of paragraph 313 of the tariff act of July 24, 1897, c. 11, § 
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1, Schedule I, 30 Stat. 178 [U. S. Comp. St. 1901, p. 1659], which 
reads as follows: 

"(313) Cotton .cloth in which other than the ordinary warp and filling threads 
hâve been introduced in the process of weaving to form a figure, whether 
known as lappets or otherwise, and whether unbleached, bleached, dyed, col- 
ored, stained, painted, or printed, shall pay in addition to the duty herein p'ro- 
vided for other cotton cloth of the same description or condition, weight, and 
count of threads to the square inch, one cent per square yard if valued at not 
more than seven cents per square yard, and two cents per square yard if 
valued at more than seven cents per square yard." 

The collector made the assessment subject to the duties imppsed by 
said paragraph, and also assessed duty at the rate of 35 per cent, ad 
valorem under the provisions of the countable cotton clauses, para- 
graphe 306 and 307 of said act, c. 11, § 1, Schedule I, 30 Stat. 176 [U. 
S. Comp. St. 1901, pp. 1656, 1657], which provides a rate of duty on 
cotton cloth, determined according to its conditions, as bleached, dyed, 
colored, etc. ; the tests being, as referred to in said paragraph 313, de- 
scription, condition, weight, and count of threads. Said paragraphe, 
however, contain a further proviso that on ail cotton cloth exceeding 
a certain number of threads, etc., a further ad valorem duty shall be 
collected. Counsel for the importers insists that inasmuch as para- 
graph 313 provides for a duty additional to that provided "for other 
cotton cloth of the same description, or condition, weight and count of 
threads," under paragraphs 306 and 307, but does not refer to the ad 
valorem proviso, there was no justification for the action of the collector 
in assessing the ad valorem duty under paragraph 306 or 307. Coun- 
sel for the government contends that the words in paragraph 313, "of 
the same description, or condition," are broad enough to include 
"value." There would be considérable force in this contention, were it 
not for the fact that said words are followed by the words "weight and 
count of threads," while ail référence to the ad valorem provision is 
omitted. The chief contention of counsel for the government is that, 
as the act of 1897 is intended as a protective tariff, the effect of the 
construction contended for by the importers would be to nullify the 
intent of the law, by permitting fancy goods to come in at a lower rate 
of duty than plain goods. The évidence on this point, however, is in- 
complète and unsatisfactory. It is practically conceded by counsel for 
the government that in this spécifie case the fancy goods would pay a 
slightly higher rate of duty than the plain goods. Certain illustrative 
samples were introduced to show that in certain other cases fancy 
goods would pay a lower rate of duty than plain goods, but it does not 
appear that this would be true as to fancy goods generally. The ques- 
tion is a doubtful one. If Congress intended that the ad valorem 
duty provided for in paragraphs 306 and 307 should be imposed upon 
thèse goods, it could hâve avoided ail question by inserting the word 
"value." It has not done this, and, in thèse circumstances, it would 
seem to be the duty of the court to résolve the doubt raised by reason of 
such omission in favor of the importer. 

The décision of the Board of General Appraisers is reversed. 
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' HOENINGHAUS & CURTIS v. UNITED STATES. 
(Circuit Court, S. D. New York. May 25, 1904) 
No. 3,362. 

1. CtTSTOMB DTJTH58— COMPONENT MATERIAL OF CHIEF VALUE— RULE OF ASCEK- 

TAINMEUT. 

HeU, that the provision in Tariff Act July 24, 1897, c. 11, § 7, 30 Stat. 
205 [U. S. Comp. St. 1901, p. 1693], that "the value of each component nia- 
terial shall be determined by the ascertalned value of such material in its 
condition as found in the article," does not mean the value of the ua- 
terials as they go into the hands of the manufacturer, but when in tlie 
condition that nothing remains to be done to them by the manufacturer, 
except to put them together to make the completed product 

2. Same— Wàbping Not Pabt of Process of Weaving. 

Held, that warping is not a part of the process of weaving, and that, in 
determining, under the provisions of Tariff Act July 24, 1897, c. 11, § 
7, 30 Stat. 205 [U. S. Comp. St. 1901, p. 1693], the component material of 
chief value in fabrics having a silk warp and a cotton weft, the cost of 
warping should be inclùded wholly in the value of the silk component, 
and not distributed between the silk and the cotton. 

Appeal by the Importers from a Décision of the Board of United 
States General Appraisers. 

On application for review of a décision of the Board of General Ap- 
praisers. Thèse proceedings were brought by Hoeninghaus & Curtis, 
and relate to merchandise imported by them at the port of New York. 
The assessment of duty by the collector of customs at that port was 
affirmed by the Board of General Appraisers. In re Hoeninghaus, G. 
A. 5,335, T. D. 24,423. 

Howard T. Walden, for the importers. 
Charles Duane Baker, Asst. U. S. Atty. 

TOWNSEND, Circuit judge. The merchandise in question com- 
prises woven fabrics of silk and cotton, assessed for duty under the 
provisions of paragraph 311 of the tariff act of 1897, c. 11, § 1, Sched- 
ule I, 30 Stat. 178 [U. S. Comp. St. 1901, p. 1659], as manufactures of 
silk and cotton, cotton chief value, and claimed by the importers to be 
properly dutiable under the provisions of paragraph 387 (Schedule L, 
30 Stat. 186 [U. S. Comp. St. 1901, p. 1669]), of said act. 

The sole question herein is whether silk or cotton is the component 
material of chief value. The détermination of this question dépends 
upon whether the expense of warping the silk is to be added in ascer- 
taining its value. The opinion of the Board of General Appraisers 
contains a careful and accurate présentation of the facts, and a full dis- 
cussion of the provisions of law applicable thereto. I am compelled, 
however, to dissent from their conclusion as to the interprétation of the 
law, in the light of the decided cases. Section 7 of said Act July 24, 
1897, c. 11, 30 Stat. 205 [U. S. Comp. St. 1901, p. 1693], provides that 
"the value of each component material shall be determined by the as- 
certained value of such material in its condition as found in the article." 
The Suprême Court of the United States lias held, in Seeberger v. 
Hardy; 150 U. S. 420, 14 Sup. Ct. 170, 37 L. Ed. 1129, that this pro- 
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vision is declaratory of the law, and that the value of the materials 
should be taken, not as they go into the hands of the manufacturer, but 
when they are in the condition that nothing remains to be done upon 
them by the manufacturer, except putting them together, to make the 
completed product It appears from the opinion of the board, quoting 
Ure's Dictionary of Arts, Manufactures & Mines, that the process of 
warping must précède that of weaving, and that its object is to prépare 
the threads or yarns for the weaving process, and that such warping 
must be completed before the weaving process commences. It would 
seem, therefore, that the silk was not ready to be combined and put to- 
gether with the cotton until the process of warping was finished, and 
that then only are the silk threads in a condition where nothing re- 
mains to be done except to put them and the cotton threads together. 
The expert witness for the government states that the cost of warping 
is a proper and necessary expense of preparing the material for the 
weaving process. The contention of the government that the value of 
the thread is not increased by the warping process, provided it should 
thereafter be decided not to use it for that purpose, is immaterial. The 
same might be said of the shells of the mother of pearl in the opéra 
glasses of the Seeberger Case, supra. The question is as to the value 
of the material as it goes into the article for the purpose to which it is 
devoted. As Mr. Justice Brown says in Seeberger v. Hardy, supra: 

"Thus, in appraising the value of a pièce of furniture made of wood and 
eilk plush, it would be obviously inéquitable to take the value of the lumber 
as it cornes from the tree, and the silk from the worm or the spinner. The 
true rule would seem to be to take each of them as they go into the furniture." 

In this case the value of the silk, as actually computed, included its 
conversion into yarn. It is difficult to conceive upon what theory the 
line can be drawn between the process of converting the raw product 
into yarn, in order to prépare it for weaving, and the further process 
of warping which is equally necessary for said purpose. 

The décision of the Board of General Appraisers is reversed. 



UNITED STATES v. PEARSON & EMMOTT. 

(Circuit Court, S. D. New York. May 23, 1904) 

No. 3,024. 

1. CtreTOMS Duties— Classification— Woolen Rags— Waste. 

Clippings of woolen material, produced in the process of maklng np gar- 
ments, are "rags," within both the popular and the commercial significa- 
tion of the term, and are more speciflcally provided for as "woolen rags," 
in paragraph 363, Tariff Act July 24, 1897, c. 11, § 1, Schedule K, 30 Stat 
183 [U. S. Comp. St 1901, p. 1666], than in paragraph 362 of said act (30 
Stat. 183 [U. S. Comp. St. 1901, p. 1666]), as "wastes composed wholly or 
in part of wool, not specially provided for." 

On Application for Review of a Décision of the Board of General 
L^ppraisers. 

Thèse proceedings were brought by the United States in the matter 
of an importation by Pearson & Emmott, with regard to which the 
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assessment ai duty by the collecter of customs at the port of New 
York had begn reversed by the Board of General Appraisers. Note 
G. A. 4,555, T. D. 21,595, and U. S. v. Cummings (C. C.) 65 Fed. 495. 

D. Frank Uoyd, Asst. U. S. Atty. 

William B. Coughtry and Walter K. Griffin, for the importers. 

TOWNSEND, Circuit Judge. The articles in question comprise the 
portions of woolen material clipped from the pièce in the course of mak- 
ing up garments. They are commercially designated by dealers in 
waste and by hosiery manufacturers, specifically, as "clippings" or 
"clips," and are included by them within the désignation "waste," as 
% generic term. They are waste in the sensé that they are refuse por- 
tions of the fabric, which cannot be used by the woolen mill. They are 
"rags" in the dictionary and popular signification, and are commer- 
cially designated and dealt in as rags by rag dealers. The évidence 
shows that the greater part of their business consists of dealings in 
this class of rags. The évidence fails to show that the term "rags" is 
confined, in trade and commerce, generally to pièces of old, worn-out 
garments. There is considérable évidence tending to show that this 
merchandise is known as "new rags," as distinguished from "old 
rags." Several of the witnesses for the government admit that thèse 
pièces are commercially known as "rags." It further appears that dur- 
ing the last 10 years such merchandise has always been passed by the 
customs authorities as rags. 

It would seem, from the class of articles specifically designated as 
varieties of waste under the provisions of paragraphs 361 and 362 of 
the tarifï act of 1897, and from the évidence herein, that the term 
"waste" is generally applîed to threads or yarn either before they hâve 
been woven into a fabric, or to such threads or yarn reduced by the dis- 
integration of the refuse fabric. 

The merchandise was assessed for duty, under the provisions of para- 
graph 362, of said act of July 24, 1897, c. 11, § 1, Schedule K, 30 Stat. 
183 [U. S. Comp. St. 1901, p. 1666] , as "waste, not specially provided 
for." The importers hâve protested on the ground that the articles 
are woolen rags, and dutiable as such under the provisions of paragraph 
363 of said act (30 Stat. 183 [U. S. Comp. St. 1901, p. 1666]), which 
provision covers woolen rags, and is not qualified by the term "not spe- 
cially provided for." 

Inasmuch as the évidence fails to show any such extensive commercial 
désignation of this merchandise as waste as would take it out of the 
gênerai class pf woolen rags, it must be held to be specially provided for 
under said paragraph 363, and therefore not dutiable as "waste, not 
specially provided for." 

The décision of the Board of General Appraisers is affirmed. 
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DICKSON v. UNITED STATES. 

(Circuit Court, S. D. New York. May 23, 1904.) 

No. 3,456. 

1. Cttstoms Duties— Legality of Protest— Reliquidation tjndeb Décision 
of general apphaisees. 

In reliquidating an entry under a décision of the Board of General Ap- 
praisers sustaining an importera protest, the collecter withheld a portion 
of the duty that had been improperly assessed, and within 10 days there- 
after the importer filed a protest against the collector's action. Held, 
that the protest was within the requirements for protests as established 
by section 14, Customs Administrative Act June 10, 1890, c. 407, 26 Stat. 
137 [U. S. Comp. St. 1901, p. 1933]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision under review overruled a protest ruade by George M. Dickson 
against the action of the collecter of customs at the port of New York in re- 
liquidating an entry under a décision of the Board of General Appraisers. 
The décision under which the collecter proceeded had sustained a protest which 
the importer had filed at the time of the original liquidation of the entry, and 
which made the contention that the collecter, in assessing duty on certain gin- 
ger aie in bottles, had erred in including the value of the bottles in that of the 
aie. As in this liquidation the bottles and their contents had been subjected 
to the same rate of duty, no question bad arisen as to whether the amount of 
certain items in the invoice for corking, wiring, etc., should be treated as part 
of the value of the bottles, or of that of their contents. The importer did not 
raise that point in his protest, and the board made no référence to it when, in 
deciding the protest, it held that no duty should bave been assessed on tbe bot- 
tles. The collecter, in reliquidating the entry under the décision of the board, 
treated said items as pertaining wholly to the aie, and refused to include their 
value in the value of the bottles on which duty was refunded. Thereupon the 
importer, within 10 days after reliquidation, filed the protest which is the sub- 
ject of thèse proceedings ; contending that said items should hâve been treated 
as part of the value of the bottles, and hâve participated in the refund. It 
was insisted on the part of the collecter that this contention should hâve been 
made at the time of the original liquidation, in the protest then made, and 
that a protest filed at the time of a reliquidation made in response to a déci- 
sion of the Board of General Appraisers does not meet the requirements of 
section 14, Customs Administrative Act June 10, 1890, c. 407, 26 Stat. 137 [U. 
S. Comp. St. 1901, p. 1933], where it is provided that protests shall be filed 
within 10 days after tbe collector's ascertainment and liquidation of duties. 
This contention was upheld by the board in an opinion reading as follows 
(Somerville, General Appraiser) : 

"This protest covers an importation of bottles containing ginger aie, and 
claims that the items of corking and wiring are not dutiable under paragrapb 
248 of the tarife act of August 27, 1894, c. 349, 28 Stat. 526. This claim is well 
founded, under previous décisions. In re King, G. A. 5,290, T. D. 24,262 ; West 
v. United States (C. C.) 119 Fed. 495. The collecter, however, reports, and the 
importer bas not sought to controvert the statement, that the présent protest 
is filed against a liquidation made by him under a décision and order of this 
board on previous protests filed by the same importer. In short, it is shown 
that the présent proceeding is an attempt to recover on claims not made in the 
preceding protests. Under the ruling of the courts and this board, the import- 
ers cannot be permitted to raise new questions by a second protest Stern v. 
United States (C. C.) 77 Fed. 607 ; In re Duke, G. A. 3,823, T. D. 17,948. The 
présent protest having been filed more than ten days after the liquidation of 
the entry and the collector's décision contemplated by section 14 of the act 
of June 10, 1890, c. 407, 26 Stat. 137 [U. S. Comp. St. 1901, p. 1933], it cornes 



674 131 FEDERAL REPORTER. 

too late for considération. It is overruled, and the décision of the collecter 
afflrmed." 

Edward Hartley, for importer. 

Charles Duane Baker, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The appellant herein imported un- 
der the act of 1894 ginger aie in bottles, upon which the collecter im- 
posed a duty of 20 per cent, on the total value of bottles and contents. 
The board of gênerai appraisers sustained a protest of the importer, 
holding the bottles to be free, on the authority of U. S. v. Dickson, 73 
Fed. 195, 19 C. C. A. 428. The collecter, in refunding the excess duty, 
on the order of the board, withheld the duty collected on the value of 
corking, wiring, etc., against which the appellant herein had protested. 
The board found that the claim was well founded, on the authority of 
West v. U. S. (C. C.) 119 Fed. 495, but held that, as the protest was filed 
against the liquidation by the collecter under a décision of the board, the 
importer cannot now raise any new questions by a second protest. 

This conclusion does not seem to be well founded. In the first place, 
this protest does not raise a new question, because the décision that no 
additional duty could be assessed covered the corks and wires as well 
as the bottles. Furthermore, upon a reliquidation the previous liquida- 
tion is abaridoned, and the time to protest does not begin to run until 
such reliquidation. Robertson v. Downing, 127 U. S. 607, 8 Sup. Ct. 
1328, 32 L. Ed. 269. The technical objections made to this daim seem 
to be contrary to the décisions of the courts, and are confessedly con- 
trary to the décisions of the Board of General Appraisers. See G. A. 
5,346, 5,406. 

The décision of the Board of General Appraisers is reversed. 



GARTNER & FRIEDENHEIT v. UNITED STATES. 

(Circuit Court, S. D. New York. June 2, 1904.) 

No. 3,439. 

1. CUSTOMS DUTIES— CLASSIFICATION— SlLK RïBBONS— TBIMMINGS. 

Held, that certain silk ribbons, of which some were, and others were 
not, in the nature of trimmings, but which, whenever used for trimmings, 
are required to be further fashioned for such use, and which are not in 
fact or commercially within the class of goods known as "trimmings," 
are not dutiable as silk trimmings, under paragraph 390, Tariff Act 1897, 
c. 11, I 1, Schedule L, 30 Stat. 187 [U. S. Comp. St 1901, p. 1670], but as 
manufactures of silk, not speclally provided for, under paragraph 391 
of said act (30 Stat 187 [U. 8. Comp. St 1901, p. 1670]). 

On Application for Review of a Décision of the Board of General 
Appraisers. 

Thèse proceedings were brought by Gartner & Friedenheit to se- 
cure the reversai of an affirmance by the Board of General Appraisers 
(G. A. 6,460, T. D. 24,756) of the assessment of duty by the collecter 
of customs at the port of New York. 
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C. A. Mountjoy (James M. Beck, of counsel), for the importers. 
Charles Duane Baker, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The merchàndise in question is rep- 
résentée by 13 samples of ribbons, differing in quality and character, ail 
of silk, or of which silk is the material of chief value. They were 
classified for duty as silk trimmings, under the provisions of paragraph 
390 of the tariff act of 1897 (Act July 24, 1897, c. 11, § 1, Schedule L, 
30 Stat. 187 [U. S. Comp. St. 1901, p. 1670]). The importers claim 
that they should be classified under paragraph 391 (30 Stat. 187 [U. S. 
Comp. St. 1901, p. 1670]) of said act as "manufactures of silk or of 
which silk is the component material of chief value, not specially pro- 
vided for." 

The single question presented is whether thèse articles are in fact 
trimmings. The Board of Appraisers found that the ribbons were ap- 
plied to a variety of uses, some of which were of the character of trim- 
mings, while others — such as the use for tying bonbon boxes, and as 
drawing strings for underwear and in corsets, were not in the nature 
of trimmings. The board also found that, in most instances where 
used for trimming, they were eut, tied, and otherwise fashioned for 
their ultimate use. In thèse circumstances, I should feel inclined to 
follow the décision of Judge Wheeler in Robinson v. U. S. (C. C.) 121 
Fed. 204, where it was held that such articles did not become trimmings 
until they were so fashioned as to be applied to the articles to be trim- 
med. The counsel for the United States contends, however, that Judge 
Wheeler's opinion is contrary to the décisions of the Suprême Court of 
the United States in the Hat Trimmings Cases, and in support of said 
contention cites the following : Hartranf t v. Langfelt, 125 U. S. 128, 
8 Sup. Ct. 732, 31 L. Ed. 672; Robertson v. Edelhoff, 132 U. S. 614, 10 
Sup. Ct. 186, 33 L. Ed. 477; Cadwalader v. Wanamaker, 149 U. S. 532, 
13 Sup. Ct. 979, 983, 37 L. Ed. 837; Walker v. Seeberger, 149 U. S. 
541, 13 Sup. Ct. 981, 37 L. Ed. 839 ; Hartranft v. Mever, 149 U. S. 544, 
13 Sup. Ct. 982, 983, 37 L. Ed. 840. It appears, however, that in each 
of thèse cases the question as to whether the articles were or were not 
trimmings was not decided by the court as a matter of law, but was left 
as a question of fact to be determined by the jury, and that, the jury 
having determined this question of fact, the court applied the law to 
such finding. In the présent case the testimony establishes that the 
chief uses of thèse articles are not for trimming hats or dresses, and 
that they are not in fact or commercially within the class of goods 
known as trimmings. It further appears by a comparison of paragraph 
339 (Schedule J, 30 Stat. 181 [U. S. Comp. St. 1901, p. 1662]) and para- 
graph 320 (Schedule I, 30 Stat. 179 [U. S. Comp. St. 1901, p. 1661]) of 
.said act that Congress has made a distinction in the case of cotton goods 
between trimmings and ribbons. It also appears from the rulings of the 
Treasury Department that ribbons of the kind in question hère hâve 
been uniformly held to be dutiable as manufactures of silk. 

The décision of the Board of General Appraisers is reversed. 
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UNITED STATES T. ROESSLER ft HASSLACHER CHEMICAL COI 

(Circuit Court, S. p. New York. June 2, 1904.) 

No. 3416. 

L Customs Dtrriœs— CtABSincATioN— Feeeochbome— FBEEOTtrNosTEN— Febro* 

MOLYBDENTJM ■— ' FEKROVANADIUM — FEBBOMANGANESE — SIMILITUDE — UN- 

wbotjght Metals. 

EeU, that certain alloys of iron and mènerai substances known as ferro- 
chrome, ferrotungsten, ferromolybdenum, and ferrovanadium are not duti- 
able as "metals unwrought," under Tariff Act July 24, 1897, c. 11, § 1, 
Schedule C, par. 183, 30 Stat. 166 [U. S. Comp. St 1901, p. 1645], but are 
dutiable at the rate applicable to the ferromanganese, enumerated in para- 
graph 122 of said act (30 Stat 159 [U. S. Comp. St. 1901, p. 1636]), whicli 
they resemble in quality and use, within the meaning of the so-called 
similitude clause in section 7 of said act (30 Stat. 205 [U. S. Comp. St 
1901, p. 1694]). 

Application for Review of a Décision of the Board of General Ap- 
praisersy which affirmed the assessment of duty by the collector of cus- 
toms at the port of New York. 

Charles Duane Baker, Asst. U. S. Atty., and Charles Fuller, Spécial 
Asst. U. S. Atty. 
Frederick W. Brooks, for împorters. 

TOWNSEND, Circuit Judge. The merchandise in question consist- 
ed of ferrochrome, ferrotungsten, ferromolybdenum, and ferrovena- 
dium, and was assessed for duty at the rate of 20 per cent, ad valorem 
as a "métal unwrought," under the provisions of Tariff Act July 24, 
1897, c. 11, § 1, Schedule C, par. 183, 30 Stat. 166 [U. S. Comp. St. 
1901, p. 1645]. The importers protested, claiming that said merchan- 
dise was properly dutiable at the rate of $4 per ton, the rate imposed by 
paragraph 122 of said act (30 Stat. 159 [U. S. Comp. St. 1901, p. 1636]) 
on "ferromanganese," etc., by virtue of the similitude clause in section 
t of said act (30 Stat. 205 [U. S. Comp. St. 1901, p. 1694]). The 
Board of Appraisers sustained the protest. Counsel for the United 
States contends that upon the évidence herein thèse metals are not 
wrought, because they are now in the first state in which they appear 
after réduction from the ore ; that is, the first stage in which they ap- 
pear as pure metals. There is nothing to show that they hâve been 
subjected to any process différent from that proved on the former hear- 
ings in this court, I shall therefore follow the décision of this court in 
Dana v. U. S. (C. C.) 116 Fed. 933, that they are not metals unwrought. 
This fact'being proved, they fall within the décision in Dana v. U. S. 
(C. C.) 91 Fed. 522, affirmed in U. S. v. Dana, 99 Fed. 433, 39 C. C. A. 
590, that they are similar in quality and use to ferromanganese. 

The décision of the Board of General Appraisers is therefore affirmed. 
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THOMPSON et al. v. SCHENECTADY ET. CO. et aL 

(Circuit Court of Appeals, Second Circuit April 5, 1904.) 

No. 167. 

1. JtJDGMENT— CONCXTJSIVENESS— PaETIES. 

Where whatever rights complainants acquired in the property of a 
Street railway Company were acquired after a foreclosure decree had been 
entered, but before the decree had been executed by a sale of the mort- 
gaged property, under an agreement between complainants and the Street 
railway conipany's receiver, and complainants were not parties to the 
foreclosure proceeding, they were not bound by the decree thereln. 

2. Stbeet Kallwats— Fbanchise— Subrendeb— Consent of State. 

Where the consent of the state was not obtained to a contract between 
complainants and the receiver of a street railway company and a city, 
by which the railway company was permitted to permanently discontinue 
its railway on a certain street, such contract was void as against public 
policy, the right to operate the same being a franchise granted by the 
state on considérations of public welfare. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

See 119 Fed. 634; 124 Fed. 274. 

Marcus T. Hun, for railway company. 
A. H. Van Brunt, for trust company. 
Edward W. Paige, for appellees. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

WAELACE, Circuit Judge. This is an appeal from a decree for 
the complainants, and présents the question whether, upon the con- 
ceded facts, as appearing by the bill of complaint, the complainant 
was entitled to relief. The bill is one in the nature of a bill of review 
to revise a decree of the United States Circuit Court for the North- 
ern District of New York in an action brought by the Central Trust 
Company against the Schenectady Street Railway Company for the 
foreclosure of a mortgage made by the railway company. The decree 
was entered September 1, 1894. Included in the property covered by 
the mortgage was that part of the railroad of the mortgagor which 
had been constructed along Washington avenue, in the city of Sche- 
nectady, and this part of the railroad was included in the property de- 
creed to be sold, and was sold under the decree January 12, 1895, to 
Kobbe and others. The sale was confirmed, and a conveyance made 
to the purchasers February 8, 1895. The complainants are property 
owners upon Washington avenue, who seek to restrain the Schenec- 
tady Railway Company, a corporation, which acquired the mortgaged 
premises February 17, 1895, from operating its road upon a portion 
of that street. They assert by their bill that during the pendency of 
the foreclosure action the receiver in the action, appointed by the 
court, was in possession of the mortgaged property, and joined with 
certain property owners upon Washington avenue, including some 
of the présent complainants, in a pétition to the common council of 
131 F.— 37 
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the city of Schenectady asking that body to consent and authorize 
the mortgagor to discontinue permanently the running of its cars 
upon said street and to remove its track, and that October 2, 1894, 
the common council adôptèd a consenting resolution. 

The spécifie relief prayed for by the bill is that the foreclosure de- 
cree be revised so as to omit the Washington avenue property from 
the property therein, and so as to provide that the agreement be- 
tween the receiver and the Washington avenue property owners and 
the city of Schenectady be approved by the court, and be binding up- 
on ail the parties to the action; and that the défendants be perma- 
nently enjoiried from doing any act in the construction or opération 
of any sort of a railroad upon any part of the street. 

.Whether the matters set forth in the bill make a case which, assum- 
ing it to be one entitling the complainants to relief in equity, can be 
appropriately presented by a bill or a supplemental bill in the nature 
of â bill of review, or which can be presented only by an original bill, 
we need not décide. The original suit decided nothing which could 
préjudice the complainants. They were not parties, and could not 
be affected by any decrée. Whatever rights they acquired in the 
mortgaged premises were acquired after the decree had been entered, 
but before the decree had been executed by a sale of the mortgaged 
premises by an agreement made with the receiver. Doubtless they 
could hâve applied to the court for an approval of that agreement and 
a modification of the decree recognizing and giving efïect to it. The 
requisite diversity of citizenship to maintain an original bill in this 
court does not exist betweén the parties. We think the facts did not 
afiford any ground of relief, whether by a bill of review, or one in the 
nature of such a bill. The relief which they seek to obtain is the 
enforcement of an agreement which they assert was constituted 
by the action of the receiver, the property owners, and the com- 
mon council of Schenectady, and by which they claim that the 
parties to the foreclosure action and their successors in title to 
the mortgaged premises are bound to an abandonment of the right 
to operate a railroad upon part of the street ; and they urge that the 
court can now approve the action of the receiver and ratify the agree- 
ment with the same efïect as though an application had been made 
and granted in the foreclosure suit. To do this would be, in efïect, 
to décide that the courte whose officer the receiver was, would hâve 
approved the agreement if an application had been made to it, or 
oùght to hâve approved it had an application been made. The ap- 
proval of a receiver's contract rests in the sound discrétion of the 
court. It will not be granted merely because the agreement is for the 
interests of the immédiate parties to the suit, and is often determined 
upon considération of the interests of those who are not parties, or 
of the public. It is apparent, from the facts disclosed by the bill, that 
the so-called agreement was made in the supposed interests of the 
receiver and the parties to thé foreclosure action, and in order to lift 
the burden of maintaining an unprofitable part of the railroad. It 
ddes not appear by the bill that the receiver obtained the consent of 
the Railroad Commissioners or of the state to the agreement, and the 
argument for the complainants concèdes that such consent was not 
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obtained. The right to construct and operate a street railway is a 
franchise granted by the state upon considérations of the public wel- 
fare ; and any contract which disables the corporation from perform- 
ing its functions without the consent of the state, and made to relieve 
the corporation of the burden which it has assumed, is void as against 
public policy. That considération alone would hâve justified and 
compelled the court in the foreclosure suit to withhold its sanction 
to the agreement. It présents an insuperable objection to the mak- 
ing of any new decree which would now sanction the agreement. 
The very récent décision of the highest court of the state in actions 
between some of the présent parties is authoritative to the effect that 
the attempted abandonment was a nullity because against public pol- 
icy. Thompson v. Schenectady Railway Company (N. Y.) 70 N. E. 
213. The court say : 

"Within the principle of the cases cited, tt is obvious that the public has 
an interest in that portion of the Schenectady Railway which was constructed 
in Washington avenue, which eould not be destroyed or abandoned without the 
consent of the state." 

The authorities cited in the opinion in that case abundantly prove 

the proposition decided, and no further référence to them is necessa- 

ry. If the décision had been rendered before the décision in the pres- 

. ent case, and brought to the attention of the learned judge of the 

court below, doubtless he would hâve dismissed the bill. 

The decree is reversed, with costs, and with instructions to the 
court below to dismiss the bill. 



LAST CHANCE MIN. CO. et al. v. BUNKER HILL & S. MINING & 
CONCENTRATING CO. 

(Circuit Court of Appeals, Ninth Circuit. May 31, 1904.) 

No. 985. 

1. Mining Claims— Suit to Establish Extbalatebal Rights— Sufficienoy 

of Bill. 

A bill flled by the owner of a Iode niining claim to establish extralateral 
rights and quiet its title need not allège the gênerai course of the vein 
beyond the limits of the claim. 

2. Same— Possession— Extbalateral Rights. 

The ownership and possession of the surface of a Iode mining claim 
carries with it the ownership and possession of the Iode which has its apex 
therein to the full extent of the extralateral right given by the statute to 
the owner of the claim. 

3. Same— Rights Acqtjibed by Location — Integbal Chabacteb. 

The right given by the location of a Iode mining claim in that portion 
of the vein lying within its surface boundaries and that portion lying be- 
yond them in which the statute gives the owner extralateral rights is in- 
tégral, and no adverse right can be acquired by the locator of another 
claim in respect to the Iatter portion that could not in respect to the 
former. 

4. Same— Pbiobitt of Extbalatebal Rights— Failube to Recobd Notice. 

The fact that the locator of a Iode claim failed to record his location 
notice within 15 days, as required by the Idaho statute, did not ii>validate 
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■ the location, there being no such penalty affixed by the statute, and the 
loèator of another claim on the same vein within the 15 days, with 
knowledge of the prior location, and that the owner was in possession and 
actuàlly engagea in worfclng the claim, acquired no rights to conflict with 
those of the older claim eithër in the surface or underground portion of 
the vein. 

5. Same4- Validity of Location— Effect of Issuance of Patent. 

The issuance of a patent for a mining claim is conclusive évidence of the 
sufficiency of the steps taken by the locator as against one claiming adverse 
rights. 

6. Afpeai^Review— Findings of Fact. ' 

Findings of fact made by a master in pursuance of the order of the court 
that dépend upon conflicting testimony or upon the credibility of witnesses, 
especially where they hâve been approved by the trial court, will not be 
disturbed on appeal. 

7. Mining Claims— Extralateral Rights. 

The fact that a vein or Iode is of such width on the surface as to extend 
beyond the side Une of a claim located thereon does not affect the extra- 
lateral rights of such claim as against a junior location. 

8. Same— End Lines of Lode Claim— Mistake in Direction of Lode. 

Where the apex of a vein crosses what were originally intended as the 
side Unes of a lode claim, and they are parallel, they become, by opération 
of law, the end Unes. 

9. Samet— Extbalateral Rights— Course of Vein. 

Where the end Unes of a lode claim cross the surface outcropping of a 
vein, they détermine the extralateral right of the claim, without regard 
to the angle at which they cross the gênerai course of the vein ; its course 
for that purpose being flxed by the course of the apex on the surface of 
the claim. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the District of Idaho. 

W. B. Heyburn, John P. Gray, and F. T. Post, for appellants. 
Curtis H. Lindley, Henry Eickhoff, and M. A. Folsom, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. In the court below the appellee was com- 
plainant, and the appellants défendants. For corivenience of référence, 
the complainant Bunker Hill & Sullivan Mining & Concentrating Com- 
pany wi|ï belreferred to as the "Bunker Hill Company," the défendant 
Last Chance Mining Company as the "Last Chance Company," the 
défendant Shoshone Mining Company as the "Shoshone Company," 
and the défendant Empire State-Idaho Mining & Developing Company 
as the "Empire Company." 

The bill' of complaint allèges the Bunker Hill Company to be the own- 
er in fee in possession and entitled to the possession of that certain mine 
and loder rnining claim situated in Yreka mining district, Shoshone 
countyj Idaho, known as the "Bunker Hill Lode Mining Claim," and 
specifically idescribed in the bill; that within that claim there is a vein 
or lode ofyrdck in place carrying silver, lead, and other valuable min- 
erais, the'gëhéfal course or Strike of the top or apex of which at the sur- 
face within, the claim is northerly and southerly, on which course the 

V9. See Mines and Minerais, vol. 34, Cent. Dig. §§ 75, 76. 
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top or apex of the vein crosses the southerly end line thereof at a point 
300 feet westerly from its corner No. 3, and, continuing on its north- 
erly course, the top or apex of the vein passes through the claim and 
crosses the northerly end line thereof at a point about 700 feet westerly 
of corner No. 2 of the claim, and that the said vein or Iode on its down- 
ward course westerly passes out of and extends indefmitely beyond a 
vertical plane drawn through the westerly boundary thereof; that this 
vein or Iode is the only vein or Iode having its top or apex within the 
limits of the Bunker Hill claim, and is the vein or Iode originally dis- 
covered on the lOth day of September, 1885, by the grantors of the 
Bunker Hill Company. Attached to and made a part of the bill is a 
diagram, which shows that the claim was located across the top or apex 
of the vein, instead of along it. It is not shown or suggested that this 
was knowingly or purposely done; on the contrary, it appears in this 
and other records in this court that at the time the Bunker Hill claim, 
and others within the immédiate vicinity, were located, it was supposed 
by the locators thereof that the vein or Iode outcropping thereon ran 
in an easterly and westerly direction. That fact is referred to by coun- 
sel for the présent appellants in his brief on behalf of the Empire Com- 
pany in cause numbered 950, where, in speaking of a dispute between 
the owners of the Stemwinder and Emma claims in December, 1885, 
he said : "The Stemwinder at that time lay in an easterly and westerly 
direction. It was supposed that the ledges ran easterly and westerly, 
and that the ledges of the Stemwinder and Emma were separate and 
parallel ledges." What were intended as the side lines of the Bunker 
Hill claim, therefore, actually became its end lines, under the familiar 
doctrine hereinafter referred to. 

The bill further allèges that the Bunker Hill Company is, and for 
many years has been, the owner in fee and in the actual and exclusive 
possession of the Bunker Hill claim, and of the apex of the Bunker Hill 
Iode within the claim, and of such part of the said vein or Iode through- 
out its entire depth as lies westerly from, outside of, and beyond a verti- 
cal plane drawn downward through the westerly side line of the claim, 
and between vertical planes drawn downward through the end lines 
thereof extended indefmitely in their own direction westwardly; that 
neither of the défendants to the suit is, or ever has been, in possession 
of any part of the Bunker Hill claim or of the Bunker Hill Iode as thus 
described, and that each of them claims an estate or interest therein ad- 
verse to the Bunker Hill Company, which the latter allèges to be false 
and groundless, and without any right whatever, and a cloud upon its 
title ; that the value of that part of the Bunker Hill Iode situated wester- 
ly of its side line, and between vertical planes drawn downward through 
its end lines, exceeds the sum of $500,000, exclusive of interest and 
costs. The prayer of the bill is, among other things, that the défend- 
ants, and each of them, be required to set forth the nature of their 
respective claims, and for a decree adjudging the alleged title of the 
complainant to. be good and valid, and that the défendants hâve no in- 
terest in or to the Bunker Hill claim or Iode as described in the bill. 

The défendants interposed a demurrer to the bill on the ground that 
it did not make or state such a case as doth or ought to entitle the 
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complainant to any such discovery or relief as is thereby sought or 
prayed for. The demurrer being overruled, each of the défendants filed 
a separate and similar answer, and also a cross-bill, differing only in 
that each alleged ownership in the respective défendants of separate 
and distinct mining claims. Each of the answers admits that the com- 
plainant owns the surface of the Bunker Hill claim, and the vein or Iode 
within its boundaries, but dénies that the course of the vein is north- 
erly and southerly, or that it crosses the alleged side line thereof, or 
that in its downward course it passes westerly beyond a vertical plane 
drawn through the west side line of the Bunker Hill claim, or that the 
complainant company is the owner of any part of the Iode situated west 
of its alleged west side line. 

The cross-bills alleged Ownership, respectively, in the Last Chance 
Company of the Last Chance mining claim ; in the Shoshone Company 
of the Shoshone and Summit mining claims; and in the Empire Com- 
pany of 16 other mining claims, specifically named and described— ail 
of which, with the outcrop of the vein or Iode therein, its course and 
dip, and its conflict with the extralateral right claimed by the Bunker 
Hill Company, are described in the respective cross-bills. They also 
allège that the vein or Iode described in the Bunker Hill claim does not 
cross its end Unes as now claimed, but crosses its original end lines, 
and that the Bunker Hill Company's right to follow its vein or Iode 
downward is between the parallel vertical planes drawn through its 
located end lines ; that the course of the vein or Iode, instead of being 
northerly and southerly, is north, about 51° west, and that to follow it 
westerly, as complainant claims the right to do, would be following it 
more along its course or strike than upon its true dip. The prayer 
of the cross-bills was to the effect that the Bunker Hill Company be 
required to set forth any and every adverse interest, claim, or demand 
which it had to the claims, veins, or Iodes described in the cross-bills, 
whether the same be claimed by the Bunker Hill Company by virtue of 
its ownership of the Bunker Hill claim and of the Iode apexing therein 
or by virtue of its ownership of any other claim, vein, or Iode, and that 
such adverse claim, interest, or demand be decreed null and void as 
against the cross-complainants, and that their respective titles thereto 
be quieted. 

To each of the cross-bills the Bunker Hill Company demurred on 
the ground that it presented mère matter of défense, and that the mining 
claims therein described were not included in or embraced by the 
original bill of complaint. The demurrers to the cross-bills were sus- 
tained by the court below. 

We think the ruling of the court below upon ail of the demurrers 
was right. Two objections are made to the bill. One is that it con- 
tains no allégation concerning the gênerai course of the vein beyond the 
limits of the Bunker Hill claim ; and the other that the bill does not 
show that the complainant is the légal owner and in the exclusive pos- 
session of the ore bodies in controversy. In respect to the first ob- 
jection, it isnot perceived that there is any necessity for an averment in 
such a bill concerning the gênerai course of the vein beyond the limits 
of the claim. The statute authorizes citizens of the United States and 
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those who hâve declared their intention to become such, who find a vein 
or Iode upon the public land, carrying any valuable deposit, to locate 
and claim the same, not exceeding 1,500 feet along its length, and not 
exceeding 300 feet on each side of its middle at the surface, making the 
end lines of the claim parallel. Rev. St. § 2320 [U. S. Comp. St. 1901, 
p. 1424] . The right of location is in no respect made dépendent upon 
the course of the vein beyond the limits so fixed. A location so made, 
and marked and claimed as further required by statute, or by the local 
rules and régulations of the particular mining district, when not incon- 
sistent with statutory régulations, confers upon the locator and his 
assigns and successors the rights defined and specified by section 2322 
of the Revised Statutes [U. S. Comp. St. 1901, p. 1425], to wit: 

"The exclusive right of possession and enjoyment of ail the surface in- 
cluded within the lines of their locations, and of ail veins, Iodes and ledges 
throughout their entire depth, the top or apex of which lies inside of such 
surface-lines extended downward vertically, although such veins, Iodes or 
ledges may so far départ from a perpendicular in their course downward as 
to extend outside the vertical side-lines of such surface locations. But their 
right of possession to such outside parts of such veins or ledges shall be con- 
flned to such portions thereof as lie between vertical planes drawn downward 
as above described, through the end lines of their locations, so continued in 
their own direction that such planes will intersect such exterior parts of such 
veins or ledges." 

Whether the lines of the Bunker Hill claim were so laid with respect 
to the vein or Iode outcropping within them as entitles the complainant 
to the extralateral right there defined and hère claimed, dépends upon 
the probative facts of the case. 

In respect to the second objection urged to the bill, it is enough to say 
that it has heretofore been held by this court that the ownership and 
possession of a vein at the surface carries with it the ownership and 
possession of ail that pertains to the location. "The mining right," 
as said bv us in Empire State-Idaho M. & D. Co. v. Bunker Hill & 
S. M. & C. Co., 121 Fed. 977, 58 C. C. A. 315, "is an intégral one. 
It is secured by a single location. The title to it is conveyed by one pat- 
ent." It is a separate and distinct thing from any and every other claim. 
The fact that one individual, company, or corporation locates or acquires 
many such claims is wholly unimportant. Congress has never yet seen 
proper to put a limit on the number of such claims that one individual, 
company, or corporation may locate or acquire. Whether, in view of its 
well-known policy to encourage the development of the minerai wealth 
of the country, it shall ever deem it wise to do so, rests with Congress, 
and is a matter with which the courts hâve nothing to do. The rights 
which a valid location of such a claim secures to the locator and his 
grantees or successors are clearly defined by law, and are wholly un- 
affected by any subséquent conflicting location. In ail such matters the 
first in time is the first in right. There fore it being conceded by the 
défendants' answers in the présent suit that there is a vein or Iode out- 
cropping within the surface boundaries of the Bunker Hill claim, and 
that the complainant is the owner of the surface of that claim and of the 
vein or Iode within its boundaries, it follows, as matter of law, that, if 
the vein or Iode so crosses the lines of the claim as to entitle its owner 
to extralateral rights at ail, the complainant has, as against any and 
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every other claim not founded on a prior location, precisely the same 
right, by virtue of section 2322 of the Revised Statutes, to such 
parts of ail veins, Iodes, and ledges throughout their entire depth, the 
tops or apexes of which lie inside of its surface lines, as lie between 
vertical planes drawn downward vertically through the end lines of the 
location extended indefinitely in their own direction. 

A stipulation of the parties is to the effect that every one of the claims 
hère in question, except the Last Chance, is subséquent in point of time 
to the Bunker Hill. Priority is asserted for the Last Chance only 
upon the fact that it was located, marked, and the notice of its location 
recorded, before the location notice of the Bunker Hill was recorded. 
A statute of the state in which the claims are situate requires such no- 
tice to be recorded within 15 days after the making of the location, in 
the office of the recorder of the county or with the recorder of the dis- 
trict designated by the résident miners, as provided by section 3103 
of the Revised Statutes of Idaho of 1887. The statute, however, pre- 
scribes no penalty for a failure to record such notice. 

The master found as facts that the Bunker Hill claim was located 
September 10, 1885, by one O'Rourke, who possessed the necessary 
qualifications, and who had theretofore discovered within its limits a 
vein of rock in place carrying silver and lead ; that on the day named 
O'Rourke posted "a discovery notice of location," containing the name 
of the location and claim, the date of its location, a description of the 
claim by référence to such natural objects and permanent monuments as 
identified it, and reciting "such other matters as were then required by 
the laws of the United States and the territory of Idaho" ; that at the 
same tkne O'Rourke marked the boundaries of the claim on the ground 
so that they could be readily traced, and then entered into the actual 
possession of the claim and commenced working it, which possession 
has been ever since maintained by him and his successors in interest; 
that on September 29, 1885, O'Rourke caused a notice of location of 
the claim, duly verified, to be recorded in the office of the recorder of 
the county in which it is situate ; that prior to March 21, 1902, the 
complainant duly acquired, through mesne conveyances from O'Rourke, 
the title to the claim, and on the day last mentioned made application to 
the United States for a patent therefor, which application recited the 
facts just statéd, and upon which application a patent was issued by the 
government to the complainant on the 17th day of November, 1903 ; 
that the Last Chance claim was duly located September 17, 1885, 
and the location notice thereof recorded on the 22d day of the same 
month ; that prior to the discovery and location of the Last Chance its 
discoverers and locators "had actual knowledge of the discovery and 
location of the Bunker Hill claim ; they had visited the discovery, read 
the notice posted thereon, saw the discovery stake, the east end stakes, 
and knew that the locator was in the actual possession of the claim, and 
was then engaged in development work thereon." The record shows 
that during the proceedings before the master the following stipulation 
was entered into by and between counsel for the respective parties : 

"Mr. Heyburn: It Is stipulated that the discovery of the Bunker Hill Iode 
claim was on the lOth of September, 1885; that the acts of location, except 
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as to the recoiding, were performed at or prior to that time; and that the 
recorcling of the claim was on the 29th day of September. 

"Mr. Lindley: In other words, it will be admitted by ail the parties to 
this action that ail the acts establlshing a perfected location were completed 
prior to the acquisition of any rights asserted by respondents, or any of 
them, in this action; respondents reserving, however, such légal objection 
as they may hereafter désire to make with regard to the application of the 
doctrine of relation, for the failure to record the Bunker Hill location prior 
to the 29th day of September. 

"Mr. Heyburn: No objection is raised to the sufficiency of the location of 
any of our claims. 

"Mr. Lindley: I must make a réservation in there In référence to the 
Shoshone and Summit. That is the only réservation that I make. 

"Mr. Heyburn: I think we will hâve to stipulate ail or none, judge. As 
to the Shoshone and Summit, we will only be required to make proofs of the 
aets of location, and the admission goes to the effect that whatever title the 
locators got is vested in the Shoshone Mining Company. 

"Mr. Lindley: If any title goes by that location, it is vested in you by 
mesne conveyances." 

The record further shows that at a subséquent stage in the proceed- 
ings the following stipulation between the counsel was read in évidence : 

"Mr. Heyburn: I offer in évidence a stipulation entered into this day, 
signed in open court by the counsel for the respective parties to this suit, as 
follows: 'It is hereby stipulated in the above-entitled cause that if Philip 
O'Rourke, the locator of the Bunker Hill Iode claim, were présent as a wit- 
ness in this case, ne would testify that the west end stakes of the Bunker 
Hill Iode claim were not put up, nor was the west end of said claim marked 
upon the ground by the locators, until after the location and recording of the 
Last Chance and Emma Iode claims.' That stipulation is signed by counsel 
for the respective parties in this suit. I offer it in évidence, In order that it 
may be hère in the record. 

"Mr. Lindley: We will reserve a formai objection to the materiality and 
admissibility of it. 

"(Overruled. Exception.)" \ 

We do not think it necessary to décide whether a stipulation to the 
effect that a certain witness would, if présent, testify in contradiction 
of one or more of the facts already agreed to by counsel, could be prop- 
erly held to modify such prior stipulation, for the reason that upon the 
facts expressly conceded, found, and in no wise contested the Last 
Chance was located after the Bunker Hill, and while the latter was a 
valid, subsisting claim. At the time of the location of the Last Chance 
claim the time prescribed by the Idaho statute within which the Bunker 
Hill location should be recorded had not expired. The Last Chance 
locators had actual notice of the Bunker Hill location, had read the 
description of it, and the locator of the Bunker Hill was in actual pos- 
session of that claim and actually engaged in working it. No part of 
the claim, therefore, whether above or underground, was then open to 
location by any other person. Belk v. Meagher, 104 U. S. 279, 26 
L. Ed. 735 ; Book v. Justice Mining Co. (C. C.) 58 Fed. 106 ; Meyden- 
bauer v. Stevens (D. C.) 78 Fed. 787; Jordan v. Duke (Ariz.) 53 Pac. 
197. 

It is conceded by the counsel for the appellants that the locators of the 
Last Chance could not then hâve entered upon the surface of the Bunker 
Hill claim and acquired any right as against it ; but he insists that it is 
différent in respect to such portions of its veins or Iodes as lie outside of 
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the vertical boundaries of that clàim. The mistake of the learned 
counsel is in supposing, as he does throughout his argument, that 
there is a radical différence in the nature of the right by which the lo- 
cateur of a valid Iode claini holds the veins or Iodes embraced by the 
surface lines extended vertically downward, and such of the veins or 
Iodes belonging to the claim as extend in their downward course out- 
side of its side lines; and that as to the latter adverse rights may be 
acquired which could not be acquired in respect to the former. As has 
been already said herein, there is no such distinction. The mining right 
is an intégral one, and is precisely the same to ail that belongs to the 
location — its surface, and ail veins or Iodes apexing within it, and ail 
not apexing elsewhere, found within the surface lines extending ver- 
tically downward, as well as the extralateral right defined by section 
2322 of the Revised Statutes of the United States [U. S. Comp. St. 
1901, p. 1425]. The St. Louis Mining and Milling Company of 
Montana et al. v. Montana Mining Company, Limited (decided May 2, 
1904) 24 Sup. Ct. 654, 48 L. Ed. 953. That the failure of the locator 
of the Bunker Hill daim to record his notice of location within the time 
prescribed by the Idaho statute did not work a forfeiture of the claim, 
there being no such penalty affixed by the statute, is well settled. Jupi- 
ter Mining Co. v. Bodie Con. Min. Co. (C. C.) 11 Fed. 666 ; Bell v. 
Bedrock T. & M. Co., 36 Cal. 214; McGarrity v. Byington, 12 Cal. 
426 ; Johnson et al. v. McLaughlin et al. (Ariz.) 4 Pac. 130 ; Emerson v. 
McWhirter (Cal.) 65 Pac. 1036 ; Rush v. French (Ariz.) 25 Pac. 816. 
Besides, thè issuance by the government of its patent for the claim is 
conclusive évidence of the sufficiency of the steps taken by the com- 
plainant. Davis v. Weibbold, 139 U. S. 507, 11 Sup. Ct. 628, 35 L. Ed. 
238 ; United States v. Iron & S. M. Co., 128 U. S. 673, 9 Sup. Ct. 195, 
32 L. Ed. 571 ; Montana Cent. Ry. Co. v. Migeon (C. C.) 68 Fed. 811. 
Whether the surface lines of the Bunker Hill claim were so laid as to 
entitle its owner to any extralateral right at ail; whether, if it exists, 
it should be bounded by vertical planes drawn downward through what 
were originally located as the end lines of the claim or through those 
originally located as its side lines; and whether the extralateral right 
claimed by the complainant and awarded it by the court below is to per- 
mit the complainant to follow the vein along its length, and not on its 
downward course, as prescribed by the statute — were matters of défense 
open to ail of the défendants in the court below, and upon which much 
évidence was given by the respective parties. 

The tnaster, to whom the cause was referred to take the proofs and 
report, to the court his findings of fact and conclusions of law, found, 
among other things, the following to be facts : That within the Bunker 
Hill claim there is a vein or Iode of rock in place, carrying silver and 
lead, commonly known in the district as the "Bunker Hill Lode," the 
apex of which is indicated by the outerop of the foot wall, which trav- 
erses the claim in a gênerai northwesterly course from where it cuts the 
south boundary; that the foot wall is the well-defined and persistent 
feature of this vein, and enters the Bunker Hill claim at a point on its 
south linç about 300 feet from the southeast corner, and, extending 
along its course at the surface northwesterly, passes out of the north Une 
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of the claim about 726 feet from the northeast corner of the claim ; that 
the Bunker Hill Iode has no physical hanging wall, no marked Une 
complément to the foot wall, in defining the limit of the fissure; that 
for its underlying boundary it has a well-defined, continuons bed of 
barren quartzite, but for its overlying boundary it has only an irregular 
and vague outline of the limit of mineralization, from which fact, and 
the peculiar geological formation of the Iode, it is very difficult to define 
this limit with any degree of certainty, for which reason much confusion 
and some contradiction appears in the testimony upon this point; that 
the weight of the testimony shows, however, that the mineralization of 
this Iode or ledge extending from the foot wall into the hanging wall 
country gradually fades in value until a point is reached 350 or 400 feet 
out, where the rock is practically barren ; that the Iode or vein, in passing 
through the Bunker Hill claim, takes a northwesterly and southeasterly 
direction, and so intersects the north and south Unes of the claim, which 
lines, while originally located as side lines, are in fact its end lines, and 
the original end lines become its side lines; that there is within the 
surface boundaries of the Bunker Hill claim the entire apex of the vein 
for a length of 676 feet, measured on the line of the foot wall at the 
surface, and that a segment of part of that vein départs from the perpen- 
dicular in its downward course, and extends in a westerly direction un- 
der the outside of the westerly side of the claim, the same having been 
originally located as the westerly end line, and between vertical planes 
drawn downward through the end lines of the claim as above desig- 
nated, so continued in their own westerly direction indefinitely ; that 
the vein, or segment thereof, having its apex within the surface bounda- 
ries of the Bunker Hill claim on its downward course between the ex- 
tended end line planes thereof, extended in their own direction, passes 
underneath respective portions of the surface of the following Iode 
claims owned by the Empire State-Idaho Mining & Developing Com- 
pany, namely, the Lily May, Butte, Good Luck, and Number 4, ail of 
which are junior in point of time to the location of the Bunker Hill 
claim. And as conclusions of law, the master found: 

"(1) That the surface Unes of the Bunker Hill claim, originally located as 
side Unes, are in law the end lines of the claim, and its extralateral right is 
deflned by vertical planes drawn downward through thèse lines extended in 
their own direction westerly indefinitely. 

"(2) That the complainant Is the owner and entitled to the possession of 
the segment of said Bunker Hill Iode and the ore-bodies thereof in contro- 
versy herein, as against the respondents Last Chance Mining Company, the 
Shoshone Mining Company, the Empire State-Idaho Mining & Developing 
Company; and that complainant is entitled to a decree against said respond- 
ents, and each of them, in accordance with thèse findings and conclusions, 
and agreeable to the practice of this court." 

Certain exceptions were filed by the défendants to the master's re- 
port, but none calling in question any ruling of his in admitting or re- 
jecting évidence. Findings of fact made without any évidence to sup- 
port them may, and- should, as a matter of course and of law, be disre- 
garded ; but findings made by a master in pursuance of an order to take 
the proofs and report the facts and conclusions of law to the court, that 
dépend upon conflicting testimony, or upon the credibility of witnesses, 
especially where, as in the présent case, they are approved by the trial 
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court, will not be disturbed. Davis v. Schwartz, 155 U. S. 631, 15 
Sup.'Ct. 237, 39 L. Ed. 289; Warren v. Keep, 155 U. S. 265, 15 Sup. 
Ct. 83, 39 L. Ed. 144; Crawford v. Neal, 144 U. S. 585, 12 Sup. Ct. 
759, 36 L. Ed. 552 ; The Iroquois, 194 U. S. 240, 24 Sup. Ct. 640, 48 
L. Ed. 955 (May 2, 1904) ; The S. B. Wheeler, 20 Wall. 385, 22 L. Ed. 
385 ; The Lady Pike, 21 Wall. 1, 8, 24 L. Ed. 672 ; The Richmond, 103 
U. S. 540, 3 L. Ed. 670; Towson v. Moore, 173 U. S. 17, 19 Sup. Ct. 
332, 43 L. Ed. 597; Smith v. Burnett, 173 U. S. 430, 436, 19 Sup. Ct. 
442, 43 L. Ed. 756 ; Singleton v. Felton, 101 Fed. 526, 42 C. C. A. 57 ; 
The Columbian, 100 Fed. 991, 41 C. C. A. 150 ; North American Explo- 
ration Co. v. Adams, 104 Fed. 404, 45 C. C. A. 185 ; Fidelity & Casualty 
Co. v. St. Mathews Sav. Bank, 104 Fed. 858, 44 C. C. A. 225 ; Western 
Union Tel. Co. v. American Bell Tel. Co. (C. C.) 105 Fed. 684; National 
Hollow B. B. Co. v. Interchangeable B. B. Co., 106 Fed. 693, 45 C. C. 
A. 544; Chauncey v. Dyke Bros., 119 Fed. 1, 55 C. C. A. 579; Thall- 
man v. Thomas, 111 Fed. 277, 49 C. C. A. 317. 

The appellants do not, and, in view of the record, could not, con- 
tend that there is no évidence to support the findings ; but they urge 
that the weight of the évidence is to the effect that the true course of the 
vein or Iode in question runs easterly and westerly, instead of north- 
westerly and southeasterly, through the Bunker Hill claim, and crosses 
the lines originally located as the end lines of that claim ; and that, even 
if its course through the Bunker Hill claim be as found by the master, 
its width is far greater than found by him, and in fact extends outside 
of and beyond the westerly boundary of that claim, originally located as 
one of its end lines and now treated as its westerly side line. The con- 
clusse answer to ail of this is that above indicated, viz., that the findings 
by the master, made, in this instance, upon évidence that is decidedly 
conflicting, and approved by the court below, are against the appellants 
upon thèse points. But it may be added that, even if the vein or Iode 
be as extensive in width upon the surface as contended by the ap- 
pellants, the priority of the Bunker Hill claim over those hère in contro- 
versy being established, the extralateral right of the appellee would re- 
main as fixed and determined by the decree of the court below. Empire 
State-Idaho M. & D. Co. v. Bunker Hill & Sullivan M. & C. Co., 114 
Fed. 417, 52 C. C. A. 219; St. Louis M. & M. Co. v. Montana Min. 
Co., 104 Fed. 664, 44 C. C. A. 120, 56 L. R. A. 725, and like cases there 
cited. The case showing that the lines originally located as the side 
lines of the claim are parallel, and it appearing from the findings that 
the apex ai the vein or Iode in question crosses those lines, they become 
in law the real end Unes of the claim, under the well-settled doctrine 
upon that subject. Flagstaff M. Co. v. Tarbet, 98 U. S. 463, 25 L. Ed. 
253 ; Argentine M. Co. v. Terrible M. Co., 122 U,. S. 478, 7 Sup. Ct. 
1356, 30 L. Ed. 1140; Del Monte M. & M. Co. v. Last Chance M. Co., 
171 U. S. 55, 18 Sup. Ct. 895, 43 L. Ed. 72; Tyler Min. Co. v. Last 
Chance M. Co. (C. C.) 71 Fed. 849; Tyler v. Sweeney, 79 Fed. 277, 24 
C. C. A. 578 ; Last Chance M. Co. v. Tyler Min. Co., 157 U. S. 683, 15 
Sup. Ct. 733, 39 L. Ed. 859 ; Empire M. & M. Co. v. Tombstone M. & 
M. Co. (C. C.) 100 Fed. 910 ; Cosmopolitan M. Co. v. Foote (C. C.) 101 
Fed. 518 ; Bunker Hill & Sullivan M. & C. Co. v. Empire State-Idaho 
M. & D. Co., 109 Fed. 538, 48 C. C. A. 665. 
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It is further and strenuously urged on behalf of the appellants that 
the appellee, in following the vein underground between vertical planes 
drawn downward through its adjudicated end lines, does so more upon 
its strike than upon its dip; and this, it is insisted, is not permissible 
under the law. In respect to this matter the master made no findings, 
holding it immaterial, as did the court below, and confining his finding 
in that regard to the fact that the course of the vein was downward be- 
tween the end Une planes fixed by him. The extralateral right to a 
vein or Iode outcropping at the surface, where it exists, is fixed by the 
course of the vein or Iode at the surface, and not by its course on a level. 
"We do not mean to say that a vein must necessarily crop out upon the 
surface, in order that locations may be properly laid upon it," said the 
Suprême Court in Mining Co. v. Tarbet, 98 U. S. 469, 25 L. Ed. 253. 
"If it lies entirely beneath the surface, and the course of its apex can 
be ascertained by sinking shafts at différent points, such shafts may 
be adopted as indicating the position and course of the vein ; and loca- 
tions may be properly made on the surface above it, so as to secure a 
right to the vein beneath. But where the vein does crop out along the 
surface, or is so slightly covered by foreign matter that the course of its 
apex can be ascertained by ordinary surface exploration, we think that 
the act of Congress requires that this course should be substantially 
followed in laying claims and locations upon it. Perhaps the law is not 
so perfect in this regard as it might be; perhaps the true course of a 
vein should correspond with its strike, or the Une of a level run through 
it ; but this can rarely be ascertained until considérable work has been 
done, and after claims and locations hâve become fixed. The most prac- 
ticable rule is to regard the course of the vein as that which is indicated 
by surface outcrop, or surface explorations and workings. It is on 
this line that claims will naturally be laid, whatever be the character of 
the surface, whether level or inclined." In the subséquent case of Iron 
Silver Mining Co. v. Elgin Mining Co., 118 U. S. 196, 206, 6 Sup. Ct. 
1177, 30 L. Ed. 98, the same court, after quoting section 2322 of the 
Revised Statutes [U. S. Comp. St. 1901, p. 1426], said: 

"This section appears sufficiently clear on its face. There is no patent or 
latent ainbiguity in it. The locators hâve the exclusive right of possession 
and enjoyruent of 'ail the surface included within the lines of their locations' ; 
and the location, by another section, must be distinctly marked on the ground, 
so that its boundaries can be readily traced. Kev. St. § 2324. They hâve 
also the exclusive right of possession and enjoyment of ail veins, Iodes, and 
ledges throughout their entire depth, the top or apex of which lies inside of 
such surface lines extended downward vertically, although such veins, Iodes, 
or ledges may so far départ frona a perpendicular in their course downward 
as to extend outside the vertical side lines of said surface locations.' The sur- 
face side Unes extended downward vertically détermine the extent of the 
claim, except when in its descent the vein passes outside of them, and the out- 
side portions are to lie between vertical planes drawn downward through 
the end lines. This means the end lines of the surface location, for ail loca- 
tions are measured on the surface. The difflculty arising from the section 
grows out of Its application to claims where the course of the vein is so 
variant from a straight line that the end lines of the surface location are 
not parallel, or, if so, are not at a right angle to the course of the vein. 
This difflculty must often occur where the lines of the surface location are 
made to control the direction of the vertical planes. The remedy must be 
found, until the statute is changed, in carefully making the location, and in 
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postponing the marklng of its boundaries until explorations can be made to 
ascertain, as near as possible, the course and direction of the vein. In Colo- 
rado the statute allows for this purpose sixty days after notice of the dis- 
covery of the Iode. Then the location must be distinctly marked on the 
ground, and thirty days thereafter are given for the préparation of the proper 
certificate of location to be recorded. Erhardt v. Boaro, 113 U. S. 527, 533, 
5 Sup. Ct. 560, 28 L. Ed. 1113. Even then, with ail the care possible, the end 
Unes marked on the surface will often vary greatly from a right angle to 
the true course of the vein. But, whatever inconveiiience or hardship may 
thus happen, it is better that the boundary planes should be deflnitely de- 
termined by the Unes of the surface location, than that they should be sub- 
ject to perpétuai readjustment according to subterranean developments made 
by mine workings. Such readjustment at every discovery of a change in the 
course of the vein would create great uncertainty in titles to mining claims. 
The rule, whatever hardship it may work in particular cases, should be set- 
tled, and thus prevent, as far as practicable, such uncertainty. * * * The 
provision of the statute that the locator is entitled throughout their entire 
depth to ail the veins, Iodes, or ledges, the top or apex of which lies inside 
of the surface lines of his location, tends strongly to show that the end Unes 
marked on the ground must control. It often happens that the top or apex of 
more than one vein lies within such surface lines, and the veins may hâve 
différent courses and dips, yet his right to follow them outsïde of the side 
Unes of the location must be bounded by planes drawn vertically through the 
same end lines. The planes of the end lines cannot be drawn at a right angle 
to the courses of ail the veins if they are not identical." 

While the statute requires parallelism of the end lines, and the 
courts hâve held that they may not be laid so divergent as to include 
more in length upon the dip of the vein than is allowed in length upon 
the surface, neither the statute nor any décision to which our attention 
has been called defines any particular angle at which the end lines shall 
cross the gênerai course of the vein in- order that the extralateral right 
given by the statute may exist. And as said by the Suprême Court in 
the case last cited, where more than one vein apexes within the surface 
lines, it would be a physical impossibility for the end lines to be drawn 
at a right angle to the courses of ail such veins. And that the extra- 
lateral right conferred by the statute may and does exist without regard 
to the angle at which the end lines cross the gênerai course of the vein 
has been held both by the Suprême Court and by this court. Last 
Chance Min. Co. v. Tyler Min. Ca, 157 U. S. 683, 15 Sup. Ct. 733, 39 
L. Ed. 859 ; Empire State-Idaho M. & D. Co. v. Bunker Hill & Sullivan 
M. & C. Co., 114 Fed. 417, 53 C. C. A. 219, in which last-named case this 
court awarded the appellant Empire State-Idaho Mining & Developing 
Company the right to follow the vein outeropping within the surface 
boundaries of its San Carlos location between planes' drawn down 
through its end lines at almost, if not quite, as much an angle to the gên- 
erai course of the outerop of the vein within its surface boundaries as 
is the angle at which the appellee herein was permitted by the court be- 
low to pursue the segment of the vein hère in question. 

The judgment is affirmed. 
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EMPIRE STATE-IDAHO MINING & DEVELOPING CO. v. BUNKER HILL 
& SULLIVAN MINING & CONCENTRATING CO. 

(Circuit Court of Appeals, Ninth Circuit June 6, 1804.) 

No. 950. 

1. Mining Claims— Location— Establishing Line on Oldeb Claim. 

The locator of a Iode mining claim has the légal right to lay an end 
line of lus claim on the surface of a prior claim, in the absence of objec- 
tion by the owner ; and, as against the government and subséquent lo- 
cators, such location carries preclsely the same rights, both surface and 
extralateral, as it would if ail its Unes were laid on unappropriated 
ground. 

2. Same— Extralateral Rights— Agbeed Boundart between Overlapping 

Claims. 

An oral agreement between the owners of two overlapping Iode mining 
claims, located on the same day, in accordance with which a monument 
was built, which it was agreed should be a point on the line between the 
claims, cannot affect the extralateral rights appertaining to one of the 
claims which has passed into the hands of other owners, having no knowl- 
edge of such agreement, as against third parties owning junior claims, 
and having no interest in the other claim or privity with the agreement. 

3. Same— Effect of Amended Location. 

An amended location of a Iode mining claim, made because of an error 
as to the course. of the vein when the original location was made, in con- 
séquence of which the original side Unes became end lines, did not operate 
as an abandonment of ail rights under the original location, where it is 
expressly stated in the new location notice that such was not the inten- 
tion ; and, where the end lines of the amended location do not entirely 
coincide with the side lines of the original claim, it was not error for the 
court, in determining collatéral rights as against an intervening locatov, 
to draw vertical planes through the side lines of the original claim, which 
became end lines by opération of law, owing to the course of the vein, 
and through the end lines of the amended claim, extending both in the 
direction of the dip of the vein, and to award to the claim extralateral 
rights in so much of the vein on its dip as lay within both of such exten- 
sions ; treating as abandoned only so much of the original claim, with its 
planes so extended, as lay without the extended end-line planes of the 
amended claim. 

4. Same— Wide Apex Extending across Side Line. 

Where the apex of a vein is of such width as to extend beyond the side 
line of a claim onto a junior claim, the extralateral rights therein belong 
to the senior claim, within its extended end-line planes. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the District of Idaho. 
See 121 Fed. 973. 

F. T. Post (W. B. Heyburn, of counsel), for appellant. 
Curtis H. Lindley, Henry Eickhoff, John R. McBride, and M. A. 
Folsom, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS; Circuit Judge. This is an appeal from a decree quieting the 
appellee's title, as against the appellant, to the Stemwinder Iode claim, 

% 4. See Mines and Minerais, vol. 34, Cent. Dig. § 76. 
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and defining its extralateral right in and to the ledge apexîng within 
the surface boundaries of the claim. Annexed to and made a part 
of the decree is the following diagram, indicating the location of the 
various claims mentioned in the record, and the course of the vein in 
question : 
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The bill avers that the appellee owns and is in possession of the 
Stemwinder claim, the surface ground of which is indicated by the 
parailelogram marked on the diagram "Stemwinder Amended Loca- 
tion," except such portions thereof as are included within the surface 
lines of the Emma and Last Chance claims, and excepting, also, such 
parts of the Iode or vein havyig its apex within the Stemwinder bound- 
aries as lie within the surface lines of the Emma and Last Chance, and 
as lie underground between planes drawn downward through the end 
lines of the Emma claim produced southwestwardly to their intersec- 
tion, and between planes drawn downward through the end lines of 
the Last Chance claim extended indefinitely in their own direction 
The bill allèges that the course of the apex of the vein at the surface 
is as shown upon the diagram, and that its downward course is west- 
wardly ; that the appellee owns and is in possession of ail of the veins 
so apexing within the surface lines of the Stemwinder, throughout 
its entire depth, on its downward course between the end-line planes, 
as indicated on the diagram, except such parts thereof as are embraced 
by the end-line planes of the Emma and Last Chance claims. The bill 
avers that the appellant claims an estate or interest adverse to the ap- 
pellee in the Stemwinder claim, and in such part of its vein as lies west- 
erly of and beyond a vertical plane drawn downward through the 
westerly boundary of the Stemwinder claim, and northwesterly of and 
beyond a vertical plane drawn downward through the northwesterly 
boundary of the Last Chance claim, and between vertical planes drawn 
downward through the end lines of the Stemwinder claim, extended 
westwardly indefinitely in their own direction ; that the claim of right 
so asserted by the appellant is false and groundless, and a cloud upon 
the appellant's title; that since September 1, 1899, the appellant, by 
means of underground workings, of which it has exclusive possession 
and control, has penetrated into that part of the underground vein so 
claimed to lie within the Stemwinder's extralateral boundaries, and 
beyond the end-line plane of the northern boundary of the Last Chance 
claim; and that the said underground vein, where so penetrated, con- 
tains large and valuable ore boches, which appellant is extracting, and 
threatens to extract, unless enjoined from so doing. 

The demurrer and the plea filed by the appellant to the bill in the 
court below were before this court, and were hère considered and de- 
termined, on the appellant's appeal from the order of the trial court 
awarding the appellee an injunction. The décision hère was that the 
bill was good and sufficient, and that the plea, in both of its branches, 
was bad. Empire State-Idaho M. & D. Co. v. Bunker Hill & Sullivan 
M. & C. Co., 58 C. C. A. 311, 121 Fed. 973. That décision has become 
the law of the case, and those points, again elaborately discussed by 
counsel for appellant, are not open to further considération. 

The appellant, in its answer to the bill, dénies that the appellee is now, 
or ever was, in the possession of, or entitled to the possession of, the 
Stemwinder Iode claim, as described in the bill, or was ever in the 
possession of any part of the Stemwinder Iode claim, except as par- 
ticulary set forth in the answer; dénies that the diagram annexed to 
the bill as an exhibit correctly shows the surface boundaries of the 
131 F.— 38 
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Stemwînder claim, or the course of the apex of the vein, or of any 
veins, at the surface through that claim, or that such vein or any vein 
passes through the surface of the Stemwinder claim as shown upon that 
diagram. The appellant admits in its answer that there is within what 
it tenus the pretended Stemwinder claim, and within the Emma and 
Last Chance Iode claims, a vein of mineral-bearing rock, but dénies 
that the gênerai course or top or apex of the same at the surface is as 
stated in the bill, or as shown upon the diagram annexed thereto ; dé- 
nies that the Stemwinder claim has any northerly boundary Une, except 
as the southerly line of the Emma Iode claim may be so considered ; 
dénies that the Iode or vein has a downward course as indicated upon 
f .he diagram annexed to the bill, and dénies that it passes on its down- 
ward course between the end lines claimed by the appellee as the end 
Unes of the Stemwinder claim, or extends indefinitely beyond a vertical 
plane drawn through the line claimed by the appellee as the westerly 
boundary thereof ; dénies that the appellee is or ever was the owner in 
fee of the Stemwinder claim, or is or ever was the owner in fee or at 
ail of the vein beyond the westerly line of the Stemwinder claim ; dé- 
nies that the appellant claims any estate, right, title, or interest in the 
Stemwinder claim, and dénies that the appellee has any interest, right, 
or title to any vein which may intersect or lie within the Stemwinder 
claim after such vein has departed from the exterior boundary lines 
thereof, or to any vein lying westerly of and beyond the westerly bound- 
ary line of the Stemwinder claim, or beyond the northwesterly boundary 
line of the Last Chance claim, between vertical planes drawn through 
the end lines of the Stemwinder, as claimed by the appellee; dénies 
that the Stemwinder claim is of any value, but admits that the portion 
of the vein in controversy is of the value of $50,000. The appellant 
then allèges that it is the owner of the ledge and ore bodies hère in con- 
troversy, because of its ownership of the San Carlos Iode claim ; that 
the vein in which the said ore bodies lie passes on its strike or course 
through both end lines of the San Carlos claim, and outcrops through- 
out the eritire length thereof, and descends into the earth on planes 
drawn through the end lines thereof in a southerly direction to and 
through the ore bodies claimed by the appellee in this suit, and that 
such ore bodies are the property of the appellant by reason of the fact 
that they are a part of the Iode having its top or apex within the San 
Carlos claim, and are reached through continuous workings on that 
claim, following on the downward course of the ledge within planes 
drawn on the end lines thereof, and not otherwise ; that the Stemwinder 
claim is unpatented, and. that its boundaries are not marked upon the 
ground at ail ; that it lies far to the east of the ledge and ore bodies 
sought to be recovered in this suit, and has no connection therewith ; 
that there is no means of approach to said ore bodies or to said portions 
of the ledge from the Stemwinder claim, and that nô developments from 
the Stemwinder claim tothe ore bodies in controversy hâve been made, 
and that there are intervening between the said ore bodies and the 
Stemwinder claim the Emma and Last Chance patented mining claims, 
belonging to the Last Chance Mining Company, not a party to this suit ; 
that, in à suit heretofore pending and determined in this court, the Last 
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Chance Mining Company was adjudged to be the owner of the Last 
Chance and Emma Iode claims, and of the ledge and ores therein, as 
against the appellee, by reason of priority and right of title thereto; 
that the appellee has no right of way or ingress or egress through the 
said Emma and Last Chance claims, and has no right to follow from 
the Stemwinder claim to the ore bodies in controversy through or ovet 
the Emma and Last Chance claims. The appellant then allèges that 
the Stemwinder claim, such as it is, is junior in point of time and right 
to the Viola, San Carlos, and Skookum Iode claims, owned by the 
appellant; that the Stemwinder claim never did extend north of the 
south line of the Emma claim, as patented, and that the locators and 
claimants of the Stemwinder claim, under whom the appellee claims 
title, did, by agreement, in conjunction with the owners of the Emma 
and Last Chance claims, erect a monument on the south line of the 
Emma claim for the purpose of marking the extrême northern limit 
of the Stemwinder claim, and of any right which that claim had on the 
surface or underground; that no stakes or monuments marking the 
pretended north end line of the Stemwinder claim, or marking any 
corner or line of that claim, were ever placed on or within the Last 
Chance or Emma claims with the consent of the owners thereof, but 
that every attempt to place any stakes of the Stemwinder upon the 
Emma or Last Chance claims was forbidden and prevented by such 
owners, and the parties so placing said stakes were compelled to with- 
draw them, and that, in order to definitely establish the limit of the 
Stemwinder location to the northward, the said monument was erected 
jointly by the owners of the Emma and Last Chance and Stemwinder 
claims; that, in patenting the Emma Iode claim, the said monument 
was recognized as the boundary, and the officiai line established there- 
on ; that, notwithstanding the said monument and the patenting of the 
said Emma claim, the, successors in interest of the Stemwinder claim 
undertook to ignore the said boundary and the monument, and, upon 
the making of the application for patent by the owner of the Emma 
location, the then owner of the Stemwinder claim filed an adverse claim 
in the United States land office, and commenced a suit in support there- 
of against said application for patent, which suit involved the question 
of whether the Stemwinder claim ever extended over a part of the 
Emma and Last Chance claims, or north of the said monument and 
south line of the Emma claim, as surveyed for patent ; that the said 
suit was tried, and judgment rendered therein against the Stemwinder 
claim, and that it was decreed that the ground in controversy between 
the Emma and the Stemwinder claims was a part of the Emma claim, as 
located and claimed by the locators thereof on the 17th day of Septem- 
ber, 1885 ; that this judgment remains unreversed, and was afnrmed in 
the Suprême Court of Idaho (21 Pac. 1040) and by the Suprême Court of 
the United States (13 Sup. Ct. 1052, 37 L. Ed. 960) ; that the owners of 
the Last Chance Iode claim made application for United States patent, 
and gave notice thereof in the usual manner, and that the claimants of 
the Stemwinder claim filed no adverse claim against such application for 
patent ; that at the time of the attempted location of the Stemwinder 
claim, on the 17th day of September, 1885, the Iode and surface ground 
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attempted to be located was not a part of the vacant, unappropriated 
public land of the United States, and that the location thereof was void 
as to every part thereof north of the original south line of the Emma 
location; that the claim attempted to be located as the Stemwinder 
was not the same location or Iode claim that appellee now claims and 
seeks to recover upon in this suit, as to shape, direction, or identity ; 
that the appellee has- been guilty of lâches in asserting its pretended 
claim, inasmuch as the appellant has openly claimed the premises sued 
for since 1898, and has openly mined upon and extracted ore therefrom, 
and been in the open and notorious possession thereof, since 1899, of 
which the appellee has had full knowledge. The appellant then allèges 
that the plane upon which the appellee is seeking to follow between 
its pretended end lines > is laid along the strike of the ledge, and not 
upon its downward course or dip, and that the ore bodies claimed by 
the appellee in this suit are not upon the downward course of any ledge 
having its top or apex within the Stemwinder claim. 

To this answer the appellee filed its replication, and upon the issues 
thus raised the cause was tried in the court below. 

Allusion has already been made to the previous décision of this court 
in respect to the sufhciency of the bill, and of the pleas thereto inter- 
posed by the appellant. Another point again argued by the learned 
counsel for the appellant was also determined adversely to his conten- 
tion in our former décision in this cause, namely, that the intervention 
of the extralateral rights of the Emma and Last Chance claims did not 
eut off or extinguish the right of thé owner of the Stemwinder to fol- 
low its vein or Iode beyond the end-line planes of the Emma and Last 
Chance, 58 C. C. A. 311, 121 Fed, 973. And still another point urged 
by appellant's counsel, to wit, that the awarding the appellee the extra- 
lateral right in question is to permit it to follow the vein. more upon its 
strike than upon its dip, was decided against his contention at the prés- 
ent terni, in the case of Last Chance Mining Co. et al. v. Bunker Hill & 
Sullivan Mining & Concentrating Co., 131 Fed. 579. Several other 
points, however, remain to be considered and determined. 

The case shows that the Stemwinder claim was originally located in 
September, 1885; its location notice bèaring date September 17th of 
that year. At the time.of such location it was thought by its locator 
that the vein outeropping within the claim ran easterly and westerly. 
Accbrdingly its length was laid in that direction, as is indicated on the 
diagram. The same mistake was made by the locators of the Emma 
and Last Chance claims, and of other claims in the same vicinity, 
as appears in this and, other records in this court. The Stemwind- 
er has not been patented, and it is contended by the appellant that 
it does not appear from the record that that claim ever was marked or 
staked on the ground as claimed by the appellee. One Devine was its 
original locator. His testimony in respect to the marking of the bouhd- 
aries of the claim is as follows : 

"Q. What did you do, if anything, with référence to marking the boimdaries 
of that claim? A- I putup three stakes ou the east end; that is, I blazed 
them. I had a small ax, and I blazed them that day, and put up one stake — 
made a monument and put up one stake on the northeast corner — and the other 
two were blazed on the east eud. On the west end I blazed two trees, and 
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did not put up my southwest corner stake that day. I put them ail up but one 
that day. Q. When did you put up the last stake? A. Shortly afterwards. 
Q. Within how many day s afterwards? A. I think the next day, or the next day 
but one. Q. Now, let us go to those corners, and see if you can recollect what 
the character of them was, and how they were marked. What was the north 
west corner? A. It was a pine tree, about 12 inches through, I guess. We 
afterwards squared it up and eut the tree off. Q. Made a stump of it? A. 
Made a stump of it ; yes, sir. A stake of it, proper. Q. How was that tree 
marked? A. It was marked, 'Northwest corner of Stemwinder claim.' Q. Did 
you set a stake at the west center end? A. No, sir. I marked on a stub — a big 
stub, probably 50 feet high ; blazed it on each side. I didn't eut that off. Q. 
A standing tree? A. No, sir; it was a stub at the time, probably 40 to 60 feet 
high. Q. A dead tree? A. Yes, sir. Q. Standing in its natural position? A. 
Yes, sir. Q. Did you square that? A. I squared it on four sides, but I did not 
eut it down. Q. How did you mark it? A. I marked it, 'West center end of 
the Stemwinder.' Q. With regard to the southwest corner, what was the 
character of the marking at that point? A. Well, that day I did not put up 
any mark there. Q. You put it up on the next day? A. On the next day or 
two I put up a stake. Q. What was the size of the stake, and how high did it 
stand up above the ground? A. Oh, the stake was probably five inches through 
after it was squared up, and stood four or five feet above the top of the ground 
— I suppose, four and a half feet. I don't know exactly. I know I got it 
long enough. Q. Was it firmly planted in the ground? A. Yes, sir. Q. How 
was it marked? A. It was marked, 'Southwest corner of Stemwinder.' Q. 
What marking, if any, did you place at the southeast corner of the claim? A. 
At the southeast corner? Q. Yes. A. I blazed the tree and eut that off, on the 
southeast corner, and made a stake of it. It was a stub at the time I eut it 
off. Q. You squared the tree, did you? A. Yes, sir. Q. What was the size of 
it after it was squared? A. Oh, I suppose it was five or six inches through. 
Q. Five or six inches square? A. I think so ; yes, sir. Q. How was it marked? 
A. Marked, 'Southeast corner Stemwinder claim.' I posted the notice on it — 
the same as ail the stakes I put on the ground. Q. What marks did you make 
at the east center end, if any? A. The east center end was a tree about 12 or 
14 inches through. Q. A live tree? A. No, sir, it was dead ; and I marked 
that, 'East center end of the Stemwinder,' and afterwards eut the tree down. 
Q. Did you substitute anything for the tree afterwards? A. No, sir. There 
was a stake there, yes ; but then there was also the notice on the tree when 
I eut it down, making a stake of it, too. Q. Was there a post subtituted for 
that center end? A. Yes, sir. Q. What was the character of the post? A. It 
was a hewed post, probably five or six inches through, squared up. Q. How 
high did it stand above the ground? A. Four or five feet. I don't know exactly. 
Q. What did you place, if anything, by the northeast corner? A. At the north- 
east corner was a little monument of rocks, and I placed a little stake in that, 
the day I located the claim, and afterwards put a good stake there, probably 
four or five inches through. That was the northeast corner. Q. How did you 
mark that? A. 'Northeast corner of the Stemwinder.' Q. Did you mark the 
east center end stake? A. Yes, sir. Q. How did you mark that? A. Marked 
it, 'East center end of the Stemwinder.' Q. Wherever there were stakes placed 
in the ground, were they ail firmly placed? A. Yes, sir. Q. I will ask you, 
with référence to this marking, whether or no the Unes could be readily traced 
from this marking? A. Yes, sir; they could. Q. Where did the Stemwinder 
claim lie with référence to the Bunker Hill? A. It laid very nearly north of 
the Bunker Hill — a northerly direction. Q. How close to it? A. It laid right 
next to the Bunker Hill. Q. And northerly from it? A. Yes, sir ; northerly." 

We also extract from the examination of the surveyor who marked 
the boundaries of the amended location of the Stemwinder the follcw- 
ing: 

"Q. Mr. Loring, you testified yesterday that you had made an amended loca- 
tion of the Stemwinder for the Stemwinder Mining Company, and, I believe, 
testified and identified the notice which was posted, copy of which was re- 
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corded. What did you do with référence to marking that clalm on the surface? 
A. I establisbed a post at either corner, and at the north and south end center s. 
Q. Describe the character of the posts, and the markings that were placed upon 
them. Mr. Heyburn: Wasn't that ail gone into? Mr. Lindley: No, sir; it 
was overlooked. Mr. Heyburn: If counsel will state that, perhaps, we may 
shorten— What 1s it you want? Mr. Lindley: The stakes of the amended 
location of the Stemwinder. I wish to prove that they were properly marked, 
and, with regard to the northwest corner stake, the manner in which he ulti- 
mately tied that stake to a certain point. The stake itself in later years, of 
course, has been — is gone. It has been replaced by data furnished by Mr. 
Loring. Mr. Heyburn : Is it not a fact that, as a matter of law, you would 
be bound by the point fixed upon, if there has been an officiai survey, and tbat 
the Surveyor General would require that post put on that point if there is any 
dispute about it? Mr. Lindley : Ail I wish to show by this witness is that the 
Stemwinder. stakes were ail of the proper size required by law, of the aruended 
location, and that they were properly marked according to law, and that the 
northeast corner stake, as now delineated on the maps of James M. Porter, 
is where Mr. Loring placed it. Mr. Heyburn: There is no controversy about 
it. We will Jet it go in. Mr. Lindley : Q. Go ahead. A. The south end center 
was a post six feet long and six inches square, and marked, 'South end center 
of the amended location of the Stemwinder.' The southwest corner was a post 
five feet long, four inches in diameter, squared, and marked, 'Southwest corner 
Stemwinder Iode amended location.' Southeast corner was a post four inches 
in diameter, five feet long, marked, 'Southeast corner Stemwinder Iode, 
amended location;' and the southeast corner, as I described, was 207.8 feet 
from the northwest corner of the Bunker Hill Iode, as originally staked. The 
northwest corner was a post four inches in diameter, squared, and five feet 
long, and marked, 'Northwest corner of Stemwinder Iode, amended location;' 
and the northeast corner was a post five inches in diameter, squared, five feet 
long, marked,, 'Northeast corner Stemwinder Iode, amended location.' The 
north end center I think I hâve not described yet. A post four inches in 
diameter; squared, fiv« feet long, marked, 'North end center Stemwinder Iode, 
amended location.' Q. Does that complète the marking? A. It did. Q. In any 
subséquent period, Mr. Loring, did you hâve occasion to fix the locality where 
that stake stood with référence to any other survey? A. You refer to the 
northwest corner? I did. Q. State how you tied that particular corner stake 
subsequently. A. In July of that year I made a survey and planted center cor- 
ners. I then connected the northwest corner of the Stemwinder Iode, amended 
location, with that center corner. Mr. Heyburn: The corner of this claim? 
A. Of a survey I made. Mr. McBride: July of what year? A. 1887. Mr. 
Lindley : Q. At that time the corner stake of the Stemwinder was still stand- 
ing? A. They were ail standing for at least two years thereafter." 

At the time of the making of the original location of the Stemwinder, 
no objection appears to hâve been made by anybody to its lines as laid. 

Although, as has already been said, it has been determined in previous 
litigation between the owners of the Stemwinder, Emma, and Last 
Chance that the two last-mentioned claims were prior in point of time 
to the Stemwinder, Devine's testimony in this case is to the effect that, 
as a matter of fact, at the time he marked the boundaries of the Stem- 
winder neither the Emma nor Last Chance had been located; and the 
testimony of J. I. Smith, one of the locators of the Emma and Last 
Chance, rather corroborâtes Devine in that particular. At ail events, 
the boundaries of thèse three claims, ail of which were located on the 
same day, and ail upon the mistaken impression of their locators that 
the vein or Iode outcropping within them ran easterly and westerly, 
overlapped; and the question of the overlapping having arisen between 
the owners of those claims, who seem to hâve been friendly at the time, 
they went upon the ground and measured 300 feet northerly from the 
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Stemwinder discovery point, and there built a stone monument, which 
they orally agreed should be a point in the northerly line of the Stem- 
winder and the southerly line of the Emma. So far as appears, no 
other point in such line was designated, and no record anywhere made 
of such oral agreement. Time ran on, and on the 15th of Mardi, 1887, 
the Stemwinder Mining Company, a corporation, acquired the Stem- 
winder claim, without, so far as appears, any knowledge of the oral 
agreement concerning the stone monument, and on the 23d of May, 
1887, amended the location of the Stemwinder in the manner indicated 
on the diagram, from which it will be seen that the amended location 
is almost entirely within the original, although, in defining the end lines 
of the amended location, courses very slightly varying from those of 
the original side-end lines were given. At différent times, commencing 
with February 20, 1886, and ending with May 21, 1887, the Viola, 
Skookum, San Carlos, Cariboo, and Jersey Fraction claims, belonging 
to the appellant herein, were located. The relative position of thèse 
intervening claims is also shown on the diagram. The purpose of 
amending the Stemwinder location was thus stated in the notice of 
such location: 

"That said mining claim was duly located. on the 17th day of September, 
1885, by S. R. Devine, who was a citizen of the United States over the âge of 
21 years, and notice thereof posted on tbe claim, and recorded in the records 
of Shoshone County, Idaho Territory, in Vol. C of quartz locations, page 318, 
on the 26th day of September, 1885, to which record référence is hereby had, 
and made a part of this amended location, and as a basis thereof, and there- 
after said locators by conveyances duly made and recorded sold the same, and 
the said company by divers mesne conveyances bas become and is now the 
owner of said mining claim, and is in possession thereof and owns ail the 
right, title and interest of said locators therein formerly owned and held by 
them. That since said original location was made the true course, position, 
and the strike of the vein as originally located, marked out and deflned as the 
Stemwinder vein or Iode, has been demonstrated and determined, and within 
the line as originally staked and located herein, and by survey it has also been 
demonstrated that said locators staked out on each side of said vein, ground 
in excess of 300 feet on each side of said vein, and the object of this amended 
location is to conform to the laws relating to mining claims, both national and 
local, and to mark and deflne and record the same to the extent and with the 
boundaries hereinafter set forth, the same being within the boundaries so 
located, marked, and staked in the original location hereof, and not otherwise. 
ïherefore, the said the Stemwinder Mining Company, by and through its said 
officers duly authorized hereby, give notice that it hereby locates the vein and 
Iode so discovered originally by way of Amended Location for the purposes 
aforesaid, and hereby claim the vein within the limits and to the extent as 
follows, to wit : 

"Beginning at center of southeasterly end of claim at a post upon which 
amended location notice is posted, thence north 69° 40' west 356.85 feet to 
southwest corner, whence a prominent peak bears south 8° 22' east, another 
prominent peak bears north 84° 35' east — northwest corner, Bunker Hill Iode 
bears north 69° 40' west, 20T.8 feet, thence north 12° 28' west, 619.6 feet to 
northwest corner, thence south 69° 40' east 713.7 feet to the northeast corner, 
thence south 12° 28' east 619.6 feet to the southeast corner, thence north 69° 
40' west 356.85 feet to place of beginning, situate about one-half mile south- 
westerly from town of Wardner, on easterly hillside in Yreka Mining District, 
County of Shoshone, and Territory of Idaho. 

"And that said company intends to hold and work said above-described min- 
ing claim as provided by the local laws and customs and the mining laws, both 
local and national. It is further intended herein not to abandon in any manner 
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or by implication any rights, privilèges, property, possession, or tltle derived, 
originated, owned or held under the original location hereof ; but that the 
purpose hereof is to more particularly mark, locate, define and describe the 
ground, vein and premises held by said company, without waiving any rights 
under said original location, ail of which the said company claims as the légal 
successor in interest and title and possession derived fïom said original lo- 
cators." 

The decree of the court below excepted the rights — surface and ex- 
tralateral — pertaining to the Emma and Last Chance claims, and gave 
to the appellee the balance of the surface embraced by the Unes of the 
amended location of the Stemwinder, and such portions of the under- 
ground segment of the vein apexing within its surface boundaries as lie 
northwesterly of and beyond a vertical plane drawn downward through 
the northwesterly line of the Last Chance claim, and between vertical 
planes drawn downward through the amended north and the amended 
south lines of the Stemwinder, extended westwardly indefinitely — 

"Save and except such as accrue to said respondent [appellant] under and by 
virtue of its ownership of the Viola, San Carlos, Skookum, Jersey Fraction, 
and Cariboo claims, shown upon said Exhibit A [the diagram above set out] ; 
that, as against the rights accruing to said respondent [appellant] by virtne 
of its ownership of the Viola, San Carlos, Skookum, Jersey Fraction, and Cari- 
boo claims, this complainant is the owner of ail such underground parts of 
said vein as lie between a vertical plane drawn downward through the south- 
erly boundary line of said Stemwinder Iodé claim, and such line produced in- 
definitely in its own direction north, 69° 40' west, marked on said Exhibit A, 
'Amended south line of Stemwinder,' and a vertical plane drawn downward 
through the original north location line of said Stemwinder, and such line ex- 
tended indefinitely in its own direction north, 72° 54' west, being the line 
marked on Exhibit A as 'Original north line of Stemwinder.' " 

While disputes hâve been many, and seemingly bitter, between the 
présent owners of the respective claims in question, and objections were 
madeby sorne of the appellant's grantors to spme of the lines and stakes 
of the Stemwinder, subséquent to its original and amended locations, 
it does not appear that such parts of the lines of either the original or 
amended Stemwinder claim as were laid upon the Emma and Last 
Chance ground were put there forcibly or surreptitiously or otherwise 
fraudulently or against the consent of the owners of either of those 
claims at the time. The same conditions appeared in the case between 
the présent parties and others reported in 109 Fed. 538, 48 C. C. A. 
665, where we said : 

"The priority of location of the Emma over the Stemwinder claim is not only 
found as a fact by the court below, but is conceded by the plaintiff in error ; 
and the plaintiff further concèdes, not only in its brief, but in its complaint, 
that the Emma has the right to follow the vein in its dip between vertical 
planes drawn through its converging end lines to the point of .their intersection. 
The underground segment of the vein included within the triangle formed by 
the prolongation of those two vertical converging end lines and the westerly 
side line of the Emma, as well as the surface and everything under the surface 
of the Emma claim, is thereby eliminated from controversy. Notwithstanding 
the location and rights of the Emma, the Stemwinder claim was so located as 
to inelude within its Unes a considérable portion of the Emma surface. The 
lines of the Stemwinder that cross the vein are parallel, and are therefore, in 
law, the end lines of that claim, whether so intended by the locator at the time 
of its location or not. Mining Co. v. Tarbet, 98 U. S. 463, 25 L. Ed. 253 ; Ar- 
gentine Min. Ço. v. Terrible Min. Co., 122 U. S. 478, 7 Sup. Ct. 1356, 30 L. Ed. 
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1140 ; King v. Mining Co., 152 U. S. 222, 14 Sup. Ct. 510, 38 L. Ed. 419. No 
doubt, the owner of the Emma could hâve lawfully prevented any intrusion 
upon his claim, and hâve maintained the exclusive possession thereof. As said 
by the Suprême Court in Del Monte Min. & Mill. Co. v. Last Chance Min. & 
Mill. Co., 171 U. S. 55, 88, 18 Sup. Ct. 895, 43 L. Ed. 85 : 'A party who is in 
actual possession of a valid location may maintain that possession and excludc 
every one f rom trespassing thereon, and no one is at liberty to forcibly disturb 
his possession or enter upon the premises. At the same time the fact is also 
to be recognized that thèse locations are generally made upon lands open, un- 
inclosed, and not subject to any full actual occupation, where the limits of 
possessory rights are vague and uncertain, and where the validity of apparent 
locations ls unsettled and doubtful. TJnder those circumstances, it is not 
strange — on the contrary, it is something to be expected, and, as we hâve seen, 
is a common expérience — that conflicting locations are made, one overlapping 
another, and sometimes the overlap repeated by many différent locations. And 
while in the adjustment of those conflicts the rights of the first locator to the 
surface within his location, as well as to veins beneath his surface, must be 
secured and confirmed, why,' asks the court, 'should a subséquent location be 
held absolutely void for ail purposes, and wholly ignored? Recognizing it so 
far as it establishes the fact that the second locator has made a claim, and 
in making that claim has located parallel end Unes, deprives the first locator 
of nothing. Certainly, if the rights of the prior locator are not infringed 
upon, who is prejudiced by awarding to the second locator ail the benefits 
which the statute gives to the making of a claim? To say that the subséquent 
locator must, when it appears that his Unes are to any extent upon territory 
covered by a prior valid location, go through the form of making a relocation, 
simply works delay, and may prevent him, as we hâve seen, from obtaining an 
amount of surface to which he is entitled, unless ne abandons the underground 
and extralateral rights which are secured only by parallel end Unes. In 
this connection,' continued the court, 'it may be properly inquired, what is 
the significance of parallel end lines? Is it to seeure to the locator in ail 
cases a tract in the shape of a parallelogram? Is it that the surveys of min- 
erai land shall be, like the ordinary public surveys, in rectangular form, capa- 
ble of easy adjustment, and showing upon a plat that even measurement which 
is so marked a feature of the range, township, and section system? Clearly 
not. While the contemplation of Congress may hâve been that every location 
should be in the form of a parallelogram, not exceeding 1,500 by 600 feet in 
size, yet the purpose, also, was to permit the location in such a way as to 
seeure not exceeding 1,500 feet of the length of a discovered vein ; and it was 
expected that the locator would so place it as, in his judgment, would make 
the location lengthwise cover the course of vein. There is no command that 
the side lines should be parallel, and the réquisition that the end lines shall be 
parallel was for the purpose of bounding the underground extralateral rights 
which the owner of the location may exercise. He may pursue the vein down- 
ward outside the side lines of his location, but the limits of his right are not 
to extend on the course of the vein beyond the end lines projected downward 
through the earth. His rights on the surface are bounded by the several Unes 
of his location, and the end lines must be parallel, in order that going down- 
ward he shall acquire no further length of the vein than the planes of those 
lines extended downward inclose. If the end lines are not parallel, then, fol- 
lowing their planes downward, his rights will be either converging and di- 
minishing, or diverging and increasing, the further he descends into the earth. 
In view of this purpose and effect of the parallel end lines, it matters not to 
the prior locator where the end lines of the junior location are laid. No matter 
where they may be, they do not disturb in the slightest his surface or under- 
ground rights.' 

"The court accordingly answered in the affirmative this question propounded 
to it by the Circuit Court of Appeals for the Eighth Circuit : 'May any of the 
lines of a junior Iode location be laid within, upon, or across the surface of a 
valid senior location for the purpose of deflning for or securing to such junier 
location underground or extralateral rights not in conflict witi any rights of 
the senior location?' 
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"In the case of the Hidee Gold-Minlng Company, decided by the Secretary 
of the Interior January 30, 1901 (advance sheets), it was held that the location 
of a Iode mlnlng clafm may even be laid within, upon, or across the surface 
of patented Iode mining claims for the purpose of claiming the free and unap- 
propriated ground within such lines and the veins apexing in such ground, and 
of defining and securing extralateral underground rights upon ail such veins, 
where such Unes are established openly and peaceably, and do not embrace any 
larger area of surface, claimed and unclaimed, than the law permits. 

"As, therefore, upon the facts appearing, there was no valid objection to the 
Stemwinder location, the next question is, what rights did the owner of that 
location thereby secure? Confessedjy, he acquired nothing as against the 
Emma, elther on the surface or underground. But how is it as against the 
government and every subséquent locator? In the absence of any objection ou 
the part of the owner of the Emma, the locator of the Stemwinder had, as we 
hâve seen, the légal right to extend his lines upon and across that claim. The 
ground to the north and south of the Emma was, according to the findings, open 
and unappropriated public land, with a mineral-bearing ledge passing in a 
northwesterly and southeasterly direction tbrough the Emma and into the 
adjoining unappropriated public land to the north and south of that claim. 
Across that ledge and on unappropriated public land the locator of. the Stem- 
winder laid his southerly end Une, and along the course of the ledge and on 
unappropriated public land.he laid his westerly side Une. Across the ledge, 
partly on unappropriated public land and partly on the prior Emma location, 
he laid his northerly end Une, parallel with his southerly end Une, and along 
the course of the ledge, partly on the Emma and partly on unappropriated 
public land, he laid his easterly side Une, almost, if not quite, parallel with his 
westerly side Une. As, in the absence of any objection on the part of the 
owner of the Emma, the locator of the Stemwinder had the légal right to cross 
the prior location, his lines, as against the government and ail subséquent lo- 
cators, would therefore seem to hâve been perfectly laid. Under such circum- 
stances, we are unable to see why, as against the government and ail subsé- 
quent locators, the location should not carry precisely the same rights, surface 
and extralateral, that it would carry if none of the lines had been laid upon 
or over a prior location, which, under the statute governing extralateral rights, 
would give to the locator of the Stemwinder, as against the government and ail 
subséquent locators, the right to follow the dip of the vein in its departure 
from the westerly side Une of the claim indefinitely between vertical planes 
drawn through the parallel end lines extended indefinitely in their own direc- 
tion. We think, too, that this is the logical déduction to be drawn from the 
reasoning upon which the judgment of the Suprême Court in the case of Del 
Monte Min. & Mill. Co. v. Last Chance Min. & Mill. Co., supra, was based. In 
effect, the court below made, the south Une of the Emma the north end Une of 
the Stemwinder, thereby destroying the parallelism of the end Unes of the 
Stemwinder flxed by its locator, and either destroying ail of its extralateral 
rights entirely, or limiting them to converging lines interseeting at the point 
Y on the diagram. This is in conflict with what was held by the Suprême' 
Court in the Del Monte Case in respect to the Une, e, i, of the New York claim. 
That Une, which was the northerly side Une of the New York, stood in the 
same relative position to the Last Chance claim there involved as the south 
boundary of the Emma claim does to the Stemwinder ; and the Suprême Court, 
in answer to the third question submitted to it by the Circuit Court of Appeals 
for the Eighth Circuit, held that the easterly side Une of the New York did 
not constituée the end Une of the Last Chance claim there in question. Loca- 
tions of Iode mining claims are made for the purpose of reaching the under- 
ground veins. 'The area of surface,' said the court in the Del Monte Case, 'is 
not the matter of moment. The thing of value is the hldden minerai below, and 
each locator «ught to be entitled to make his location so as to reach as inuch 
of the unappropriated, and perhaps only partially discovered and traced, vein 
as is possible.' 171 U. S. 75, 18 Sup. Ct. 895, 43 L. Ed. 85." 

It cannot, therefore, be now held, as claimed by the appellant, that 
no extralateral right pertains to the Stemwinder claim. Nor are we 
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able to agrée with the appellant's counsel that the extralateral right of 
the Stemwinder should be bounded on the northerly side by a vertical 
plane drawn downward through the patented south Une of the Emma 
claim because of the placing of the stone monument already referred to ; 
and this for several reasons : First, it does not appear that the Stem- 
winder Mining Company, or its successor in interest, the appellee here- 
in, knew anything about the stone monument, or the oral agreement 
under which it was built, at the time they acquired their interest; sec- 
ond, the monument was but one point, and was insufficient to indicate 
any boundary line ; and, third, no connection is shown between the ap- 
pellant and the Emma and Last Chance claims, or any of their owners 
or locators— there was no privity between them, or any of them. 

Did the court below err, as against the intervening claims of the ap- 
pellant, in fixing the bounding planes of the extralateral right of the 
Stemwinder through the original north line of the Stemwinder, and 
through its amended south line? By this décision, it will be seen, the 
court confined the extralateral right of the Stemwinder within the lim- 
its of its original location, and did not extend it beyond the planes of its 
amended location; and in confining it, as it did, to planes drawn 
through the northerly end line of the original location and the southerly 
end line of the amended location, it is given less of the vein on its dip 
than would be included within planes drawn through the end lines of its 
amended location. Was it right, in going back to the original north 
line of the Stemwinder, in fixing its extralateral right as against tne 
intervening claims of the appellant ? That question, it seems to us, dé- 
pends upon whether or not the amendment of the location in question 
was an abandonment, for ail purposes, of the original ? If so, it would 
follow that the court below was in error in this particular. That there 
was no such intention on the part of the Stemwinder Mining Company 
was expressly declared in its notice of amended location, wherein it was 
stated that, the error in the course of the vein having been discovered — 

"The object of this amended location is to conform to the laws relating to 
ruining claims, both national and local, and to mark and deflne and record the 
same to the extent and with the boundaries hereinafter set forth, the same 
being within the boundaries so located, marked, and staked in the original loca- 
tion hereof, and not otherwise." 

Again it is declared in the amended notice of location : 

"It is further intended herein not to abandon in any manner or by implica- 
tion any rights, privilèges, property, possession, or title derived, originated, 
owned or held under the original location hereof ; but that the purpose hereof 
is to more particularly mark, locate, deflne and describe the ground, vein, and 
premises held by said company, without waiving any rights under said original 
location, ail of which the said company claims as the légal successor in interest 
and title and possession derived from said original locators." 

At the time of the original location of the Stemwinder, none of the 
claims hère set up by the appellant had been located. At the time of its 
location, it being supposed by its locator that the vein or Iode outcrop- 
ping within its surface boundaries ran in an easterly and westerly di- 
rection, and its then supposed side lines being, as a matter of fact, laid 
across the vein, and being substantially parallel, the law déclares that 
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those which the locator called his side Unes were in fact hîs end lines. 
Del Monte M. & M. Co. v. Last Chance M. Co., 171 U. S. 55, 18 Sup. 
C,t. 895, 43 L. Ed. 72; Last Chance M. Co. v. Tvler M. Co., 157 U. S. 
683, 15 Sup. Ct. 733, 39 L. Ed. 859 ; Flagstaff M. Co. v. Tarbet, 98 U. 
S. 463, 25 L. Ed. 253 ; Argentine M. Co. v. Terrible M. Co., 122 U. S. 
478, 7 Sup. Ct. 1356, 30 L. Ed. 1140; King v. Amy Silversmith M. Co., 
152 U. S. 222, 14 Sup. Ct. 510, 38 L. Ed. 419; Bunker Hill & Sullivan 
M. & C. Co. v. Empire State-Idaho M. & D. Co., 109 Fed. 538, 48 C. 
C. A. 665; Empire M. & M. Co. v. Tombstone M. & M. Co. (C. C.) 100 
Fed.. 910; Cosmopolitan M. Co. v. Foote (C. C.) 101 Fed. 518; Tvler 
M. Co,. v. Sweeney, 54 Fed. 284, 4 C. C. A. 329. And as they were 
laid, as the évidence shows, openly and aboveboard, without any forci- 
ble, clandestine, surreptitious, or otherwise fraudulent entry upon the 
ground of another, and without objection on the part of any one, 
the location of the Stemwinder thus made, carved out, as against the 
government, and any and every subséquent locator, a segment of the 
vein throughout its entire depth, which belonged to its locator. Del 
Monte M. & M. Co. v. Last Chance M. Co., 171 U. S. 55, 18 Sup. Ct. 
895, 43 L. Ed. 72 ; Empire State-Idaho M. & D. Co. v. Bunker Hill & 
Sullivan M. & C. Co., 114 Fed. 417, 52 C. C. A. 219. 

Unless the amended location of the Stemwinder operated as a total 
abandonment of the original, that segment of the vein, within the limits 
of the planes of the amended location, remains the property of the suc- 
cessors in interest of the original locator, against ail persons not pos- 
sessed of some prior right. That such amended location was not in- 
tended to operate as any such abandonment has already been shown by 
the express déclarations of the notice of amended location above quot- 
ed; and that, as a matter of law, it was not an abandonment of the 
original location, is equally clear. Thompson v. Spray, 72 Cal. 528, 14 
Pac. 182; Hallack v. Traber, 23 Colo. 14, 46 Pac. 110; McEvoy v. Hy- 
man, 25 Fed. 596 ; Morrison v. Regan (Idaho) 67 Pac. 955 ; Duncan v. 
Fulton (Colo. App.) 61 Pac. 244. 

The great width of the vein or Iode in question is also again pressed 
upon our attention by the learned counsel for the appellant ; extending, 
as he insists the évidence shows, beyond the west side line of the Stem- 
winder claim. In respect to this matter the court below said in its 
opinion : 

"The défendant also malntains that the apex of this Iedge Is so wide that 
it extends far to the westward of the west line of the Stemwinder. Upon this 
subject there is much and some very interesting testimony by experienced and 
scientific roining men, bût no one has been able to set deflnite limits to the 
ledge, and that it has no distinct hanging wall cannot be doubted. Its one dis- 
tinct and persistent feature is its foot wall. It was the axis of action. Upon 
it the supérincumbent mass of hanging eountry had its oscillating and grinding 
motion, resulting in the création of that heavy selvage or gouge now found 
upon it, and in so shaking and breaking up that hanging eountry as to change 
the relation of its component parts ; thus creating large masses of brecciated 
rock, fissures and cavities, through which the circulating minerai éléments de- 
posited theiçr ores. It would be expected that those conditions would decrease 
as we advaneefrom the line of fissure and action, until reaching a point where 
there had been no disturbance of the rocks. We would expect the évidence of 
mineralization to extend far beyond the ore deposits, and as far as the eountry 
had been disturbed, displaced, or brecciated, but we cannot eonclude that the 
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légal hanging wall extends to the limits of thèse influences. It ls a fact that 
in many ledges having a distinct hanging and foot wall, the country beyond 
either is more or less mineralized, and at times even small deposits of ore are 
found beyond the Unes of the walls. Yet no miner would say that such min- 
eralized country rock constituted a part of the ledge. It appears that in tins 
ledge the foot-wall country has very Httle mineralization or even minerai 
stains. The reason is évident. The heavy gouge prevented the escape in that 
direction of the minerai éléments, and the rocks having preserved their original 
compact formation, there were no cavities through which the minerai éléments 
could circulate. To hold that the ledge extends to the extrême limits of ail 
évidence of mineralization is not a reasonable or practicable proposition in 
such a formation as this. If not there, where then? Not beyond the ore de- 
posit Une, or where such strong indications of it are found that the miner 
could work or explore with the expectation of compensation. It cannot be 
doubted from the évidence that far beyond the Une where any miner, ac- 
quainted with this formation, would work for ore, there is much évidence of 
mineralized rock, quite similar to the material recognized as clearly within the 
ledge. So far as can thus far be concluded from ail the évidence of ore de- 
velopments, at and within a reasonable distance below the surface in the Stem- 
winder, I doubt that the apex proper in that claim exeeeds 250 to 300 feet in 
width. Suppose, however, that it does extend beyond the west Une of the 
claim ; the only effect would be, under the holding of the Court of Appeals in 
the King Case, 114 Fed. 417, 52 C. C. A. 219, that, if défendant owns that sur- 
face, it would own so much of the apex as lies within it. What its under- 
ground rights would be, is a problem I am not called upon to now solve." 

We are not prepared to hold that the court beiow was in error in the 
view thus taken of the évidence in the cause. But if it be conceded that 
the vein or Iode be as extensive in width upon the surface as contended 
by the appellant, the priority of the original Stemwinder location over 
the claims of the appellant hère set up being established, the. extraîateral 
right of the appellee would remain as rixed and decreed by the court be- 
low. Last Chance M. Co. v. Bunker Hill & Sullivan M. & C. Co. (de- 
cided at the présent term), 131 Fed. 579 ; Empire State-Idaho M. & D. 
Co. v. Bunker Hill & Sullivan M. & C. Co., 114 Fed. 417, 52 C. C. A. 
219 ; St. Louis M. & M. Co. v. Montana M. Co., 104 Fed. 664, 44 G. 
C. A. 120, 56 L. R. A. 725, and cases there cited. 

The judgment is affirmée. 
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REGINA MUSIC BOX CO. v. NEWELL et al. 

(Circuit Court, S. D. New York. July 11, 1904.) 

1. Patents— Infringement— Estofpel to Dent Validity. 

Mortgage trustées of a corporation lieensed under a patent, who hâve 
taken possession of the property on default, and through their agents 
hâve continued the business and to manufacture and sell the patented ar- 
ticle, placing the patent stamp thereon, are estopped to deny the validity 
of the patent when sued for the infringement. 

In Equity. Suit for infringement of patent. On demurrer to bill. 
Briessen & Knauth, for complainant. 
Clifford E. Dunn, Esq., for défendants. 

PLATT, District Judge. The second ground of demurrer is the 
only one pressed by the défendants, viz. : That the letters patent in suit 
are absolutely void for want of invention, by reason of matters patent 
upon their face, or of which the court wilï take judicial notice. By 
fiiing the demurrer the défendants admit the truth of certain salîent 
facts alleged in the bill, which I will recount as clearly and briefly as 
time and capacity will permit. Complainant, having title to letters 
patent for music box, No. 500,371, did, on December 4, 1897, sue for 
infringement one Alfred E. Paillard, who sold in New York the in- 
fringing product of the factory of a corporation, F. G. Otto & Sons, of 
New Jersey. Said corporation paid for the défense of said suit and 
furnished Paillard with counsel. On June 28, 1898, after proofs had 
been taken, it was agreed between complainant and said corporation 
that a decree for a perpétuai injunction should be entered against Pail- 
lard, and that said corporation should hâve a license, which was not as- 
signable, transférable, or divisible, for the full terni of the patent. This 
was done, and the 'corporation did business in New Jersey under the 
license. On April 1, 1900, the corporation became financially embar- 
rassed, and made a mortgage to Trumbull and Lewis as trustées. On 
May 18, 1903, said corporation defaulted in the payments of interest, 
and said trustées took possession. Said trustées placed Madison, Otto, 
and Schaub, who had been managers of the corporation, in charge of 
its business as their agents, and as such agents the trio conducted the 
business. After obtaining the license, the corporation naturally placed 
the patent stamp on the music boxes which it made and sold, and since 
the three officers and managers hâve been in charge as agents for the 
trustées they hâve continued to make and sell music boxes with the 
patent stamp upon them. The five parties are jointly sued for infringe- 
ment. 

Are the trustées in a position where they can avail themselves of the 
défense indicated by the demurrer ? They insist that they can, because 
the license expired under its own terms by the transfer of possession. 
But they hâve permitted the former managers of the corporation to 
continue the manufacture of music boxes as their agents, and to place 
the patent stamp upon them, thereby leading the purchaser to believe 

ï 1. See Patents, vol. 38, Cent. Dig. § 184 
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that the license still continues ; and it would seem that in equity they 
are estopped from now attacking the validity of the patent, under which 
they were made by the corporation, and which it is now alleged the 
agents are assisting the trustées to infringe. It is not incumbent upon 
the court at this time to seek out the shoulders upon which the blâme for 
the présent situation should be placed, but certainly its aid cannot, in 
ail fairness, be invoked in an enterprise which was not attempted by 
the corporation at a time when the path was plainly open, when it was 
f urnishing the sinews of war to Paillard in the early litigation. 
Let the demurrer be overruled. 



WESTINGHOUSE et al. v. NEW YORK AIR BRAKE CO. et aL 

(Circuit Court, S. D. New York. July 14, 1904.) 

No. 4,977. 

1. Patents— Infringement— Damages Recovebable. 

On an accounting for infringement of a patent, complainant ls entitled 
to recover the amount of the profits he would hâve realized, if he had 
made the sales which were made by défendant, where he was prepared to 
supply the demand, although it may exceed the profits made by défendant. 

2. Same— Aie Brakes. 

Profits and damages for infringement of the Westinghouse patent, No. 
376,837, for an improvement in air brakes, must be based on the sales by 
défendant of the entire triple valve structure, of which the emergency 
valve of the patent is the dominating feature, without which the entire 
structure would be without marketability. 

In Equity. Suit for infringement of letters patent No. 376,837, 
for an improvement in air brakes, granted to George Westinghouse, Jr. 
On exceptions to master's report. 

See 115 Fed. 645. 

Betts, Betts, Sheffield & Betts, for complainants. 
Charles Neave, for défendants. 

PLATT, District Judge. This weari-some contention ought to end 
at the earliest practicable date. I hâve tried to give it such attention 
as so large a matter deserves, and being well aware that my action is 
merely a necessàry stepping-stone to the final outcome, I présent 
my conclusions in ail brevity, trusting that I may be credited with hav- 
ing performed my duties with scrupulous care, and insisting that si- 
lence upon many points before me in no wise indicates a lack of appré- 
ciative interest. 

For obvious reasons, the law of the case must be accepted as laid 
down at the last hearing on the circuit. Any inclination toward an 
independent judgment upon the main question will, therefore, be 
sternly repressed, although it will not excite profound surprise if fur- 
ther proceedings shall carry the doctrine of Wales v. Waterbury a 

Hl. Accounting by infringer of patent for profits, see note to Brickell v. 
Mayor, etc., of City of New York, 50 C. C. A. 8. 
See Patents, vol. 38, Cent. Dig. §§ 567, 571. 
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itep beyônd the point at which necessity eompelled thé master to pause 
n his supplemental report. I am satisfied that the master's action 
Iherein is based upon a correct interprétation of the décrétai order, 
rtvhether exafnined from the view-point of its letter or of its spirit. 
The opinion of the Court of Appeals (63 Fed. 962, 11 C. C. A. 528), 
coupled with the facts found by the master in his original report, and 
the position taken by défendants upon those facts — in short, the entire 
situation which confronted Judge Wheeler at the hearing — makes it 
impossible to suspect that he was influenced toward so narrow and 
astute a construction of the injunctive order as that which the défend- 
ants insist that he adopted. 

The emergency valve could not be separated from the triple valve 
structure, the entire structure was an intégral device, it was unitary, 
it had à catalogue price, and no way of dividing the cost existed; 
and then, again, the emergency valve feature was not only a part of 
the triple valve structure, but dominated it, so that without that valve 
the entire structure had no marketability, and, whatever may be said 
of the other equipments, it is beyond dispute that no buyer would take 
at any price during the period of the accounting the triple valve struc- 
ture, unless the emergency valve were made a part of it. Such a 
structure the eomplainants were amply prepared to supply to any and 
every would-be purchaser. Structures containing the infringing com- 
bination were supplied by the' défendants. The rule is clear that the 
profits which the complainant might hâve gained by supplying such 
demand are recoverable as damages which it suffered thereby. It is 
also clear that, if such sum exceeds the profits which the défendants 
gained, such profits can be enlarged until they equal the eomplainants' 
losses, but that the two amounts cannot be àdded together and charged 
up to the défendants. In this situation, the problem becomes an ex- 
ceedingly simple one. The amount of profits which eomplainants 
would hâve made, if they had obtained the market supplied by défend- 
ants with infringing quick-action valve structures, would hâve been 
$128,397.40. 

The master's report is accepted, and the above sum is found to be 
due to the eomplainants from the défendants, with costs. 



BLT7MBERG v. A. B. & B. L. SHAW CO. 

(Circuit Court, S. D. New York. July 19, 1904) 

No. 2. 

1. Rkmovai, of Causes— Eîtect on Attachment. 

An attachment granted by a state court in a suît in whîch service was 
made by publication cannot be vacated by the fédéral court on removal, 
because the action la one in which such service is not provided for by 
the fédéral practice, but under section 4 of the removal statute (Act March 
3, 1875, c. 137, 18 Stat. 471 [U. S. Comp. St. 1901, p. 511]) it must stand 
as it would in the state court, whatever effect the failure to obtain Per- 
sonal service may hâve on its efficacy. 
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On Motion to Remand to State Court, and Motion by Défendant to 
Vacate Attachment. 

Wales F. Severance, for plaintiff. 
Daly, Hoyt & Mason, for défendant. 

LACOMBE, Circuit Judge. 1. The motion to remand this cause 
to the state court is denied. 

2. The motion to vacate the attachment granted by the state court 
is denied on the sole ground that the removal act (Act March 3, 187.5, 
c. 137, § 4, 18 Stat. 471 [U. S. Comp. St. 1901, p. 511]) provides that it 
shall not be disturbed, and without expressing any opinion as to whether 
the attachment can ever become fruitful in the event that no personal 
service be effected nor appearance entered, service by publication not 
being provided for by fédéral practice in actions such as this. 



KANB v. LUCKMAN. ' 

(Circuit Court, N. D. Iowa, Cedar Rapids Division. July 29, 1904.) 

No. 28. 

1. Sfecific Performance — Contract Enforceable— Definiteness of Terms. 

Plaintiff in a suit for spécifie performance testifled to the making of an 
oral contract with défendant for the purchase of 510 cows, in exchange for 
which he was to convey to défendant a farm situated in Missouri at a 
stated price, paying the différence in cash, and that he gave défendant a 
check for $100 to apply thereon. He was to some extent corroborated by 
another witness. Défendant testifled that the agreement was conditional ; 
that he was to go to see the land, and, if found to be as represented by 
plaintiff, on his return a written contract was to be made, and the check 
cashed and applied thereon. It was shown, without dispute, that he started 
the next day to see the land, taking another with him, and that on his re- 
turn he stated to plaintiff that the land was not at ail as represented, and 
refused to complète the trade, and tore up the check. It was also admitted 
by plaintiff that there was a mortgage on the land, and that it was not 
agreed whether he should pay it, or it should be assumed by défendant, 
which matter was to be determined later. Held, that such évidence did 
not entitle plaintiff to a decree for spécifie performance, under the settled 
rule that it must be clearly shown that the contract was eompleted, and 
that its terms were fair, and so definite and certain that they could not be 
reasonably misunderstood. 

2. S AME. 

An offer by plaintiff to pay the mortgage dld not relieve the contract 
from the objection of incompleteness, since neither plaintiff nor the court 
had power to complète it to bind défendant. 

3. SAME— MUTUALITY OF CONTRACT. 

Such contract, even if admitted, could not be specifically enforced by 
plaintiff, for want of mutuality in obligation, since, under the statute of 
frauds, both of Iowa, where it was made, and of Missouri, where the land 
was situated, it did not bind him to convey the land. 

*. SAME ADEQUATE REMEDY AT LAW— CONTRACT FOB PURCHASE OF CHATTELS. 

Under Rev. St. § 723 [U. S. Comp. St. 1901, p. 583], which provides that 
suits in equity shall not be sustained in either of the courts of the United 
States in any case where a plain, adéquate, and complète remedy may be 
had at law, such a court is without jurisdiction to decree the spécifie per- 
formance of a contract for the sale to plaintiff of a number of cowu dt a 

131 F.— 39 
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steted price per head, where there is no évidence to show that the cows 
lîaVè àny disfmctive or peculiar Value, which cànnot be determined in an 
action at law for damages, or that défendant is insolvent. 

5. Fedebal Courts— Equitt Jueisdiotion — Objection on Gbound of Adé- 
quate Eemedt at Law. 

In a suit in equity in a fédéral cbïirt, the objection that plaintiff has an 
adéquate remedy at law is jurisdictional, and may be made at any stage 
of the case» 

t>. COSTS — AlXOWANCE IN EQUITY — EXAMINING UNNECESSABT NUMBEB OF WlT- 

; .NESSES, . :-; ,,; 

Where the sùccessful party in a suit in equity has taken the testimony 
of a largely unnecessary number Of witnesses on an issue, ne will be al- 
lowêd as costs the fées and eost of èxàmination of only such number as the 
court deems reasonable. 

In Equity. Suit for spécifie performance of contract. 

Suit in equity to enforce spécifie performance of an alleged oral contract for 
the purchase by plaintiff from défendant of 510 cows. It was commenced in 
the district court of Iowa in and for Johnson county, and removed to this court 
by the défendant upon the ground of diverse citizenship of the parties. The 
pétition was flled January 20, 1903, and therein it is alleged, in substance: 
"That on January 8, 1903, the plaintiff bought of the défendant five hundred 
and ten cows then, in the hands of farmers in Johnson and other counties in 
Iowa, under contracts with défendant therefor, at the agreed price of twenty- 
five dollars a head, to be paid in a reasonable time. That such agreement was 
as follows : That plaintiff, having been the owner of three hundred and fifty- 
seven acres of land in Rails county, Missouri [describing it], should pay by 
check the sum of one hundred dollars down upon the cows aforesaid, and exé- 
cute a good and suffleient deed and furnish an abstract of title to said land to 
the défendant (said land to be flgured at thirty dollars an acre) ; and, if de- 
fendant had exactly flve hundred and ten cows, the plaintiff, in addition to the 
one hundred dollars paid by check, was to pay défendant the remainder of the 
différence in value between the land at thirty dollars an acre and the cost of 
the cows, but, if the number of cows was greater or less than five hundred and 
ten, then the cows were to be valued at twenty-five dollars a head ; and said 
parties mutually and orally agreed to the terms of such sale. That the com- 
plainant at the time of such agreement executed and delivered to défendant a 
check of one hundred dollars as part payment on the purchase price of said 
cows, and défendant so accepted and received said check, which would hâve been 
paid on présentation to the bank upon which it was drawn. That défendant un- 
lawfully and unjustly refuses to stand by or further exécute the oral contract 
herein alleged. That the contracta between défendant and the farmers in whose 
possession said cows were, are advantageous to the owner of said cows. That 
by the terms of such contracts the farmers agreed to pay défendant, as rent per 
annuin for said cows, six dollars each for sortie, "and seven dollars each for 
others, which contracts enhance the value of said cows, and provide employ- 
aient and use for the same ; and the cows so under contract hâve a peculiar 
and distinctive value, that they would not hâve but for such contracts, and 
complainant cannot be fully compensated by a money judgment in lieu of the 
spécifie performance of said oral contract That the plaintiff has a clear légal 
title to said land before described, free from incumbrance, except a mortgage 
of about six thousand dollars. That, in regard to said mortgage, the défendant 
agreed to inform plaintiff whether défendant would take the land subject to 
said mortgage, and assumé payment of the same, or require plaintiff to pay the 
same. That plaintiff brings into court for défendants use, and tenders here- 
with, an abstract of title of said land, and a warranty deed thereof, and asks 
défendant to inform plaintiff whether he desires to assume the said mortgage, 

T 5. See Equity, vol. 19, Cent. Dig. §§ 173-176. 

1 6. Right to costs in equity, see note to Tug River Coal & Sait Co. v. Blrgel, 
17 C. C. A. 368. 
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as a part of the considération of sald premises, or whether he desires to hâve 
plaintiff pay the same and free the land of sald Ineumbrance. That défendant 
has no tangible property In Iowa, except said cows, and plaintiff fears défend- 
ant will, unless restrained, sell or dispose of bis lnterest In said cows, or a part 
thereof. That, If said cows were sold by défendant, plaintiff would lose the 
bénéficiai contracts under whlch farmers and others hold the same, and would 
suffer irréparable loss and injury. Wherefore the petitioner asks that a tem- 
porary writ of injunction issue, restraining défendant f rom selling or disposing 
of said cows, or making any contracts in relation thereto ; * * * that, upon 
the final hearing, petitioner hâve a decree of spécifie performance against de- 
fendant, conveying and quieting the title in plaintiff of ail of said cows ; that 
the court détermine whether plaintiff is to cancel and pay off said mortgage, or 
whether défendant will assume the same as a part of the considération of said 
land ; and for such other and further relief as may be équitable." 

February 12, 1903, a supplemental pétition was filed in the state court, in 
which it is alleged, in substance, "that the cows bought by plaintiff from de- 
fendant are in the hands of farmers, in lots of from one to five or ten, and held 
under many contracts, some of which expire March 1, 1903, and others do not so 
expire, but the cows are to be held thereunder ; that, by the agreément between 
plaintiff and défendant, plaintiff was to take said cows as of the date of March 
1, 1903, and renew or otherwise change the contracts under which said cows 
are held at this time, or assume the liability of défendant therein, and, in any 
event, plaintiff was to be the owner of said cows in the contracts aforesaid, 
and to be entitled to ail the benefit, profit, or issue arising thereunder, as well 
as to assume the liability of said défendant; * * * that the lease of the 
land described in the original pétition, which plaintiff traded to défendant, ex- 
pires March 1, 1903 ; that plaintiff Is ready to deliver his warranty deed accord- 
ing to his contract, and to give défendant possession thereof." 

A temporary injunction was issued by the state court as prayed. The answer 
of défendant is, in substance : "That he dénies the allégations of the pétition 
and supplément, except as admitted. Admits that he owns the five hundred 
and ten cows as alleged. That plaintiff and défendant verbally agreed upon a 
trade whereby défendant was to sell to plaintiff said cows at twenty-five dollars 
a head, and take in part payment therefor three hundred and fifty-seven acres 
of land in Rails county, Missouri, at thirty dollars an acre, which was to in- 
clude the crop of 1902 raised upon said land, and the balance in cash, providing 
said land was as represented by plaintiff. That défendant had never seen said 
land, and, to induce défendant to enter into said verbal agreément, plaintiff 
verbally represented and said to défendant that said land was a good prairie 
farm, ail tillable land, suitable for farm purposes, except about forty or fifty 
acres of timber land, which was not more than needed for said farm, which 
timber land could be easily cleared off, and the land converted into good, tillable 
land ; that the buildings on said land were ail located on or near a public high- 
way. That said agreément was to be reduced to writing, and plaintiff was to 
make défendant a warranty deed, and furnish an abstract showing the land to 
be free and clear of ail liens and incumbrances. That plaintiff did deliver to 
défendant a check for one hundred dollars, which was accepted by défendant 
with the express understanding that, if said land was as represented by plain- 
tiff, then the oral contract was to be reduced to writing, signed by both parties, 
and the check was then to be considered as part payment on said cows. That 
in pursuance of said verbal agreément this défendant went from Iowa City, 
Iowa. to Rails county, Missouri, on January 9, 1903, saw said land, and found 
that the same was not as represented by plaintiff, and not worth more than 
four or five dollars an acre [and deseribing the particulars in which it was not 
as represented]. That he immediately returned to Iowa City, and so informed 
plaintiff, and told him that he (défendant) would not take the land, because it 
was not as plaintiff had represented it ; that he would not complète the agreé- 
ment. And défendant thereupon destroyed the check for one hundred dollars, 
which he had never presented for payment, and which, in fact, never was paid. 
That the représentations of plaintiff as to the quality of said land were false 
and f raudulent, known by him to be so, and were made by plaintiff with intent 
to deceive and defraud défendant and induce said trade, and that défendant 
relied on said représentations in making said deal. That the alleged contract 
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was never reduced to writing, nor signed by either of the parties, nor was any 
part of the priée of said land ever paid by défendant, nor of said cows by plain- 
tiff ; and none of said land was ever delivered to, or possession thereof taken 
by, défendant, and none of said cows delivered to, or possession thereof taken 
by, plaintiff, and that said contract is wholly within the statute of frauds." 

Remley & Ney and Ranck & Bradley, for complainant. 

A. E. Maine and Dawley, Hubbard & Wheeler, for défendant. 

REED, District Judge (after stating the facts). The controlling 
questions arising in this suit for détermination are : (1) Has the com- 
plainant shown a completed contract between himself and the défend- 
ant, not within the statute of frauds? And (2) If he has, is it one that 
equity will decree to be specifically performed? A large amount of 
testimony has been taken, much of it conflicting, and that of plaintiff 
and défendant individually as to the consummation of a completed con- 
tract between them irreconcilably so. Such of it as it is deemed nec- 
essary to refer to will be stated in the course of the opinion. 

1. Spécifie performance will not be decreed unless it is clearly shown 
that the contract is completed, and that its terms are fair, and so defi- 
nite and certain that they cannot be reasonably misunderstood. Col- 
son v. Thompson, 2 Wheat. 336, 4 L. Ed. 253 ; Purcell v. Miner, 4 
Wall. 514, 18 L. Ed. 435; Carr v. Duval, 14 Pet. 79, 10 L. Ed. 361; 
Nickerson v. Nickerson, 127 U. S. 668, 8 Sup. Ct. 1355, 32 L. Ed. 314; 
Hennessey v. Woolworth, 128 U. S. 438, 9 Sup. Ct. 109, 32 L. Ed. 
500 ; Dalzell v. Dueber Watch Co., 149 U. S. 315, 13 Sup. Ct. 886, 
37 L. Ed. 749 ; Wesley v. Eells, 177 U. S. 370, 20 Sup. Ct. 661, 44 L. 
Ed. 810; Minnesota Tribune Co. v. Associated Press, 83 Fed. 350, 
27 C.C. A. 542. 

In Purcell v. Miner, 4 Wall. 513, 18 L. Ed. 435, it is said : 

"Meïe breach of the paroi promise will not make a case for the interférence 
of ,â chancellor. It is plain that a party who claims such interférence has the 
buirden of proof thrown on him. He knows that the Iaw requires written évi- 
dence of such contracts, in order to their validity. He has acted with great 
négligence and folly who has paid his money without getting his deed. When 
he reqnests a court to interfère for him and save him from the conséquences 
of his own disregard of the law, he should be held rigidly to full, satisf actory, 
and indubitable proof : First. Of the contract and its terms. Such proof must 
be clear, definite, and conclUsive, and must show a contract leaving no jus de- 
liberandï or locus peenitentiae. It cannot be made out by mère hearsay, or évi- 
dence of the déclarations of a party to mère strangers to the transaction, in 
chance conversation, in which the witness had no reason to recollect, from in- 
terest in the subject-matter, which may hâve been imperfectly heard, or inac- 
curately remembered, perverted, or altogether fabricated — testimony, therefore, 
impossible to be contradicted. Second. That the considération has been paid 
or tendered. But the mère payment of the price, in part or in whole, will not 
of itself be sufficient for the interférence of a court of equity ; the party having 
a sufBcieht remedy at law to recover back the money. Third. Such a part per- 
formance of the contract that its reseission would be a fraud on the other party, 
and côuld not be fully compensated by recovery of damages in a court of law." 

In Minnesota Tribune Co. v. Associated Press, 83 Fed. 350, 27 C. 
C. A. 542, Thayer, Circuit Judge, speaking for the Circuit Court of 
Appeals for this circuit, says: 

"A suit for spécifie performance can only be maintained where the terms of 
the agreement are so précise that they cannot be reasonably misunderstood. If 
the contract which the complainant seeks to enforce is vague or uncertain, a 
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court of equity will not interfère, but will leave Mm to his légal remédies ; and, 
where the contract ie clearly susceptible of jlifferent interprétations, a court of 
equity ought not to take the chances of decreeing its spécifie exécution in a 
way which will possibly do violence to the intention of the parties thereto. In 
ail such cases, as well as where a contract is not fair and just in ail its parts, 
* * * the party seeking to enforce it should be remitted to his action for 
damages." 

The other cases cited are to the same effect, and they establish the 
rule by which this controversy must be determined. Has the plaintif!, 
by his testimony, brought himself within this rule? Much of the 
testimony goes to the question as to who first proposed, and was the 
more anxious, to make the trade which is the subject of the controversy 
between the parties. This is not of great importance. The vital ques- 
tion is, did the parties get beyond negotiations, and finally agrée upon 
definite terms for an exchange of their properties, and that such agree- 
ment was not within the statute of frauds? It is completed contracts 
that conclude parties, and not mère negotiations. From the testimony 
it appears that the parties were negotiating for several days. The 
plaintifï at first wanted $30 an acre for his land, not including the crop 
of 1902 raised thereon; and the défendant wanted to tum in only a 
part of his cows, at $30 a head. Défendant had never seen the land, 
and plaintifï several times during the negotiations suggested to him that 
he go and look at it. Défendant says that, in reply to thèse sugges- 
tions, he told plaintiff there was no use in going to look at the land 
until it was certain they could agrée upon terms of an exchange, and 
then he would go and look at it. A Mr. Hill was instrumental in 
trying to bring about the deal, and was employed by défendant, after 
negotiations had been pending for some days, to do so. Plaintiff says 
that on january 8th défendant was around his store nearly ail day, 
urging a trade, and that upon that day they finally agreed upon a con- 
tract. In regard to this he says, after telling of the negotiations : 

"Q. Did you finally reach a conclusion on January 8th as to the sale of the 
land? A. Yes, sir; it was just about six o'clock, and I said I would see him 
in the morning. He says : 'No, sir, you won't ; you will see me right now. 
We will close this right now. I worked too hard to get this deal to hâve any 
fooling about it.' * * * Charley Chansky, my workman, was in the store. 
That was ail. I said, 'What do you want to do?' He said, 'Mr. Maine is my 
lawyer, and we will go there.' We started, but Mr. Maine's office was closed — 
there was no light there — and we came back into the store ; and, before going 
in, Mr. Hill made a proposition to give him a hundred dollars, and I gave him 
a check for a hundred dollars. He says, 'Corne back after supper,' and I says, 
'No ; I won't corne back.' Q. What was said about how you would trade? A. 
Well, I was to take the cows at twenty-five dollars a head, and he was to take 
the land at thirty dollars an acre. Anything under the number of cows — I 
was to hâve twenty-five dollars in cash for any number of cows he couldn't 
furnish up to five hundred or five hundred and ten. I told him there was a 
mortgage on the place ; I would clear it if he wanted me to. I believe he rather 
talked as though he would like to hâve it clear. I believe that is about the way 
he wanted it. But I told him it was immaterial to me ; that I would clear it, 
or leave it as it was ; that it was only bearing 5%. This conversation occurred 
several times before I gave him the check. We were going to Maine's office to 
close the deal in the way you would close up a deal, I suppose — to put it in 
writing. We were to go there and put it in writing. When we didn't find him, 
we closed it by his accepting one hundred dollars. Q. How did the check read? 
A. 'Payment on 500 cows on land deal.' It was dated January 8, 1903, payable 
to order of Frank Luckman, one hundred dollars, on Iowa City State Bank. I 
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had plenty of money in the bank at that time to pay the cheek. 'Couldn't say 
where that check is now. I saw it since. * * * He never offered me the 
chèck back, not at that time. Hill said, 'Write a eheck for a hundred dollars.' 
He was not satisfled, on account of Mr. Maine not being at his office, and, to 
satisfy him, Hill asked him, would he be satisfled with a check, and he said he 
would. Hill first made the proposition that I pay him some money, but I had 
none in the safe. Then Hill asked if he would be satisfled with the check, and 
he said he would. When I delivered him the check, I went home, and left Hill 
and Luckman in the store. * * * I saw them next day. Luckman said: 
'If you don't take two hundred head of cows, I won't call it a trade, and I will 
go down and look at the land ; and, if it don't suit me, I won't take it.' I told 
him : 'No ; I traded for flve hundred. I won't take two hundred.' I saw him 
after that several times. * * * In the trade there that evening there was 
nothing said about the lease of the land. I showed him the lease January 8th. 
I was to assign him the lease. That was the proposition finally accepted — that 
he was to hâve the deal just as I got it. * * * The mortgage is still on that 
land. I can pay it off, or give it with the mortgage. Either way suits me. I 
don't care. * * • 

Cross-examination : "Up to the night that this trade was made, we had 
reached no definite agreement Up to that time he refused to trade me ail of 
his cows, and I had refused to trade my land with the crop. * * * Next 
day after the trade, Luckman told me he was going to Missouri. He told me 
who was going with him. I can't recollect what I said, but possibly I did say, 
'Why can't Jim [my brother] go down with you ?' If I did, I had reasons for it. 
After he came back from Missouri, I think he did tell me the farm was not 
anything like I represented. I know that he complained about the farm. I 
learned that he tore up the check that I gave him." 

Redirect examination : "I didn't understand that the cows were to be moved 
out of the hands of the f armers who had them under contract. * * * I un- 
derstood there was sïmply to be a deed made to Luckman after the time I gave 
the check, and he was to turn over the contracts to me, and the différence in 
value, if any, was to be settled. The time for doing any part of that at the time 
of making the contract and delivery of this check was not flxed. Prior to the 
time Of making the contract, we talked about the rent that they were paying 
for the cows, and how long the contracts run — some of them run for four years ; 
the shortest for a year. We had one of his contracts, which we examined many 
limes. I knew what they were." 

This is substantially ail of the testimony of the plaintif! as to what 
occurred at the time the check was delivered and the contract com- 
pleted as he claims. It is over the objection of défendant as being 
within the statute of frauds. Mr. Hill substantiates him in many par- 
ticulars, but not in ail. 

The défendant, after relating their negotiations for several days, says ■ 

"I saw Kane January 8th at his store. Mr. Hill was with me there in the 
afternoon, and after six o'clock there was nobody but Kane when Hill and I 
came in." 

After relating some of the negotiations, the witness continues : 

"Well, I says, 'I will put in 510 [cows], and I will go down to-morrow and 
look at the farm, and, If the farm Is what you claim it is, when I come back 
we will make a trade.' There was a check given. Mr. Hill said, 'Better give 
Frank a check for $100.' I said, 'No ; there is no need of it. Wait until I come 
back from Missouri.' Hill said, 'Better give him a check.' 'Tes,' says Kane ; 
'better give him a cheek for $100.' They insisted on my taking it, and I took 
it and put it in my pocket. The contract was to be drawn when I came back 
from Missouri, if I was satisfled about the farm. If the bargain went through, 
the cattle were to be delivered the lst of March, and I Was to get possession of 
the land the lst of March. This was about half past six o'clock in the evening. 
Mr. Kane went north, and Hill and I went south. It was ail done in fifteen 
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minutes' time. I saw Kane at his store next morning about eiglit o'clock, and 
said, 'Which is the best way to go down to this farm?' And he say», 'There is 
two ways of going. Let's go up to Dayton's office, and he will know better than 
I do.' We went to Dayton's office, and Kane asked Dayton which was the best 
way to go down, and Dayton said, 'You can't go until this evening, but the 
best way is to go to Quincy, 111., change cars, and go to Monroe City.' And they 
gave me directions to go from Monroe City to reach the farm. They called it 
the 'Lundburg Farm.' Cp to this time I didn't know where the farm was lo- 
cated. At the time of the conversation that morning, as we came down from 
Dayton's office, Mr. Kane says, 'Is there anybody going down with you?' 1 
says I was going to try to get Will Havard ; and Kane says, 'Why can't Jim 
go?' I says, 'Yes; Jim can go if he wants to;' and he says, 'Will you pay his 
way?' and I says, 'No.' Jim didn't go with us. I went down that evening to 
the farm, and we went out to see it Saturday morning. Havard was with me. 
We went over the farm. [Witness described the farm in détail, and says that 
it was nothing like what Kane represented it to be.] I got back to Iowa City 
Sunday morning, January llth, and saw Kane Monday morning at his store, 
and I said to him : 'Mr. Kane, you are a good one. You are a dandy, for to 
hâve me go down to Missouri to look at this farm. Why in the world didn't 
you tell me what this farm was? It is no prairie farm. It is no such thing. 
It is pretty nearly ail timber, brush, and caflons. There is places on there 
that a goat couldn't climb.' 'Well,' he says, 'If you don't want to trade, what 
is the use of running the farm down?' I says, 'I ain't running it down.' 'Well,' 
he says, 'Havard is running it down ail around town.' Afterwards I tore up 
the check, and Hill said I ought not to hâve done so, and I said it was no 
good." 

Several witnesses testified in behalf of complainant that défendant 
told them he had made a trade with Kane. Défendant admits conver- 
sations with some or ail of thèse witnesses, but dénies that he told 
them he had made a trade, but did say that he was talking with Kane 
of trading for the land. At least one witness testifies that Kane told 
him that he (Kane) was trying to trade this land in Missouri to Luck- 
man, that Luckman had gone to Missouri to look at it, and that, if they 
didn't complète the trade, complainant would then talk with the wit- 
ness about trading with him. 

Without further stating the testimony, it must suffice to say that 
défendant positively dénies that a trade was completed, and says that 
the agreement, so far as reached, was conditional upon the land being 
as represented by complainant; that he was to go to Missouri and 
look at it, and that the check was received by him with the express 
understanding that, if the land was as represented, the contract was 
to be put in writing, signed by the parties, and the check was then to 
be considered as part payment, and the deal finally settled by March 
lst ; that he did go to Missouri, starting on January 9th, and saw the 
land ; that it was not as represented by complainant ; that he at once 
returned to Iowa City, and so informed complainant, and that he would 
go no further with the deal, and tore up the check, which had never 
been presented for payment, and never was, in fact, paid. That de- 
fendant did go to Missouri, saw the land, returned at once, and told 
complainant it was not as represented, and that he would go no further 
with the deal, is established beyond controversy. Complainant al- 
lèges in his pétition that he was to take the cows as of March lst, but, 
in his testimony, says that nothing was said about this. In regard 
to the mortgage, it clearly appears that no agreement was reached as 
to whether complainant was to pay the same, or défendant was to as- 
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sume it, and th& prayer of the pétition is that the court shall détermine 
which shall be done. The testimony is silent as to the amount of this 
mortgage, its date, and when it matures. Ail that complainant says 
about it is that it bears 5,per cent. This might be a favorable rate of 
interest, but whether the lban would be a désirable one for défendant 
to carry would dépend upon other terms of the mortgage. In the 
pétition the . complainant allèges that défendant was to détermine 
whether or not he would assume the mortgage. The parties had a 
right to agrée to this, and, if it was a part of their negotiations, and 
they did not agrée thereon, then the terms of the exchange were not 
finally completed. It also appears from the testimony that thèse par- 
ties met the morning after the alleged agreement, and had a conver- 
sation about the deâl, arid about defendant's going to Missouri to look 
at the land. They do not agrée as to what the conversation was, but 
the fact that it was had, that the check was not presented for payment, 
and that défendant started'ôn the first train that he could go on to see 
the land, tend at least to corrpborate défendant that the trade was not 
finally consummated. True, the passing of the check tends to show 
an agreement of some kind, but that is not conclusive, and if it was 
received with the understahding that the agreement, whatever it was, 
was conditioned upon the land being as represented by the com- 
plainant, the parties had not passed the stage of negotiations, and 
either might still withdraw therefrom. 

In argument, counsel for complainant anticipated that the question 
of the compjetion of the contract, because of the failure of the parties 
to agrée in respect to the mortgage and the time of the final settlement, 
would be raised, and said that it might be conceded that the deal was to 
be settled Mardi lst, as claimed by défendant, and that, as to the mort- 
gage, the complainant would pay it, and relieve défendant therefrom, 
and that would eliminate thèse questions. But that would be permit- 
ting the complainant to make the contract, which the parties hâve 
failed to agrée upon. Thèse matters go deeper than counsel seem to 
suppose, and to the vital question of the case, which is, did the parties 
finally agrée upon the terms of the contract? If they did not, nego- 
tiations were still pending, and the court cannot complète the contract 
for them. 

In Dalzell v. Dueber Watch Co., 149 U. S. 315, 13 Sup. Ct. 886, 
37 L. Ed. 749, above, Mr. Justice Harlan says: 

"From the time of Lord Hardwieke, it has been the established rule that a 
court of chanceFy will not decree spécifie performance unless the agreement is 
certain, fair, and just in ail its parts [citing the authorities], and the rule has 
been repeatedly affirmed and acted upon by this court. * * * So this court 
has said that, chancery will not decree spécifie performance if it be doubtful 
whether an agreement has been concluded or is a mère negotiation, nor unless 
the proof is clear and satisfactory, both as to the existence of the agreement 
and as to its terms." 

In Pom, Spec. Per. § 145, it is said: 

"In order that any agreement, whether covered by the statnte or not. 
whether written or verbal, mày be specifically enforced, it must be complète 
in ail its parts ; that is, ail the terms which the parties hâve adopted as por- 
tions of their contract must be finally and deflnitely settled; and none must 
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be left to be determined by future negotiation ■; and tMs ls true without any 
regard to the comparative Importance or unimportance of thèse several terms." 

It is alleged in the pétition that complainant was to assume the lia- 
bility of défendant in the leases of the cows to the farmers. What 
this liability is, nowhere appears in the évidence; but, if it did, how 
could the court in its decree compel the farmers to accept complainant 
in lieu of défendant for such liability, whatever it is, and absolve de- 
fendant therefrom? It is, to say the least, doubtful, under this tes- 
timony, whether an agreement was finally concluded, and its terms 
definitely settled by thèse parties. 

Again, the gênerai rule is that the contract must be mutual in 
obligation, at least before it will be specifically enforced against either 
of the parties. If, therefore, from the nature or form of the contract 
itself, or for any other reason, the agreement devolves no obligation 
upon one of the parties, or if it cannot for any reason be specifically 
enforced against him, then he is not entitled to the remedy of spécifie 
performance against the other, even though in a bill therefor he ex- 
presses a willingness or offers therein to perform on his part. Luse 
v. Deitz, 46 Iowa, 205 ; Bodine v. Glading, 21 Pa. 50, 59 Am. Dec. 749 ; 
Hawley v. Sheldon, Har. Ch. (Midi.) 420 ; Fry on Spec. Perf . § 286 ; 
Pom. Spec. Perf. § 163 et seq. The Iowa and Missouri statutes both 
require an agreement for the sale of land to be in writing, and signed 
by the party to be charged. 

The Iowa statute is as follows : 

Section 4625, Code 1897: "Except where otherwise especially provided, no 
évidence of the following enumerated contracts is compétent unless it be in 
writing, signed by the party charged or his authorized agent: (1) Those re- 
lating to the saie of Personal property where no part of the property is de- 
livered and no part of the price paid ; * * * (4) those for the création or 
transfer of any interest in lands." 

Section 4626: "The provisions of the * » » 4 th subdivision of the pre- 
ceding section do not apply where the purchase money or any portion thereof 
has been received by the vendor, or when the vendee with the actual or implied 
consent of the vendor bas taken and held possession under the contract 
* • *" 

This statute, in effect, is the same as the English statute, and the 
décisions construing that statute are applicable to this. Westheimer 
v. Peacock, 2 Iowa, 528. The words "purchase money" mean consid- 
ération to be paid for the land. Devin v. Himer, 29 Iowa, 297. 

The statute of Missouri is : 

"No action shall be brought * * * upon any contract made for the sale 
of lands or any interest in or concerning them * * * unless the agreement 
upon which the action shall be brought, or some mémorandum or note thereof, 
shall be in writing, and signed by the party to be charged therewith, or some 
other person by him thereto lawfully authorized in writing." Rev. St. Mo. 
1899, § 3418. 

This alleged contract, so far as it relates to the cows and leases 
thereof, might be controlled by the Iowa statute; but, as the land is 
in Missouri, any sale or contract for the sale thereof, to be valid, must 
conform to the law of that state. United States v. Crosby, 7 Cranch, 
115, 3 L. Ed. 287; Kerr v. Moon, 9 Wheat. 566, 6 L. Ed. 161; Me- 
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Cormick v. Sullivanti Ip.Wheat. 192, 6 L. Ed. 300; United States v. 
Fox, 94 U. S. 315, 24 L. Ed. 192; Story's Conflict (7th Ed.) §§ 435, 
436. ; 
In United States v. Fox, above, it is said: 

"It is an established principle of the law, every where reeognized, arising froru 
the necessity of the case, that the disposition of immovable property, whether 
by deed, descent, or any other mode, is exclusively subject to the government 
within whose jurisdiction the property is situated." 

Under either of thèse statutes, could the contract in this case, as 
claimed by the complainant, be enforced against hira? If not, is there 
such a mutuality of obligation that it could be enforced against défend- 
ant either at law or in equity ? It was not signed by the complainant 
or his authorized agent; no part of the considération to be paid for 
the land was received by him, or possession of the land taken by the 
défendant. The words, "Payment on 500 cows on land deal," if writ- 
ten upon the check which it is claimed was accepted by défendant as 
part payment of the cows, cannot be construed as an agreement or 
mémorandum by the complainant to convey the land ; and, even if it 
could be, such agreement would be void for incompleteness and uncer- 
tainty. Williams v. Morris, 95 U, S. 444^=55, 456, 24 L. Ed. 360. 
The check was intended as part payment by complainant on the cows, 
and not as part payment to be received by him on the land. There 
is nothing, therefore, to take the case out of the statute of frauds of 
either state, so far as the complainant is concerned ; and, if suit was 
brought against him by défendant in either state to enforce conveyance 
of the land, it seems clear that the complainant could successfully dé- 
fend upon this ground alone. The alleged contract is entire, and, 
unless it could be enforced in its entirety against complainant, it should 
not be enforced against the défendant. 

2. Is the contract, as claimed by complainant, one that a court of 
equity, in any event, will decree to be specifically performed? 

The Reyised Statutes of the United States provide : 

"Sec. 723. Suits in equity shall not be sustained in any of the courts of the 
United States, in any case where a plain, adéquate and complète remedy may 
be had at law." [U. S. Comp. St. 1901, p. 583.] 

In New York Guaranty Co. v. Memphis Water Co., 107 U. S. 214, 
2 Sup. Ct. 286, 27 L. Ed. 484, it is said : 

"This enactment" (section 723, Rev. St. [U. S. Comp. St. 1901, p. 583]) "cer- 
tainly means something, and, if only declaratory of what was always the law, 
it must at least hâve been enacted to emphasize the rule and impress it upon 
the attention of the courts." 

In Root v. Ry. Co., 105 U. S. 189, 26 L. Ed. 975, the grounds upon 
which courts of equity will entertain suits and afford relief are clearly 
stated. At page 212, 105 U. S., 26 L. Ed. 975, it is said : 

"The resuit of the argument is that whenever a court of law is compétent to 
tàke cognizahcë of â right, and has power to proceed to a judgment which 
affiords a plain. adéquate, and complète remedy, without the aid of a court of 
equity, the plaintiff must proceed at law, because the défendant has a con- 
stitutional right to a trial by jury." 

To the sàme éffect is Hipp v. Babin, 19 How. 271, 15 U Ed. 633, 
and Parker v. Mfg. Co., 2 Black, 545, 17 L. Ed. 333. 
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That a contract for the purchase of chattels will not ordinarily be 
decreed to be specifically performed by a court of equity because the 
law affords an adéquate remedy in damages for the breach of such a 
contract, is not seriously questioned. That such is the rule is plain. 
Clark v. White, 12 Pet. 178, 9 L. Ed. 1046 ; Richmond v. Ry. Co., 33 
lowa, at page 480 ; First Nat. Bank v. Day, 52 Iowa, 680, 3 N. W. 
728 ; Hull v. Hull, 117 Iowa, 63, 90 N. W. 496 ; Pierce v. Plumb, 74 
111. 326 ; Moulton v. Warren Mfg. Co., 81 Minn. 259, 83 N. W. 1082 ; 
3 Parsons' Contracts, 364, 365 ; 3 Pomeroy's Equity (2d Ed.) § 1402 ; 
Pomeroy's Spécifie Performance of Contracts, § 11 et seq. ; 2 Story's 
Equity, § 717. 

In section 1402, 3 Pomeroy's Equity, it is said : 

"Whenever a contract conveying real property is unobjectlonable » * * 
it is as much a matter of course for a court of equity to decree spécifie 
performance as it is for a court of law to give damages for its breach. 
As to chattels, the doctrine is equally well settled that equity will not, in 
gênerai, decree the spécifie performance of contracts concerning them, because 
their money value, recovered as damages, will enable the party to purchase 
others of like kind and quality. * * * But where particular chattels hâve 
some spécial value to the owner over and above any pecuniary estimate, 
* * * or where they are unique, rare, and incapable of being reproduced by 
money damages, equity will decree spécifie delivery of them to their owner, and 
the spécifie performance of contracts concerning them." 

The rule and the exceptions thereto are more fully stated in Pomeroy 
on Spécifie Performance of Contracts, §§ 11, 12. 
In Story's Equity, § 717, it is said : 

"So courts of equity will not generally decree performance of a contract for 
the sale of stock or goods, not because of their Personal nature, but because the 
damages at law, calculated on the market price of the stock or goods, are as 
complète a remedy to the purchaser as the delivery of the stock or goods con- 
tracted for, inasmuch as with the damages he may ordinarily purchase the 
same quantity of like stock or goods." 

It is urged in behalf of the complainant that the case, upon its facts, 
is within the exception to the gênerai rule stated in the authorities 
above cited, because of the allégation in the pétition as amended "that 
the value of the cows is enhanced by reason of the contracts under 
which they are held by the farmers ; that the cows so under contracts 
hâve a peculiar and distinctive value, that they would not hâve but for 
such contracts; and that plaintif! cannot be fully compensated by a 
money judgment in lieu of the spécifie performance of such contract." 
The last clause is, of course, a mère conclusion. There is an entire 
absence of proof, however, to sustain this allégation, conceding it to 
be sufficient to make a case for équitable cognizance. The testimony 
of the plaintiff is silent upon the value of the cows, whether under 
lease or not. It is true, complainant himself says that défendant told 
him he was getting $6 a head a year for some, and $7 for others, and 
that the leases were to run from one to four years, and that the cows 
were to be valued at $25 a head in the trade ; but, aside from this, there 
is no évidence whatever showing that the value of the cows was en- 
hanced because of the contracts under which they were held, or that 
they were of any distinct or peculiar value because of such contracts, 
that could not be fully measured in dollars. It surely cannot be said, 
as a matter of law, in the absence of ail évidence, that, because the 
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bwftër of a cow leases or lets her to a f armer for one, two, or three 
yearsfor an annual rëtttal ôr compensation of $6 or $7, the animal, 
regardless of peculiàr ^conditions or characteristics, is thereby endowed 
With afty unique or peculiàr traits or qualities that would render her 
value, or the contract under which she is held, incapable or even diffi- 
cult of being estimated in money ; nor would the fact that 510 of such 
animais were so leased or let render the value of that number in- 
capable of being- proven or determined in a court of law. This allé- 
gation, intlie absence of any évidence to sustain it, is the only ground 
upon which complainant relies to brïng this case within the cognizance 
of a court of equity. By his own testimony, however, he agreed with 
the défendant upon the value of such animais under contract at $25 
a head. Equity will not decree spécifie performance of chattels, though 
unique or peculiàr in character, even, when their pecuniary value has 
been fixed by agreement of the parties, or can be readily ascertained, 
so that an adéquate compensation in damages can be recovered at law. 
Pomeroy's Spécifie Performance of Contracts, § 12 ; Bodine v. Glad- 
ing, 21 Pa. 50, 59 Am. Dec. 749. If the value fixed by complainant 
and défendant was less than the actual value of thèse contracts and 
cows, so ,that complainant obtained by his alleged agreement a valuable 
contract, nothing whatever is shown why the value in excess of the 
contract price cannot be fully proven, and the amount of such excess 
recovered at law. There is no averment or proof that défendant is 
insolvent. It is true, the pétition avers the défendant has no tangible 
property in Iowa, other than this lot of cows, but that is far short of 
an allégation of insolvehcy. .AndVif it were inconvénient, even, to 
fully prove thé value of the animais and contracts, which, however, is 
not shown, that is not sumeient to show that the remedy at law is in- 
complète or inadéquate. The presumption is that the value of the 
cows as agreed upon by the parties is their fair value, and it cannot 
be inferred, in the absence of testimony, that their actual value was in 
excess of the, agreed value» or that the whole lot would not be sumeient 
to satisfy the excess of value which the testimony might show, if any. 
If this were shown, then the contract whereby their value was fixed 
at such price that a breach of it would require the whole or any con- 
sidérable portion of the entire lot to satisfy this excess of value would 
be such an unconscionable one that a court of equity would not un- 
der any circumstances enforce it. 

Counsel for complainant cite and rely upon authorities which, in 
effect, hold that- when one contracts for the purchase of stocks. of cor- 
porations, or chattels or commodities for a spécifie purpose or of pe- 
culiàr value, which are scarce or cannot be obtained generally in the 
market, or havè no established market value which can be shown as a 
basis for damages, equity will decree the spécifie performance of such 
contracts. THis rule may be conceded, but the facïs ir: the présent 
case do not corne within it. McNamara v. Home Land & Cattle Co. 
(C. C.) 105 Fed. 202, is so cited. This was a bill filed to enforce spé- 
cifie performance of an agreement for the purchase of a lot of cattle, 
and it was alleged, among other things, that the purchase was made 
by plaintiffs to enable them to fulfill contracts which they had with 
the government. Spécifie performance was decreed by the Circuit 
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Court, but the decree was reversée! by the Court of Appeals for the 
Ninth Circuit. Home Land & Cattle Company v. McNamara, 111 
Fed. 822, 49 C. C. A. 642. That court, in its opinion, says : 

"The bill allèges, lt ls true, that the cattle under contract possessed a spécial 
and peculiar value to the appellees, whlch could not be adequately compen- 
sated for in money damages. Thls averment ls evldently inserted for the pur- 
pose of showing that the case ls one for spécifie performance, * * * but 
there is no évidence whatever of any such damages." 

The decree was reversed and the case remanded, with instructions 
to dismiss the bill. 

The complainant has in fact paid nothing upon this alleged contract, 
and, if it is not enforced against défendant, he suffers nothing but the 
loss of his bargain, and this alone is not sufficient to warrant a decree 
for its spécifie performance. 

It may be that the tendency of modem décisions is to enlarge, rather 
than restrict, the right to the spécifie performance of contracts fairly 
entered into, both as to real and personal property. The right, however, 
is not absolute, but rests in the discrétion of the court, to be exercised 
upon a considération of ail the circumstances of each particular case. 
Willard v. Tayloe, 8 Wall. 557-565, 19 L. Ed. 501. And when it ap- 
pears in the particular case that the remedy at law is complète, and in its 
ordinary course will afford a full compensation by way of damages, 
the party will be remitted to his légal remedy. Especially is this true 
of the fédéral courts, under section 723, Rev. St. [U. S. Comp. St. 
1901, p. 583], above. 

It is urged that this objection should hâve been raised by demurrer, 
or in some way before answer, and that it is too late to do so upon the 
final hearing. In the courts of the United States this objection is re- 
garded as jurisdictional, and to be enforced by the court upon its own 
motion, though not raised by the pleadings or suggested by counsel. 
Hipp v. Babin, 19 How. 271, 15 L. Ed. 633; Parker v. Mfg. Co., 2 
Black, 545, 17 L. Ed. 333 ; Lewis v. Cocks, 23 Wall. 466, 23 L. Ed. 
70 ; Allen v. Pullman's Palace Car Co., 139 U. S. 658, 11 Sup. Ct. 
682, 35 L. Ed. 303. See, also, Keokuk Ry. Co. v. Donnell, 77 Iowa, 
221, 42 N. W. 176. 

It is unnecessary to consider the questions as to the character and 
value of the land, for, upon any view that can be taken of the case, 
the conclusion is that the complainant is not entitled to a decree ; that 
the injunction should be dissolved, and the bill dismissed; and it is 
so ordered. 

4. The case is one that calls for an équitable disposition of the costs. 
The testimony consists of more than 4,000 typewritten pages of légal 
cap. The complainant's abstract of it consists of 680 such pages, and 
the defendant's of 360 such pages. Much testimony was taken by 
both parties of witnesses residing in Missouri in regard to the charac- 
ter, quality, and value of the land. Défendant had the land surveyed, 
and a plat made, minutely describing it; and the surveyer who made 
thèse testified at length as to the character, quality, location, and value 
of the land. In addition to the surveyor, défendant produced and ex- 
amined 20 witnesses, ail or nearly ail of whom decribed the land in 
détail as the surveyor had done; thus largely increasing the volume 
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of the, testimonyj and expense of taking the same. Five compétent 
witnesses, including the surveyor, would hâve given full and complète 
information as to the character of this land and its value. The com- 
plainant examined eight witnesses to impeach the défendant, and the 
défendant examined twenty-two witnesses upon this point. Upon the 
reading of the testimony, the court limited each side to six witnesses 
upon this question. The défendant will be allowed, as costs, the fées of 
five of the witnesses examined in Missouri, including the surveyor, and 
the expense of taking their testimony; the fées of six witnesses in the 
matter of impeachment, and the expenses of taking their testimony; 
and the fées of the five witnesses taken at Iowa City as to the negotia- 
tions and alleged contract between the parties, and the expense of taking 
their testimony. Thèse fées and the other costs of the case upon the 
merits will be taxed against complainant. The fées of ail other of dé- 
fendants witnesses upon the merits, and the expense of taking their 
testimony, will not be so taxed. 
Ordered accordingly. 



THE ECHO. 

(District Court, S. D. Alabama. May 21, 1904.) 

No. 1,016. 

1. Coixision — Steamer and Tttg and Tow Meeting— Liability of Ttjg. 

Wbere the navigation of a fleet consisting of a tug and two barges in 
tow, one alongside having her own master and crew and the other on a 
line, is in charge of a pilot employed by the owners of the barges, who is 
on the first barge and directs ail movements, the tug is not responsible 
for the position of the fleet in the channel, nor for the faihire of the 
barges to carry proper lights, and cannot be held liable for a collision be- 
tween the leading barge and a meeting steamer, resulting from a violation 
of the rules in either of such respects. 

2. Same. 

Conflicting évidence considered, in respect to a collision in the evening 
between libelant's steamer, passing down the Mississippi opposite New 
Orléans, and a barge alongside of a tug passing up, and held not to sus- 
tain the burden resting' on libelant to show fault on the part of the tug, 
either in relation to the lights cârried, the signais given, or the position of 
the tow in the river, but to show by a prépondérance of testimony that 
in ail of such respects the tug was without fault, and that the collision 
occurred through the fault and négligent navigation of the steamer. 

3. Same— Lookoxjt. 

A steamer passing down the Mississippi in front of New Orléans in the 
evening, where other vessels are liable to be encountered, should hâve a 
lookout other than the master, who has also other duties. 

In Admiralty. Suit for collision. 

W. S. Benedict and Gregory L,. & H. T. Smith, for libelants. 
Pillans, Hanaw & Pillans, for claimant. 

TOULMIN, District Judge. The libel allèges, among other things, 
that the steamboat Aima was, on the night of November 22, 1902, 

1 3. See Collision, vol. 10, Cent. Dig. §§ 143, 211. 
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coming down the Mississippi river, and when at a point în the cur- 
rent of the river nearly opposite Napoléon avenue, in the city of New 
Orléans, the tug Echo, slowly ascending the river, collided with her, 
crashing into the starboard side of the Aima, greatly damaging her, 
and causing her final total loss. The libel charges that the collision 
would not hâve occurred, had the tug Echo, in accordance with the 
navigation laws of the United States, displayed proper lights and an- 
swered the proper signais of the Aima; that the collision could hâve 
been avoided, or prevented, had the said tug Echo, with her barges in 
tow, displayed the usual and customary lights, as required by the navi- 
gation laws of the United States; that it could hâve been avoided, 
had said tug, in accordance with the laws and régulations pertaining 
to navigation on inland waters, given the proper signais, or properly 
answered in due time those of the Aima ; and that it could hâve been 
avoided, had said tug been in her proper place in the river, viz., ascend- 
ing near the New Orléans bank. 

The first question raised on the évidence and argument is whether the 
Echo is, under the circumstances of the case, responsible for the faults 
or acts of omission of the pilot on the tow, or of the crew of the tow, 
even if such faults or acts appear to hâve caused the collision? My 
opinion is that, in respect to a compliance with the gênerai navigation 
laws, the tug Echo, so far as her own lights and signais are concerned, 
would be liable for her own faults or acts of omission, but that, so far 
as the faults or négligent acts of the pilot or crew of the barge Pendle- 
ton are concerned, as regards their own vessel, the latter was a sepa- 
rate and independent vessel, and would be solely liable ; that is to say, 
if the collision was caused by the failure of the Echo to carry and dis- 
play proper lights, or to make the proper signais, as required by the 
rules, it would be liable. If the collision was caused by the failure of 
the Pendleton to carry and display the proper light, the tug Echo 
would not be liable therefor ; or if the collision was caused by the tug 
and tow not being in their proper place ascending the river, according 
to the custom, the tug would not be responsible. The barge Pendle- 
ton had her master and crew in charge of her, and a spécial river pilot 
aboard, employed by her owners, to control and navigate the fleet, 
which consistée! of the tug and two barges in tow. The tug was bound 
to obey the orders of the pilot, at least so far as they did not conflict 
with the navigation rules. This certainly was true as relating to the 
fleet's proper place in the river; and I think the tug's nonliability as 
regards the lighting of the barge equally clear. Spencer on Marine 
Collisions, § 123; Hughes on Adm. p. 119; Sturgis v. Boyer, 2\. 
How. 110, 16 L. Ed. 591. 

Under the authorities I hâve some doubt that I am correct in the 
opinion that the tug would be liable for the failure to give proper sig- 
nais, irrespective of the tow pilot's orders, in view of the circumstances 
of this case. However, from my view of the case, this is immaterial. 

There is a great volume of testimony in the case, and, as is usual in 
■cases of collision, much conflict of évidence on important questions in- 
volved in it. 

1. The charge that the Echo did not, in accordance with the naviga- 
tion laws: of the United States, display proper lights. 
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For libelants: Witness Heuer testified that he was master of the 
tug Woods, and with his tug passed down the river on the New Orléans 
side on the night of November 22, 1902, between 7 and 8 o'clock, and 
at or about Race street met the Echo and tow ascending the river on 
his sfàrboard, and seemingly in midstream; that he saw one bright 
white Hght and one green light on the Echo, the white light on her 
masthead, and the green light right above her boiler deck, alongside 
of the . .pifot house. He said he would not swear that she did not hâve 
two white lights, but was almost sure she had but one. Landry was 
mate of the Aima, and was in the pilot house with the pilot. He saw 
a white light: It was. on the mast. He did not know at the time 
whether the Echo was sitationary -or moving. He did not see'any red 
or green light at any time until he got aboard the barge Pendleton after 
the collision. The Pendleton was in tow of and on the port side of the 
Echo. Brinker was the master of the Aima. He did not see any 
light on the Echo or Pendleton until the searchlight was thrown on 
them by the pilot of the Aima, which first attracted his attention to- 
them, and this was when they were about 100 or 150 feet away; that 
after the pilot threw the searchlight on the tug and tow he saw a white 
light — one or two, not positive which. At no time saw a red or green 
light on the tug Echo. Up to the time the searchlight was thrown he 
had not seen the tug and tow, or' any lights. After he was on the 
Echo he saw red and green lights on the roof in boxes abaft the pilot 
house, , This, witness said he was on the roof of the Aima, sitting near 
the bell, at, the time of and for some 20 minutes before the collision. 
Lilley, the carpenter of the Aima, who was also in the pilot house with 
the pilot, saw the white light, and no other light. He first saw it 
ahead. Hïs attention , was called to the light by the pilot, and then 
the pilot thrêw. his searchlight on the tow. He said he would not 
swear that there was but one light on the mast of the Echo. He f ur- 
ther said the boats were about heading each other. Childs, who was 
pilot of the Aima,, testified that when he first saw the light on the Echo 
the Aima was near the bend on the right-hand, or Jefferson, side of 
the river. He saw white lights, and could not tell whether they were 
stationary or moving. As well as he could judge, they were about 
Eouisiana avenue, nearest the Jefferson side. He steered towards the 
middle of the river) and as he got near the middle he saw a red light. 
When he saw the red light he pulled his boat hard to port, and sup- 
poses hewa,s then abôut one-fourth of a mile above Stuyvesant docks. 
He first saw the tug and tow approaching him when he saw the red 
light. When he first saw the white light, it was on his starboard side. 
He saw the red light on the pilot house of the tug, and blew two- 
whistles»; but he, commenced steering towards the New Orléans shore 
as soon ashe saw* the white light. He also said that, when he dis- 
covered the red light and blew two whistles, he saw a dark object com- 
ing right ahead,, for him. He put the searchlight on, but could not get 
it far enough arqund to see wfaat, it was. He also said that, when he 
blew the two whistles, the Aima and Echo were one-fourth or one-half 
a mile apart. 

For clairnant;:,, Witness Meade testified that he was a licensed Mis- 
sissippi river piiot*. and was the pilot on the barge Pendleton on the 
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occasion of the collision. He was employed by the owners of the 
Pendleton, and was in charge of the fleet, composed of the tug Echo 
and the two barges, Pendleton and Texas, and directed the navigation 
of the fleet, in the course of which he gave orders to the master of the 
Echo, which furnished the motive power for the fleet. He testified 
that the Echo had two masthead lights, and a red and green light. 
The red and green lights were in light boxes screened. The Pendleton 
had a red light on her port side forward in the rigging. Pilgrim was 
master of the barge Pendleton. He testified that the tug Echo had 
two white lights in the mast, one above the other, three feet apart, and 
red and green lights in the screens on top of the pilot house. The 
red port light was over the rail of the barge. He could see it from his 
position on the barge. The lights on both tug and barge Pendleton 
were burning ail right. Barry had no connection with either boat. 
He was sitting on the deck of the tug Schuh, moored on the Gretna 
side of the river. He saw the Echo and tow coming up the river and 
pass. He saw a red light and two bright white mast lights on the 
Echo, one above the other. They were three feet apart. Cornwall 
was a commission merchant. He had no connection with either boat, 
and no. interest in the Echo. He was aboard the Echo as a passenger, 
going to the place of discharge of the Pendleton's cargo, in which he 
was interested. He saw a red light on the port side of the Pendleton. 
The Echo had a red and green light and two bright lights on her mast- 
head. Bordman was master of a ferryboat from Louisiana avenue 
across to the Gretna side of the river. He was starting out from the 
ferry on New Orléans side, and observed the Echo and tow coming 
up the river. He saw a green light and two bright lights on the Echo. 
From the angle. he was running he could not see the red light. The 
bright lights were on the masthead. He crossed under the stern of 
the tow just out from the Louisiana avenue. Eldridge, master of the 
Echo, testified that she was carrying a red and green light and two 
white masthead lights ; that they were in order and properly burning. 

The foregoing is substantially the évidence concerning the lights, on 
which I think there can be no doubt that the Echo had two white mast 
lights carried vertically, and on the starboard side a green light, and 
on the port side a red light, fitted with inboard screens, on or about the 
top of the pilot house. Thèse are the lights required for steamers tow- 
ing other vessels by the pilot rules for Western waters. See rule 10. 
The Pendleton was towed alongside of the Echo on her port side. Ac- 
cording to the pilot rules referred to, she should hâve carried a red 
light on the port bow. It appears she carried a red light on the port 
side, not on the bow, but in the mizzen rigging, or forward in her 
rigging. But, even if the failure of the Pendleton to carry a red light 
on her port bow, as required by the rules, had been the cause of the 
collision, the Echo would not be responsible therefor, as hereinbefore 
suggested. 

2. The charge as to signais. 

Witness Landry testified that he heard no whistle blown by the Echo. 
The Aima blew two whistles, and pulled over to the port side, when 
the Echo was apparently about 100 yards distant from her. He heard 
131 F.— 10 
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no answer from the Echo. The Aima kept on full speed, closing on 
the. New Orléans side of the river, When she blew her whistles, she 
turned her searchlight on the Pendleton. The Pendleton was then 
right on her. Brinker testified that his attention was first called to the 
tug Echo and tow when the searchlight was thrown on ; that when he 
saw thern he told the pilot to blow his whistle. He blew two blasts. 
He told him to blow the danger signal, and he then blew three blasts. 
He said he heard one whistle from the Echo in answer to the Alma's 
two. Lilley heard no whistle from the Echo prior to the collision. He 
heard two whistles from the Aima after she put the searchlight on 
the tow. The boats were about 250 to 300 feet apart. They were 
about heading each other when the searchlight was turned on the tow. 
The Aima starboardëd her wheel, and then it was she put the tow on 
her starboard side. In another part of his testimony he said the two 
whistles were blown before the lights were flashed ; the three whistles 
or danger signais an instant thereafter. The Aima was about 200 
feet from the tôw when she starboardëd her helm. Childs testified 
that he heard no signal from the Echo prior to the collision. The Aima 
blew two whistles. He supposes she was then one-fourth of a mile 
above Stuyvesaht dock. He said he blew the two whistles as the Echo 
had given no signal, and he got no response to his signais. He blew 
the two whistles when he saw a dark object coming right ahead for him. 
He also said, when he saw the boat (tug) moving, he blew three short 
whistles, and put the searchlight on, but could not see what it was. 
Meade, pilôt on the Pendleton, testified that he saw the Aima coming 
down aboût one-half mile ofï, and ordered one whistle blown by the 
Echo, which was done. He heard no response or whistle from the 
Aima, and ordered the captain of the Echo to blow another whistle, 
which was promptly done. He still heard no whistle from the Aima. 
Pilgrim testified that when he saw the Aima the Echo gave her one 
whistle. The boats were about one-half mile apart. He heard no 
response. When the Aima got about half way, the Echo gave another 
whistle. When the Aima got pretty close, she threw her searchlight 
on and blew two whistles, This was a very short time before the col- 
lision, not more than two minutes. ; Barry was familiar with the Echo's 
whistle. Not long after she passed up the river by him, probably a 
half hour, he heard her blow one whistle, and in a short time thereafter 
he heard another blast ai her whistle. He heard no other whistles. 
Cornwall saW the Aima, and when she was about one-half mile away 
thé Echo gave a signal of one whistle. He heard no reply from the 
Aima. In a few minutes another whistle was given, The Aima did 
not respond, but when she got dangerously close she threw her search- 
light on the tow and blew two whistles. The boats' were not more than 
100 feet apart at that time. Eldridge testified that when he first saw 
the Aima coming around the bend he blew one whistle of the Echo; 
that in a few minutes he blew again one whistle ; that after the second 
whistle was blown the Aima came close to him and starboardëd her 
wheel. When she flashed her searchlight, the vessels were right to- 
gether. He heard no response to either of the Echo's whistles. When 
the Aima blew her two blasts, she was going across the Echo's bow. 
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The two blasts and the searchlight were almost instantaneous, imme- 
diately before the collision. 
The pilot rules for Western waters provide that : 

Rule 1. "When steamers are approaching each other from opposite direc- 
tions, the signais for passing shall be one blast of the steam whistle to pass 
to the right and two blasts of the steam whistle to pass to the left. The pilot 
on the ascending steamer shall be.the flrst to indicate the side on which ne 
desires to pass ; but if the pilot on the deseending steamer deerns it dangerous 
to take the side indicated by the pilot of the ascending steamer, he shall at 
once signify that fact by sounding the alarm or danger signal of three or more 
blasts of the steam whistle, and it shall be the duty of the pilot of the ascend- 
ing steamer to answer by a similar signal of three or more blasts of the whistle. 
after which the pilot of the deseending steamer may indicate by his whistle 
the side on which he desires to pass. The signais for passing must he made, 
answered and understood before the steamers bave arrived at a distance of 
800 yards of each other." 

Eule 2. "If from any cause the signais for passing are not made at the 
proper tinie, as provided in rule 1, * * * and either boat becomes im- 
periled thereby, the pilot on either steamer may be the flrst to sound the 
alarm or danger signal, which shall consist of three or more short blasts of the 
steam whistle in quiek succession. Whenever the danger signal is given, the 
engines of both steamers must be stopped and backed until their headway has 
been fully checked." 

Witness Brinker was clearly mistaken in saying that he heard one 
whistle from the Echo in answer to the Alma's two whistles. He is 
not corroborated by either of the other witnesses for libelants, and he 
is directly contradicted by the witnesses for claimant who testified on 
the subject. The latter testified that the Echo blew one whistle when 
the Aima was about one-half mile away, and a few minutes thereafter 
blew another whistle, and received no response to either, and that the 
Echo blew no other signal until after the collision. The évidence that 
the Echo blew no whistle at ail before the collision is wholly négative. 
It is simply to the effect that the witnesses heard none, while the évi- 
dence for the claimant on that subject is distinct and positive that she 
blew two separate blasts. There can be no doubt from the évidence 
that the pilot of the Echo was the first to indicate by one blast of her 
whistle the side on which he desired to go, and that the Aima did not 
answer the signal, or blow her whistle at ail, until at or about the time 
the searchlight was displayed ; that the Echo's first whistle was blown 
when the boats were one-half mile apart, and the Alma's two whistles 
when they were not more than 100 to 200 feet apart. If the pilot 
of the Aima deemed it dangerous to take the side indicated by the pilot 
of the Echo, the rule required that he should at once signify that fact 
by sounding the alarm or danger signal of three or more blasts of his 
steam whistle. This he did not do, and the pilot of the Echo had a 
right to suppose that the signal of one blast, indicating that he desired 
to pass to the right, was heard and was satisfactory to the pilot of the 
Aima. I think it clear that no signal for passing was made at the 
proper time by the pilot of the Aima, and no proper signal indicating 
on which side he desired to pass. His reason for not giving the sig- 
nais prescribed by the rule may hâve been his failure to hear the Echo's 
whistle, or it may hâve been that he did not deem it dangerous to take 
the side indicated by the pilot of the Echo, or, being already on and 
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descending the Jefferson, or right, side of the river, he did not con- 
sider it necessary to give any signais at ail. But, as provided by 
rule 2: 

"If frôni any cause the signais for passing are not made at the proper time, 
and either boat becomes imperiled thereby, the pilot on either steamer may be 
first to sound the alarm or danger signal, which eonsists in three or more short 
blasts in qulck succession." 

Ail the évidence on this point, except that of the pilot of the Aima, 
shows that thç ; vessels were dangerously near together at the time the 
Aima blew.îher two whistles ; and it shows that one or both of them 
were imperiled by the position they were in. When the pilot of the 
Aima saw the Echo and tow ahead of him, he threw the searchlight 
on them and blew two whistles, or blew two whistles and threw the 
searchlight. The évidence as to which was done first is contradic- 
tory. Whichever it may hâve been, it is shown that the two acts were 
very near together — almôst simultâneous. The évidence is also con- 
tradictory as to whether, the Aima blew the alarm or danger signal at 
ail ; but it is undisputed that she did not stop and back, or check her 
headway in the least, and it is equally undisputed that the Echo re- 
versed her ,engine, and with the barge Pendleton backed until the 
latter came in contact with the barge Texas, which was in tow by a 
50-foot lîne to the stern of the Pendleton, and that this occurred at 
or instarrtly before the searchlight was displayed. It is true the Echo 
did not ahswër.the Alma's : signais, made immediately before the col- 
lision, whether they were two blasts of the whistle or the danger signal 
of threé, blasts ; but I think the évidence is agreed that nothing could 
then hâve been done to preyent the collision. Hence the failure of the 
Echo to answer said signais, could not hâve been the cause of the 
collision, or in any wise hâve contributed thereto. It is also true that 
the pilot of the Aima testified that when he saw the red light of the 
Echo he blew two whistles, and that the two boats were one-fourth or 
one-half a mile apart at that time. But this évidence is not only in- 
consistent with the négative évidence of the claimant's witnesses, who 
heard no whistle by the Aima until immediately before the collision, 
but. in conflict with the positive évidence of the master, mate, and car- 
penter of the Aima. Upon this évidence I can entertain no doubt that 
the Echo gave the signal pf one blast, of her whistle, and in due time, 
as required by rule 1 of the pilot rules, and that the Aima made no re- 
sponse of any kind to this signal; that the only signais given by the 
Aima were immediately before the collision occurred, and when it was 
too late for anything to be done by the Echo to prevent the collision. 

3. The charge that the Echo was not in her proper place in the river 
— ascending near the New Orléans bank. 

On this point there is greater conflict in the évidence than is found 
on the other points raised in this controversy. Before considering 
the conflicting évidence, it will be noted that there are certain conceded 
facts in the case. They are that the rule and custom was for vessels 
ascending the river to keep on the New Orléans side of the river, and 
for descending vessels to follow the bends or the middle of the river; 
that the collision occurred off the upper end of Stuyvesant docks, and 
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that said docks extend about one-fourth of a mile along the New 
Orléans shore, the lower end being at Louisiana avenue in that city; 
that Race street was about one and a half miles distance below ; that 
the river at the point of collision is at least three-fourths of a mile 
wide ; that the night on which the collision occurred was a dark star- 
ligh, night, with no moon and no fog; that the barge Pendleton was 
a schooner-rigged vessel, full-ladened with a cargo of oïl, and lashed 
to and along the port side of the tug Echo, with a flat scow-built barge, 
also with a cargo of oil, in tow by a 50-foot line behind the Pendleton ; 
and that the Pendleton extended considerably forward and beyond the 
bow of the Echo. 

Landry testified that when he first saw the white light of the fleet 
it was about 200 or 300 yards away on the Algiers side of the river ; 
that he did not see the Echo at ail, and did not see how the Pendleton 
was steering; that the Aima was coming down in the middle of the 
river just above the Stuyvesant docks; that the Aima pulled over to 
the New Orléans side, and the Pendleton came straight across the river 
to the New Orléans side, and struck the Aima on the starboard side 
about midships. He, however, said that he did not know the Pendle- 
ton was in motion until the searchlight was turned on her, and that this 
was done when she was right on the Aima. He also said that when the 
Aima blew her danger signal the two boats were so hear together that 
nothing could hâve prevented the collision. 

Brinker testified that his attention was first attracted to the Echo 
and tow when the searchlight was thrown on them ; that they were 
heading quartering across the river to the New Orléans side, to 
the left of the middle of the river between the New Orléans 
side and the middle of the river, but nearer to the middle, and 
100 to 150 feet distant from the Aima. The Aima was coming 
downstream to the right of the middle of the river, and at the 
time of the collision was heading a little towar.ds the New Orléans 
side. Lilley testified that his attention was called to the light by the 
pilot, and when he first saw the tug and tow it was coming right ahead, 
the boats about heading each other ; that then the searchlight was 
turned on, and the Aima starboarded her wheel and put the tug and 
tow on her starboard side; that this was a few minutes before the 
collision. He stated that at the time the searchlight was turned on 
there was nothing that would hâve prevented the collision. Childs 
testified that when he first saw the white lights the Aima was going 
down on the right, or Jefïerson, side of the river, and steered to and 
descended in the middle of the river; that as near as he could judge 
the lights were about Louisiana avenue, nearer to the Jefïerson side. 
As he got near the middle of the river he saw a red light, and then it 
was he saw the tug and tow approaching him, heading right across 
the river, and he supposed some 50 or 100 feet from him, and that he 
could hâve done nothing at that time to hâve avoided the collision. He 
further testified that, when he saw the tug and tow coming towards 
him, he "pulled hard to port, and was heading towards the city of New 
Orléans" at the point of collision, and the tug Echo was heading square 
across the river, pointing a little upstream, and that he was very near 
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Stuyvesant dock, on the New Orléans side, at the time of the col- 
lision, 

Landry's évidence on the subject tends to support Childs, but their 
évidence is not very satisfactory as to the précise manner in which the 
collision occurred. I cannot accept their statements that the Echo 
and tow came straight across the river from the Jefferson side, and ran 
right into the Alma's starboard side. Their évidence is not only con- 
tradicted by the decided weight of évidence on this point, but it seenis 
to me that there is an inhérent improbability in their statements on the 
subject. If it be true that when Childs saw the Echo and tow ap- 
proaching from the starboard side of his boat, heading square across 
the river from the Jefferson side, pointing a little upstream, and he 
then pulled the Aima hard to port and headed towards the city of New 
Orléans, and the Aima was running 10 miles an hour and the Echo 
and tow zy 2 or 4 miles an hour, as shown by undisputed évidence, 
it is difficult to perceive how the Echo and tow overtook the Aima and 
ran into her starboard side, even if they were not more than 50 or 100 
feet away at the time the Aima "pulled hard to port and headed for 
the New Orléans shore." It is, indeed, impossible to reconcile the 
évidence on the part of the libelants as to the position and course of the 
Echo and tow immediatelv before the collision, and to détermine there- 
from with any satisfaction such position and course; and equally 
difficult to reconcile their évidence as to the signais blown by the Aima. 
as to character, number and when made. Brinker testified that the 
Echo and tow were quartering across the river towards the New Or- 
léans side, and were on the left side of the middle of the river : that is, 
between the middle of the river and the New Orléans side. The Aima 
was coming down the river to the right of the middle, headed a little 
towards the New Orléans side. Lilley said, when he saw the tug and 
tow, they were in the middle of the river, and they and the Aima were 
heading each other. The Aima starboarded her wheel, and put the 
Echo and tow on her starboard side. 

On the part of claimant, Meade testified that the Echo and tow 
crossed from the Algiers side of the river to the New Orléans side far 
below Louisiana avenue, and came within 300 or 400 yards of the New 
Orléans side, and went straight up until they passed said avenue, 
closing in a little at the lower end of Stuyvesant docks, to about 200 
or 250 yards from the New Orléans bank, and about one-fourth of a 
mile from the point of collision, and as they proceeded inclined a little 
in to the bank, to about 200 feet therefrom at the time of the collision, 
which occurred ofï the upper end of Stuyvesant docks. The witness 
first saw the Aima in the middle of the river. She crossed, heading 
quartering right towards the Echo and tow, pulled to port, and ran 
across the bow of the tow. Pilgrim, master on the Pendleton, and 
Cornwall, passenger on the Echo, testified substantially to the same 
efïect. Barry and Bordman were neither on board of either boat, 
and both disinterested. The former testified that he saw the tug 
Echo and tow pass up the river near the New Orléans side about one- 
fourth of a mile above Jackson Avenue ferry and below Louisiana 
avenue; and the latter testified that he observed the Echo and tow 
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coming up the river near Louisiana avenue at about one-third of the 
river out from the New Orléans shore, leaving two-thirds of the river 
between the tow and the Algiers side of the river, and that at that time 
they were headed straight up and down the river, going upstream par- 
allel with the shore. I think that the évidence is absolutely conclusive 
as to the fact that the Echo and tow were on the New Orléans side 
of the river, their proper place in the river according to the customary 
course of its navigation. 

The burden is on the libelants to establish their case. Donald v. 
Guy (D. C.) 127 Fed. 228, and authorities therein cited. It is incum- 
bent on them to point out sôme négligence or infraction of duty on the 
part of the tug Echo that contributed to the collision. They hâve done 
so in their libel, but hâve failed to sustain its allégations by the évidence. 
The decided weight of the évidence shows the Echo to be free from 
fault. But I think fault has been shown on the part of the Aima. It 
was manifestly an error for the pilot of the Aima to hâve starboarded 
her wheel, rather than ported it, at the time he "pulled her hard to port 
and headed for the New Orléans shore." If he was on the right of 
the middle of the river, as testified by Brinker and other witnesses, 
or in the middle of the river, as testified by himself and Lilley, for him 
to hâve changed his course and headed for the New Orléans side when 
he did seems to me to hâve been an inexcusable error. No reasonable 
excuse is shown why this was done. Had he kept his course down the 
river, as, under the circumstances, it was his duty to hâve done, and 
as the pilot of the Echo was justified in assuming he would do, it is 
clear there would hâve been no collision. He had abundant room to 
avoid the Echo and tow, having about two-thirds of the river open to 
him, and easy command of the movements of his boat. "A steamer 
having easy and perfect command of her own movements is bound to 
keep out of the way of a cumbersome tow going slowly, where there 
is nothing in the way to prevent her doing so." The Mayumba (D. C.) 
21 Fed. 476. 

There are indications, too, that the Aima was not keeping a proper 
lookout. She had no lookout other than the master. Although he 
was on the roof of his boat, sitting by the bell, he did not observe the 
lights on the Echo, or the whistles blown by her, or, indeed, know that 
she and her tow were approaching, until the searchlight was turned on 
them by the pilot of the Aima. "It is the duty of every steamer navi- 
gating the thoroughfares of commerce to hâve a trustworthy lookout, 
besides the helmsman. * * * When acting as an officer of the 
deck, and having charge of the navigation, the master of a steamer is 
not a proper lookout. Proper lookouts are persons other than officers 
of the deck or the helmsman." The Pilot Boy, 115 Fed. 873, 53 C. C. 
A. 329 ; Wilder S. S. Co. v. Low, 113 Fed. 161, 50 C. C. A. 473; The 
Ottawa, 3 Wall. 269, 18 L. Ed. 165 ; The Ariadne, 13 Wall. 475, 20 
L. Ed. 542. 

Upon the whole case my conclusion is that the libelants are not en- 
titled to recover. A decree will be entered accordingly. 
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THE W. G. MASON. 

THE W. I. BABCOCK. 

flblstrlct Court, W. D. New Xork. May 28, 1904.) 

1. Towaoe— Dxjtt of Tugs— Stranding of Tow. 

Where a large steamer, whose inaster was unacquainted wlth the har- 
bor at that point, having loaded at a dock in Buffalo, employed two tuga 
tp take her out beyond the inner breakwater through a narrow and crook- 
ed channel, the duty rested on the mâster of the leading or pilot tus to 
direct the movements of the steamer required for her safe passage, and 
his failure to seasonably signal her to start her engines forward after 
swinging her bow, around a bend in the channel, by reason of which the 
current carried her against the side of the channel, where she stranded, 
was a fault which renders the tug llâble for the resùlting damages, where 
the signais given were promptly obeyed by the steamer, which was not 
required, under the circumstances, to take the initiative, and would not 
hâve been justifled in so doing. 

2. Same— Btjedkn QF FROOF. 

,Where : twp tugs undertook to take a steamer out from her dock through 

a well-known and commonly used channel, and she stranded against one 

side of the channel, although it was shown that she promptly obeyed ail 

signais from the leading tug, the presumption is that such stranding was 

. due to a fault of one or bdth of the tugs. 

& Same-^Joint Sebvice by Two Tugs— Liability of ONe fob Fault of 
Othek. 

Two tjigs belqngtng to the same owner engagea to tow a steamer, and 
which co-operated in thé service and in directing the movements of the 
steamer, are both liable for her Btranding through the négligence of ei- 
ther. 

In Admiralty. Suit agaii?£t tugs to recover damages for stranding 
of tow. 

Goulder, Holding & Masten (G. B. Marty, of counsel), for libelant. 
Hoyt, Dustin & Kelley (H. A. Kelley, G. W. Cottrell, and Harvey L. 
Brown, of counsel), for respondents. 

HAZEL, District Judge. This is a proceeding in rem instituted by 
the libelant, owner of the steamer W. H. Gratwick, against the steam 
tugs Mason and Babcock, to recover damages for injuries sustained by 
the steamer on account of her stranding while in tow of the respondent 
tugs, and owing to their négligence. The stranding occurred in Buffalo 
Harbor, October 18, 1901, at 6 :15 o'clock p. m., and at a point approxi- 
mately ISO feet north of the northeast end of the inner breakwater on 
the northerly channel bank of the Erie Basin. The state breakwater 
extends north and south. The distance from the Philadelphia & Read- 
ing Wharf, the starting point of the tow, to the breakwater, directly 
across the harbor, is about 600 feet. The Gratwick is 345 feet in length 
bver ail, and 45 feet beam. She was laden with 3,874 tons of coal, and 
drew 16 feet 8 inches forward and 16 feet 9 inches aft. A vessel of 
thé ; dimensions of the Gratwïck, heavily laden, leaving the above-men- 
tioned wharf for the lake, requires care and caution on the part of her 

\ 3. See Towage, vol. 45, Cent. Dig. S 12. 
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towing tugs. Two steam tugs ordinarily perfbrm the towing service. 
The course is through a narrow and tortuous, though much frequented, 
channel about 150 feet wide, which extends a short distance north from 
a point in the harbor near the wharf. There is shallow water on each 
side of the channel and near the end of the breakwater. The vessel's 
approach to the channel where the casualty occurred was sharply to 
starboard, and then, after being straightened, her course was almost at 
right angles to port. It was dark, though objects were discernible. 
Lights were plainly seen on the breakwater, and a range light on the 
shore. A moderate southwest wind was blowing, and weather clear. 
The steam tugs and the tow were each in charge of their own officers 
and crew. It is not questioned that each was properly manned and 
equipped. At the north end of the state breakwater, or near the place 
where the Gratwick stranded, a strong current flows in a northerly 
direction toward Niagara river. The current varies according to the 
state of the weather. The Gratwick was soon floated, but, after pro- 
ceeding about 40 feet, she again grounded, and was not taken off until 
about 9 o'clock that evening. This, briefîy, describes the situation 
Avhere the injuries to the Gratwick, as charged in the libel, were re- 
ceived. The libel charges generally négligence and want of skill, 
together with ignorance of the channel and currents on the part of 
those in charge of the libeled tugs. The answer of the respondents 
describes the ordinary course which vessels take on leaving this wharf, 
and admits the strength and character of the current at the point where 
the accident occurred. It is alleged that when the tow of the Gratwick 
reached the current it became necessary that she should move ahead un- 
der a starboard helm ; that the pilot tug should pull to port while the 
stern tug should guide or push the steamer's stem to starboard. It is 
then specifïcally charged as a fault that when the bow of the Gratwick, 
on the night in question, reached the current, which for a short distance 
was necessarily in her course, and the pilot tug signaled the steamer 
to corne ahead with her own propeller, she failed to obey the directions 
given with promptitude, and therefore her stranding was inévitable. 
Neither the wind and weather nor the darkness rendered the towage 
service especially hazardous. The libelant contends that the principal 
fault attributable to the tugs was that the towing was carelessly and 
unskillfully performed, and, further, that the directions from the pilot 
tug to the propeller were inopportunely and unseasonably given. The 
established facts are thèse: The steamer, which was moored to the 
wharf, intended to proceed to the government breakwater for fuel, 
preparatory to leaving the port of Buffalo for the port of Milwaukee. 
Her master engaged the steam tugs Mason and Babcock to tow her. 
The fîrst-named tug, more powerful than the latter, was the pilot tug. 
The Mason guided the steamer astern. When the steamer reached' 
a point approximately 200 feet from the point of starting, it became nec- 
essary for her to make a turn into the channel toward the lake. There- 
upon the Mason signaled the steamer to back so as to stop her head- 
way. This direction was promptly executed, and in obédience to a 
second signal the Gratwick was quickly brought to a complète stop. 
Her bow was slowly pulled around to starboard, and she was straight- 
ened in the channel in a northwesterly direction, approximately 60 
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feet distant from the state breakwater on her port side. The vessel was 
then towed a short distance in the channel in the ordinary way toward 
the lake nprtheast of the state breakwater, when she received a signal 
to reverse her engine. The signal was obeyed. Instantly the Gratwick 
received another signal of one blast, and promptly stopped backing. 
In order to efficiently make the turn into the lake, the pilot tug pulled 
off sharply to port, the tug Babcock meanwhile lapping her port quarter, 
and pushing her stern to starboard. While the turn was being made, 
the Gratwick was directed by the pilot to come ahead strong. The 
master of the steamer, who stood upon the pilot house, near the bell 
pull conriected with the engine room, promptly repeated the signais. 
The engineer, who was at his post, heard and obeyed them. Barker, 
engineer of the Gratwick, testified that the engine was in good working 
condition, and that he obeyed ail signais with promptitude. It did not, 
he says, take to exceed 10 seconds to exécute each direction ; that when 
the steamer first brpught up on the .bank her propeller had been work- 
ing ahead full speed for about a minute. She continued to work un- 
der a go-ahead signal for about five minutes before he received a di- 
rection to stop. This évidence of the engineer, expressly corroborated 
by others of the crew, satisfies me that in every instance, as heretofore 
observed, the signais of the pilot tug were obeyed with promptitude 
and alacrity. The Gratwick, however, directly after the signais last 
referred to, went aground on the starboard bank. The évidence as 
to whether such signais were answered promptly is in hopeless con- 
flict. The witnesses for the respondents are positive in their déclara- 
tions that the propeller did not respond until it was too late to avoid 
the disaster. Upon this controverted point the master of the Mason 
testifies that as soon as the steamer's bow was straightened in the chan- 
nel, he signaled her to come ahead, and then, to accelerate her speed, 
he quickly sounded a "hurry-up" whistle of four rapid blasts. He 
asserts that as the pilot tug went to port he observed that the steamer 
did not increase her speed. In view of the darkness and the distance 
between the tug and the stern of the steamer, this observation can hâve 
little evidential weight. It is contended by the libelees that it was abso- 
lutely necessary that the steamer should hâve headway under her own 
power at this point to prevent drifting onto the starboard bank. Fon- 
taine, master of the Babcock, testified that no answer was made bythe 
steamer to the first signal to come ahead, nor to the hurry-up signal, 
which instantly followed. He is positive that her propeller wheel did 
not revolve ; that he looked to see ; that he intently fixed his eyes on 
the steamer's crew to see whether the signais were promptly heeded, 
and that he called the attention of his fireman to the steamer's delay 
and failure to obey them. I am not convinced of the correctness of 
this showing. To give it credence.would be to assume that the witness 
anticipated the subséquent mishap. Accidents of this nature, fortunate- 
ly, hâve not yet become so fréquent in this port that masters and crews 
of tugs when they start with a tow hâve forebodings of their occur- 
rence. Other testimony is found in the record tending to show that, 
if the steamer had used her propeller after she was straightened in 
the channel, or as her bow entered the current, her safety would not 
hâve been imperiled. After carefully considering the évidence, how- 
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ever, I hâve reached the conclusion that the évidence of the respondents 
in explanation of the stranding of the Gratwick is not entitled to pro- 
bative weight, in view of the more reliable testimony of the master and 
crew of the Gratwick and the witness Boyer, a passenger. The Alexan- 
der Folsom, 52 Fed. 411, 3 C. C. A. 165 ; The Fannie, 11 Wall. 243, 
20 L. Ed. 114. In my judgment, a prépondérance of the évidence 
establishes fault imputable to the ahead tug on account of her failure 
to seasonably direct the movements of the steamer. Miscalculation as 
to the exact time for signaling, resulting in failure to safely make the 
tum into the lake, is a fault. The Brazos, Fed. Cas. No. 1,821. Had 
the signais been blown earlier, I am convinced that the grounding would 
not hâve happened. The master of the Gratwick, as heretofore stated, 
was observant, watchful, and attentive to his duties. He was not 
familiar with the channel and the force of the current near the turn into 
the lake. Therefore he was justified, I think, in relying upon the 
nautical skill and perspicacity of the pilot tug. Her master, prior to 
this, had frequently and successfully managed and directed the naviga- 
tion of tows of similar tonnage and draft from the wharf and channel 
in question into the lake. He was not confronted by unusual condi- 
tions or obstructions. The force of the current and difficulties to be 
met were well known to him. Moreover, in blowing signais he was 
obliged to take into considération the length and character of his tow, 
whether heavily laden, the efïect of the current upon her, and also the 
interval of time which passes before her motive power would become 
effective. In explanation of the stranding Fontaine further testifies 
that the force of the current carried the steamer over on the starboard 
bank, and that the tugs were unable to guide her. This was probable. 
I incline, however, to the belief, in view of the manner in which the 
steamer was lapped by the tug astern on her port side, that she went 
aground, as heretofore stated, on account of the belated or tardy signais 
of the pilot tug. 

Stress is laid upon the point that the Gratwick must be condemned on 
account of her failure to use her steering power at a crucial time ir- 
respective of any signaling. I am not satisfied by the évidence that 
the custom and practice of the port required the Gratwick to make 
headway without having been directed to do so by the pilot tug. As 
already appears, the master of the Gratwick was a stranger to the situa- 
tion. To hâve used the steamer's propeller of his own volition at that 
point might hâve proved destructive to her safety. The proposition 
is sound, I think, that the head tug dominated and controlled the move- 
ments and navigation of the tow. The undertaking to tow was not only 
to safely transport the steamer to the government breakwater, her 
destination, or to a point where she would be enabled to use her own 
steering power, but it was also to direct her course and movements dur- 
ing the opération. It was for the master of the pilot tug to say whether 
the steamer should hasten or slacken her speed by means of her own 
motive power, and at what intervais, and for what periods. In short, 
as indicated, he must manage and direct her course of navigation. 
Transportation Line v. Hope, 95 U. S. 297, 24 h. Ed. 477. To ab- 
solve the pilot tug in the absence of a prior arrangement establishing 
her liability, she must hâve exercised ordinary care and nautical skill, 
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as already suggested. Such care is demanded as a reasonably prudent 
man would exercise having regard to the particular circumstances 
under which the steamer was towed at the time the loss was sustained. 
The care and diligence used must be proportional to the magnitude of. 
the péril. The control by the master of the head tug of the tow pré- 
supposes a familiarity with the locality, the channel, its obstructions, 
which might hâve been avoided by ordinary care and gênerai knowledge 
of the situation and its difficultés. Such acquaintance presumptively 
enables him, as a prudent navigator, to pilot and safely transport the 
tow to her destination. The reciprocal duty of the steamer was to 
conform to and promptly obey the signais and directions of the tug. 
Such is the contract of employaient. The grounding of the Gratwick 
was not caused by the périls of the sea. Any suggestion of inévitable 
accident of navigation is also without support. The liability asserted 
against the libeled tugs is based on a maritime tort, and is quite inde- 
pendent of the towage contract. The John G. Stevens, 170 U. S. 113, 
18 Sup. Ct. 544, 42 L. Ed. 969; The Temple Emery (D. C.) 122 Fed. 
180. 

Under the facts of the case, the burden is upon the libelees to satis- 
factorily excuse their wrongful omission to exercise the degree of care 
demanded by the situation. A spécifie act of négligence need not be 
shown by libelant. The rule which requires affirmative proof of négli- 
gence against a tug by her tow is conspicuously distinct from the rule 
which is applied to a common carrier, who, when proceeded against on 
contract, is presumptively in fault. Not so, however, where the resuit 
indicates négligence upon the part of the tug having charge and control 
of her tow. It is perfectly true that the adjudications uniformly hold 
that an engagement to tow imposes neither the obligation to insure nor 
the liability of a common carrier, and accordingly négligence must be 
proven by the libelant. The Margaret, 94 U. S. 494, 24 L. Ed. 146 ; 
The Lady Wimett (D. C.) 92 Fed. 400 ; The A. R. Robinson (D. C.) 
57 Fed. 667; In re Thomas Wilson (D. C.) 124 Fed. 653; The J. P. 
Donaldson, 167 U. S. 603, 17 Sup. Ct. 951, 42 L. Ed. 292. The burden 
is always upon him who allèges the breach of a towing contract to show 
either that there has been no attempt at performance, or that there has 
been négligence or unskillfulness, to his injury, in the performance. 
But the above cases do not strictly apply hère. There are exceptions 
to this rule. 

In The Steamer Webb, 14 Wall. 406, 20 L. Ed. 774, the exception is 
stated in the following language, quoted from the opinion: 

"TJnlike the case of common carriers, damage sustained by the tow does 
not ordinarily raise a presumption that the tug has been in fault. The con- 
tract requires no more than that ne who undertakes to tow shall carry out his 
undertaking with that degree of caution and skill which prudent navigators 
usually employ in similar Services. But there may be cases in which the re- 
suit is a safe criterion by which to judge of the character of the act which 
bas .caused it." 

In the Ellen McGovern (D. C.) 27 Fed. 868, the rule is succinctly 
stated in the headnote iri thèse words: 

"Where one of a large number of boats in a tow is injured by striking 
sortie obstruction on a trip over a common and safe route, the burden is upon 
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the tug to glve some ratlonal explanation ot the injury, or a consistent ac- 
count of the trip, that may satisfy the court that there was no lack of due 
care in navigation." 

In the cases from which thèse quotations are taken the facts are not 
identical with this case. Nevertheless, the principle as stated has 
undoubted application. See, also, The Henrv Chapel (D. C.) 10 Fed. 
777 ; Transportation Co. v. Downer, 11 Wall.'l29, 20 L. Ed. 160. The 
tug Mason has not satisfactorily excused or explained the disaster. 
The first stranding was not purely accidentai. It would not hâve oc- 
curred unless the tugs, or at least one of them, vvere négligent. The 
évidence as to the later grounding is thought to be immaterial, and 
therefore it is not considered on the principal question hère involved. 
Irrespective of any rule as to burden of proof, the évidence satisfies 
the court that négligence is imputable to the pilot tug. This charge has 
not been refuted by any évidence submitted on the part of the re- 
spondents. The tugs were both owned by the claimant, the Great Lakes 
Towing Company. At the time of the grounding the stern tug was 
also under the direction and control of the Mason. The évidence shows 
that signais were exchanged between them relating to the management 
of the steamer. Fontaine, master of the Babcock, testified that when 
he observed that the Gratwick did not work her propeller, he blew sig- 
nais to her, and later, after the grounding, in a conversation had with 
the master of the Gratwick, insisted that his signais should hâve been 
complied with. In thèse circumstances I hâve no hésitation in holding 
that the movements of the stern tug, together with those of the Mason, 
were directed towards the navigation of the steamer, and she was as 
much a part of the moving power as the pilot tug. Each tug is, there- 
fore," reciprocally responsible for the négligence of the other. In fact, 
both tugs were engaged from a common owner to tow the steamer. It 
was immaterial which tug assumed the duties of pilot, and thereby 
became the controlling agent. This conclusion is based on principle, 
and high authority is found in support thereof. In The Bordentown 
(D. C.) 40 Fed. 683, Judge Brown held a tug liable which was under the 
control of another tug, where both belonged to the same owner, and 
where spécifie négligence was chargeable only to the tug in control. 
It was there held that: 

"Where ail the tugs employée! belong to the same owner, and are under one 
common direction, and are engaged in the service at the time when tlie 
fault is committed, they are in the same Situation * * * as a single ves- 
sel, as respects responsibility for the négligence of the common head. The 
words 'such vessel' in section 4283 embrace ail such tugs. " 

— Citing The Arturo (D. C.) 6 Fed. 308. To the same effect, see Van 
Eyken v. Erie R. Co. (D. C.) 117 Fed. 717; The Columbia, 73 Fed. 
226, 19 C. C. A. 436. 

It was suggested on argument that the Babcock is also in fault on 
account of slewing around the steamer's stern, and some criticism was 
made upon the manner in which she lapped the steamer's port quarter. 
The cross-examination of the -witness Fontaine would seem to indicate 
that it was the theory of counsel for libelant that when the steamer's 
bow entered the current, and when the Babcock was going ahead on 
her port quarter, the tendency would be to throw her bow to starboard. 
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This manifestly would be the resuit of such maneuvering unless the 
helm of the stern tug was put to port. The évidence is not susceptible 
of any inference that her helm was at starboard longer than was neces- 
sary to straighten up alongside of the steamer's port quarter. She 
was properly steadied on a port helm, and, having been made fast to 
the steamer, went ahead. There was ample depth of water — approx- 
imately 50 to 75 feet— on the Gratwick's side. It is not perceived, even 
if her stern was shoved for a short distance toward the starboard bank, 
assuming this to hâve been the effect of the Babcock's porting, that such 
maneuver was in itself an act of négligence. The witness testifies 
that after the Babcock straightened alongside her wheel was a trifle 
to port, and, as the Mason was pulling the bow of the steamer in a south- 
erly direction about two points to port, the tendency of the combined 
actions of the tugs was to keep the steamer from grounding. The Bab- 
cock, by lapping on the port quarter of the steamer, was performing her 
duties in the usual and customary way. Having lapped alongside as 
stated, she put her helm to port to assist the steamer in making the turn 
into the lake. I see no ground upon which the Babcock can be held 
in fault, except that she and the Mason became one vessel for the pur- 
pose of carrying out the towage contract. She must be held equally in 
fault with the pilot tug undér the doctrine of the Bordentown Case. 

The respondents hâve asserted limitation of liability, and in further- 
ance of that défense hâve secured an appraisal of both tugs. It is not 
necessary to pass upon the effect of such défense and proceedings there- 
under until the ascertainment of the damages and the entry of the final 
decree. 

My conclusion is that the in jury was due solely to the négligence of 
the steam tugs Mason and Babcock, which were engaged in a joint ven- 
ture to safely tow the Gratwick. Having failed in that duty, there must 
be a decree in favor of the libelant against both tugs, with an order 
of référence to ascertain the amount of damages. 



THE ROBERT RIOKMERS. 

(District Court, D. Washington, W. D. July 22, 1904.) 

No. 864. 

1. Collision— Anchobed Vessels— Dbagging Anchob in Gale. 

An anchored schooner held not in fault for a collision with another ves- 
sel which dragged anchor and drifted against her at night in a gale, either 
because her captain was on shore, or because she did not hoist sail and 
attempt to move out of the way, where it appeared that those in charge 
were compétent, and it did not appear that the setting of the sails would 
not hâte been as likely to increase as to diminish the danger, and it 
would hâve been likely to cause her to drag her own anchor. 

2. Same. 

A véssél which came into an open bay in tow of a tug while a high wind 
was blowingj and anchored for the night In the vicinity of other anchored 
vessels, and which during the night dragged her anchors and drifted 
against a schooner anchored at a distance of half a mile, held, on the évi- 
dence, in fault for the collision, either because not eguipped with suitable 
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and safe anchors, or because she was not properly anchored; the anchors 
of ail other vessels in the bay, of which there were a number, having held. 
3 Same— Impbopeb Place of Anchobage— Sélection bt Masteb of Tug. 

The fact that the place of anchorage of a sailing vessel during a higb 
wind was selected by the master of a tug having her In tow does not re- 
lieve her from Uability for damage caused to another vessel against which 
she drifted, having lost one anchor and dragged the other, due to the fact 
that she was placed so near other vessels that she could not be given suffi- 
cient room to swing, or to secure the combined holding power of both her 
anchors. 

In Admiralty. Suit in rem to recover damages for injuries inflicted 
upon a vessel at anchor by another vessel dragging her anchor in a 
gale. Heard on the merits. Payment of damages decreed, on the 
ground that the drifting vessel was in fault for not being more securely 
moored. 

Hughes, McMicken, Dovell & Ramsey, for libelant 
James M. Ashton, for respondent. 

HANFORD, District Judge. This is a suit in rem to recover dam- 
ages for injuries to the four-masted schooner Stimson, caused by the 
German bark Rickmers. The locality of the mishap is that part of 
the waters of Puget Sound designated on the charts as "Shilshole 
Bay," on which the city of Ballard is located. The bay, so-called, is 
formed by a mère curvature of the eastern shore of Puget Sound, and 
is more of an open roadstead than a sheltered harbor ; but the depth 
of water and material of the bottom afïord good anchorage and plenty 
of room for a large number of vessels to lie at anchor with sufficient 
length of cables for safety. The time of the mishap was about 11 
o'clock p. m., December 25, 1901, the night being dark, but clear, ahd 
the weather tempestuous ; that is to say, there was a high wind, which, 
during the night and the day previous, came in gusts of varying force, 
and veering in direction from southwest to southeast. The Stimson 
is a large four-masted schooner, of approximately 700 tons burden, and 
at the time referred to was partly loaded with a cargo of lumber, and 
was at anchor about five-eighths of a mile off shore, and held securely 
by one anchor with 105 fathoms of chain ; the depth of water at that 
place being approximately 27 fathoms. The schooner Mildred and the 
schooner Corona were also anchored in the bay about half a mile south- 
ward from the Stimson, and a little less than one-quarter of a mile from 
each other, the Mildred being farthest off shore ; and both the Stimson 
and the Mildred were to the westward of a line drawn straight from 
West Point to Meadow Point, which are the headlands of the so-called 
bay, so that both vessels were outside of Shilshole Bay, in the open wa- 
ters of Puget Sound. The Rickmers, a German bark of about 2,200 tons 
burden, on the afternoon previous to the accident, while being towed 
to Tacoma in ballast, was brought into the bay for anchorage, on ac- 
count of a strong head wind, and taken to a position a little less than 
a quarter of a mile to the eastward and in shore from the Mildred, and 
about the same distance southwest from the Corona, where she dropped 
her port anchor, in 14 fathoms of water, and paid out about 40 fathoms 
of cable. Instead of fetching up properly and being held by her an- 
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ch6^'^ê#'connpi'ëssor---which js a 'contri varice for cîutching the anchor 
chàiri td èasë the stfàîn upon the windlass — broke, and 10 or more fath- 
oms oî additipnal chain was paid but from the windlass, and the vessel 
driftedotowards the schooner Corona, and into dangerous proximity, 
so that a collision with her was imminent. The latter vessel was 
maneuvered by use of her sails in â manner to assist in avoiding a col- 
lision. ,: The tug again attached her tow line to the Rickmers, and 
pulled her back to véry nearly the position first selected for anchorage, 
without lifting her port anchor. The Rickmers' starboard anchor 
was then dropped, with âbout 30 fathoms of cable, and she was left 
in that position by the tugboat. Lines Connecting the positions of the 
Rickmers, Mildred, and Stimson upon the chart form an isosceles 
, triangle ;■ the Rickmers and Mildred being at the two ends of the base, 
or short line, of the triangle, and each of them being proximately half 
a mile southward from the Stimson; At 10 p. m. the wind was blow- 
ing a gale from the southeast, and the force thereof caused the Rick- 
mers to drag her anchors, and drift towards the Mildred, and she ac- 
tually came into collision with the jib-boom of that vessel, doing some 
damage, and then continued drifting, and sheered to the northward 
towards the Stimson. After getting clear of the Mildred, it was dis- 
covered that the Rickmers had lost her port anchor, and then more 
anchor chairt was paid out to the starboard anchor, until the total length 
of cable on her starboard anchor was 90 fathoms. She continued to 
drag anchor, and drifted northward until she came into collision with 
the Stimson, and locked with her, and both vessels dragged their 
anchors and were driven northward several miles before they were 
separated, and by the collision the Stimson suffered the injuries for 
w,hich damages are claimed in this suit. 

The respondent défends on two grounds, viz. : First, the casualty 
was an inévitable conséquence of the extrême violence of the storm, 
and the Rickmers was blameless ; second, the Stimson was herself 
in fault, because her captain was ashore, and she did not hâve a vigilant 
lookout, and neglected to attempt any maneuver to avoid the collision. 
In support of both of thèse défenses testimony of expert witnesses has 
been introdticed. I feel obliged to treat thèse défenses seriously, be- 
cause able and experienced counsel has argued the propositions earn- 
estly and with great ingenuity. 

I will dispose of the second proposition first, and in this connection 
I find that the Stimson was securely anchored at a place where she had 
a lawful right to be ; that the officers and crew on board at the time 
of the accident were compétent to take proper care of a vessel at an- 
chor, the régulation anchor %ht was set, and a vigilant watch was kept. 
While the storm prevailed, she depended for safety upon her anchor, 
which proved to be sufficient to keep.her in her place until the added 
weight of the Rickmers caUsed her to drag. She was not under any 
légal or moral obligation to abandon the security which her anchor 
afforded merely because, a strange vessel had corne into her vicinity. 
The duties of a captain do not require him to remain on board of his 
vessel constantly while she is at anchor, and there is no reason to sup- 
pose that the casualty cbùld hâve been averted by the Stimson's cap- 
tain, if lie had been on bbard. The captain of the Rickmers, in his 
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testimony, blâmes the Stimson for failure to put her helm hard-astar- 
board. He appears to think that, if that had been done, the collision 
would not hâve happéned. It is my understanding that a vessel can- 
not be made to change her position by use of her helm when she does 
not hâve steerageway, and the testimony of the captain does not di- 
rectly controvert this principle of natural philosophy; nor does he 
assign any reasons for supposing that, if the Stimson's helm had been 
put hard-astarboard, it would hâve had any effect either to check or 
change the movements of the Rickmers. The argument in behalf of 
the respondent, based upon testimony of expert witnesses, assumes that 
it would hâve been possible for the Stimson to hâve used her sails in 
a manner to hâve forced her to swing on her cable inshore, so that 
the Rickmers might hâve passed without colliding. This, however, 
is only a suggestion of a mère possibility. To be fair, the Stimson 
cannot be convicted of a fault upon any theory which ignores the 
obvious hazard of any attempt to set her sails at a time when the wind 
was blowing with such force as to drive the Rickmers, without sails 
and against the résistance of her anchors. If the Stimson's sails had 
been set and filled for the purpose of changing her position while the 
gale continued, in which direction would she hâve moved, and where 
would she hâve fetched up? Unless an intelligent answer to this in- 
quiry can be given, there can be no basis whatever for supposing that 
the Stimson could hâve changed her position without increasing, in- 
stead of diminishing, the danger to which she was exposed. In the 
argument, the action of the Corona is instanced, and it is said that 
equal vigilance and skill on board the Stimson would hâve kept her 
out of the path of the Rickmers. There are différences, however, 
which I am bound to notice; différences both in direction and ve- 
locity of the wind. The position of the Rickmers, when she com- 
menced to drift, after dropping her anchor the first time, was South- 
west of the Corona, and the wind at that time was from the west or 
southwest, and its velocity was only 10 miles per hour. The Corona 
could very well, under those conditions, be moved a short distance with- 
out any imprudence. That event was at about 5 o'clock p. m. At 11 
o'clock, when the Rickmers made trouble for the Stimson, the wind 
had increased to 35 miles per hour and was coming offshore from the 
southeast, the Rickmers had dragged her anchor westward one-fourth 
of a mile when she came into collision with the Mildred, and her posi- 
tion there was a little west of south from the Stimson, and, as I hâve 
before indicated, the distance was half a mile. If her movements could 
hâve been observed in the darkness, they indicated nothing as to her 
course, except that she was not under control. Therefore the Stimson 
could not exécute any movement to get out of her way which would 
not be as likely to bring the two vessels into collision as to avoid a col- 
lision. 

Recurring, now, to the main question in the case, which is whether 
the Rickmers was in fault, I will say, preliminarily, that the Stimson 
being entirely free from blâme, and, the Rickmers being the aggressor, 
there is a natural and légal presumption that the damage which she 
caused was due to her fault, and to be entitled to exemption from lia- 
131F.--41 
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bility she must prove good seamanship in her management, and that 
her grotind tackle was in condition fit for the service required, so that 
there was no imprudence in releasing the tug and trusting her anchors, 
in View of the existihg conditions. The natural presumption is 
strengthened in this case by the indisputable fact that the other vessels 
exposed to the same force were held securely by their anchors, proving 
that, if the Rickmers hàd been equipped with suitable anchors for a 
vessel of her size, and with sound cables of sumcient strength, and if 
she had been carefully moored by placing her. anchors properly, so 
as to hâve secured the advantage of their combined holding power, 
with sufficierit length of chains and room to swing without coming in 
contact with the other vessels, she, too, would hâve withstood the storm 
without damage ; but, instead of behaving as other vessels in the bay 
behaved, the Rickmers àcted like an evil sprité, first making a hostile 
démonstration towards the Corona, which frightened that little craft 
into making extraordinary maneuvers, later strikjng out to the west- 
ward, breaking the Mildred's nose, and then rushing north to etn- 
brace the Stimson, and wildly dancing with her to the music of the 
hurricane for a distance of seven or eight miles. I can admire, though 
I cannot adopt, the ingenious théories of the expert witnesses by which 
they exculpate the Rickmers from ail blâme, and also condemn the 
Stimson for not being sufficiently alert and nimble to keep out of the 
reach of the impetuous stranger. The word "expert" appears to be 
peculiarly apt and appropriate for describing the testîmOny upon which 
the respondent relies. Considering the threatening weather when the 
Rickmers came into the bay, and the unbroken sweep of the wind, with 
the exception of the little protection afforded by Magnolia Bluff, a 
careful navîgator would hâve chosen a position for anchorage which 
would hâve eriabled his vessel to swing with ample scope of cable with- 
out danger of colliding with other vessels previously anchored in the 
bay. The excuse ofïered for not paying out more cable than 40 fath- 
oms on thë port anchor and 30 fathoms on the starboard anchor was 
that greater length of chain would hâve caused the Rickmers to swing 
dangerously near'the Mildred and the Corona. This proves that an 
inexcusable error was committed in choosing the place for anchoring, 
and the captain of the Rickmers in his testimony claims that he was not 
satisfied with the location, but dropped anchor at the place indicated by 
the captain of the tug, who, itis insisted, must be held responsible as 
a local pilot. This, however, does not relieve the Rickmers from légal 
liability. She is answerable for damages caused by the inexcusable 
errors of whdever for the time being had control of her movements, 
whether in the capacity of master, ehief mate, or local pilot. Homer 
Ramsdell Transportation Co. v. Ea Compagnie Générale Transat- 
lantique, 182 Û. S. 406, 21 Sup. Ct. 831, 45 L. Ed. 1155; The China 
v. Walsh, 7 Wall. 53, 19 L. Ed. 67; The Merrimac, 14 Wall. 199, 20 
h. Ed. 873; Ralli v. Troop, 157 U. S. 386, 15 Sup. Ct. 657, 39 L. Ed. 
742; The John G. Stevens, 170 U. S. 113, 18 Sup. Ct. 544, 42 L. Ed. 
969; The Bàrnstable, 181 U. S. 464, 21 Sup. Ct. 684, 45 L. Ed. 954; 
Harrison v. Hughes* 125 Fed. 860, 60 C. C. A. 442. 

From the évidence I find that the actual damages to the Stimson legiti- 
mately chargeable to the collision amount to the aggregate sum of $18,- 
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680, for which amount, with interest and costs, a decree will be given in 
favor of the libelant. In this amount there is included $9,388 for ex- 
penses paid for repairs, and for unloading and reloading, and necessary 
expenses of the ship during 74 days of détention ; $5,000 for estimated 
permanent damage by impairment of the salable value of the ship; 
and $4,292 for demurrage at the rate of $58 per day for 74 days. 



In re GOLDFARB BROS. 

(District Court, N. D. Georgia. May 16, 1904.) 

No. 1,151. 

1. BANKBtTPTCT— Contempt Pboceeding fob Failtjbe to Surkendeb Pbop- 

EBTT— SUFFICIENCY OF EVIDENCE. 

To justify an order requiring a bankrupt to turn over money or prop- 
erty to his trustée under penalty of imprisonment for contempt, It must 
be shown clearly, satisfactorily, and beyond a reasonable doubt tbat ne 
has such money or property in his possession or under his control. Where 
the évidence establishes only a strong probability that he has some money 
or property which has not been accounted for, without furnishing any 
basis for a flnding as to the amount, it is insufficient. 

In Bankruptcy. On rule against bankrupts for contempt for fail- 
ure to surrender property to the trustée. 

Mayson, Hill & McGill, for trustée. 
Slaton & Phillips, for bankrupts. 

NEWMAN, District Judge. This is a proceeding as for contempt 
against the bankrupts Herman and Max Goldfarb, trading under the 
firm name of Goldfarb Bros. The proceeding is based upon the allé- 
gation that the bankrupts hâve failed to turn over to the trustée in 
bankruptcy a considérable amount of merchandise, or the cash which 
should be the proceeds of the same. This pétition was referred to 
the référée, and he has taken some évidence, and makes a report find- 
ing that the bankrupts "should be chargeable with the shortage in 
their goods and their money in the sum of $6,245.25." The référée 
reaches this conclusion by a calculation based on purchases made by 
the bankrupts in June, July, and August, 1903, and certain inferences 
from their bank account, and checks in évidence, and the amount of 
goods found in the stores when the receiver in the bankruptcy case 
took possession. 

I hâve gone over the report of the référée and the évidence in this 
case several times, without being able to reach any satisfactory con- 
clusion ; and hâve within the last two days gone over ail of it again, 
and am still uncertain as to what should be done in the case. The 
référée admitted in évidence before him a statement handed by one 
of the counsel for the bankrupts to counsel for certain creditors (now 
counsel for the trustée), which states their récent purchases at $12,- 
701.83. As the basis of the whole proceeding was to show goods in 
the hands of the bankrupts recently purchased, I do not think this 
papef could properly be admitted in évidence ; at least without being 



644 131 FEDERAL REPORTER. 

supplefl|eïrtel ; by proof that the goods actually went into the posses- 
sion of the bankrupts. There was an admission by one of the bank- 
rupts that they had received goods in their store amounting to about 
$10,000, and this may perhaps be properly taken as a basis of calcu- 
lation as to what they should hâve had on hand at the time the bank- 
ruptcy proceeding was instituted. If it be so taken, then, so far as I 
can ascertain from the statements made by the bankrupts, whose tes- 
timony was taken before the référée in this contempt proceeding, 
they would be entitled to a déduction from this sum of $8,750.41, and, 
in addition thereto, any amount for which they may hâve sold goods 
for cash, which cash was paid out by them to creditors or otherwise, 
and which is not now under their custody or control. It is utterly 
impossible to tell how much this is, and there is no satisfactory way 
of inferring, so far as jnferences be permissible, from any other facts 
in the case. If this coùld be fairly ascertained, and the amount of 
stock on hand about the lst of June, 1903, could also be ascertained, 
then the déduction of one from the other would seem to give the 
amount which the bankrupts ought to hâve in their possession, and 
which would appear to be unaccounted for; this, of course, depend- 
ing upon whether or not such cash sales during the three months 
referred to would be as much in amount as the goods on hand on the 
lst of June plus $1,249.59, the différence between $8,750.41 and $10,- 
000. It is fair to the bankrupts, however, to say that the $8,750.11 
allowed them only includes $800 for goods sold on crédit, as this is 
the only amount given in the évidence. This is stated by the trustée, 
who testified, to be the amount of "good accounts." How many bad 
accounts there were, or how many he did not class as "good" ac- 
counts, is not stated. But whatever amount there was of thèse ac- 
counts for goods sold during the three months should also be al- 
lowed the bankrupts in this calculation. This is the only method that 
I see by which any satisfactory conclusion in this case can be reached. 

I am unable to follow the référée in the calculation he makes, and 
from which he dérives the resuit which has been stated. It is entirely 
clear, and counsel for the trustée so concèdes, that the finding of the 
référée that the amount of différence between the checks returned by 
the Third National Bank to the bankrupts and the amount of checks 
found by the receiver in the store should be charged to the bankrupts 
upon the idea that they must hâve drawn out the money in their own 
name and appropriated it, would be a rather violent inference in any 
case, and certainly not justifiable in a quasi criminal proceeding such 
as this. The bankrupts emphatically deny that they hâve any money 
or efïects in their possession. In their évidence ' they mention sev- 
eral ways by which they seem to think the property may hâve been 
Ibst to them and to their creditors. None of thèse, however, although 
possible/ are satisfactory. It will not do, of course, to say that the 
mère déniai of the bankrupt that he has any money or effects in his 
possession should be sufficient to exonerate him from a charge ■?.< this 
kind. 

I stated in the opinion filed in the contempt proceeding (In re Shach- 
ter [D. C] 11'9 Fed. i010-1015) that, if this were allowed, "the court 
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wotild be powerless, in the face of the bankrupt's oath, to require the 
production of property, however conclusive might be the évidence 
that such property was in his possession or control." The case re- 
ferred to (In re Shachter) was heard in the District Court without 
having been sent to the référée. That case was similar to the one 
now before the court as respects the manner in which the conclusion 
was reached, and the opinion shows that the goods were traced be- 
yond question into the possession of the bankrupts, and not satis- 
factorily accounted for. I would be unwilling to départ from the rule 
which I followed in that case, and which has been adopted by a num- 
ber of judges. Ripon Knitting Works et al. v. Schrieber (D. C.) 101 
Fed. 810 (in which case the pétition for revision was denied by the 
Circuit Court of Appeals for the Ninth Circuit— 104 Fed. 1006, 43 
C. C. A. 682); In re Gerstel (D. C.) 123 Fed. 166; In re Kane (D. 
C.) 125 Fed. 984. The same rule was laid down by Sanborn, Circuit 
Judge, in a concurring opinion in the case of Boyd v. Glucklich, 116 
Fed. 131-142, 53 C. C. A. 451. 

As was stated in the Shachter Case, I see nothing in the opinion 
of the majority of the court in this last case which dénies the right of 
the bankrupt court "to proceed as for contempt against a bankrupt 
who wrongfully refuses to turn over assets to a receiver or to a trus- 
tée in bankruptcy." 

The foregoing, however, should be taken in connection with an- 
other rule, which is that a bankrupt cannot be required, under a pro- 
ceeding for contempt, to do that which it is out of his power to do. 
The évidence in such a proceeding should satisfy the court beyond a 
reasonable doubt that the bankrupt has the money or goods in his 
possession and control, and is able to turn them over when so or- 
dered. If he has placed them out of his possession and control, no 
matter how foolishly or how wrongfully, he cannot be required by 
an order to turn them over to a receiver or to a trustée. In a récent 
case in the Circuit Court of Appeals for the Third Circuit (Trust Co. 
v. Wallis, 126 Fed. 464), in the opinion by Circuit Judge Gray it is 
said : 

"The court may, by summary order, direct the delivery and turning over 
to the trustée by the bankrupt, or by any third person holding the same under 
his order and control, any property which, prior to the filing of the pétition, 
the bankrupt could by any means hâve transferred, or which might hâve been 
levied upon and sold under judicial process against him. For disobedience 
of such order the court in bankruptcy undoubtedly has the power, by attach- 
ment for contempt, to enforce compliance with such order, and punish refusai 
to comply. This power, however, is f ar-reaching and drastic, and must be 
exercised with cautious discrétion. If the bankrupt dénies that he has pos- 
session or control of the property, or if a third person in possession thereof 
claims to hold it, not as the agent or représentative of the bankrupt, but by 
title adverse to him, and there is no évidence to indisputably show that such 
déniai or claim is false or fraudulent, and that the case is one of simple con- 
cealment or refusai on the part of the bankrupt, or the one in possession, to 
deliver up the property as ordered, it would be an unwarranted stretch of 
power on the part of the court to resort to a summary proceeding for contempt 
for the enforcement of its order. In the absence of fraud or concealment, the 
bankrupt court can only order the delivery of property to the trustée which 
the bankrupt is physically able to deliver up, having the same in his posses- 
sion or control. If it shall appear that he is not physically able to deliver the 
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property requlredby the order, then, confessedly, proceedings for contempt, 
by fine and imprisonment, would resuit In nothing; certainly not In a corn- 
pliance with thé ordef. The contempt In this case could only be purged by 
a réitération of the physical impossibility to comply with the order whose 
disobedience la being thùs punished. An order made under sUch circumstances 
would be as absurd as it is inconsistent with the principles of individual 
liberty." 

In a proceeding of this sort, it should appear from the évidence, 
beyond a reasonable doubt, that the bankrupt has in his possession 
money and effects wbjch should go into the hands of the trustée in 
bankruptcy. Judge Gray's language is that over the bankrupt's dé- 
niai that he has such possession or control of the money or effects 
the évidence should "indisputably show" the contrary. This may be 
shown in the manner referred to above, or by the method followed 
in the Shachter Case, supra ; but it should be shown clearly, satisfac- 
torily, and beyond a reasonable doubt. 

While the évidence in the case at bar shows very strong proba- 
bility, and even more than a probability, that the bankrupts in this 
case hâve not dealt fairly with their creditors or with the trustée, it 
is not to my mind sufficiently definite and convincing to justify the 
conclusion that they are withholding any definite amount, or even 
an approximate amount, of money or goods from the trustée. 
Certainly it fails to show with any degree of satisfaction that they 
hâve withheld the amount found by the référée to be in their 
hands. If there was évidence in the record to show with some 
definiteness the amount of stock on hand in the bankrupts' stores 
on the lst of June, 1903, and any évidence to show the amount 
of goods sold by them for cash which they did not deposit in bank ; 
how much of this money was paid out, or, if not paid out, with some 
degree of certainty, how much was retained — data would then be had 
from which to make some fair calculation. But in the absence of 
this I do not think that any one can take this évidence, and this entire 
record, and say that the bankrupts hâve any amount of goods or 
money, fixing it even approximately, in their hands, which has not 
been turned over to the trustée. 

This is a case which should hâve further investigation ; and, while 
the finding of the référée cannot be approved, the contempt proceed- 
ing will be retained in court to hear additional évidence, if counsel 
for movant should désire to offer the same, in conformity and in line 
with whàt has been hereinbefore stated. 

The order is that the finding of the référée be disapproved, but the 
contempt proceeding be retained for such further action as may be 
proper. 



IH EE TUCKEB. 647 

In re TUCKER et aL 

Ex parte NEW ÏOEK COTTON EXCH. 

(District Court, D. Massachusetts. July 22, 1904.) 

No. 7,815. 

1. Bankbuftcy— Loan bt Wife— Pbopebty Received fbom Husband as GlFT. 
A transfer of corporate stock by a husband to his wife as a gift by sur- 
rendering certiflcates owned by him and causing new ones to be issued in 
her name, was, in effect, a direct transfer to her, and void under the law of 
Massachusetts, where the parties resided, and, the stock being in law his 
property, Its retransfer to him by his wife as a loan affords no basis for 
a claim by her against his estate in bankruptcy. 

In Bankruptcy. On review of décision of référée. 

I. R. Clark, for Gertrude F. Tucker. 

Robert K. Dickerman and John A. Curtin, for trustée. 

LOWELL,, District Judge. Tracey Tucker, one of the bankrupt 
partners, before his bankruptcy, assigned to his wife a seat in the New 
York Cotton Exchange, standing in his name, as security for the re- 
delivery of 25 shares of Amalgamated Copper stock and 40 shares of 
United States Steel stock, preferred, allegecl to hâve been lent by her 
to him, or to the firm. If the shares thus lent were the separate prop- 
erty of the wife, she is entitled to reimbursement, according to the 
principles of equity which control the fédéral courts, whatever be the 
statutes and décisions of Massachusetts. James v. Gray (C. C. A., lst 
Circuit, July 6, 1904) 131 Fed. 401. Counsel for the trustée in bank- 
ruptcy has contended that this stock did not belong to the bankrupt's 
wife, but to the bankrupt himself, or to his firm. It was not disputed 
at the argument, and I so find, that the certificates of stock in question, 
indorsed in blank, were in the possession of Tracey Tucker as his own 
property before his marriage; that the indorsements were filled out to 
Mrs. Tucker after the marriage, and the certificates were sent to the 
transfer agent, the intention being to give her the stock, and no consid- 
ération passing between the parties ; that certificates in the name of Mrs. 
Tucker were duly issued and delivered to her, and that thèse certificates 
were by her indorsed in blank, and delivered for the benefit of the bank- 
rupt firm. It was not disputed that the title to this stock, when rep- 
resented by certificates so indorsed, passed by delivery to the holder. 
Under the statutes of Massachusetts, a gift from husband to wife is 
void unless it is made under conditions not hère complied with. The 
gift by Tracey Tucker to his wife was, therefore, void, and the stock 
handed by Mrs. Tucker to the firm did not belong to her. 

Some language in James v. Gray, above cited, may be taken to mean 
that a fédéral court like this, which does equity, will disregard the 
statutes of Massachusetts as interpreted by its courts, and will up- 
hold transfers made directly from husband to wife ; but this language, 
I think, was not intended by the Court of Appeals to apply to a transfer 
by way of pure gift, under the circumstances hère presented. As this 
point was not argued before me — because James v. Gray had not then 
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overruled In re Talbot (D. C.) 110 Fed. 934 — counsel may apply for a 
reargument on this point alorie, if they wish to do so. See Wallings- 
ford v. Allen, 10 Pet. 583, 594, 9 L. Ed. 543; Lucas v. Lucas, 1 Atk. 
270. Some suggestion was made of an antenuptial agreement between 
Mr. and Mrs. Tucker, but counsel for Mrs. Tucker bas called the at- 
tention of the court to no évidence establishing such an agreement. 
He argued chiefly that the corporation itself constituted such a conduit 
between Mr. and Mrs. Tucker as to validate his gift of the stock to her, 
in the same manner that a gift of reàl estate is validated by being 
passed through a third person. But the cases are not analogous. Hère 
the corporation did not take the title to the stock, which passed directly 
f rom the transf error to the transférée. 
Judgment of the référée affirmed. 



HALL & BISHOP v. UNITED STATES. 
(Circuit Court, S. D. New York. May 23, 1904.) 

No. 3,306. 

1. Cttstoms Dtjties— Classification— Dbesb Goods— Embkoidered Wooi-en 
Articles. 

HeUt, that embroidered dress goods of wool are dutiable, under Tarif! 
Act July 24, 1897, e. 11, § 1, Schedule K, par. 369, 30 Stat. 184 [TJ. S. Comp. 
St. 1901^ p. 1667], as "dress goods * • * of wool, and not specially pro- 
vided for," rather than as "articles embroidered by hand or machinery, 
• * * made of wool," under paragraph 371 of said act (30 Stat 185 [U. 
S. Comp. St. 1901, p. 1667]). 

Appeal by the Importers from a Décision of the Board of United 
States General Appraisers. 

On application for review of a décision of the Board of General Ap- 
praisers. The décision in question affirmed the assessment of duty by 
the collector of customs ,at the port of New York on merchandise im- 
ported by Hall & Bishop. 

Frederick W. Brooks, for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The merchandise in question was 
assessed for duty as M womén's and children's dress goods, not specially 
provided for," under the provisions of paragraph 369 of the tariff act 
of July 24, 1897, c 11, § 1, Schedule K, 30 Stat. 184 [U. S. Comp. 
St. 1901, p. 1667]. The importers protested, claiming that the goods 
in question were dutiable under the provisions of paragraph 371 (30 
Stat. 185 [U. S. Comp. St. 1901, p. 1667]), of said act, as "embroideries 
and articles embroidered by hand or machinery, made of wool, or of 
which wool is a component materiaJ." The Board of General Ap- 
praisers has found that the articles in question are women's dress goods, 
and also that they are articles embroidered by hand or machinery. 

The sole contention of the importers herein is that inasmuch as para- 
graph 371, under which they claim, is unqualified, while the provisions 
of paragraph 369 are qualified by the words "not specially provided for," 
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the merchandise is dutiable under the former proyision. This conten- 
tion is supported by décisions of the Suprême Court of the United States 
and by various décisions in this circuit. The précise question, however, 
as applied to this merchandise, has been decided adversely to thèse ap- 
pelants by the Circuit Court of Appeals in the Third Circuit in the case 
of Thomas v. Wanamaker (C. C, A.) 129 Fed. 92. It appears that 
the décision therein was based upon other grounds, and it is claimed 
that the question herein was not presented to the court in the Third Cir- 
cuit. In accordance with the established rule I feel obliged to follow 
the décision of the Court of Appeals in the Third Circuit, and solely 
on that ground I am constrained to affirm the décision of the Board 
of General Appraisers. 
Décision affirmed. 



J. E. SIMON & CO. v. UNITED STATES- 

B. ULMANN & CO. v. SAME. 

(Circuit Court, S. D. New York. May 25, 1»04.) 

Nos. 3,307, 3,361. 

1. Customs Duties— Classification— Drawn Wobk— Flax Fabeics— Imita- 

tion Lace. 

Held, that articles of so-called "drawn work," composed of flax, made 
by drawing some of the threads and tying and looping them with other 
threads to form figures, are not dutiable as articles made in imitation of 
lace, under Tariff Act July 24, 1897, c. 11, § 1. Schedule J, par. 339, 30 Stat. 
181 tU. S. Comp. St. 1901, p. 1662], but as fabrics of flax under paragraph 
346 of said act (30 Stat. 181 [U. S. Comp. St. 1901 p. 1663]). 

2. Same— Countable Flax Fabeics— Dkawn Work— Variation in Thbead 

Count. 

In construing the provision in Tariff Act July 24, 1897, c. 11, I 1, Sched- 
ule J, par. 346, 30 Stat. 181 [U. S. Comp. St. 1901, p. 1663], of différent 
rates of duty on fabrics of flax, varying according to thread count, etc., 
held that it is not necessary that a fabric should be homogeneous through- 
out in order to bring it within said paragraph, and that the paragraph 
may inelude so-called "drawn work" from which some of the threads hâve 
been removed. ; 

Appeal by the Importers from a Décision of the Board of United 
States General Appraisers. 

On application for review of décision of the Board of General Ap- 
praisers. Thèse proceedings were brought by J. R. Simon & Co. and 
B. Ulmann & Co. for review of two décisions of the Board of General 
Appraisers which affirmed the assessment of duty by the collector of 
customs at the port of New York. Note G. A. 5,329, T. D. 24,373, and 
G. A. 4,643, T. D. 21,944. 

Howard T. Walden, for J. R. Simon & Co. 
W. Wickham Smith, for B. Ulmann & Co. 
Charles Duane Baker, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The articles in question are Hnen 
doilies and similar articles, made by drawing some of the threads and 
tying ard looping them with other threads to form figures. They were 
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assessed for duty ai 60 per cent, ad valorem as articles made in part of 
imitation of lace, made of Max, not otherwise specially provided for, 
under paragraph 339 of the act of July 24, 1897, c. 11, § 1, Schedule J, 
30 Stat. 181 [U. S. Comp. St. 1901, p. 1662], and are claimed to be 
dutiable as woven fabrics of fîax, etc., under paragraph 346 (30 Stat. 
181 [U. S. Comp. St. 1901, p. 1663]), of said act. The articles in ques- 
tion are woven fabrics of flax (U. S. v. McBratney, 105 Fed. 767, 45 
C. C. A. 37), and it is not necessary that the fabric should be homogene- 
ous throughout in order to be dutiable under the countable provisions 
of the act (Hedden v. Robertson, 151 U. S. 521, 14 Sup. Ct. 434, 38 
t,. Ed. 257; United States v. Albert, 60 Fed. 1012, 9 C. C. A. 332). 
The Board of General Appraisers has found as a fact that the merchan- 
dise in question is imitation of lace. Inasmuch as there is not a particle 
of testimony to support this finding of the board, and inasmuch as a 
mère inspection of the articles confirms the testimony that they are not 
imitation of lace, this finding cannot be sustained. Furthermore, it 
appears from an examination of paragraphs 312, 388, and 390 of the 
act that Congress is legislating concerning the duty on handkerchiefs, 
has specifically provided for a duty on handkerchiefs having drawn 
threads by virtue of the provisions of paragraph 388, while in paragraph 
390 they hâve imposed a similar duty on laces and articles made wholly 
or in part of lace. This distinction between drawn work and lace sup- 
ports the foregoing conclusion. 
The décision of the Board of General Appraisers is reversed» 



NISHIMIYA v. UNITED STATES. 

(Circuit Court, S. D. New York. May 25, 1904) 

No. 3,451. 

t Cttstomb Dottes— Classification— Saké— Similitude. 

Tariff Act July 24, 1897, c. 11, § 6, 30 Stat. 205 [U. S. Comp. St. 1901, 
p. 169a], provides that any unenumerated article "wbich is similar either 
in material, quality, texture or the use to which it may be applied to any 
article enumerated • * * as chargeable with duty, shall pay the same 
rate of duty which is levied on the enumerated article which it most re- 
sembles in any of the particulars before mentioned." In regard to sake', 
a Japanese alcoholic beverage made from rice by processes similar to those 
employed in mâkin'g beër, which resembles still wine in its percentage of 
1 alcohol, which in quality is only remotely similar to wine or béer, though 
in some respects like either in point of use, held, that the article is not 
Bufflciently similar to wine to warrant its classification as such under 
Act July 24, 1897, c. 11, S 1, Schedule H, par. 296 (30 Stat. 174 [U. S. Comp. 
St. 1901, p. 1654]), nor to béer or aie to permit its classification as either 
under paragraph 297 of said aot (30 Stat. 174 [U. S. Comp. St. 1901, p. 
1655]), but that its proper classification is as an unenumerated manu- 
factured article under section 6 of said act (30 Stat 205 [U. S. Comp. St 
1901, p. 1693]). 

Appeal by the Importers from a Décision of the Board of United 
States General Appraisers. 

On application for review of a décision of the Board of General Ap- 
praisers. The décision under review afïirmed the assessment of duty by 
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the collecter of customs at the port of New York on an importation by 
W. Nishimiya. Note G. A. 5,334, T. D. 34,410, and Murphy y. Arnson, 
96 U. S. 131, 24 L. Ed. 773. 

Albert Comstock and Percy W. Crâne, for importer. 
Charles Duane Baker, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The marchandise in question is saké, 
imported from Japan. The Board of Appraisers finds that it is a bever- 
age made from rice by processes similar to those employed in making 
béer, but which in alcoholic strength, quality, gênerai appearance, and 
otherwise resembles still wine, and therefore held it to be dutiable at 
50 cents per gallon, by similitude to still wines containing more than 
14 per cent, of absolute alcohol, under the provisions of paragraph 296 
of the tariff act of 1897. Act July 24, 1897, c 11, § 1, Schedule H, 
30 Stat. 174 [U. S. Comp. St. 1901, p. 1654]. The importer protests 
on the ground that the beverage is dutiable either as aie or béer, under 
the provisions of paragraph 297 of said act, either directly or by simili- 
tude; or as a nonenumerated manufactured article under section 6 of 
•>aid act. This beverage is neither aie, béer, nor still wine. It is simi- 
lar to aie or béer, in that the material from which it is made is rice, and 
in the fact that it is, like béer or aie, fermented with yeast. It is more 
like wine than béer in its quality, as the percentage of alcohol contained 
in it is about 17 per cent., while the percentage of alcohol in béer ranges 
between 3^2 and 9 per cent., and in wine between ty 2 and 16 per cent. 
A test of the sample by taste and smell and examination indicates that it 
is only remotely similar in quality to either wine or béer. In use it is 
like either liquid, being drank for fiavor and exhilaration. It is unlike 
them in that it is ordinarily drank hot. In quality it is more like wine 
in the sensé that it is still, as distinguished from the ordinary ef- 
fervescent aie or béer. In thèse circumstances saké is not sufficiently 
similar to still wine to warrant its assessment for duty under paragraph 
296 of the act ; and because of the high percentage of alcohol therein, 
the absence of effervescence, and its quality, taste, and use, as afore- 
said, it does not seem to be sufficiently like béer or aie to permit of its 
inclusion under paragraph 297. The conclusion reached is that it is 
so radically» différent from the articles covered by both of said para- 
graphe that it should hâve been classified for duty as a nonenumerated 
manufactured article under section 6 of said act. 

The décision of the Board of Appraisers is reversed. 



TILGHMAN et p1. v. EIDMAN, Internai Revenue Collecter. 

(Circuit Court, S. D. New York. May 25, 1904.) 

L Succession Tax— Repeait-Saving Clause. 

Where no succession tax provided for by Act Cong. June 13, 1888, e 448, 
80 Stat 450 [U. S. Comp. St 1901, p. 2291], was due, payable, or a lieu on 
the property of the deceased at the time the act was repealed by Act 
Cong. April 12, 1902, c. 500, 32 Stat 97 [U. S. Comp. St. Supp. 1903, p. 
279], In effect July 1, 1902, the tax to which the estate would otherwia» 
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■..] iP&yphsen subject was, jurt "lmposed" at the date of the repeal within th.» 
; «aytoè clause of seétfon. S of the repealing act, providlng that taxes pr»- 
WûsTy lmposed should not'be affected by tbe repeal. 

Demurrer to Comolaint. 

Charles Duane Baker, Asst. U,. S. Atty., for the demurrer. 
Edward B. Whitney, opposed. 

LACOMBE, Circuit Judge. I am unable to distinguish this case 
from Mason v. Sargent, 104 U. S. 689, 26 h. Ed. 894. Under the stat- 
utë and âmendments and the priticiple enunciated in that case, no tax 
was due or payable, nor was there a lien for any tax upon the property 
of thé deceased, at thê tïme the repealing act of April 12, 1902, went 
into effect (July 1, 1902). Ùnder thèse circumstances it cannot be said 
that any tax v/as "impôsed" within the meaning of the saving clause, 
section 8 of the act last cited. Act April 12, 1902, a 500, 32 Stat. 97 
[U. S. Cbmp. St. Supp, 1903, p. 279] 1 

The demurrer is ov^rr^iled, with leave to answer within 10 days af ter 
eritry of ordèf. ' , 



JOHN CHURCH CO. et al. v. ZIMMERMÀNN. 

(Circuit Court. E. D. Wisçonsin. July 11, 1904.) 

L Fedebal Courts— iE>QTjrnr— Bill— iNtiEBOGATORiEs—FAiLUEE to Answeb— 

EXCEPTIONS. 

Where ; a blll In the fédéral courts for infringement of copyright prayed 
the usual discovery in an.answer by the défendant both to the allégations 
and interrôga tories, the waiver of an answer under oath did not entitle 
défendant to file an answer cdnsisting of a mère gênerai déniai neither 
responding to- the interroga tories nor stating "the circumstances of which 
the défendant intends to avail himself by way of défense," as required by 
the fédéral equity jrules; and an answer so flled was subject to excep- 
tions. 

In Equity. On exceptions to the answer for insuffîciency. 

Bloodgood, Kemper & Sloodgood, for complainants. 
Voigt & Voigt, for défendant. 

SEAMAN/©istrict Judge. The bill in this case is fottnded on an 
alleged copyright and alleged inf ringéments thereof by the défend- 
ant, and the usual discovery is sought in an answer by the défendant, 
both to allégations and interrogations, oath thereto being waived. The 
answer is a mère gênerai déniai, neither responding to the interroga- 
tories nor stating "the circumstances of which the défendant intends to 
avail himself by way of défense" (1 Daniell's Ch. Pi. & Pr. [6th Am. 
Ed.] 712), ■! nor otherwise complying with the fundamental rule in 
equity that "he shall answer fully to ail the matters of the bill" (rule 39) 
when he "submits to answer." On exception thereto for manifest in- 
suffîciency the question is raised whether the answer is subject to such 
exception when oath is waived. That this exception is well taken under 
the equity pràctice ôf the fédéral jurisdiction is settled by the equity 
rules adopted by the Suprême Court (pursuant to sections 913. 917, 
Rev. St. [U. S. Comp. St. 1901, pp. 683, 684]) and the line of décisions 
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thereunder. 1 Bâtes on Fédéral Eq. Prac. §§ 118, 334, and citations; 
1 Foster's Fed. Prac. §§ 148, 153; 3 Desty's Fed. Prac. 1757. Con- 
fusion has arisen upon this question through the rulings in various state 
courts and statements in text-books of a gênerai rule in equity that no 
exception for insufficiençy lies where the answer is not under oath. 
The décisions pro and con in the several states are largely, though not 
in ail instances, due to spécial provisions by statute or rule, and, however 
instructive, cannot govern the fédéral procédure. Of the text-books 
cited it is sufficient to refer to a leading authority, Daniell's Chancery 
PI. & Pr., wherein it is remarked in the text (volume 1, p. 737 [6th Am. 
Ed.]) that "no exception can be taken to an answer put in without oath 
or signature or attestation of honor," citing in the note Hill v. Earl 
of Bute, 2 Fowl. Ex. Pr. 10, and New York and Tennessee cases ; and 
the same view is repeated in the notes, page 760. The rule thus stated, 
however, cannot prevail under the rules of equity practice promulgated 
by the Suprême Court to supplant "the slow and oppressive procédure 
of the English practice for. compelling an appearance and answer" 
with the "simple, speedy, and effectuai procédure" established by the 
rules, 1 Bâtes on Fed. Eq. Prac. § 334. Preserving the original and' 
inhérent power of equity to enforce discovery, thèse rules are unmis- 
takable in requiring the défendant "to search his conscience," and an- 
swer fully, with or without oath. Waiver of oath to the answer "is 
not a waiver of the right to a full answer," and affects only the eviden- 
tial character of the pleading. 1 Bâtes, § 118, and cases cited. The 
single instance of departure from this view in U. S. v. McLaughlin 
(C. C.) 24 Fed. 823, is disapproved in the cases thus cited, including 
Whittemore v. Patten (C. C.) 81 Fed. 527, in the same circuit. 

The exceptions to the answer are sustained, and the défendant is re- 
quired to answer fully on or before the next rule day. 



UNITED STATES v. R. F. DOWNING & CO. 

SAME v. GODILLOT & CO. 

(Circuit Court S. D. New York. May 23, 1904.) 

Nos. 3,440, 3,441. 

J. Customs Duties— Maeket "Value— Remission of Local Taxes— Deoit db 
Ville— Octroi Tax. 

Held, in regard to merchandise imported from France, that its "market 
value," as defined in Customs Administrative Act June 10, 1890, c. 407, I 
19, 26 Stat. 139 [U. S. Comp. St. 1901, p. 1924], does not include the amount 
of certain internai revenue imposts of that country known as the "octroi 
tax" and the "droit de ville," which are not gênerai In their application, 
but vary with the locality, and which are not collected if the merchandise 
is exported. 

On Application for Review of Décisions of the Board of General Ap- 
praisers. 

The décisions under review reversed the assessment of duty by the collector 
of customs at the port of New Yo»k on merchandise imported by R. F. Down- 
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ing & Co. and Godillot A Co. Duty had been assessed on the basls of an ap- 
praisement of the market Value of thé goods, that Included the amount of cer- 
tain internai revenue imposts of France, known as the "octroi tax" and the 
"droit de ville," which are not gênerai in their application, but vary with the 
locality, and which are not.collected if the merchandise la exported. The board 
held that the case was not, within the rule of United States v. Passavant, 169 
U. S. 16, 18 Sup, Ct. 219, 42 L. Ed. 644, where it was decided by the Suprême 
Court that the so-called bonification of tax by the Gerinan government, which 
was in effect the remission, on the exportation of merchandise from that coun- 
try, of a gênerai tax that would hâve been collected, had the merchandise not 
been exported, constituted an élément of market value, as deflned in Gustoms 
Administrative Act June 10, 1890, c. 407, § 19, 26 Stat 139 [U. S. Comp. St. 
'901, p. 1924]. Note G. A. 5,414, T. D. 20,761. 

Charles Duane Baker, Asst. U. S. Atty. 

W. Wickham Smith, for R. F. Downing & Co. 

Albert Çomstock, for Godillot & Co. 

TOWNSEND, Circuit Judge. The décisions of the Board of Gen- 
eral Appraisers are affirmed on the authority of Rheinstrom et aL, v. U. 
S. (C. C.) 118 Fed. 303. 



In re SUTTER BROS. 
(District Court, S. D. New York. April 28, 1904.) 

1. BANKBtrPTCT— COUBTS— ANCBXABY JUBISDICTION. 

Where proceedings were had in a fédéral District Court other than that 
in which a corporation was adjudged a bankrupt, by which a receivership 
was extended to property located in such other district, and various other 
orders were made by such court, it had ancillary jurisdiction to grant 
a creditor's application for the examination of witnesses as authorlzed 
by Bankr. Act July 1, 1898, c. 541, g 21a, 30 Stat. 552 [U. S. Comp. St. 1901, 
p. 3431]. 

Sutter Bros., a corporation, was adjudged a bankrupt in the United 
States District Court for the Northern District of Illinois. Receivers 
were appointed by that court, and the receivership extended to property 
in the Southern District of New York on application made to the 
District Court of that district by petitioning creditors. Various orders 
were made in the Southern District of New York, in the proceeding, 
relating to property in that district, after which an application was made 
by a créditer to the District Court for the Southern District of New 
York, under Bankr. Act, § 21a, for the examination of witnesses, which 
application was granted ex parte, and an order made accordingly, after 
which the bankrupt moved to vacate such order for lack of jurisdiction. 
Motion denied. 

Stern, Sanger & Barr (William J. Barr, of counsel), for the motion. 
Lesser Bros. (William Lesser, of counsel), opposed. 

HOLT, District Judge. I think that the order of this court making 
the Chicago receivers, receivers hère, and the various orders made hère 
since, make this a case pending in this court in such. a sensé as to author- 
ize the order objected to, to be made. Even if no previous proceedings 
had been had in this court, I think that such an order could be made 
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hère if preyiously authorized in thé court where the proceeding is pend- 
ing. With sincère respect for the court rendering the opinion in In re 
Williams, 10 Am. Bankr. R. 538, 123 Fed. 321, I cannot concur in it. 
Motion denied. 



GEORGE LUEDERS & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. May 25, 1904.) 

No. 3,207. 

1. Customs Duties— Classification — Sandalwood — Logs of Wood. 

Held, that sandalwood, in pièces of varying sizes, several feet long and 
several inches thick, to which nothing has been done beyond removing the 
bark and sawing the wood into lengths convenient for transportation, is 
not dutiable under paragraph 198, Tarin* Act July 24, 1897, c. 11, § 1, 
Sehedule C, 30 Stat 167 [U. S. Comp. St. 1901, p. 1646], as "wood, unman- 
ufactured, not specially provided for," but is free of duty, under the pro- 
vision in paragraph 699 of said act, c. 11, § 2, Free List, 30 Stat 202 LU. 
S. Comp. St. 1901, p. 1689], for "logs of wood." 

Appeal by the Importers from a Décision of the Board of United 
States General Appraisers. 

On application for review of a décision of the Board of General Ap- 
praisers. The décision under review affirmed the décision of the col- 
lecter of customs at the port of New York in assessing duty on certain 
merchandise imported by George Lueders & Co. Note In re Parke, 
G. A. 4,845,, T. D. 22,755. 

J. Stuart Tompkins, for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The merchandise in question con- 
sists of pièces of sandalwood, not uniform in size, several feet long and 
several inches thick. The importation was assessed at 20 per cent, ad 
valorem, under paragraph 198 of the tarif! act of July 24, 1897, c. 11, 
§ 1, Sehedule C, 30 Stat. 167 [U. S. Comp. St. 1901, p. 1646], which is 
as follows : 

"(198) Sawed boards, planks, deals, and ail forma of sawed cedar, lignum 
vitœ, laneewood, ebony, box, granadilla, mahogany, rosewood, satinwood, and 
ail cabinet woods not further manufactured than sawed, flfteen per centum 
ad valorem; veneers of wood, and wood, unmanufactured, not specially pro- 
vided for in this act, twenty per centum ad valorem." 

The importers duly protested against such classification, claiming that 
the wood was free of duty, under paragraph 699 of said act, c. 11, § 2, 
Free List, 30 Stat. 302 [U. S. Comp. St. 1901, p. 1689], covering 
"Wood: Logs and round unmanufactured timber, including pulp- 
woods, firewood, handle-bolts, shingle bolts, gun-blocks for gun-stocks, 
rough, hevvn or sawed, or planed on one silie, hop-poles, ship-timber and 
ship-planking ; ail the foregoing not specially provided for in this act" 
— or under paragraph 700, providing for "ail forms of cabinet woods in 
the log, rough or hewn only," and "woods not specially provided for in 
this act, in the rough. * * *" 
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The bûard states in îts return that duty was assessed on the sandal- 
woôd as "wbod in the log, unmanufactured." The only witness in this 
court tèstified that the sample produced fairly représentée the logs 
comprised in the importation in question. This sample is a log, and 
nothing has been done to it except to take off the bark and saw it into 
logs of a convenient length for importation. It is not of the character 
of woods provided for in paragraph 198, including "sawed boards," 
"veneers," and similar unmanufactured woods, but is merely a log, and, 
as such, is entitled to free entry under paragraph 699 of said act. 

The décision of the Board of General Appraisers is reversed» 



UNITED STATES v. AMERICAN EXPRESS CO. 

(Circuit Court, S. D. New York. May 26, 1904) 

No. 8,467. 

1. Customs' Duties— Classification— Soap Pencils— TJnenttmebated AnTï- 

CLES. 

So-called soap pencils, composed of wood and soap, soap being the com- 
ponent material of chief value, are dutiable as unenumerated manufac- 
tured articles, under Tariff Act July 24, 1897, c. 11, § 6, 30 Stat. 205 [TJ. S. 
Comp. St 4901, p. 1693J. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision' iri question (G. A. 5,528, T. D. 84,881) reversed the as- 
sessment of duty by the collector of customs at the port of New York. 

Charles Duane Baker, Asst. U. S. Atty. 
Howard T. Walden, for the importer. 

TOWNSEND, Circuit Judge. The merchandise in question consists 
of sçap pencils, so called, on which duty was assessed at the rate of 35 
per cent, ad valorem, under the .provisions of paragraph 208 of the 
tariff act of July 24, 1897 (Act July 24, 1897, c. 11, § 1, Schedule D, 30 
Stat 168 [U.iS. Comp. St. 1901, p. 1646]), as manufactures in chief 
value of wood. The importer claims that the articles are properly 
dutiable at the, rate of 20 per cent, ad valorem, as a nonenumerated 
manufactured article, under the provisions of section 6 of said act 
(30 Stat. 205 [U. S. Comp. St. 1901, p. 1693]). The Board of General 
Appraisers sustamed the daim of the importer. 

It appears from the reports of the local appraiser and of the United 
States chemist that soap is the component material of chief value in 
thèse pencils; Inasmuch as there is no provision in the act of 1897 
for manufactures pi which soap is the component material of chief 
value, the articles are properly dutiable as nonenumerated manufac- 
tured articles, under section 6 of said act, and the décision of the Board 
of General Appraisers is th#efore affirmed. 
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ATLANTA, K. & N. RT. CO. v. SOUTHERN RY. CO. 

(Circuit Court of Appeals, Sixth Circuit August 2, 1904.) 

No. 1,303. 

1. Removai, or Causes— Waiveb of Right— Filing Answeb and Motion to 

Dissolve Injunction. 

The filing by a défendant in a state court of an answer and a motion, 
supported by affidavits, for the dissolution of a preiiininary injunction or 
restraining order which had been granted ex parte, and the hearing of such 
motion on ex parte affidavits by the judge in chambers, where he had no 
power to détermine any question on the merits, do not preclude the défend- 
ant from removing the cause where his pétition therefor was presented be- 
fore the rime when, by the laws of the state or the rules of the court, he 
was required to plead. 

2. Eminent Domain — Condemnation Pboceedings — Bffect of TJnauthobized 

Entey. 
_ Shannon's Code Tenn. §§ 1844-1867, providing for the condemnation of 
right of way by railroad companies, do not authorize an entry on the land 
without consent of the owner until his compensation has been ascertained 
and either paid or secured, unless, perhaps, for the purpose of making a 
survey ; and a company can acquire no rights by going upon the land and 
commehcing construction work without the owner's consent after it has 
filed a pétition for condemnation. 

3. Same— PbIobity of Right— Unbecobded Conveyance. 

A statutory proceeding for the condemnation of right of way for railroad 
purposes is bu,t a substitute for its acquisition by contract, and the filing 
of a pétition for condemnation by a railroad company gives it no right as 
against another company, which previously obtained a deed from the own- 
er for the same purpose, although such deed was not recorded, and espe- 
cially where, as by the Tennessee statute, it is expressly provided that such 
proceedings shall affect only the interests of the parties thereto and unborn 
remaindermen, and the grantee company is not a party. 

4. Same— Pb'eliminaby Subvet. 

There being no statute in Tennessee requiring a survey before the Insti- 
tution of proceedings to condemn right of way for railroad purposes, or 
authorizing the recording of surveys, such a survey gives no priority of 
right as against another company which subsequently acquires right of way 
over the land by conveyance from the owner. 

5.. Same— Executoby Contract— Statute of Fbatjds. 

A contract for the sale or conveyance by a landowner of right of way to 
a railroad company, although in paroi and executory, is good as against 
another company which subsequently institutes proceedings for condemna- 
tion of the same land, with notice that such an agreement had been made, 
such company not being an innocent purchaser protected by the statute of 
frauds. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Tennessee. 

John B. Keeble (Chas. N. Burch, of counsel), for appellant. 

R. H. Sansom, Léon Jourolmon, Henry Hudson (W. A. Henderson, 
Alex P. Humphrey, and Jourolmon, Welcker & Hudson, of counsel), 
for appellee. 

Before LURTON and SEVERENS, Circuit Judges, and EVANS, 
District Judge. \ 

1 1. See Removai of Causes, vol. 42, Cent. Dig. $ 10. 
131 F.— 42 
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LURTON, Circuit Judge. This is an appeal under the seventh sec- 
tion of the Court of Appeals Act March 3, 1891, c. 517, 26 Stat. 828 
[U. S. Cppp. St. 1901, p. 5501, from an interlocutory decree granting 
an injunction pendente lite. The controversy is between two antago- 
nisme railway companies over a right of way across the same property, 
desired by each for the purppse of constructing and operating a spur 
track to reach certain manufacturing industries upon the south bank 
of the Tennessee river, in the vicinity of Knoxville, Tenn. For some 
time before this litigation thèse industries had been endeavoring to se- 
cure such a spur track, and had been negotiating with both companies 
to that end. The évidence tends to show that the only practicable ap- 
proaeh for either company was over a narrow strip of land lying be- 
tween the river and the base ôf a bluff, the property of one S. B. Lut- 
trell. This narrow strip between the bluff and the river is insufficient 
for two independent railway approaches, even if it had been désirable 
and profitable for each company to own and operate a spur for its own 
use; Negotiations were proceeding upon the basis that the right of way 
across Luttrell's land, as Well as for other parts of the route, would 
be secuied by the industries to be served and donated to the railway 
company with whom an agreement should be finally concluded. The 
évidence tends to show, however, that the appellant company was under- 
stood as also requiring that the expense of grading should be borne by 
thèse industries. Preliminary surveys Were made by each company, 
but the Sputhern Railway Company flrst came to an agreement, and first 
made allocation definite and final. This agreement seenis to hâve been 
concluded, though possibly not fully executed until a day or two later, 
on June 29, 1903. By the terms of this agreement the industries agreed 
to procure the necessary r^ghts of way and the railroad company to 
grade, construct, and operate the desired spur. Upon the next day — 
June 30th-r-several , rights of way were seciired, including the right of 
way over the Luttrell property, now in dispute. As early as this date — 
June 30th — if not earlier, the appellant company heard disquieting re- 
ports that th'ë Southern Raî^ay 1 Cornpany had corne to an agreement 
under which it was to constr,uct thé spur in question. Its own plans 
and purposes. dp not seem'tohàvé been definite prior to this, for Ohlv 
on this day <Jid the cotnpaiiy's; engineer file in the office of Mr. Ellis» the 
company's generd manager, the plans and estimâtes upon which a final 
conclusion could be rë'ached and a proposai madé to or accepted from 
the manufactufirig compàriîes to bë accômmodated. On the next day 
— July lst — Mr. Ellis began inquiries with a view of ascertaining the 
truth of the reported agreement with the Southern Railway. As this 
matter of notice to the appellant of the steps taken by the Southern 
Railway to acquire a right of, way from Luttrell may be of importance, 
we qttote from the ex parte affidavit of Mr. Ellis, who, after stating 
that on June 30th, and while absent from the city of Knoxville, the 
company's engineer had'filed in his office the completed suryey and 
estimâtes for a spur track, says: 

"On the following day (July lst) I began the préparation of a report and 
letter to Président Smith, but, having varions outside intimations that there 
might be some truth in the reported negotiations with the Southern Railway 
Company, on the flrst day^f July I called upon Mr. Gaut, and asked if he knew 
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what the facts were, and inquiry by him developed the fact that an agreement 
had been reached, although perhaps not executed, by the parties with the 
Southern Railway Company. I then addressed a letter to Président Smith, 
setting out the facts, and received télégraphie authority to proceed. * * *" 

The Mr. Gaut referred to above had, on some former occasions, en- 
deavored to bring about an agreement between the appellant railroad 
and thèse industries. In a brief affidavit Mr. Gaut says that on July 
1, 1903, Mr. Ellis called on him "to ascertain whether the newspaper 
reports that a contract had been signed between thèse companies and 
the Southern Railway Company were correct or not. I made inquiries 
concerning the matter at once, and learned that, while the conveyances 
for right of way had not been executed, the agreements had been reached 
whereby they were to be executed." After receiving authority to con- 
struct a spur according to this survey, and without further effort to 
corne to any agreement with the enterprises to be served, and wholly 
independent of any assistance from or agreement with the parties de- 
siring the spur, the appellant Company, on the night of July 2, 1903, 
began opérations to secure priority of right over the Luttrell property, 
knowing at the time that at least a paroi agreement had been already 
concluded by the défendant company for the rights of way essential to 
the construction of a spur over the same route. The supposition that 
possibly the right of way over Luttrell's land had not bçen conveyed by 
an instrument in writing proved to be erroneous, for the évidence tends 
to show quite satisfactorily that on June 30th Mr. Luttrell executed 
and delivered his deed, though it was not placed on record until July 3d. 

To secure priority of right over the Luttrell land, notwithstanding 
the situation as confessedly known, and to obtain what advantage there 
might be, in view of the possibility that deeds for the right of way had 
not been executed, the complainant company, on the night of July 2d, 
filed a pétition in the state circuit court for Knox county, Tenn., against 
S. B. Luttrell, seeking to condemn the right of way now involved, and 
being the same previously conveyed by the unrecorded deed of the 
owner. On the same night, and before service of process or notice 
or knowledge of either Luttrell or the Southern Railway Company, 
a civil engineer in appellant's service, with a small force, went upon the 
proposed right of way for the alleged purpose of taking possession and 
beginning the construction of the proposed track. Knowledge of this 
latter step was obtained by the Southern Railway Company, and very 
early in the morning of the 3d of July it also sent a force of men upon 
the Luttrell property, and began at once the construction of a track, 
claiming a right to do so under Luttrell's grant and conveyance. On 
the same morning, and after this movement in the interest of the South- 
ern Railway Company, the appellant company filed the présent bill in 
the Chancery Court of the state, and obtained an ex parte injunction 
restraining the défendant company from interfering with its alleged 
prior right and prior possession. Upon the same day, but at a later 
hour, the défendant filed a similar bill in the same court, and was also 
granted an ex parte injunction. Thus both companies were forbidden 
to proceed with the construction of the said spur across the land of said 
Luttrell until the court should détermine which had the better right. 
Answers were at once filed to each bill, and ex parte affidavits taken 
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and filed, under consent and agreement, to be used upon motions to dis- 
solve theinj unctions granted. The two cases, on July 11, 1903, were 
heard at the same time, upon motions to dissolve. The chancellor de- 
nied the motion to dissolve the injunction granted under the bill of ap- 
pellant, and sustained the motion to dissolve the injunction granted 
under the bill filed by the appellee company. On August lst the South- 
ern Railway Company dismissed its said bill without préjudice, and re- 
moved the case of the appellant company into the court below. A mo- 
tion to remand to the state court was seasonably made by the appellant 
company, and denied. The défendant, under leave, filed a cross-bill, 
seeking', affirmative relief against the occupation of the right of way 
in question by the Atlanta, Knoxville & Northern Railway Company, 
and asserted its own exclusive rights under the deed of .Luttrell. Sub- 
sequently the cause was heard upon a motion to dissolve the preliminary 
injunction granted by the state chancellor, and to allow a pendente litem 
injunction under the cross-bill. Both thèse motions were granted, and 
from the Ôrder allowing an injunction upon the said cross-bill this ap- 
peal has been taken. 

1. It is first insisted that, although this suit was one which might 
hâve been removed by the Southern Railway Company into the circuit 
court, the right to remove. wàs waived by the proceedings which oc- 
curred in the state court before the pétition to remove was filed. The 
question is one which goes, in a sensé, to the jurisdiction of the court be- 
low, and, although' this is only an appeal from an interlocutory injunc- 
tion, should be decided before considering the merits. Bissell Co. v. 
Goshen Co., 19 C. C. A. 25, 72 Fed. 545 ; Smith v. Vulcan Iron Works, 
165 U. S. 518, 17 Sup. Ct. 407, 41 L. Ed. 810; In re Tampa R. Co., 
168 U. S. 583, 18 Sup. Ct. 177, 42 L. Ed. 589. The provision of Act 
March 3, 1887, c. 373, § 1, 24 Stat. 552 [U. S. Comp. St. 1901, p. 510], 
as amended by Act Aug. 13, 1888, c. 866, § 3, 25 Stat. 433 [U. S. Comp. 
St. 1901, p. 510], in respect to the time for the removal of a cause, is 
that the party entitled to remove shall file his pétition in such suit in the 
state court "at the time, or any time before, the défendant is required by 
the laws of the state or the rule of the state court in which such suit is 
brought to answer or plead to the déclaration or complaint of the plain- 
tiff." This means that a pétition for removal must be filed as soon as 
the défendant is called upon by the local law to make any défense, either 
to the jurisdiction or merits. Martin v. B. & O. R. Co., 151 U. S. 673, 
14 Sup. Ct. 533, 38 L. Ed. 311. But under the state law the earliest 
day at which the Southern Railway Company was obliged to make any 
défense whatevér to the bill of the Atlanta, Knoxville & Northern Rail- 
road Company was upon the first rule day in August, which was Mon- 
day, August 3d. The pétition to remove was filed August lst. It 
therefore follows that the pétition for removal was filed within the time 
required by law. But it is said that, although the pétition was filed 
before any défense was due, and therefore within time, the right to re- 
move had been waived by the filing of an answer and by the hearing 
had in the state court upon the question of the dissolution of the ex 
parte preliminary injunction granted upon the filing of the bill. The 
citizenship of the parties was such as to bring the case within the consti- 
tutional jurisdiction of a United States court. The time of removal 
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was not of the essence, and any objection for failure to remove within 
the time required by the statute must be made promptly, or the right to 
object for that reason is lost. Newman v. Schwerin, 61 Fed. 865, 10 
C. C. A. 129 ; Martin v. B. & O. R. Co., 151 U. S. 673, 14 Sup. Ct. 533, 
38 L. Ed. 311. Upon the same line of reasoning a défendant should not 
be deprived of his constitutional and statutory right to a trial in a court 
of the United States upon the ground of waiver unless a clear case of 
intent to submit and hâve a hearing in the state court is made to appear. 
The mère filing of any answer or plea or any other défense before it is 
due under the law or rule of the state court is not inconsistent with the 
subséquent removal of the case. The prématuré filing of a défense is in 
no sensé a trial or hearing, and is not conduct establishing a waiver 
of the right to remove. The statute does not require the pétition to be 
filed before any défense is filed, but only before the time when the 
first défense is required to be filed. Gavin v. Vance (C. C.) 33 Fed. 84 ; 
Conner v. Coal Co. (C. C.) 45 Fed. 802 ; Duncan v. Associated Press 
(C. C.) 81 Fed. 417-422; Champlain Const. Co. v. O'Brien (C. C.) 104 
Fed. 930. 

This brings us to the question as to whether the hearing in the state 
court upon the motion to dischargé the ex parte preliminary injunction 
should operate to defeat the right to remove, although the pétition was 
filed within the time prescribed by the statute. In view of the fact that 
the law requires the pétition to remove to be filed on or before the time 
when the first reading by the défendants may be required, it may be in- 
ferred that Congress did not intend to allow a removal after the trial of 
the case, or any question in the case, even though such trial should occur 
before the time when the first défense was due under the law. Under Act 
March 3, 1875, c. 137, § 3, 18 Stat. 470 [U. S. Comp. St. 1901, p. 510], 
which allowed a removal at or before the time at which the case could 
be first tried, "and before the trial," it was held that a hearing upon a 
demurrer was a trial of the action within the meaning of that act. Allev 
v. Nott, 111 U. S. 472, 4 Sup. Ct. 495, 28 L. Ed. 491. In Removal 
Cases, 100 U. S. 457, 473, 25 L. Ed. 593, it was held that, if the trial 
had actually begun before the application to remove, the right of remov- 
al was gone, though there had been no judgment. The court in that 
case said that Congress did not intend by the expression "before trial" 
to allow a party to experiment on his case in the state court, and, if he 
met with unexpected difficulties, stop the proceedings, and take his 
suit to another tribunal. If there was any hearing of the appellant's 
case, or if any hearing was begun, though no judgment had been ren- 
dered, before the filing of the pétition to remove, the right to remove 
may well be regarded as waived, the hearing concluded or begun being 
inconsistent with the clear purpose of the act that the removal shall 
occur before any such experimenting with the state court. The ques- 
tion, then, to be decided is whether by the filing of an answer and by 
the hearing which did occur before the pétition to remove was filed 
the right of removal was waived or lost. This hearing, which was had 
before the removal, was upon a motion to dissolve a preliminary injunc- 
tion which had been granted without notice. In effect, it was neither 
more nor less than a motion for an injunction pendente lite, for the in- 
junction allowed was without notice, and nothing more than a restrain- 
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ing order to stand until there could be a hearing upon notice of the ques- 
tion of the allowance of an injunction to préserve the status until a final 
hearing. The question to be decided was whether there was a probable 
right which might be jeopardized unless an injunction should préserve 
the status until a final hearing. It is a question which largely appeals 
to the discrétion of the chancellor, regulated by the balance of incon- 
venience or danger to the parties. Flippen v. Knaffle, 2 Tenn. Ch. 338 ; 
Blount v. Société, etc., 53 Fed. 98, 3 C. C. A. 455, 457 ; Glascott v. 
Lang, 3 Mylne & C. 451, 455 ; Grt. Western Ry. Co. v. Birmingham 
& O. J. Ry. Co., 2 Phil. Ch. 602 ; Allison v. Corson, 88 Fed. 581, 32 
C. C. A. 12. 

In Blount v. Société, etc., cited above, Jackson, Circuit Judge, speak- 
ing for this court, said: 

"The object and purpose of a preliminary injunction is to préserve the exist- 
ing state of things until the rights of the parties can be fairly and fully inves 
tigated and determined upon strictly légal proofs and according to the course 
and principles of courts of equity." 

In Grt. Western R. Co. v. Birmingham R. Co., cited above, Lord 
Cottenham said : 

"It is certain that the court will in many cases interfère and préserve prop- 
erty in statu quo during the pendency of a suit in which the rights to it are 
to be decided, and that without expressing, and often without having the means 
of forming, any opinion as to such rights. It is true that the court will not so 
interfère if it thinks there is no real question between the parties ; but, seeing 
that there is a substantial question to be decided, it will préserve the property 
until such question can be regularly disposed of. In order to support an in- 
junction for such purpose, it is not necessary for the court to décide upon the 
merits." 

Under the practice in the chancery courts of Tennessee, as stated by 
so eminent an equity judge as Chancellor Wm. F. Cooper, in Owen v. 
B'rien, 2 Tenn. Ch. 295, the chancellor, though sitting in open court, will 
not ordinarily décide any matter upon its merits upon a motion to allow 
or dissolve a temporary injunction. But the hearing in this matter was 
not in open court, but at chambers, and the chancellor has at chambers 
no power to décide any cause upon its merits, unless it be a hearing 
by consent of some of the matters provided for by the Tennessee act of 
1903, p. 577, c. .248 ; Shannon's Tenn. Code, 6220, 6223. A motion to 
dissolve or allow a mère temporary injunction is a matter which could 
always be heard at chambers, and the jurisdiction of a Tennessee chan- 
cellor at chambers in respect of such motions is not enlarged or reg- 
ulated by the act cited. The hearing in this cause could not hâve been 
a hearing upon the facts, for the motion was heard only upon the bill, 
answer, and ex parte affidavits. Such affidavits are not légal proofs, 
and are admissible only for the purpose of guiding the discrétion of 
the chancellor in allowing or disallowing a preliminary injunction. 
That the learned chancellor expressed opinions which bore upon the 
merits is of no moment, for he could do no more, and was called upon 
to do no more, than décide whether, upon such a prima facie showing, 
the complainant had a probable right which should be preserved un- 
til a hearing upon légal proofs and according to due course of equity 
could be had. To that extent the hearing before him at chambers 
went, and no further. The same motion might hâve been renewed 
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again and again, for the matter was not concluded by the disallowance 
of the motion made. Having regard to the fact that the hearing had 
was before a judge in chambers having no jurisdiction to hear the cause 
upon the facts, and upon ex parte affidavits, we conclude that the refusai 
of the court to discontinue the pending preliminary injunction was not 
a hearing upon the merits, nor the trial of the suit upon any question af- 
fecting the merits, and therefore not such a hearing as will defeat the 
right of removal. The question presented by the facts stated has not 
been authoritatively decided by the Suprême Court nor any of the 
Circuit Courts of Appeal. The décisions in the Circuit Courts are 
not altogether harmonîous, but the decided weight of authority lends 
support to the conclusion we hâve reached. Gavin v. Vance (C. C.) 
33 Fed. 84 ; Freeman v. Butler (C. C.) 39 Fed. 1 ; Garrard v. Silver 
Peak Mines Co. (C. C.) 76 Fed. 1 ; Duncan v. Associated Press (C. C.) 
81 Fed. 417-422; Purdy v. Wallace Muller Co. (C. C.) 81 Fed. 513; 
Whitley v. Malléable Castings Co. (C. C.) 83 Fed. 853 ; Champlain Con. 
Co. v. O'Brien (C. C.) 104 Fed. 930; Sidway v. Missouri Land Co. 
(C. C.) 116 Fed. 382. 

2. Did the district court abuse its discrétion in denying a preliminary 
injunction to the Atlanta, Knoxville & Northern Railroad Company and 
awarding one to the Southern Railway Company upon its cross-bill ? 
The contention is that the appellant, the Atlanta, Knoxville & Northern 
Railroad Company, acquired a priority of right to an easement of way 
across the land of said Luttrell by reason of the filing of its pétition for 
a condemnation before the deed of Luttrell was put to record. It is 
true that the learned counsel hâve also laid some stress upon an alleged 
prior survey and location. But, as already indicated, we do not find, 
upon the présent state of the record, that this claim is substantiated. 
Preliminary surveys were made by both companies, and it may be that 
the first preliminary reconnaissance was made by the appellant Com- 
pany. But the weight of évidence is that the Southern Railway Com- 
pany completed its survey and location first, and first definitely deter- 
mined upon the construction of the spur in question. It was only after 
the appellant company learned, through the press and by reports, that 
the Southern Railway Company had concluded an agreement with the 
establishments to be reached by the proposed spur that the complainant 
company definitely determined to build a spur, regardless of any agree- 
ment with the people with whom it had been negotiating. Neither do 
we attach any importance to the fact that on the night of July 2d, and 
after the filing of the condemnation proceedings, the appellant company 
placed a force of men at work upon the disputed premises. This 
it did without the consent or knowledge of either Mr. Luttrell or the 
Southern Railway Company, and without the slightest semblance of 
légal authority or moral right. The mère fact that it had theretofore 
surveyed a Une across Mr. Luttrell's property, and had started con- 
demnation proceedings, gave it no right to take possession without the 
consent of the owner* and in advance of a condemnation. The Ten- 
nessee statute regulating the taking of private property for public uses 
does not authorize an occupation before an assessment of damages, and 
no court of equity canafïbrd to regard a bold act of trespass as a sound 
foundation for an équitable priority of right. 
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The gestion is thus narrgwed down to this : Can one railroad Com- 
pany acquire a priority by filing a pétition for the appropriation of * 
particulaf pièce of property over a prior uiirecorded acquisition of the 
same property by contractby another railroad company for an identicai 
public use, with or without notice of the unrecorded prior. conveyance ? 
We pass, for the, présent, the éffect of the notice of the prior rights of 
the Southern Railway Company heretofore set out. By an act of the 
Tennessee Législature any railroad company is given authority to build 
and operate "latéral roads not exceeding fifteen miles in length, extend- 
ing from the main stem or branch to any mill, quarry, mine, manufac- 
turing plant," etc. Acts Tenn. 1903, p. 461, c. 210. Whether, and 
under what circumstances, private property can be taken for the con- 
struction of a spur to accommodate a private enterprise exclusively may 
be a mâtter of some doubt. The authorities are, perhaps, not harmonious, 
and the cases are noticed in 10 Am. & Eng. Ency. of Law (2d Ed.) p. 
1078 et seq. Sée, also, Clark v. White, 2 Swan, 540; Memphis, etc., 
Co. v. Memphis, 4 Cold. 406, 424; Chattanooga Terminal Co. v. Felton 
(C. C.) 69 Fed. 273. We pretermit any expression of opinion, and for 
the purposes of this case shall assume that the Tennessee Législature 
has the constitutional power to authorize the condemnation of private 
property for the purposes indicated by the proceeding instituted by the 
appellant corporation. The provisions of law çonferring and regulating 
the right to çqiiderhn .land for works of public improvement are con- 
tained in sections 1844 to 1867, inclusive, of Shannon's Code of Ten- 
nessee. The proceeding is by pétition and notice to the owner, and 
section 1848 provides that the proceeding shall only "cover and affect 
the interest of those who are actually made parties," except unborn re- 
fnàindermen. An analysis of thé sections referred to indicates a care- 
ful observance of the rights of property own'ers and a purpose to pre- 
vent the acquisition of any rights by a corporation seeking to make an 
appropriation until a judgment of condemnation and an actual pay- 
ment of the damages assessed. Section 1864 is supposed to confer some 
right to go upon and survey a rjght of way against the will of the own- 
er, and before condemnation. The section reads thus: 

"A person or company actually lntending to make application for the priv- 
ilèges herein contemplated, and enterlng upon the land of another for the pur- 
pose of making the requisite examinatlons and surveys, and doing no unneces- 
eary injury, is llahle only for the actual damage done, and if eued in such case, 
the plaintiff shall recover only as mueh costs as damages." 

If this be construed as permitting an entry against the will of an 
owner, it is, at most, an entry solely for the purpose of making the 
requisite examination and survey preliminary to the filing of a condem- 
nation suit, and does not authorize any dispossession of the owner or 
occupancy for purposes of construction. But to make it plain that this 
provision shall not be regarded as affecting the owners' rights any fur- 
ther, the next section (1865) provides: 

"No person or company shall, howevéï, enter upon such land for the purpose 
of actually occupying the right of way, until the damages assessed by the 
jury of inquest and the costs hâve been actually pald ; or, if an appeal has been 
taken, until the bond bas been given tb abide by the final judgment as before 
provided." 
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When, however, the damages hâve been assessed by a jury of in- 
quest, and the défendant takes an appeal because dissatisfied, the rail- 
road company may proceed with its construction, upon giving bond 
and security as provided by section 1864. No right of occupancy ex- 
ists unless such bond is given. White v. Rd. Co., 7 Heisk. 518. 

Section 1866 is supposed to recognize some right to take possession 
prior to an actual légal appropriation. This is a mistake. This sec- 
tion simply provides that an owner whose land has been taken may péti- 
tion for a jury of inquest, and hâve the damages assessed as if upon 
a pétition by the company for a condemnation, or "sue for damages in 
the ordinary way." Instead of authorizing by implication or otherwise 
an occupancy without the consent of the owner, the statute simply in- 
tends to enlarge the remédies of the owner in case possession is taken 
either with or without the consent of the owner so as to permit him to 
sue for an assessment of damages by a jury of inquest, or resort to 
any other common-law remedy. The section has been construed in 
Duck River R. Co. v. Cochrane, 3 Lea, 478, and Parker v. Railroad, 
13 Lea, 669 ; and in the last-named case a bill was sustained which 
sought to enjoin further possession or occupancy taken against the 
owner's will. 

It is not essential to the validity of a law authorizing an appropriation 
of land that provision shall be made for the payment of compensation 
before the actual appropriation, unless there is an express constitutional 
provision to that effect, provided adéquate provision is made whereby 
compensation may be certainly obtained. Cooley's Constitutional Lim- 
itations, 6545 et seq. ; White v. Railroad, 7 Heisk. 518. What we mean 
to be understood as holding is that the provisions of the existing law 
of Tennessee, as found in the Code sections referred to above, do not 
authorize an appropriation without a condemnation and the payment 
of compensation, save in the case provided for by section 1864, where 
there is an appeal after the damages hâve been assessed by a jury of 
inquest, in which latter case a bond in double the value of the damages 
assessed may be given conditioned to perform the final judgment. 
White v. Railroad, 7 Heisk. 518. But it is a sound and inflexible prin- 
ciple of constitutional law that private property cannot be taken and 
appropriated to a public purpose under the power of eminent domain 
except in accordance with législative régulation and in strict pursuance 
of statutory authority. The corporation claiming the right to appro- 
priate must follow the proceedings authorized by law, for in no other 
way can it deprive a citizen of his property right. Cooley's Consti- 
tutional Limitations, 653 et seq. ; White v. Railroad, 7 Heisk. 518 ; 7 
Encv. PI. & Pr. 468. The cases of Simms v. Memphis & Charleston 
R. R., 12 Heisk. 621, and Railroad v. Telford, 89 Tenn. 293, 14 S. W. 
776, hâve been cited as constructions of section 1866, and as holding 
that a railroad company may, without compensation or the consent of 
the owner, occupy land for railroad purposes; and that the provision 
of this statute for obtaining compensation obviâtes any constitutional 
objection. Neither case involved any application of this Code pro- 
vision, and both cases involved the rights of the owner of lands appro- 
priated or occupied by railroad companies under the terms of private 
or spécial railway charters. In the Simms Case the remedy of the own- 
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er was held to be barred by the limitation provided by the charter. In 

TelfordVCase the charter provided that, in the absence of a contract 
with the owner, a grant should be presumed, and the owner barred 
from recovering the land or compensation unless he should, within flve 
years after the road was constructed over his land, sue for damages as 
provided by the charter. There is no statute in Tennessee prescribing 
the effect of a survey for a proposed line of railway, nor providing 
for such a survey as a preliminary to a condemnation, nor allowing its 
registration. Given two condemnation proceedings seeking to appro- 
priate the same land, priority should doubtless be accorded to the pro- 
ceeding first begun upon the principle "qui prior est tempore potior est 
jure." Lewis, Eminent Domain, § 306; Elliott on Railroads, § 927; 
Lake Merced Water Co. v. Cowles, 31 Cal. 215. The appellant ac- 
quired no title or interest in the land by merely commencing a pro- 
ceeding for rfs appropriation, nor the landowner any right to require the 
petitioner to take the land it sought to appropriate. The purpose to 
appropriate may be abandoned even after the assessment of damages. 
Stacey v. Vt. Cont. R., 27 Vt. 39, 7 Ency. PI. & Pr. 626, 673 ; Dimmick 
v. Council Bluffs R. Co., 58 Iowa, 637, 12 N. W. 710; Schreiber v. 
Chicago, etc., R. Co., 115 111. 340, 3 N. E. 427 ; Matter of Military 
Parade Grounds, 60 N. Y. 319; First Nat. Bank v. West River R. Co., 
49 Vt. 167. The only right which can be said to resuit from mère 
priority of time in the institution of such a proceeding is an équitable 
right of priority over a later effort to acquire the same property for a 
like purpose, whether by a like proceeding or contract with notice, 
actual or constructive. The case of Barre Railroad Co. v. Montpelier 
Companies, 61 Vt. 1, 17 Atl. 923, 4 L. R. A. 785, 15 Am. St. Rep. 877, 
and similar cases therein cited, stands upon the effect of the filing and 
registering of a definite survey and location made in pursuance of 
statute law. That case, and those upon which it rests, are placed upon 
the ground that by the requirement of a definite survey, and its reg- 
istration, the Législature intended that thereby a prior right to appro- 
priate the lands pointed out should inure, and that this right is a lien 
or right or interest in the land, which would ripen into a title upon a 
purchase or condemnation. Mère priority of right accorded to one 
petitioner over another, upon the ground of priority in time should 
not hâve any rétrospective opération, so as to give precedence over an 
earlier acquisition of the same right of way by contract. A proceed- 
ing to condemn is,.in substance, a proceeding to compel a sale by the 
owner to the petitioner, and is justified only when the purpose for which 
the land is to be used is a public one. Under the statutes of most of 
the states such a proceeding can only be resorted to when the parties 
hâve been unable to agrée upon terms of sale. 7 Ency. PI. & Pr. 476, 
and cases cited. But in Tennessee the statute does not require that 
any effort shall be made for acquiring the property desired by private 
treaty, and there is no constitutional objection to a proceeding for 
condemnation before failure of negotiations. Bigelow v. Miss. Cent. 
R. Co., 2 Head, 624. Nevertheless, the proceeding to compel an ap- 
propriation is at least but a substitute for an acquisition by contract, 
and no superior equity is acquired by the institution of a suit for the 
purpose of condemnation over a prior agreement for the acquisition 
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of the same interest, valid between the parties, especially when this 
prior right was known to the petitioner when he started his proceed- 
ing. Treating the question as one of priority between mère equities, 
and each as equally innocent, that claimant first in order of time has, 
by virtue of that circumstance, the better right. He who is superior 
in time, in the absence of some higher equity, has, by virtue of that cir- 
cumstance alone, the better right to the matter in dispute. Broom's 
Légal Maxims, p. 348. The case of M. & St. P. R. Co. v. Chicago, 
M. & St. P. R. Co., 116 Iowa, 681, 88 N. W. 1082, is much in point, and 
in its reasoning supports our conclusion. 

The express provision of section 1848 is that "ail parties having 
any interest in such land may be made défendants, and the proceedings 
will only cover and affect the interest of those who are actually made 
parties; unbom remaindermen being, however, bound by proceedings 
to which ail living persons in interest are parties." To accord priority 
to such a petitioner over the interest acquired by a conveyance prior 
in date, though unrecorded, would be to bind and affect an interest 
not made a party, and in the teeth of the statute. 

The registry statutes can hâve no important bearing, as under the 
Vermont statute construed in Barre R. Co. v. Montpelier Companies, 
61 Vt. 1, 17 Atl. 923, 4 L. R. A. 785, 15 Am. St. Rep. 877, for the 
reason that there is no statute raquiring or authorizing the registra- 
tion of a railroad survey. Neither is a petitioner for condemnation 
in any sensé a purchaser or a creditor within the purview of the regis- 
tration statutes. If the complainant had actually acquired the right 
of way over the Luttrell land, and title had been vested by decree or 
deed, without notice of the prior purchase by the Southern Railway 
Company of the same easement, there would be much reason for hold- 
ing it to be a bona fide purchaser under the case of Wilkins v. Mc- 
Corkle (Tenn.) 80 S. W. 834, where the Tennessee Suprême Court held 
that a complainant under a rescission bill, who obtained a decree can- 
celing a conveyance and revesting title without notice of an unrecorded 
deed by the défendant conveying the same land to a stranger, was a 
bona fide purchaser within the registration law. But that case is not 
applicable hère, because the complainant acquired no charge, lien, title, 
or other interest before it had full notice of the conveyance to the 
Southern Railway Company. 

3. But if the nonregistration of the Luttrell deed made it invalid 
as to the petitioner for condemnation of the land therein conveyed, al- 
though in no sensé a creditor or purchaser, unless it had notice, then 
we are of opinion that knowledge of the fact that a contract for the 
construction of this very spur track over the identical route hère in 
controversy had been concluded between the plants to be served and the 
Southern Railway Company, and that an agreement had been made for 
the conveyance of the requisite rights of way, is notice whether a con- 
veyance had been executed or not. No one is an innocent purchaser 
for value who buys with knowledge of a prior sale of the same land 
by paroi. Such a sale is not void, but voidable at the élection of the 
parties only under the well-settled construction of the Tennessee stat- 
ute of frauds ; and a purchaser with notice of such an executory sale 
or conUact is not a bona fide purchaser without notice within the 
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Tennessee registration statute. In this view of the case, we need not 
enter upon a considération oî the question as to whether the facts 
known were such as to devolve upon the complainant actual knowledge 
that an agreement for acquisition of this right of way existed, for 
whether that agreement was in paroi or writing was of no importance 
to it. If the contracting parties elected to carry it out, it did not lie 
in the mouth of complainant to say that because it was not yet a written 
agreement it was invalid. Brakefield v. Anderson, 87 Tenn. 211, 10 
S, W. 360; King v. Coleman, 98 Tenn. 562, 571, 40 S. W. 1082; 
Phillips v. Kimmons, 9é Tenn. 562, 29 S. W. 965. 

Upon the whole case we see no reason for disturbing the order of 
the court below, which is therefore affirmed. 



UNITED STATES v. DETROIT TIMBER & LUMBER CO. et al. 

(Circuit Court of Appeals, Eighth Circuit July 28, 1904.) 

No. 2,009. 

1. Government Lands— Title of Bona Fide Purchaser After Patent Un- 

ASSAILABLE IN EQUITY. 

The title of a bona fide purchaser of lands subséquent to the issue of the 
patents is superior to the équitable clalm of the United States to avoid the 
patents and the title under them for fraud or error in the issue of the 
former. 

2. Same— Purchasers Under Receiveb's Final Receipts. 

Purchasers in good faith, without notice, for value, of the équitable title 
evidenced by receivers' final receipts upon which patents subsequently is- 
sue, hâve a complète défense of a bona fide purchase unassailable by a suit 
of the United States to avoid the patents and the titles under them for 
fraud, perjury, or error in the procurement of the former. 

3. Same— Receiver's Final Receipts— Notice to Purchasers. 

Receivers' final receipts are notice to purchasers of the équitable title 
they évidence, : that they are voidable by the Land Department for fraud 
or error at any time before the patents issue upon them, but they are not 
notice that the équitable titles they disclose were procured by fraud, per- 
jury, or irregularity. On the other hand, they are prima facie évidence 
that the lands they describe were honestly and regularly entered, and that 
the entrymen who obtained them are entitled to the patents for the land. 

4. Equtty — Rights or Government and op Individuals. 

The equities of the United States appeal to a court of chancery with 
the same, but with no greater or less, force than those of an individual in 
like circumstances. 

5. Bona Fide Purchaser of Equitable Estate— Subsequently Acquired 

Légal Estate. 

Where equities are equal, the law prevails. A court of equity will not 
interfère at the suit of a holder of a prior équitable title or claim to de- 
prive an innocent purchaser for value of a junior équitable estate of a légal 
estate or advantage which he hâs subsequently bought or obtained after 
notice. ' 

6. Bona Fide Purchaser— Duty of Inquiby. 

Where a vendor présents conveyances to himself prima facie valid, and 
assures the purchaser that his title under them is perfect, no duty to in- 

H 1. See Public Lands, vol. 41, Cent. Dig. § 368. 
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vestigate farther is imposed upon the buyer in the absence of other facto 
and circumstances suggesting investigation. 

7. Same— Ordeb of Acquisition or Eléments Immaterial. 

The concurrence of the essential éléments of good faith, absence of no- 
tice, payment of value, and légal estate in the purchaser at one time con- 
stitutes a complète défense of a bona fide purchase. The order in winch 
thèse éléments were acquired is not material. 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the 
Western District of Arkansas. 

For opinion below, see 124 Fed. 393. 

This is a suit to avoid 44 patents issued under the stone and timber act of 
June 3, 1878, c. 151, 20 Stat. 89 [U. S. Comp. St. 1901, p. 1545], and ail convey- 
ances of the patented lands or of the timber upon them. The patentées and 
their immédiate and remote grantees are défendants and appellees. The suit 
was eommenced on April 5, 1902. The United States alleged in its amended 
bill that each of the patentées agreed before entering the land that the entry 
should be made for the Martin-Alexander Lumber Company, a corporation of 
Arkansas ; that, if no such agreement was made, each patentée made his or 
her entry on spéculation ; that immediately after the lands were entered each 
of the entrymen and each of the entrywomen, with the exception of three, 
conveyed the timber growing on his or her land to the Martin Company ; that 
patents were issued to ail thèse lands between February 23, 1900, and May 9, 
1901, and that on January 14, 1901, the Martin Company sold and assigned ail 
the contracts for the timber ou the lands to the Détroit Timber & Lumber Com- 
pany, a corporation of Michigan, which had knowledge of the character of the 
entries and of the frauds which had been perpetrated in making them. The 
Détroit Company answered that the lands were regularly and lawfully entered 
and patented ; that 41 of the patentées sold the timber on their lands to the 
Martin Company shortly after they entered them ; and that on January 14. 
1901, it purchased the timber contracts and ail the other property of the Martin 
Company. It denied that the lands were entered on spéculation, and that any 
agreement had been made that any of them should be entered for the benefit of 
the Martin Company. J.t denied that it had any notice or knowledge that any 
of the lands had been fraudulently entered before it purchased and paid for 
the timber contracts, or before the lands were patented ; and averred that it 
bought and paid value for them in good faith, without notice of any fraud or 
defect in the title to them. The answer of the Martin-Alexander Company pré- 
sents the same issues as that of the Détroit Company. The answers of the 
other défendants, if there were such, do not appear in the record, because the 
land without the timber is of no value. The salient facts disclosed by the 
évidence at the final hearing were thèse : The Martin-Alexander Lumber Com- 
pany hàd a sawmill in the vicinity of the lands which are the subject of this 
controversy, and it was desirous of obtaining timber to manufacture into lum- 
ber. E. B. Martin owned 58% per cent, of the stock of this corporation, and, 
with the exception of one share, A. V. Alexander controlled ail of tbe re- 
mainder, which was owned by himself, his wife, and J. O. Means. Copeland 
was an employé of the eompany, and an intelligent and influential man. lie 
obtained a copy of the act of June 3, 1878, consulted with one of the officers of 
the local land office relative to its proper construction, and told Alexander 
and Martin that he knew honest men who he thought would enter land of the 
government under this act if they could borrow the money to pay for it. Mar- 
tin replied that he would loan such men money for that purpose. The stump- 
age value of the timber was 50 cents per thousand feet. and the Martin Com- 
pany was offering and paying that priée. At this price the average value of the 
timber on each 160 acres of this land was about $40 in exeess of the govern- 
ment's price for the lands, which was $2.50 per acre, so that an entry was 
likely to entail no loss, and might yield the entryman some profit. Copeland in- 
formed some of his acquaintanees of this situation and of the law, and asked 
them if they would like to enter some of the land. Others applied to him for 
this information, and he imparted it. The men and women thus informed made 
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the ©htrïés upon which thé patents in suit are based. Tliey were poor, and un- 
able to pay for the land without borrowlng money. Copeland assisted them to 
sélect the land and to make their entries. They made two journeys to the loeal 
land office, one to make their applications and one to pay for the land and 
obtain their final receipts. the Martin Company paid their traveling expenses 
upon thèse trips and the fées for the publication of the notices required by the 
statute. Twenty-five of the 44 patentées were employés of the Martin Com- 
pany and 10 were wives of employés. When the time came to pay for the 
lands, the company loaned to each one of the patentées the amonnt required 
for that purpose, and he or his companion or agent paid for the land, and ob- 
tained the final receipt. Within a few days af ter the final receipt was obtained 
he made a promissory note for the amount he had paid for the land and in- 
terest at 8 per cent, per annum. He then made a written agreement with the 
Martin Company that in considération of $1 and of the covenants recited there- 
in he "has bargained, sold, and conveyed" unto the company ail the timber and 
trees upon the land, and the right to enter and take them ; that the company 
will pay him 50 cents per thousand feet scale measure for the Iumber in the 
trees ; that it has paid him thé amount which he had borrowed and paid for 
the land, and that it will pay him the balance beyond that amount and 8 per 
cent, interest in monthly payments as the timber is eut and removed from the 
land. Upon the exécution of this contract the note was canceled and surren- 
dered. The transaction with ail the entrymen but two and with ail the entry- 
women but one took the f orm which has been described. Two of the entry- 
men and one of the entrywomen ref used to give notes or make timber contracts, 
although they borrowed the money and used it to pay for their lands. Thèse 
three défendants entered their land July 5, 1900, and in April, 1901, they sold 
and conveyed it to the Détroit Company, through an agent of the latter, for the 
amount of their debts for thé borrowed money and $75 each. The 44 entries 
were made at various times between August 21, 1899, and September 6, 1900, 
and the timber contracts were niade immediately after the respective entries 
were completed. Patents were issued for ail thèse lands prior to May 9, 1901. 
Thirteen of thèse patents were, issued before January 14, 1901, and 40 before 
May 1, 1901. On January 14, 1901, the Détroit Timber & Lumber Company 
purchased ail the property of the Martin Company for $60,000 and the assump- 
tion of its debts. The office and place of business of the Martin Company was 
in Pike City, Ark. ; that of the Détroit Company in St. Louis, Mo., and U. L. 
Clark was its président. About December 20, 1900, Alexander went to St. 
Louis, and applied to Clark to purchase the property of the Martin Company 
for the Détroit Company. He requested Clark to purchase Martin's interest 
and to let him retain his interest. Clark declined, and told him that the Dé- 
troit Company would not purchase unless it could buy the entire property. 
Alexander then asked to be permitted to take stock in the Détroit Company for 
his interest. Clark replied that the latter company had no stock to sell ; that 
he could not promise any ; and that the purchase must be of the entire prop- 
erty of the Martin Company for cash ; but that the Détroit Company might 
increase its stock, and, if it did so.it was possible that Alexander might obtain 
some. Alexander thereupon agreed that the entire property should be sold, 
and that he would sell his interest for cash at the same rate the Détroit Com- 
pany should purchase Martin's interest, if the latter company did not increase 
its stock and pay him in that Thereupon Clark sent the Détroit Company's 
inspecter to Arkansas, and he examined the lands, and reported the amount of 
timber on them. Clark then went to Arkansas, and agreed with Martin to 
pay him $35,000 for his interestj and that of J. O. Means on the basis of $60,- 
000 for the entire property. Thereupon, on January 14, 1901, the board of di- 
rectors of the Martin Company resolved that it sold ail its property to the Dé- 
troit Company for $60,000 cash and the assumption of its liabilities ; that the 
$60,000 should be divided among its stockholders in this way : to E. B. Martin, 
$34,850, to Mrs. B. M. Alexander, $24,850, to A. V. Alexander, $150, to J. O. 
Means, $150; that the sums due Martin and Means were then paid in cash by 
the Détroit Company, that the payment of the sums due the Alexanders was 
deferred until their application for stock of the Détroit Company was deter- 
mined, and that, to relieve Martin, who resided in Chicago, from further at- 
tendance, his stock was transferred to Clark and to the Détroit Company, and 
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that Clark was elected temporary président of the Martin Company In the 
place of Martin, who reslgned. The 41 timber contracts and deeds of other 
lands were then turned over to the Détroit Company. The Martin Company 
owed Martin $17,456.79, so that ne vai entitled to receive about $52,000 as his 
share of the proceeds of the sale. Clark gave him on that day in the form 
of a check of the Détroit Company $27,456.79, and he went to St. Louis with 
him immediately, and caused the Détroit Company to assign to him a promis- 
sory note of the Bodean Lumber Company for $25,000, which it owned. As 
soon as practicable after this sale the affairs of the Martin Company were 
wound up. Clark disliked the trouble of keeping an account of the timber eut 
on the lands covered by the timber contracts, and between April 1, 1901, and 
September 10, 1901, he caused the Détroit Company to procure conveyances to 
it of the title to the lands held by 24 of the patentées who had made timber 
contracts, and from the 3 who had not made such contracts, so that by Sep- 
tember 10, 1901, it held the légal title to the lands of 27 of the 44 patentées. 
The Détroit Company paid from $6.25 to $75 for each of thèse deeds, but it 
paid $25 for each of 18 of them. In fulflllment of the sale of January 14, 1901, 
the Détroit Company increased its stock, and on April 22, 1901, issued stock 
of the par value of $25,000 to the Alexanders in place of the cash due them 
from the sale. A formai deed of ail its property by the Martin Company to the 
Détroit Company, dated March 1, 1901, and acknowledged May 2, 1901, was 
made and delivered on the latter date to the Détroit Company. Clark was not 
acquainted in Arkansas when he made this purchase. The deeds of the lands 
and the timber contracts were turned over to him. The timber on the lands 
covered by the timber contracts cost the Martin Company about $18,000, and 
this timber was but a part of the property for which the Détroit Company paid 
$60,000. Martin and Alexander told Clark when he made the purchase that 
ail the people under whom the Martin Company held land or timber had patents 
or final receipts for their lands, and that the company's title to the timber was 
perfect. He believed their statements, had no suspicion that they were not 
true, and made no farther investigation of the titles. He always calculated 
that the title was ail right if the party had a final receipt. Neither Clark nor 
any of the officers of the Détroit Company ever had any knowledge or suspicion 
that there was any fraud in the procurement or any defect in the title of any 
of the 44 patentées or in the title the company purchased until the last of 
September or the first of October, 1901, more than four months after it had 
paid ail this considération and had received its deed for the property, and 
more than four months after the United States had issued its patents to ail the 
lands. Upon this state of facts the Circuit Court found that no one of the 
patentées entered his or her land on spéculation, or made any agreement where- 
by the title to it should inure to any one except bimself or herself, and dis- 
missed the Mil. The government challenges the decree of dismissal by tbis 
appeal. 

F. A. Youmans and Fred A. Maynard (James K. Barnes, on the 
brief), for appellant. 

W. E. Hemingway and James F. Read (Thomas C. McRea, J. 
B. McDonough, U. M. Rose, George B. Rose, and J. C. Pinnix, on 
the brief), for appellees. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

SANBORN, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

This is a suit in equity to enforce a forfeiture of the purchase 
price which the United States has received for certain of its lands, 
and to avoid the patents which constituted the considération for 
the payment of this price. The act of June 3, 1878, c. 151, 20 Stat. 
89 [U. S. Comp. St. 1901, p. 1545], provides that upon certain con- 
ditions a citizen of the United States may purchase not exceeding 
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160 acffes : . of certain lands of the United States, whîch are valuable 
chiçfly fôr ; tiniber and aifiè. unfit for . cultivation. One of the condi- 
tions of tfti^ purçhase ïs that the applicant shall file with the reg- 
ister oftthe proper district a writteh statement under oath that he 
does riot àpply to purçhase the land he seeks tobuy on spéculation, 
and that .fit has not made! any agreement with any person or per- 
sons by .which the title that he might acquire from the government 
would inure to the benefit-of any person except himself. The act 
provides that, if any person whb makes oath to this statement 
shall Swear falsely in the premïses, he shall forfeit the money he 
may hâve paid for the, lands, and ail right and title to them, and 
that any grantor conveyance he rnay hâve made, except in the 
hands of bona fide purchasers, shall be void. Forty-four of the 
défendants in this suit tôbk this oath and entered, and paid the 
government price for 44 tracts of land at various times between 
August 21,1899, and September 6, 1900. Forty-one of them con- 
veyed the 'timber on their land to the Martin-Alexander Company 
immediately after they made their respective entries and obtained 
their respective final recëipts. On January 14, 1901, the défendant 
the Détroit Lumber Company bought this.timber of the Martin 
Company, and the considération for that purçhase was paid by it 
and the timber was conveyed to it before May 3, 1901. Patents 
were issued for ail the lands before May 9, 1901. In the month of 
April, 1901, the Détroit Company purchased the lands of the three 
patentées who had declined to exécute timber contracts, and the 
légal title to that land and to the timber upon it was thus vested in 
that company. Between April 1, 1901, and September 10, 1901, the 
company purchased the légal title to the lands entered by 24 of the 
patentées who had made timber contracts, and this title was duly 
conveyed to it. In the last days of September or the first days of 
October, 1901, the company for the first time learned that the 
United States was suggesting that thèse lands had been illegally 
entered, and on April 5, 1902, the government cornmenced this suit. 
The lands without the timber upon them are worthless, and the 
real controversy hère is between the United States and the Détroit 
Company. 

The suit présents two issues : (1) Whether or not the patentées ap- 
plied to purçhase the lands on spéculation, or had made agreements 
before they filed their applications by which the titles they hoped to 
acquire would inure to the benefit of any person except themselves; 
and, if so, (2) whether or not the Détroit Company had knowledge or 
notice of that fact, so that the complainant is entitled in equity to an 
avoidance of the title to the timber which that company has acquired. 
The case of the government did not appeal with compelling force to 
the conscience of the chancellor below. He found the first issue in 
favor of the défendants, and dismissed the bill. This finding is vigor- 
ously âssailed. If, however, the Détroit Company was a bona fide pur- 
chaser of the timber without notice- of the alleged fraud and perjury of 
the patentées, it is not material to the issue between the government 
and that company whether or not the patentées were guilty of thèse 
crimes. The act of June 3, 1878, expressly exempts from avoidance 
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conveyances in the hands of bona fide purchasers. The évidence which 
conditions the issue of the ffaud of the patentées is voluminous and 
contradictory, and for the purpose of the considération of the other 
issue, which, if determined in favor of the Détroit Company, must 
practically dispose of this case, it is conceded that each of the patentées 
applied to enter the tract which he or she secured on spéculation, or 
that he or she, before making the application, had made a contract 
whereby the title to the lands would inure to the benefit of the Martin- 
Alexander Lumber Company. The question then becomes, had the 
Détroit Company any notice or knowledge, actual or constructive, of 
this conceded fact, before it completed its purchase of the timber? It 
bought the timber contracts, together with ail the property of the Mar- 
tin Company, on January 14, 1901. It made its first payment of $27,- 
456.29 in cash on that day, its second payment of $25,000 a day or 
two later, and its final payment of $25,000 of stock on April 22, 1901. 
The timber contracts, the deeds for the lands bought, and the posses- 
sion and control of the property of the Martin Company were delivered 
to the Détroit Company on January 14, 1901, and the formai bill of 
sale and deed upon May 2, 1901. It is not material at what date prior 
to the 2d day of May, 1901, this sale is deemed effective, because the 
notice to the Détroit Company or the lack of it remained the same dur- 
ing ail this time. On January 14, 1901, when the sale was initiated, 
receiver's final receipts had been issued to ail of the 44 patentées, and 
patents had been delivered to 13 of them. On May 2, 1901, when the 
sale was completed, patents had been issued to 40 of them. The 
Détroit Company was dealing with the Martin Company at arm's 
length. It was the vendee; the Martin Company was the vendor. 
The latter exhibited its contracts and deeds, and declared that the 
titles under them were perfect, and that every grantor under whom it 
held had a patent or a final receipt for his land. Clark, the prési- 
dent of the Détroit Company, who conducted the negotiation and 
made the purchase, examined and checked the contracts and deeds, 
believed the statements of the officers of the vendor, and com- 
pleted the purchase. The évidence is clear, positive, and with- 
out dispute that neither the Détroit Company nor its officers ever 
had any knowledge or suspicion that any of the lands hère in 
controversy were irregularly or fraudulently entered until the lat- 
ter part of September, 1901, more than four months after the pur- 
chase had been completed and after ail the patents had issued. 

But counsel for the government maintain that, although the pur- 
chaser had no actual notice, it had légal or constructive notice of the 
fraud in the entries of the lands, (1) because there was no actual 
sale of property by the Martin Company to the Détroit Company, but 
a mère merger of the two corporations into one ; (2) because notice 
sufficient to put a person of ordinary prudence on inquiry is notice of 
ail that a reasonably diligent investigation would disclose, and the Dé- 
troit Company had such notice; (3) because the timber contracts were 
not conveyances, but mère executory agreements to convey; and (4) 
because a légal estate is indispensable to the défense of a bona fide pur- 
chase, and the final receipts, which had not ripened into patents when 
the Détroit Company made its purchase, evidenced équitable titles only, 
131 F.— 43 
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and constituted notice that their issue was induced by fraud and per- 
jury. Let us consider thèse arguments in their order. 

The çomplainant alleged in its bill, the défendant admitted in its 
answer, and the évidence demonstrated that the Martin Company sold, 
assigned, and transferred the timber contracts to the Détroit Company 
on January 14, 1901. No merger of the two corporations was pleaded ; 
none was proved. The transfer of the stock of Martin in his com- 
pany to Clark and to the Détroit Company and the substitution of 
Clark for Martin as président of the former company when the sale 
was made was nothing but a means to an end, a device to effect the 
sale and to transfer the immédiate possession and control of the prop- 
erty to the vendee. That transfer was not intended to merge, and it 
did not merge, the two corporations into one, nor did it charge Clark 
or the Détroit Company with notice of any of the acts or transactions 
of the Martin Company of which he was not otherwise aware. In his 
relations to the Martin Company and to its grantors, the United States 
and the entrymen and entrywomen, Clark was still the agent and rep- 
résentative of the purchaser, and not of the seller. There is no évidence 
in this record that notice of facts sufficient to put a person of ordinary 
prudence on inquiry for fraud and perjury in the applications for the 
purchase of thèse lands was ever given to the Détroit Company, or to 
any of its officers, before it consummated its purchase; nor is there 
any évidence that a reasonably diligent inquiry would hâve discovered 
fraud or perjury if it had been instituted. Clark saw the timber con- 
tracts, and received the assurance of the vendor that ail the grantors in 
them had patents or final receipts for their lands, and that the title 
under them was perfect. Thèse were ail the facts relative to this 
matter of which Clark received notice. The contracts were such 
as any entryman might lawfully make under the opinion of the 
Suprême Court in U. S. v. Budd, 144 U. S. 154, 163, 12 Sup. Ct. 
575, 36 L. Ed. 384. They were not of the same date, but were 
executed at various times between July, 1899, and September 6, 
1900. There was nothing hère to incite a reasonably prudent 
man to inquire for fraud in the entries of the land. Nor would 
a reasonably diligent inquiry hâve discovered any fraud. If the 
question had been put to the entrymen, to the entrywomen, to 
Martin, and to Alexander, they would hâve answered with a sin- 
gle voice that the statements in the applications were true, for they 
hâve so testified hère. If inquiry had been made of the officers of the 
land department, they would hâve replied that there was no falsehood 
in the statements and that the entries were lawfully and regularly 
made, for they issued the final receipts and the patents upon them in 
that belief. 

Nor was there any duty upon this purchaser, in the absence of other 
facts suggesting inquiry, when the seller presented conveyances to it 
apparently valid, and gave its assurance that they vested perfect titles 
in it, to make further investigation. The presumption always is, in 
the absence of countervailing évidence, that men tell the truth and that 
bills of sale and deeds prima facie valid are actually so, and purchasers 
mav lawfully act upon this presumption. Jones v. Simpson, 116 U. S. 
609, 615, 6 Sup. Ct. 538, 29 L. Ed. 742. "Where a person has not 
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actual notice, he ought not to be treated as if he had notice, unless the 
circumstances are such as enable the court to say not only that he 
might hâve acquired, but also that he ought to hâve acquired, the 
notice with which it is sought to affect him ; that he would hâve ac- 
quired it but for his gross négligence in the conduct of the business 
in question." Ware v. Lord Egmont, 4 D. M. & G. 460, 473 ; Sugden 
on Vendors, 622 ; Wilson v. Wall, 73 U. S. 83, 91, 18 L. Ed. 727. 
"What makes inquiry a duty is such a visible state of things as is in- 
consistent with a perfect right in him who proposes to sell." Meehan 
v. Williams, 48 Pa. 238, 241 ; Townsend v. Little, 109 U. S. 504, 511, 
3 Sup. Ct. 357, 27 L. Ed. 1012; Colorado Coal Co. v. U. S., 123 U. S. 
307, 316, 319, 8 Sup. Ct. 131, 31 L. Ed. 182; Crawford v. Neal, 144 U. 
S. 585, 595, 12 Sup. Ct. 759, 36 L. Ed. 552. The notice to the Détroit 
Company meets none of thèse tests of constructive notice where actual 
notice is absent. 

The next contention is that the timber contracts conveyed nothing 
but an équitable claim to the title of the grantors in them to the tim- 
ber, because they were executory contracts to sell, and that, therefore, 
the Détroit Company could not be a bona fide purchaser, because it 
acquired no légal estate under them. But the contracts were not ex- 
ecutory agreements to sell, but absolute conveyances in praesenti of the 
timber growing upon the land. They therefore vested in the Martin 
Company and its grantors an interest in the real estate. White v. Fos- 
ter, 102 Mass. 375 ; Russell v. Myers, 32 Mich. 522. 

Finally, counsel for the government say — and this seems to be the 
argument upon which they most implicitly rely — that acquisition of 
the légal title was indispensable to the défense of a bona fide purchase ; 
that the légal title to ail but 13 of the 44 tracts was in the United 
States when the Détroit Company purchased; that the title to the 
timber on thèse 31 tracts which the Détroit Company bought was a 
mère équitable title evidenced by the final receipts; that thèse receipts 
constituted notice to the Détroit Company that they had been secured 
by the fraud and perjury of the entrymen and entrywomen, and that 
the company could not divest itself of this notice by the subséquent 
issue of the patents and the acquisition of the légal title which inured 
to it thereunder. There are many reasons why this argument is not 
persuasive. In the first place, conceding for the présent, without ad- 
mitting or deciding this to be the law, that a légal estate in the vendee 
is an essential condition of the défense of a bona fide purchase, such an 
estate vested in the Détroit Company before it received any notice of 
the alleged fraud. In the second place, the patents, when issued, re- 
lated back to the dates of the applications upon which they were found- 
ed, and vested the légal estate in the timber in the Détroit Company 
as of the date of its purchase from the Martin Company, and before it 
had notice of the fraud. And, in the third place, the Détroit Company 
was an innocent purchaser for value, in good faith, of the équitable 
title to the timber, evidenced by the final receipts, and the légal title 
vested in it by the issuance of the patents before the government 
assailed either. 

Counsel for the government cite in support of their position that 
one who innocently purchases the équitable title evidenced by receiv- 
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ers' final receipts, and subsequently acquires the légal estate evîdenced 
by patents issued upon them, is charged with notice of fraud and per- 
jury in the inception of his title from the government, and cannot be 
a bona fide purchaser. U. S. v. Steenerson, 50 Fed. 504, 1 C. C. A. 552 ; 
American Mortgage Co. v. Hopper (C. C.) 56 Fed. 67; Id., 64 Fed. 
553, 559, 12 C. C. A. 293, 299 ; Diller v. Hawley, 81 Fed. 651, 655, 26 
C. C. A. 514, 518 ; Hawley v. Diller, 178 U. S. 476, 20 Sup. Ct. 986, 44 
L. Ed. 1157 ; U. S. v. Bailey, 17 Land Dec. 468 ; Orchard v. Alexan- 
der, 157 U. S. 372, 15 Sup. Ct. 635, 39 L. Ed. 737 ; Parsons v. Venzke, 
164 U. S. 89, 91, 17 Sup. Ct. 27, 41 L. Ed. 360 ; Guaranty Savings 
Bank v. Bladow, 176 U. S. 448, 453, 20 Sup. Ct. 425, 44 L. Ed. 540 ; 
California Redwood Co. v. Litle (C. C.) 79 Fed. 854; Id., 87 Fed. 1004, 
31 C. C. A. 591. But thèse authorities fail to sustain the proposition. 
They are cases in which the final receipts which evidenced équitable 
titles were avoided by the officers of the Land Department before the 
légal estate had been vested in the innocent purchasers. In thèse cases 
the courts held that the receiver's final receipt is prima facie évidence 
of the right of the entrymen to a patent ; that the power is vested in 
the Land Department to set this aside and to cancel the entry it évi- 
dences for fraud or error after proper notice to the parties in interest, 
and in this way to take away from the innocent purchaser his prima 
facie évidence of title; that this power is not arbitrary or unlimited, 
but its exercise is al way s subject to judicial inquiry; that it is limited 
in duration to the time anterior to the issue of the patent; and that 
the avoidance of the receipt and the cancellation of the entry do not 
strike down the right of the purchaser to enforce the équitable title 
which he has purchased in the courts of the land, but that its effect 
is to compel him to sustain that title by évidence de hors the receipt. 
But the case in hand is not ruled by thèse conclusions. The Land De- 
partment did not avoid, it confirmed, the voidable title which the Dé- 
troit Company purchased by adding to it the légal title. The receiver's 
final receipts were not notice of fraud and perjury in their procure- 
ment. They were notice of honesty and legality in the proceedings 
that induced their issue. They were prima facie évidence that those 
who received them had the right to patents to the lands, and they raised 
the légal presumption that entrymen and officers alike had complied 
with the law. They were notice to the Détroit Company of the power 
of the Land Department to avoid them for fraud or error before the 
patents were issued, and of no other defect or danger, and the authori- 
ties-çited for çomplainant express no différent opinion. The Détroit 
Company took its équitable title to the timber subject to this notice, 
and subject to the possible exercise by the Land Department of this 
power. That department exercised the power, as the légal presumption 
was that it would exercise it, by affirming the validity of the voidable 
titles and by issuing the patents upon them. Hère the effect of the 
notice from the purchase of the équitable titles ceased. The only rea- 
son that purchase gave notice of a voidable title was the fact that it did 
not acquire the légal title. The moment the légal estate inured to the 
benefit of the Détroit Company by the issue of the patents without no- 
tice of any fraud or irregularity in their procurement, its défense of a 
bona fide purchase was complète. It contained every essential élément 
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of a complète défense except the légal title before the patents were de- 
livered. It was the lack of the légal title, and that alone, that made 
its défense vulnérable in the Land Office. When the patents had is- 
sued, the power of the Land Department had ceased, and the Détroit 
Company's position was conditioned by every attribute of that of a bona 
fide purchaser. Conceding that the indispensable éléments of such a 
défense are absence of notice of the fraud or defect, good faith, pay- 
aient of value, and the légal estate, it is not material at what time or 
in what order the purchaser acquires them. It is only necessary that 
they ail concur in him at the same time. It is indispensable to this dé- 
fense that the considération should be paid before notice of the defect. 
But it is not essential that it should be paid before or at the time the 
title is conveyed. It is sufficient if the payment is completed at any time 
before notice of the defect is received. It is not more essential that 
the légal title should be secured before or at the time when the con- 
sidération is paid. It is enough if it is acquired before notice of the 
alleged fraud or perjury is fastened upon the purchaser. 

The légal title to the timber upon 13 of the tracts in dispute vested 
in the Détroit Company on January 14, 1901, when it purchased of the 
Martin Company. Its défense to the attack upon the title to the tim- 
ber upon thèse tracts did not, however, become complète until April 
22, 1901, when it finished its payment of the purchase price of the 
property. Its title then became unassailable at the suit of the govern- 
ment for fraud or perjury which induced the issue of the patents. U. 
S. v. Winona & St. Peter R. Co., 15 C C. A. 96, 109, 67 Fed. 948, 961 ; 
U. S. v. Burlington & M. R. Co., 98 U. S. 334, 342, 25 L. Ed. 198 ; U. 
S. v. California & Oregon Land Co., 148 U. S. 31, 41, 13 Sup. Ct. 458, 
37 L. Ed. 354. On May 9, 1901, four months before it received any 
intimation of any defect in its title and eleven months before this suit 
was instituted, the patents to the other 31 tracts had issued, and the 
légal estate in the timber upon them had been vested in the Détroit 
Company. The purchase price had been paid in full. The légal title 
had been acquired. No notice of any fraud or perjury in the inception 
of, or of any defect in, the title which it had bought, and which had 
passed from the complainant to it when the patents were issued (San- 
dels & H. Digest, § 699), had been received. Why was not its défense 
that it was a bona fide purchaser impregnable ? No satisfactory answer 
to this question has occurred to us, and our conclusion is that one who 
purchases in good faith and pays value for the équitable title to land 
of the government evidenced by the receiver's final receipt, and who 
subsequently, and before receiving notice of any fraud or defect in hi 
title, acquires the légal estate through the issue of the patent, is a bona 
fide purchaser, and his title is unassailable at the suit of the United 
States to avoid the patent for fraud or perjury of the immédiate or r 
mote grantors of the purchaser. Colorado Coal Co. v. U. S., 123 U. S. 
307, 309, 322, 8 Sup. Ct. 131, 31 L. Ed. 182; U. S. v. Clark (C. C.) 125 
Fed. 774, 776. 

Finally, this is a suit in equity. The équitable claims of the United 
States appeal to the conscience of a chancellor with the same, but with 
no greater or less, force than would those of an individual in like cir- 
cumstances. Bona fide purchasers are the especial favorites of courts 
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of equity. In Boone v. Chiles, 10 Pet. 177, 209, 9 L. Ed. 388, Mr. 
Justice Baldwin, in delivering the opinion of the Suprême Court, said : 

"A court of equity can act only on the conscience of a party. If ne has done 
nothing that taints it, no demand can attach upon it so as to give any jurisdic- 
tion. Sugd. Vend. 722. Strong as a plaintiff 's equity may be, it can in no case 
be stronger than that of a purchaser who bas put himself in péril by purchasing 
a title and paying a valuable considération without notice of any defect in it 
or adverse claim to it ; and when, in addition, he shows a légal title from one 
seised and possessed of the property purchased, he has a right to demand pro- 
tection and relief (0 Ves. 30-34), which a court of equity iinparts liberally." 

Conceding now, for the purpose of the remainder of this discussion, 
that the Détroit Company purchased and paid for the équitable estate 
evidenced by the final receipts in the first instance, and that it did not 
acquire the légal title until the patent issued, what has that Company 
done to taint the conscience of any one, or to entitle the government to 
any relief against it in this suit ? The record discloses nothing. The 
gênerai rule in chancery is that, where equities are equal, the défendant 
prevails; that it is only when the case of the complainant appeals to 
the conscience of the court with the greater force that it will interfère 
to grant relief. St. Johnsbury v. Morrill, 55 Vt. 165, 169 ; 2 Pom. Eq. 
Jur. § 739; Colyer v. Finch, 5 House of Lords Cas. 694, 706; Medli- 
cott v. O'Donel, 1 Bail & Beatty, 156, 171. Hère the equity of the 
government is far less persuasive than that of the Détroit Company. 
The former has received and still retains $17,000, the purchase price 
which it fixed for thèse lands ; and it asks this court that the timber 
upon them, which constitutes their only real value, be taken from the 
défendant, which has innocently bought and paid for it, and restored 
to the complainant. It issued its final receipts, which were prima faci- 
évidence of a right in the grantees therein named to the title to thèse 
lands, and the Détroit Company purchased and paid for the timber 
upon them in reliance upon thèse certificates, without notice of any 
fraud in their procurement. The company seeks no relief, but prays 
only that it be permitted to retain that which it bought and paid for in 
good faith, while the complainant seeks to keep the purchase price of 
the property which it sold and to recover back the property itself . The 
equity of the défendant is the stronger. Not only this, but the Détroit 
Company has added to its équitable title the légal estate in the timber. 
Where equities are equal, the law must prevail. A court of equity will 
not interfère at the suit of the holder of a prior équitable title or claim 
to deprive the innocent purchaser for value of a junior équitable estate 
of equal strength of a légal title which he has subsequently bought or 
obtained after notice of the defect. It will not disarm a bona fide pur- 
chaser, or take from him the shield of anv légal advantage. 1 Story, 
Eq. Jur. (13th Ed.) § 64c; 2 Pom. Eq. Juir. § 766 ; Bosset v. Noswor- 
thy, 2 Leading Cases in Equity (4th Ed.) 71 ; Bayley v. Greenleaf, 7 
Wheat. 46, 57, 5 L. Ed. 393 ; Lea v. Polk County Copper Co., 62 U. 
S. 493, 498, 16 L. Ed. 203 ; Dueber Watch-Case Mfg. Co. v. Dougher- 
ty, 62 Ohio St. 589, 596, 57 N. E. 455 ; Zollman v. Moore, 21 Grat. 
313, 321. In Dueber Watch-Case Mfg. Co. v. Dougherty, one Coburn 
held stock in the company, for which he had paid nothing, and which 
he had agreed to transfer back to the corporation. While this stock 
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stood in his name he induced Dougherty and another to indorse bis 
note by making an agreement with them that he would subsequently 
transfer the stock to them as collatéral security for his liability to them 
upon their indorsement. At the time when the indorsement was made 
the indorsers had no notice of the right of the company to the stock, 
but they received notice of that right before Coburn assigned the stock 
to them. After this notice Coburn made the assignment. The court 
sustained the claim of the indorsers, and said : 

"And hère It will be observed that the claim of the company is not that of an 
innocent purchaser for value. Its claim is that of a mère equity for a reconvey- 
ance, prior in time, to the equity of the plaintiffs. The contest is simply be 
tween equities. In such cases the settled doctrine is stated by Pomeroy to be 
'that, if a second or other subséquent holder, who would otherwise be post- 
poned to the earlier ones, obtains the légal estate, or acquires the best right to 
call for the légal estate, he thereby secures an advantage which entitles hlm 
to priority. It is absolutely essential that he should hâve acquired his équitable 
interest without any notice of the prior claims.' Pomeroy, Eq. § 727 ; also sec- 
tion 729; Adams, Eq. 161, 162. * * * The plaintiffs seem to be clearly 
within the rule hère stated. They had no knowledge of the company's claim 
when they acquired their equity, and had a right to protect it by taking an 
assignment of the stock for that purpose, which they did on January 7, 1892, 
though at that time they had knowledge of the company's claim. This gives 
to them an unquestioned priority over the company, and the right to a sale of 
the stock for the satisfaction of their claim." 

The case at bar falls far within the rule which thèse cases illustrate, 
and differs from them only in the fact that the Détroit Company not 
only received no notice of the alleged fraud before it purchased its 
équitable estate, but it received no notice of it until it had also acquired 
the légal title to the timber. 

For the reasons which hâve now been stated, perhaps at too great 
length, the United States is not entitled to recover from the Détroit 
Company the timber which it purchased, to enjoin it from removing 
that timber from the lands, or to avoid the conveyances which vested 
the title to the timber in the company. 

For the same reasons the government is not entitled to a decree avoid- 
ing the patents or the subséquent conveyances of the 27 tracts of land 
which the Détroit Company purchased and obtained deeds of from 
the entrymen and entrywomen before it had notice of any defects in 
the titles, and before this suit was commenced. 

There remain 17 tracts of land the title to which still stands in the 
original applicants and patentées. The Détroit Company owns the 
timber upon thèse lands, and has the right to remove it according to 
the terms of the timber contracts. The land without the timber is of 
little, perhaps of no, value. The évidence in this record has con- 
vinced, not that thèse applicants made any agreements by which the 
title which they might acquire should inure to the benefit of any person 
except themselves, but that each one of them applied to enter the lands 
he or she obtained on spéculation for the use and benefit of the Martin- 
Alexander Lumber Company and not in good faith to appropriate it 
to his or her own exclusive benefit. The salient facts which were 
proved in this case and which hâve forced our minds to this conclusion 
appear in the statement which précèdes this opinion, and no good pur- 
pose would be subserved by restating them hère. 



680 131 FEDERAL REPORTEE. 

The decree below is accordingly reversed, and the case is remanded 
to the Circuit Court, with instructions to enter a decree to the efïect 
that the patents issued to the défendants John H. Scott, Thomas J. 
Cléments, Jim P. Copeland, John H. Wilson, Robertson C. Gregory, 
Martha Gregory, Joseph O. Means, Archibald G. Winslow, Caroline 
H. Means, Emma Winslow, James F. Patterson, Gus C. Copeland, 
George T. Colston, Henry Jones, Sherman Garrison, Barbara Garrison, 
and Bill D. Copeland be avoided, with costs in favor of the United 
States against them and the Martin-Alexander Lumber Company, and 
that the complainant is entitled to no relief against the Détroit Timber 
& Lumber Company, and the bill against it and the other défendants 
not named above be dismissed, with costs. It is so ordered. 
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(Circuit Court of Appeals, Eighth Circuit August 8, 1904.) 

No. 1,920. 

1. Limitation of Actions — Amendment of Pleading — Relation to Begin- 

ning of Action. 

An amendment to a pétition, which sets up no new cause of action or 
claim, and makes no new demand, but simply varies or expands the allé- 
gations in support of the cause of action already propounded, relates back 
to the commencement of the action, and the running of the statute against 
the claim so pleaded is arrosted at that point. But an amendment which 
introduces a new or différent cause of action, and makes a new or différent 
demand, does not relate back to the beginning of the action, so as to stop 
the running of the statute, but is the équivalent of a fresh suit upon a new 
cause of action, and the statute continues to run until the amendment is 
flled; and this rule applies although the two causes of action arise out of 
the same transaction, and, by the practice of the state, a plaintiff is only 
required in his pleading to state the facts which constitute his cause of 
action. 

2. Same— Rule Applied. 

A complaint stated facts from which the law raises the légal presump- 
tion of a promise to pay the balance of an account stated, and demanded 
judgment for that attiount. An amendment was made to this complaint 
by adding to it an averment of a promise to pay the balance of the stated 
account. Held, this amendment presented no new cause of action, but 
simply expanded the allégations in support of the cause of action presented 
in the original complaint, and the amendment related back to the com- 
mencement of the action, where the running of the statute of limitations 
against the cause of action upon the account stated ceased. 

8. Account Stated — Estoppel to Dent Liability. 

An account stated, conceded to disclose some just indebtedness received 
and retained by the débtor without objection for an unreasonable time, 
estops him, in the absence of fraud or mistake, from denying his liability 
for ail the items it contains, and raises the légal presumption of his prom- 
ise to pay the balance. A considération and légal liability for each item 
outside of the stated account is not essential to sustain a cause of action 
to recover its balance. The balance is one debt, regardless of the items, 
and a considération for that debt is sufficient. 

4. Tbial—Court mat Withdeaw Question of Fact feom Jury. 

Where the évidence upon a question of fact is so clearly prépondérant, 
or of such a conclusive character, that the court would be bound, in the 

î 3. See Account Stated, vol 1, Cent Dig. §§ 31, 42. 
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exercise of a sound judictal discrétion, to set aside a flndins in opposition 
to it, it is lts duty to withdraw the question from the jury and direct their 
finding. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the East- 
ern District of Arkansas. 

J. W. House (H. A. Tillett and M. House, on the brief), for plain- 
tiffs in error. 

J. M. Moore (G. B. Rose, on the brief), for défendant in error. 

Before SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 

SANBORN, Circuit Judge. This is an action by the Allen-West 
Commission Company, the plaintif! below, a corporation, to recover 
of Smith, Patillo & Co., a partnership, a balance of an account cur- 
rent. This balance consists of three items — one of $1,025, due Sep- 
tember 1, 1892 ; one of $1,198.75, due September 1, 1893 ; and one 
of $508, due September 1, 1894 — for commissions on cotton not 
shipped, at the rate of $1.25 per baie. At the trial below the jury 
allowed the first two items upon the ground that they were parts 
of a stated account between the parties, and disallowed the third 
item, which is no longer -in issue in this case. 

The alleged error in the trial upon which the défendants place 
their chief reliance is that the cause of action upon the stated ac- 
count arose in 1893, that it was barred by the statute of limita- 
tions in either three or five years thereafter, and that, although 
this action was commenced on April 25, 1895, the cause upon the 
stated account was first presented to the court below by an amend- 
ment to the complaint on July 15, 1903. This cause of action was 
undoubtedly barred by the statute of limitations if the effect of the 
amendment was not simply to vary or expand the allégations in 
support of the cause of action pleaded in the original complaint, but 
to introduce a new or différent demand, not before presented in the 
pending suit. The rule of law upon this subject is that "an amend- 
ment to a pétition which sets up no new cause of action or claim 
and makes no new demand, but simply varies or expands the allé- 
gations in support of the cause of action already propounded, re- 
lates back to the commencement of the action, and the running of 
the statute against the claim so pleaded is arrested at that point. 
But an amendment which introduces a new or différent cause of 
action, and makes a new or différent demand, not before introduced 
or made in the pending suit, does not relate back to the beginning 
of the action, so as to stop the running of the statute, but is the 
équivalent of a fresh suit upon a new cause of action, and the statute 
continues to run until the amendment is filed." Whalen v. Gor- 
don, 95 Fed. 305, 309, 37 C. C. A. 70, 74 ; Railway Co. v. Wyler, 158 
U. S. 285, 289, 298, 15 Sup. Ct. 877, 39 L. Ed. 983; Railway Co. v. 
Cox, 145 U. S. 593, 601, 606, 12 Sup. Ct. 905, 36 L. Ed. 829 ; Sicard 
v. Davis, 6 Pet. 124, 8 L. Ed. 342 ; Van De Haar v. Van Domseler, 
56 lowa, 671, 676, 10 N. W. 227; Jacobs v. Insurance Co., 86 lowa, 
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145, 53 Ni W. 101; r Buël v. Transfer Co., 45 Mo. 563; Scovill v. 
Glasner, 79 Mo. 449, 453; Croffbrd v. Cothran, 2 Sneed, 492; Rail- 
road Co. v. Jones, 149 111. 361, 37 N. E. 247, 24 L. R. A. 141, 41 Am. 
St. Rep. 278; Eylenfeldt v. Steel Co., 165 111. 185, 46 N. E. 266; Rail- 
road Co. v. Campbell, 170 111. 163, 167, 49 N. E. 314; Christy v. Farlin, 
49 Mich. 319, 13 N. W. 607 ; Flatley v. Railroad Co., 9 Heisk. 230, 
237 ; Buntin v. Railway Co. (C. C.) 41 Fed. 744, 749 ; Newton v. Allis, 
12 Wis. 378 ; Railroad Co. v. Smith, 81 Ala. 229, 1 South. 723. The 
only question hère presented, therefore, is whether the amendment 
merely expanded the allégations in support of a cause of action upon 
a stated account which was propounded in the original complaint, 
or introduced a new and différent cause and made a new demand which 
was not before presented in this action. 

This is the third appearance of this case in this court, and its 
history is interesting. In the original complaint the plaintiff al- 
leged that in the early part of the year 1891 the défendants applied 
to it to advance moneys to them to be used in their business of pur- 
chasing cotton, and agreed to ship to it 100 baies of cotton for every 
$1,000 advanced to them in the spring and summer of each year, 
and that, if they failed to ship that amount, they would pay to the 
plaintiff J>1.25 for each baie of the deficiency each year as long as 
they retained the use of the plaintiff 's money; that during the year 
1891 and during subséquent years the plaintiff transacted business 
with the défendants, and advanced money to them ; that "during the. 
continuance of said business down to and including the year 1893 
it furnished the défendants at stated periods, and at other times 
when requested, statements of the accounts between them, which 
were received without objection; that at the end of the year 1893 
plaintiff furnished the défendants a statement of account showing 
a balance due it for advances made by the plaintiff to the défend- 
ants, and for commissions on cotton which défendants had there- 
tofore failed to ship to plaintiff under and in accordance with the 
aforesaid agreement, whereupon shortly thereafter défendants, with- 
out objection, paid plaintiff on said account the sum of $2,996.27. 
leaving a balance due plaintiff of $2,504.75, which sum, with interest 
thereon, and the further sum of $508.53, due for commissions on 
407 baies of cotton, which under the understanding and agreement 
between plaintiff and the défendants, as aforesaid, défendants should 
hâve shipped to plaintiff during the season of 1893 and 1894, and 
did not ship, is now due by the défendants to plaintiff." The de- 
fendants, by their answer, denied the agreement, admitted the ad- 
vances and the receipt of the statements of account, averred objec- 
tions to them, and that the agreement was usurious. There was 
a triai, and a verdict for the défendants. Thereupon the plaintiff 
removed the case to this court, where the judgment was reversed 
because the court below refused to charge the jury that, in view 
of the plaintiff's letters and statements of account, and the silence 
of the défendants, they could not dispute the item of $1,025 charged 
in the statement rendered them for commissions on cotton not sold. 
Allen-West Corn. Co. V. Patillo, 90 Fed. 628, 630, 631, 632, 33 
C. C. A. 194, 196, 197, 198. In the statement preceding the opinion 
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then rendered will be found a copy of the complaint, and in the 

opinion a review of the letters, statements of account, and acts of 
the parties which led to this décision. At ail the trials there hâve 
been introduced in évidence a statement of account rendered to the 
défendants on July 1, 1892, which contained the item, "To Com. 
on 820 b/c at $1.25, 1025," and disclosed a balance of $15,388.14 
due from the défendants to the plaintiff, and a statement of account 
rendered December 20, 1893, which contained the item, "To Com- 
missions on 959 b/c, deficiency season 1892-93, should hâve shipped 
1033 b/c, while you only shipped 74 b/c C 1.25 1198.75," and pre- 
sented a balance due from the défendants to the plaintiff of $5,364.- 
58. In the first opinion rendered in this case this court said: 

"As we view it, this was a faetor's charge for commission under his contract 
with his principal, and related to the same subject-matter as the interest and 
other commissions ; that it could not hâve been omitted from the account stated 
without thereby waiving the right to it, and binding the plaintiff to a stated 
account which did not include it; and when the défendants received it, ac- 
cepted it, and acted and permitted the plaintiff to aet upon it, it became a 
stated account against them, which could only be set aside by proof of fraud 
or mistake. * * * If the law will présume an agreement from silence in 
any case, we think it will in this case, and that the accounts which hâve been 
rendered by the plaintiff, and received by the défendants without objection, 
must be considered as stated or settled accounts, and as liquidated by the 
parties, as fully so as if they had been signed by both. The balance is a debt 
as a matter of contract implied by the law. It is to be considered as one debt, 
and a recovery may be had upon it without regard to the items which compose 
it. Atkinson v. Allen, 71 Fed. 58, 60, 17 C. C. A. 570, 572, 36 U. S. App. 255. 
260 ; Porter v. Price, 80 Fed. 655, 657, 26 C. C. A. 70, 72, 49 U. S. App. 295, 300" ; 
90 Fed. 631, 632, 33 C. C. A. 196, 197, 198. 

Upon the second trial the Circuit Court instructed the jury to 
return a verdict for the plaintiff for the amount of the three items 
in dispute, less a small amount of interest, upon the ground that 
no objection to the account rendered and no fraud or mistake in 
them had been proved. The défendants sued out a writ of error, 
and when it was presented to this court the record disclosed évi- 
dence that timely objection had been made to the third item of 
$508.75, which was due September 1, 1894, so that it was necessary 
to again reverse the judgment. The majority of the court expressed 
the view, in which the writer of this opinion has never been able 
to concur (Patillo v. Allen-West Com. Co., 108 Fed. 723, 730, 731, 
47 C. C. A. 637, 644, 645), that, although the complaint stated the 
facts from which a légal presumption of a promise to pay the bal- 
ance of a stated account necessarily arises, it failed to state a cause 
of action upon an account stated, because it did not contain an ex- 
press averment of the légal conclusion, the promise to pay the bal- 
ance. 

When the case returned to the court below for the third trial, 
and on January 15, 1903, the plaintiff amended its complaint by 
adding to the allégations which it originally contained the aver- 
ment that at the various times when the défendants received the 
statements of account without objection they promised to pay the 
balances which appeared thereon to be due. This is the amend- 
aient which is challenged upon the ground that it introduced a new 
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and indttpendent: camn of action not before presented in this suit. 

Conceding that the Opinion of the majority of this court at the 
last hearing that the original complaint did not contain a perfect 
statement of a cause of action upon a stated account because it did 
not contain the averment of the implied promise to pay the balance 
is now the law of this case, this averment cannot be said to hâve 
introduced a new or différent cause of action, or to hâve made a new 
or différent demand from those presented in the original complaint. 
The demand under the amended complaint is for the same items and 
for the same amount as that under the original complaint. The 
cause of action upon the stated account was so clearly propounded 
in the first complaint that the court below twice tried it, and this 
court once reviewed its trial, before any defect in its statement was 
discovered. The fact that the complaint stated two good reasons — 
the alleged contract and the stated account — why the plaintiff was 
entitled to a recovery, in no way detracts from the sufficiency of the 
statement of either cause of action. The truth is that the aver- 
ment of the promise to pay the balances of the accounts rendered, 
which the law implied from the facts stated in the original com- 
plaint, was nothing but the expansion of the allégations in that 
pleading in support of the cause of action upon the account stated. 
It was germane to the cause of action stated in the original com- 
plaint. It wrought no departure from that pleading. The amend- 
aient which introduced it was properly allowed by the court below, 
and it related back to the commencement of the action where the 
runnirig of the statute of limitations against the cause of action up- 
on the account stated ceased. The contention that this cause of 
action was barred by the statute of limitations because it was not 
presented until this slight amendment to its statement was intro- 
duced cannot be sustained. 

G. W. Smith, one of the défendants, testified that in the latter part 
of the summer of 1893 he told Exall, an agent of the plaintiff, that 
it was claiming that he made a contract to pay commissions on 
cotton not shipped, that the plaintiff had charged thèse commis- 
sions in some account rendered, that he had never made an agree- 
ment of this nature, and that the défendants could not and would 
not pay the commissions. This is the only évidence in the record 
of any objection to the statements of account or to the commis- 
sions for cotton not shipped prior to the month of February, 1891. 
Exall testified that Smith never had any such conversation with 
him. Allen, a witness for the plaintiff, testified, and Smith de- 
nied, that the latter agreed to pay commissions on cotton not shipped 
in the spring of the year 1891. The accounts which contain the 
charges of the two items of commissions in controversy were sent 
to the défendants on July 1, 1892, and December 20, 1893, respect- 
ively. In a letter to the défendants dated April 3, 1891, the plain- 
tiff wrote: "Your Mr. George Smith has been hère, and has re- 
turned home. He informed us that from this time forward your 
fïrm will do ail your business with us and will guarantee us a baie 
of cotton for every $10 of spring and summer advances." On Oc- 
tober 29, 1891, the plaintiff wrote: "Your agreement was to ship 
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us a baie of cotton for every $10 of the spring and summer ad- 
vances, or pay the commission on the same. Our désire is always 
to do the work by selling the cotton. We never like to charge com- 
missions when the cotton has not been shipped, but, so far, we 
hâve received bills of lading for only 200 and odd baies." On 
February 24, 1892, plaintiff wrote défendants that they owed it 
$13,138.50, and requested a settlement. On April 11, 1892, the de- 
fendants wrote the plaintiff to sell ail their cotton, and that they 
would make some satisfactory arrangement with it. On May 27, 
1892, the plaintiff wrote to the défendants that, if they desired to 
keep its money, it wanted a clear understanding, such as it had the 
preceding year, that they would ship it 100 baies of cotton for every 
$1,000 carried over during the spring and summer, or would pay it 
$1.25 per baie for any déficit up to that amount; and the défend- 
ants answered that as soon as the plaintiff had sold ail their cotton 
they would hâve a settlement, and make their account satisfactory. 
On June 24, 1892, the plaintiff wrote to the défendants that it 
charged them commissions as agreed between Smith and it at the 
rate of 100 baies of cotton for every $1,000 carried over the spring 
and summer; that they and G. W. Smith & Bro. owed it on Sep- 
tember 1, $15,219; that they should hâve shipped 1,522 baies; that 
they did ship only 702 baies ; and that the plaintiff was entitled un- 
der the agreement to commissions on 820 baies at $1.25 per baie, 
or $1,025, which it had charged to them. On July 1, 1892, it sent 
them a statement of account which contained this charge. On 
the next day the défendants wrote to the plaintiff a letter in which 
they remitted $5,000, and made no objection to the charge. On 
November 12, 1892, they wrote that they had been trying to get 
some cars to ship some cotton, and as soon as they could get them 
they would ship. On March 29, 1893, the défendants wrote to the 
plaintiff: "We write to know if we pay you, say $5,000, about the 
middle of April, how would it suit you to carry the balance over 
another year." The plaintiff answered on April 1, 1893 : "If you 
pay us the $5,000 in the middle of April and guarantee to ship us 
100 baies of cotton for every $1,000 carried over, or advanced in the 
spring and summer (which are the very best ternis we can give 
anybody) of course we will carry the balance over for you, and if 
you fail to ship us cotton pay us commissions." The défendants 
replied : "You will please find $4,500 for our crédit in account. 
Will write you again soon." On June 19, 1893, and again on No- 
vember 11, 1893, the défendants wrote that, if they could get some 
money, they would pay the plaintiff ail they owed to it. On De- 
cember 15, 1893, the plaintiff sent the account which contained the 
second item of commissions upon cotton not shipped, and on Feb- 
ruary 15, 1894, the défendants wrote to it, apparently for the first 
time, that they never expected to pay it any money upon cotton not 
shipped, unless the courts decided otherwise. 

It is assigned as error that in this state of the case the court 
charged the jury that there was no évidence to show that any ob- 
jections were ever made to the two accounts within a reasonable 
time, and that it refused to instruct them that they should consider 
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and détermine whether or not G. W. Smith objected to the com- 
missions on cotton not shipped in the latter part of the summer of 
1892, and whether or not this was an objection to the accounts 
within a reasonable time. But when the évidence upon a question 
of fact is so clearly prépondérant, or of such a conclusive character, 
that the court would be bound, in the exercise of a Sound judicial 
discrétion, to set aside ; a finding in opposition to it, it is its duty 
to withdraw the question from the jury and direct its finding. 
Southern Pacific Co. v. Pool, 160 U. S. 438, 440, 16 Sup. Ct. 338, 40 
h. Ed. 485 ; Union Pac. R. Co. v. McDonald, 152 U. S. 262, 283, 
14 Sup. Ct. 619, 38 L. Ed. 434; Delaware, Lackawanna, etc., Rail- 
road v. Converse, 139 U. S. 469, 472, 11 Sup. Ct. 569, 35 L. Ed. 213. 
The testimony of Smith upon this question, in view of the déniai 
of Exall, and of the writings which hâve been recited, and which 
so clearly portray the attitude of the parties during the two years 
when this account was current and during which the two itemized 
statements were rendered, is too incredible to sustain a finding that 
he made the complaint or objection to which he testified. The 
court rightly withdrew the question of timely objection to the ac- 
counts from the jury. 

It is assigned as error that the court refused to instruct the jury 
that if they found that there was fraud or mistake in entering any 
of the items in the account they should deduct thèse items from the 
amount claimed by the plaintiff, and that it charged them that there 
was no évidence of any fraud or mistake that would justify a re- 
examination of the accounts, save in regard to two small items, 
which it specified, and directed the jury to disallow. A careful 
examination of the record, however, discloses no évidence sufficient 
to sustain a finding of fraud or mistake in the entry of any other item 
in thèse accounts. Our attention has been especially called to the 
testimony relative to $300 of the item of $1,025 charged in the ac- 
count of July 1, 1892. This $300 consisted of a commission of $1.25 
per baie on 240 baies of cotton not shipped, and it was based on a 
charge to the défendants on December 18, 1891, of $2,406.26, a 
balance of the account of the plaintiff against G. W. Smith & Bro. 
This $2,406.26 was the amount which G. W. Smith & Bro. owed 
to the plaintiff on September 1, 1891. It was the balance of the 
plaintiff's spring and summer advances to Smith & Bro., and this 
balance was charged to the défendants, who were their successors, 
on December 18, 1891. There was no agreement between G. W. 
Smith & Bro. and the plaintiff that the former should pay com- 
missions on cotton not shipped. The plaintiff asserted and the de- 
fendants denied that this $2,406.26 advanced to Smith & Bro. in 
the spring and summer of 1891 fell within the disputed agreement 
between plaintiff and défendants. The évidence in the record dis- 
closes the fact that the right to charge every dollar of the commis- 
sions was in dispute at the trial as well as the right to charge that 
portion of the commissions which was based upon the $2,406.26. 
There was; however, no évidence that the charge of the $300 com- 
missions based upon this balance was fraudulently or unintention- 
ally made in the itemized account delivered to the défendants, or 
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that the latter did not receive the same notice of this charge, and 
did not become bound to pay it by their failure to object to it as 
firmly as they were to every other portion of the $1,025 of which 
it formed a part. Indeed, the évidence that this charge was not 
mistaken is full and clear. The plaintiff not only sent to the de- 
fendants the account which contained it on July 1, 1892, but on 
June 24th preceding they wrote them that "Smith, Patillo & Com- 
pany and G. W. Smith & Brother owed us on the lst of September, 
without interest, $15,219.00, so they should hâve shipped us 1,522 
baies of cotton. They only shipped us 702 baies, so we are enti- 
tled to commissions on 820 baies, at the rate of $1.25 per baie, which 
was the agreement between Mr. Smith and ourselves. You prob- 
ably saved money by not shipping the cotton as the market during 
cotton shipping time was declining, so we charge you with $1,025.00 
commissions on cotton not shipped, as per agreement, which we 
hope you will find correct and satisfactory." There was surely no 
fraud, deceit, or concealment in this charge. It certainly was not 
made by mistake or inadvertence, for this letter shows that the 
amount of it was carefully computed upon the indebtedness of both 
Smith & Bro. and the défendants. The latter had complète notice 
of the charge, of the amount, and of the basis of it, and there is no 
évidence that it was through any mistake that they failed to object 
to it. There was no error in the charge of the court upon the sub- 
jects of fraud and mistake. 

The question whether or not any agreement was made in 1891 
to the effect that the défendants should pay commissions on cotton 
not shipped, the question whether or not the contracts of the par- 
ties were usurious, and the question whether or not the défendants 
were liable for the two items of $1,025 and $1,198.75 on an account 
stated were submitted to the jury for their détermination. The 
court charged that, if there was a contract in 1891 to pay thèse two 
items, the plaintiff might recover upon that ground ; and that, if the 
two accounts of July 1, 1892, and December 20, 1893, contained 
charges of thèse two items, and those accounts were received and 
retained by the défendants without making any objection to them 
within a reasonable time, then the plaintiff was entitled to recover 
thèse amounts whether there was any previous express contract to 
pay them or not. The latter portion of this instruction is assigned 
as error. But it is not indispensable to a cause of action for the 
balance of an account stated that the défendants should hâve been 
legally liable for every item in it upon some other ground before 
the itemized account is delivered. Such a rule would nullify the 
effect of the stated account, and destroy the cause of action upon it. 
The only légal effect and virtue of an account stated is that it estops 
its récipient from denying his liability for the charges it contains, 
whether he was actually liable for them or not, and that it raises 
a légal presumption that he promised to pay the balance of the 
account. It is the law of this case, under the décision of this court 
in Allen-West Commission Co. v. Patillo, 90 Fed. 631, 632, 33 C. 
C. A. 197, 198, as well as the gênerai and salutary rule upon this 
subject, that one may become bound by virtue of an account stated 
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to pay charges contained therein for which he was not previously 
legally liable. "The balance is a debt as a matter of contract im- 
plied by law. It is to be considered as one debt, and a recovery may 
be had upon it without regard to the items which compose it." 90 
Fed. 632, 33 C. C. A. 198; Marye v. Strouse (C. C.) 5 Fed. 483, 496; 
Porter v. Price, 80 Fed. 655, 658, 659, 660, 26 C. C. A. 70, 73, 74, 75 ; 
Backus v. Minor, 3 Cal. 231 ; Young v. Hill, 6 Hun, 613 ; Bainbridge 
v. Wilcocks, Baldw. 536, Fed. Cas. No. 755; Freeland v. Héron, 7 
Cranch, 147, 3 L. Ed. 297. There was no error in the instruction 
of the court upon this subject, or in its refusai to charge to the con- 
trary. 

For the same reason the challenge of the instructions of the 
court and of its refusais to instruct with référence to the liability 
of the défendants outside of the stated account to pay the items 
of $1,198.75 and $300, and with référence to the right of the de- 
fendants to a crédit for 230 baies of cotton not credited to them in 
the account, cannot be sustained. The criticism of the charge and 
of the refusais to instruct might be worthy of considération if the 
question to be considered now was whether or not there was error 
in the trial of the issue whether or not the charges and crédits in 
the itemized accounts were correct. That is not the question we 
are now considering. The stated account estopped the défendants 
to deny its correctness. Counsel for the défendants concède — nay, 
more, they insist — that this record demonstrates the fact that the 
jury found that there was no agreement between the parties to the 
effect that the défendants should pay any commissions on cotton not 
shipped prior to the rendition of the itemized accounts. The évi- 
dence and the verdict of the jury sustain this contention. If there 
were any errors in the charge of the court or in its refusais to in- 
struct the jury relative to the question of the défendants' liability 
under the alleged agreement of 1891, those errors were not prejudi- 
cial to the défendants, becâuse the verdict was in their favor upon 
that issue. It is therefore useless to consider them, because error 
without préjudice is no ground for reversai. 

The only question remaining is whether or not there was any 
error in the charge or the refusais to instruct as requested relative 
to the issue whether or not there was a stated account. Upon this 
issue the correctness of the items in the account was not open to 
dispute. The question was, in the absence of mistake and fraud, 
whether the accounts were received and retained for an unreason- 
able time without objection. Upon this issue there was no error in 
the instruction of the court, and, so far as the refused instructions 
related to this question, and were not embodied in the charge, they 
were either immaterial or incorrect. The answer to ail the conten- 
tions of the défendants with référence to the items of the account 
is that upon the issue of stated account or not, where an account 
current of many items, some of which represent a just indebted- 
ness, is delivered to the debtor, its receipt and rétention without ob- 
jection estops the récipient from denying liability for the items 
which it contains and the balance it discloses. It was not fatal to 
the cause of action upon the account that one or more of the items 
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in it were without considération, provided there was a good or 
valuable considération for other items which were merged in the 
balance. If there is a valuable considération for the single debt 
evidenced by the balance, the promise to pay it implied by the law 
from the silent acceptance of the statement will sustain the action. 
A careful examination of the various assignments of error to 
which référence has not been separately made, and of the record, 
satisfies us that there was no prejudicial error in the trial of this 
case, and the judgment below is affirmed. 



LOCKARD et al. r. ASHER LUMBER CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. July 6, 1904.) 

No. 1,304. 

1. Fedebal Courts— State Statutes— State Décisions. 

Where an action in the fédéral court dépends on the construction of a 
state statute providing for the sale of state lands, the fédéral court is re- 
quired to adopt the construction plaeed on the statute by the highest court 
of such state. 

2. Same— Public Lands— Sale— Patents— Statutes— Construction. 

Rev. St. Ky. c. 102, § 3, provides that any person who wishes to appro- 
priate any vacant and unappropriated lands, on application to the county 
court of the county in which the same lies, paying at such priée as the 
court may allow, not less than $5 per 100 acres therefor, may obtain an 
order of court authorizing him to enter and survey any number of acres 
of such land in the county, not less than 25 nor more than 200. Held, fol- 
lowing the décisions of the Kentucky Court of Appeals, that such act did 
not preelude the survey of several tracts of 200 acres each by the same per- 
son, and that a patent for lands so surveyed was not void on its face be- 
cause it conveyed more than 200 acres. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Kentucky. 

For opinion below, see 123 Fed. 480. 

Morris & Newberger, A. E. Wilson, and Holt & Alexander, for ap- 
pelants. 

W. B. Dixon and Beckner & Jouett, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was a suit in equity to quiet the 
title to a tract of land in Harlan county, Ky., containing 40,400 acres. 
Some of the défendants demurred and others answered. To portions 
of the answers the plaintiffs filed exceptions. The plaintifïs claimed 
under a patent issued by the state of Kentucky to C. O. Lockard, their 
devisor, on November 4, 1873. The patent was issued under chapter 
102 of the Revised Statutes of Kentucky, which took effect July 1, 
1852. The question raised by the demurrers and exceptions was 

If 1. State laws as rules of décision in fédéral courts, see notes to Griffln v. 
Wheel Co.. 9 C. C. A. 548 ; Wilson v. Perrin, 11 C. C. A. 71 ; Hlll v. Hite, 29 
C. C. A. 553. 

See Courts, vol. 13, Cent. Dig. §§ 957, 959. 
131 F.— 44 
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whéther a patent issued under that act for a gfeater quantity of land 
than 200 acres was or was not void on its face. The défendants below 
claimed it was. The court below, in an able opinion, upheld this claim, 
sustaining the demurrers and overruling the exceptions. From this 
an appeal has been taken. 

Section 3 of the act in question, under which the patent was issued, 
provided as follows : 

"Any person who wishes to appropriate any vacant and unappropriated lands, 
may, on application to the county court of the county in which the sanie lies, 
and paying at such priée as the court may allow, not less than flve dollars pei- 
hundred acres, therefor, obtain an order of court authorlzing him to enter and 
survey any number of acres of such land in the county, not less than twenty- 
flve nor more than two hundred. 

"1. The party obtaining such order may, by an entry in the surveyor's book 
of the county, describing the same, appropriate the quantity of land it calls for 
in one or more parcels, as he may think proper. 

"2. The surveyor shall survey the entries in the succession in which the same 
are made, bounding the same by plainly marked trees, stones, or stakes, noting 
vvhere it binds on a watercourse, or the marked line of another survey, giving 
names. It shall be made in the présence of two disinterested housekeepers as 
chainmen, whose names must be placed at the bottom of the plat and certiflcate. 

"3. Such survey must be made within two months from and after the date 
of the entry. 

"4. A plat and certiflcate of the survey must be made out by the surveyor 
and recorded in his books, and the original thereof, and à copy of the order 
of the court under which it is made, must be deposited in the register's office 
within four months after the survey 1s made. 

"5. A patent may issue oh the survey within three months after a plat and 
certiflcate thereof, and a copy of the order are flled in the register's office. 

"0. When a survey has been carrled into grant, the register shall write across 
the face of the order on which the survey was made, 'satlsfled,' and sign his 
name thereto. 

"T. The légal title of the land shall bear date from the time of making the 
survey. 

"8. None but vacant land shall be subject to appropriation under this chapter. 
Every entry, survey, or patent, made or issued under this chapter, shall be void 
so far as it embraces lands previously entered, surveyed or patented. 

"9. A plat and certiflcate of survey shall be assignable, and the assignment 
thereof shall authorize a patent to issue thereon to the assignée. 

"10. The register may receive plats and certificates of survey after the expira- 
tion of the time herein allowed for returning the same ; but, in such case, the 
légal title shall take effect only from the date of the patent. 

"11. No land shall be subject to appropriation under this chapter that has re- 
verted to the commonwealth by escheat, or has been forfeited for an omission 
to list the same for taxation, or for failing to pay the taxes thereon, or which 
has been once patented and the title of the same has in any way become agaili 
vested in the commonwealth." 

The construction of this statute — -the ascertainment whether it does 
or does not prohibit the issue of a patent for more than 200 acres — 
is obviously a Kentucky question. The fédéral courts follow the rule 
laid down by Chief Justice Marshall in Polk's Lessee v. Wendal, 9 
Cranch, 87, 97, 3 L. Ed. 665: 

"In the cases depending on the statutes of a state, and more especialiy in 
those respecting titles to land, this court adopts the construction of the states, 
where that construction is settled and can be ascertained." 

The statute has been before the highest court of Kentucky in six cases. 
Register v. Reid, 72 Ky. 103, decided October 21, 1872 ; Breathitt Coal, 
Iron & Lumber Company v. Strong, 51 S. W. 189, 21 Ky. Law Rep. 
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302, decided in 1899 ; West v. Chamberlain, 58 S. W. 584, 22 Ky. Law 
Rep. 687, decided in 1900; American Association, Limited, v. Innis, 
60 S. W. 388, 22 Ky. Law Rep. 1196, decided in January, 1901; and 
Uhl v. Reynolds, Register, 64 S. W. 498, 23 Ky. Law Rep. 759, and 
Nickels v. Commonwealth, 64 S. W. 448, 23 Ky. Law Rep. 778, both 
decided in September, 1901. 

The patent demanded in Register v. Reid appeared to be for an 
additional tract of 200 acres only, but, as developed in Breathitt, etc., 
Co. v. Strong, was ultimately issued for 154,800 acres, the patent 
in the latter case being the identical one issued because of the déci- 
sion in the former. The patent in American Association, Limited, 
v. Innis covered 12,400 acres, that in Uhl v. Reynolds, 200,000 acres, 
and that in Nickels v. Commonwealth 34,800 acres.' The patent be- 
fore us was issued after the décision in Register v. Reid, and it is 
claimed, upon the faith of it, in accordance with the résultant practice 
of the register's office. Up to the time of the décision it was a doubt- 
ful question whether a person could purchase and obtain by patent 
more than 200 acres. Orders had been obtained and surveys made 
by the same person for more than 200 acres, and pending the déci- 
sion acts had been passed in March, 1872, authorizing the issue in 
certain counties of patents upon such orders and surveys. This was, 
in efïect, a législative décision or déclaration with respect to the ques- 
tion pending in Register v. Reid. The statute itself contains no inhi- 
bition against the obtaining by one person of several orders and sur- 
veys, nor any against the inclusion in one patent of several orders 
and surveys thus obtained. The inhibitions contended for are implied 
from other provisions and what is asserted to be the policy of the law. 
Obviously, the fundamental question was whether several orders and 
surveys could be obtained by the same person, for, if one person could 
obtain several orders and surveys, there would seem to be no reason 
why the state should not grant a patent covering them. What the 
state had a right to sell, it would seem to hâve the right to convey, 
and in one instrument. Polk's Lessee v. Wendal, 9 Cranch, 87, 95, 
3 L. Ed. 665; Smelting Co. v. Kemp, 104 U. S. 636, 653, 26 L. Ed. 
875. The statute authorizes any person who wishes to appropriate 
any vacant land to apply to and obtain from the county court an order 
authorizing him to enter and survey not more than 200 acres. This 
limits the order to 200 acres, but that is the extent of it. A subséquent 
paragraph provides that "a plat and certifkate of survey shall be assign- 
able, and the assignment thereof shall authorize a patent to issue 
thereon to the assignée." In view of the présence of this provision, the 
lack of any express inhibition, and the supposed policy of the act, the 
court held in Register v. Reid that there was no limitation on the num- 
ber of orders the same person might obtain; in other words, no lim- 
itation on the number of acres a person might purchase from the state 
under this act. Respecting the policy of the law, the court said : 

"This court knows judicially, moreover, that before the adoption of the Re- 
vised Statutes nearly or quite ail of the lands of the state of much value for 
f arming purposes had been appropriated, and that the chief value of the residue 
eonsisted in the timber and minerais they contained ; and it is not certain that 
the prohibition contended for might not operate to prevent their appropriation 
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for those purposes, and tend to deprive the commonwealth of the revenue 
which they would yield in the hands of private owners." 72 Ky. 105. 

And regarding the practice of the land officers, it is said : 

"If, however, ttie meaning of the statute, so far as it involves the question 
under considération, is so obscure or doubtful as to require a resort to other 
tests than those already mentioned for a solution of the difficulty, much weight 
is due to the fact that from the adoption of the Revised Statutes, over twenty 
years ago, until this controversy arose, the same construction which we adopt 
ha s, as we believe, been acquiesced in by the people, and acted upon by that dé- 
partaient of the government having officiai duties to discharge under the law 
in relation to the appropriation of public lands." 72 Ky. 106. 

But it may be and is urged that Register v. Reid only held that more 
than one patent for 200 acres might be issued to the same person, and 
not that a patent for more than 200 acres might be so issued. This 
is true unless the second proposition follows from the first. And, 
indeed,-it is hard to understand why, in the absence of an express pro- 
hibition, one patent for 400 acres might not be issued if two patents 
for 200 each could. If the state could sell and grant to Lockard 
40,400 acres, there would seem to be no reason why this grant should 
not be clearly expressed in a single instrument. Why require 202 
patents, with ail the accompanying trouble, expense, and confusion? 
As Judge Pryor pointed out in his dissenting opinion in Register v. 
Reid, the more patents and the more descriptions, the greater the lia- 
bility to interférence and confusion. Accordingly, what Register v. 
Reid practically decided was that a person may obtain as many orders, 
not exceeding 200 acres each, as he cares to buy, and unité them in one 
patent by proper surveys. Evidently, Judge Pryor knew this would 
be the efïect of the holding, for he says : 

"While this case now before us only involves the right to enter an additional 
200 acres of land, I am well aware from the argument and agreed facts that 
it is but a test case, and that there are those who hâve surveyed thousands of 
acres now clamoring at the register's door for patents." 

The case of Breathitt Coal, Iron & Lumber Company v. Strong, 
supra, decided 26 years after Register v. Reid, shows plainly what the 
effect of the holding was. This case involved the validity of a patent 
to Stephen G. Reid, issued June 15, 1872, for 154,800 acres, which ex- 
cluded 25,000 acres "of patented and otherwise appropriated land, 
which is deducted from the calculation." The outer boundary was 
described by courses and distances, but the excluded land was not. 
Counsel presented the objection urged in this case that the patent was 
for more than 200 acres, but the court, in an opinion by Judge Paynter, 
sustained the validity of the patent, stating that the only question which 
merited considération was whether the patent was void by reason of 
the failure to describe the excluded boundaries, and, commenting on 
certain cases, held it was not. The court below explained the neglect 
to discuss the question before us by saying that the patent involved 
was the very patent which the register had been directed to issue in 
Register v. Reid, and that, therefore, the question as to the invalidity 
of the patent on the ground that it covered more than 200 acres was 
treated as res adjudicata. But obviously the question was not res adju- 
dicata, for the additional patent demanded in that case was for only 200 
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acres, and, if the court treated it as not meriting considération, it was 
because the court had in view not only the technical, but the real and 
practical, holding in Register v. Reid. The court knew that, as a resuit 
of that décision, patents had properly issued not only to Reid, but to 
many others, for tens of thousands of acres in Kentucky, each cover- 
ing more than 200 acres. 

Followîng the Breathitt Case came the case of West*v. Chamber- 
lain, supra, decided in October, 1900. The patent in this case covered 
many thousands of acres. It was claimed it was void for uncertainty, 
because there were in fact no surveys on which the patent was based. 
The court below overruled thèse objections, and was sustained by the 
Court of Appeals. It does not appear that the question in the case 
before us was either presented or considered, but the court must hâve 
been aware that the patent was for many times 200 acres. It is said, 
however, there was an act passed in 1868, which made this patent, 
granted in 1855, good. But if, under the gênerai law, the patent was 
palpably bad, and a spécial act alone saved it, certainly the court would 
hâve referred, in its opinion, to the spécial act. 

The next case is that of the American Association, Limited, v. Innis, 
supra, decided in 1901. The land involved was situate in Bell county, 
and was patented in October, 1871. Sixty-two patents, each for 200 
acres, were issued to Innis. The court below sustained thèse patents. 
It was sought in the Court of Appeals to hâve them held void on the 
ground they had been obtained fraudulently because the entries of the 
orders and surveys were in the names of fictitious persons, and the 
assignments to Innis forged; also, because the tract covered by the 
62 patents was surveyed by laying out a base line and platting the 
patented tracts on this line. Both thèse contentions were overruled. 
the court saying that Bell county was not complaining of any fraud 
in the transaction, and the appellants were in no position to complain. 
The décision in Register v. Reid was referred to as controlling, the 
court saying: 

"However much we might be inclined to dissent from the views expressed 
in that opinion as an original proposition, it must be regarded as settled law, 
as vast pecuniary transactions hâve been made on the faith of it, and any de- 
parture therefrom would involve in ruin many innocent purchasers of vacant 
land taken up exactly as it was in that case and this one." 60 S. W. 391. 22 
Ky. Law Rep. 1201. 

In the case of Uhl v. Reynolds, Register, supra, the validity of the 
Cheever patent, issued June 14, 1872, for land in Clay county, was 
sustained. This patent, as appears in the dissenting opinion of Judge 
O'Rear, was for 200,000 acres. In sustaining it, the court said : 

"In the brief flled by the very able counsel for appellee it is flrst contended 
that under the statute as it existed at the time this survey was made not more 
than 200 acres of land could be appropriated by a single individual, referring 
to section 3 of chapter 102 of the Revised Statutes, which was in force at the 
time this survey was made ; and that for this reason the patent was against 
the public poliey of the state and consequently void. In response to this con- 
tention it may be said that it was held in the case of the Register v. Reid, 9 
Bush, 103, by this court, in construing this identical statute, that the same 
person could purchase and patent several orders of the county court, each for 
200 acres or any less number ; and, whilst this opinion has been more or less 
criticised by the profession, it has been uniformly followed by this court in 
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numerous subséquent décisions, and vast property rights hâve been acquired 
on the faith of it, and any departure therefrom at this late day would involve 
in ruin many innocent purchasers of vacant land taken up as it was in this 
case." 64 S. W. 499, 23 Ky. Law Kep. 761. 

The court goes on to point out that the validity of the Cheever pat- 
ent does not rest alone upon the construction of the statute in Register 
v. Reid, butis sustained by the acts approved March 9, 1872 (1 Acts 
1871-72, p. 562, c. 487), and March 27, 1872 (1 Acts 1871-72, p. 74, 
c. 827), which we hâve referred to. There is a dissenting opinion in 
this case by Judge O'Rear, who begins by saying : 

"It may be noted at the outaet that the majority opinion flnds no merit in 
the acts in question to uphold appellant's claini to 320 square miles and more 
of the public lands of this state. It rests solely on the fact that it is supposed 
previous décisions of this court hâve already settled the law involved in the 
case, and therefore it is but following the path heretofore made by the court 
that the resuit is reached." 

He then examines the case of Register v. Reid, and points out that 
ail that case authorized was the issue of more than one patent for 200 
acres to the same person, and, taking up the acts of March 9 and 27, 
1872, calls attention to the fact that they were passed while the case of 
Register v. Reid was pending, and before it was decided, and only 
authorized what Register v. Reid subsequently held, namely, that the 
same person might obtain more than one order for 200 acres, and hâve 
the same surveyed and patented. Neither authorized a warrant to be 
granted, nor a survey made, nor a patent issued for more than 200 
acres. We are disposed to agrée with Judge O'Rear's construction 
of thèse two acts. If the holding in Register v. Reid did not warrant 
a patent for more than 200 acres, thèse acts did not. Judge O'Rear 
concèdes that under Register v. Reid and thèse acts Cheever was enti- 
tled to 1,000 patents of 200 acres each, provided he had entered and 
surveyed 1,000 separate tracts under his 1,000 orders ; but he points out 
that what happened was this : 

"In the first place, the land was never actually surveyed before the patent is- 
sued. One assuming to be a county surveyor (but who was not, and was not 
even a de facto offlcer), sitting in his office, by protraction upon a private map 
of the county, without marking a tree (merely adopting one marked for another 
Une), platted one thousand 200-acre tracts upon an imaginary base Une. Upon 
this proceeding Cheever obtained one patent for 200,000 acres." 64 S. W. 503. 
23 Ky. Law Rep. 767. 

Towards the close of his opinion the judge says : 

"The majority opinion stakes its warrant upon the suggestion that it is the 
flxed law of this state since the date of Register v. Reid, supra, that patents 
such as the one herein upheld are valid." Page 769, 23 Ky. Law Rep., page 504. 
64 S. W. 

And he concludes with a strong assault upon the premises and the 
policy of the décision, ending by saying he is in favor of overruling it. 

It is clear from a reading of the opinion and the dissenting opinion 
in this case that the question before us was considered and passed upon, 
and that the highest court of Kentucky held, following Register v. 
Reid and ôthér cases, that a patent for 200,000 acres could be issued 
to a person holding orders covering that number of acres, although no 
actual surveys of the separate and distinct tracts were made. It will 
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not do to say that the décision turns upon the acts of March, 1872, and 
that the références to Register v. Reid were dicta. It is obvious that 
it was the holding of the court in Register v. Reid which Was con- 
trolling. The dissenting judge showed his appréciation of this when 
he ended his opinion by asserting his readiness to join in overruling 
that case. 

In Nickels v. Commonwealth, supra, a patent for 34,800 acres in 
Letcher county, issued May 16, 1873, was upheld. The patent was 
based on 174 warrants for 200 acres each. It was insisted there were 
no separate surveys of the several tracts, that only the entire boundary 
was surveyed, and a plat was made by running a base line and platting 
the land in blocks of 200 acres. The court, sustaining the patent, said : 

"The arguments that are so earnestly pressed upon us by appellee's dis- 
tinguished counsel and elaborated in the dissenting opinion of Judge O'Rear in 
the case of Uhl v. Reynolds were forcibly stated by Judge Pryor in his dissent- 
ing opinion in Register v. Reid, 72 Ky. 103, and for us now to take this view, 
and hold a patent issuing for more than two hundred acres to be void, would 
be for us now substantially to adopt the rule urged by Judge Pryor in that dis- 
senting opinion, notwithstanding the fact that this court bas sustained numbers 
of patents under this statute, similar to the one before us, on the authority of 
the majority opinion in that case. There is no provision of law inhibiting the 
inclusion of several surveys in one patent. It being settled that one person 
might at the same time make two surveys, each of two hundred acres or more, 
at his élection, the land office issued patents upon thèse surveys including in 
one grant as many surveys as were desired at the request of the patentée. 
When there was no statute forbidding this, and such patents hâve time and 
again been recognized by this court, after large sums of money hâve been in- 
vested on the f aith. of this practice of the land office and thèse décisions of this 
court, it would be, in our judgment, a departure from well-settled légal prin- 
eiples for us now to déclare such patents invalid." 64 S. W. 449, 23 Ky. Law 
Rep. 780. 

Judge O'Rear dissented on the grounds gîven in Uhl v. Reynolds, 
Register, and, in addition, called attention to the fact that there never 
was an actual survey of the land embraced in the patent, and never an 
cntry of the respective warrants for 200 acres. 

It is stated that counsel for the appellees in the case before us filed 
a pétition in the Court of Appeals of Kentucky for a modification of 
the opinions in the Uhl and Nickels Cases, calling attention to the case 
at bar, then pending in the lower court, stating the validity of the Lock- 
ard patent depended solely upon the meaning of the Revised Statutes, 
there being no spécial act applying to Harlan county, and asked the 
modification on the ground that, if the opinions were adhered to, they 
would conclude the questions raised in the Lockard case. But the court 
adhered to its statement that there was no provision of law inhibiting 
the inclusion of several surveys in one patent, and that in issuing a 
patent covering as many surveys as were obtained the land office but 
followed a practice supported by the rulings of the Suprême Court of 
the United States in Polk's Lessee v. Wendal, 9 Cranch, 87, 3 L. Ed. 
665, and Smelting Co. v. Kemp, 104 U. S. 648, 26 L. Ed. 875. What- 
ever view we might be disposed to take of the proper interprétation of 
this act, with respect to the matter involved in this case, if it were before 
us as an original question, our examination of the foregoing cases de- 
cided by the Court of Appeals of Kentucky constrains us to the con- 
clusion that that court, in the exercise of its rightful authority, has 
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settled its construction, and settled it in favor of the validity of the 
patent before us. 

The judgment of the lower court is therefore reversed, and the case 
remanded for further proceedings not inconsistent with this opinion. 



TENNESSEE OIL, GAS & MINERAL CO. v. BROWN et aL 

(Circuit Court of Appeals, Sixth Circuit. July 15, 1904.) 

No. 1,295. 

1. Mines and Mining — Contbact— Construction— Termination—Abandon- 

MENT. 

A landowner, in considération of one dollar, "as well as the agreenients 
hereinafter mentioned," bargained, sold, and conveyed to plaintiff's as- 
signer, his heirs and assigns, ail the minerai, coal, iron ore, ore and 
potter's clay, and other minerais, etc., and ail timber suitable for lurnber 
on a certain farm described. The agreement required the grantee "to 
enter upon the land and make search for coal and other minerais," and, 
if they were found in such quantifies as to justify him to work the same. 
then he was to pay $10 per annum after the completion of a certain rail- 
road, and on request, until mining was commenced or durlng the contin- 
uance of the agreemeût, "to apply on the payment of rent of coal, iron 
ore, or other minerais, or oil flrst mined thereafter." There was no pro- 
vision as to how long the agreement should continue, nor any stipulation 
as to when the grantee should commence to mine, or how long he should 
continue. Held, that such agreement did not constitute a conveyance of 
the minerais, timber, etc., to the grantee in fee, but constituted a mining 
lease, requiring the grantee to search for ores, etc., within a reasonable 
time. 

2. Same— Exploration fob Minerals— Extent. 

Where a mining lease required the grantee to make a search for min- 
erals on the land within a reasonable time as a condition précèdent to the 
right to take minerals discovered on the terms of payment specifled, the 
duty of exploration included a search for ail of the minerals named in the 
lease which might reasonably be expected to be found in the land, conslder- 
ing known geological conditions, to such an extent as would not only déter- 
mine the présence or absence of minerals, but their commercial value, 
considering their abundance and accessibility. 

3. Same— Abandonment. 

Where a mining lease required the grantee to search for minerals within 
a reasonable time as a condition précèdent to his right to take minerals 
from the land under the lease, his failure to make any search or exam- 
ination, except a mère superflcial one, of which the grantor had no no- 
tice, for a period of 15 years, entitled the lessor to treat the lease as 
abandoned. 

4. Same— Termination— Election. 

Where a mining lease provided that the grantee might terminate the 
same at his élection, the lease was terminable at the will of either party. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Tennessee. 

This is a bill to remove a cloud from the title to a tract of minerai land 
situated in Scott county, Tenn. The land in question ls wild mountain land, 
situated in the Cumberland Mountains, and bas little or no value, save for its 
timber and minerals. The plaintiffs are in possession and claim title in fee 
through .conveyance màde by one Richard Slaven, under whom the défendants 
also, claim the minerai interest in said lands. The alleged cloud consists in a 



TENNESSEE OIL, GAS & MINERAL OO. V. BEOWN. 697 

prior conveyance or agreement of lease or license made by said Richard Slaven 
to one Geo. W. Colbert under whom défendants claim the minerai and timber 
interests in said land. This instrument is in thèse words : 

"The said party of the first part, for the considération of one dollar, to hirn 
in hand paid, the receipt of which is hereby acknowledged, as well as the agree- 
ments hereinafter mentioned does hereby bargain, sell, and convey unto the 
party of the second part, his heirs and assigns, ail the minerai, coal, iron ore, 
ore and potter's clay, and other minerais, and ail rock or petroleum oil and 
salines, and ail timber suitable for lumber, in, upon, or under the farm or tract 
of land in the district of No. lst, in the county of Scott, in the said state of 
Tennessee, bounded and described as follows : * * * Granting to the party 
of the second part, or his assigns, the exclusive right to enter upon said lands 
at any time hereafter, and search for coal, iron ore, and ail other minerais, 
oils, and salines, and, when found, to remove the same from said lands, to- 
gether with ail rights and privilèges incident to the mining and securing said 
coal, iron ore, clay, and other minerais, oils, and salines, including the right 
of ingress and egress. And the party of the second part agrées to enter upon 
and make search for coal and other minerais in said lands above described ; 
and should he find coal, iron ore, or other minerais, or oils, or salines, in said 
lands and adjoining lands, of sufficient thickness, quantity, and quality to jus- 
tify him, the party of the second part, to open and work said mines, or oils, or 
salines, then he, or his représentatives or assigns, shall pay to the party of the 
first part, his heirs or assigns, within flve years after the completion of a rail- 
road, built in connection with any leading railroad by which said minerais or 
oil can be taken to any large markets, the sum of ten (10) dollars a year, until 
mining is commenced upon said premises, or during the continuance of this 
agreement ; and the failure to make thèse advance payments yearly upon re- 
quest, shall be deemed an abandonment of this agreement, but not to the injury 
of the party of the second part, or his assigns. And the party of the second 
part shall hâve the right to abandon said lands and mining at any time and 
remove ail his buildings and fixtures from said lands. And the said party of 
the second part, by himself or assigns, agrées to pay to the party of the first 
part, his légal représentatives or assigns, the sum of ten (10) cents for each 
ton of (2,240 pounds) of screened coal, iron ore, or other minerais mined and 
removed from said lands herein described ; and the price shall be ten (10) 
cents per 1,000 feet of sawed lumber ; and the price or rent for rock or petro- 
leum oil and salines shall be one-twentieth of the net proceeds. But it is under- 
stood and agreed that any advance payments of ten (10) dollars as before men- 
tioned to be paid yearly, that shall be made to the party of the first part, are 
to apply on the payment of rent of coal, iron ore, or other minerais or oil first 
mined thereafter. The payment of rent per ton on coal, iron ore, other min- 
erais, clays, oils, and salines, mined and removed, shall be made half-yearly, 
and ail payments required by this agreement shall be made and accepted in 
bankable funds of the state of Tennessee. It is mutually understood by the 
parties that the coal, clay, and ore under any dwelling house or other perma- 
nent buildings upon the premises shall not be mined out, and as little injury 
to the surface of said land shall be done as possible, in the mining, removal, 
«nd transportation of said coal, clay, and ore, as herein contemplated. It is 
also mutually understood that the stipulations herein contained shall apply 
to and bind the heirs, executors, administrators, and assigns of the parties, re- 
spectively. In witness whereof, the parties hereunto set their hands and seals 
the day and year first above written." 

Upon the pleadings and évidence, the prayer of the Mil was granted, and 
a cancellation of the instrument above set out decreed. 

H. H. Ingersoll and Wm. Wisner White, for appellant. 
E. G. Foster, C. E. Lucky, Edward T, Sanford, and J. A. Fowler, for 
appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

The contention of the appellant company is that the agreement be- 
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tween Richard Slaven and Geo. W. Colbert, set out in the statement of 
the case, is a deed of conveyance of the minerais in the land and of the 
timber thereon, which operated to vest a fee in the minerais and tim- 
ber, subject to defeasance only upon breach of the agreement to pay 
$10, upon request, annually, after the complêtion of the railroad re- 
ferred to. This construction is based upon the insistence that the terms 
"bargain, sell, and convey," found in the first clause of the instrument, 
necessarily characterize it as a conveyance of the timber upon and the 
minerais under the surface of the land of Slaven. Prima facie this 
may be true. But before we give thèse words this construction we 
must look into the four corners of the agreement and give effect to the 
whole of the contract. The Cincinnati Southern Railroad was in pros- 
pect when this contract was made, and was constructed to a point with- 
in nine miles of this property within five years after this contract. But 
no railroad has been built Connecting that railway with this property, 
and appellants say that they are not under covenant, implied or express, 
to construct such Connecting road. Without such road they say the 
coal under this land cannot be profitably mined or the timber converted 
into lumber, and that, having the title to the coal and timber, and the 
title to any other minerais which may yet be found, they are under no 
obligation to mine the coal or other minerais, or eut down the timber, 
until it can be done to their advantage, and that they may hold this 
estate until such time as it suits them to remove the minerais or oil or 
timber, and that neither Slaven nor his subséquent lessees can complain 
because the instrument contains no agreement, express or implied, ob- 
ligating them to begin or continue mining, if they should choose to be- 
gin. Though they hâve done nothing, and paid only the nominal con- 
sidération of $1 under this deed, they justifv this nonaction for 25 years 
by the insistence that one may do as he will with his own, in the absence 
of a contract to do a particular thing, and that, not having agreed to 
mine the minerais upon said land, they are within their right in biding 
their time, and that, if they shall deem it advantageous to ever com- 
mence mining, they are under no covenant, implied or express, to mine 
any definite quantity, or continually, or until the minerai is exhausted, 
but may, if they see fit, "abandon said lands and mining at any time, 
and remove ail buildings and fixtures," having reserved the right to 
terminate the estate vested at will. 

The logic of the situation compels the learned solicitor for the ap- 
pellants to take up this extrême ground, for otherwise their utter fail- 
ure to do any valuable thing in pursuance of the agreement after the 
lapse of 25 years would be unaccountable. If in ail the time past they 
hâve had the right to stand upon their claim to be the owners absolute- 
ly of the minerai interests thus severed, in law, from the land, and to 
refuse to develop and operate that interest, because that is the right of 
an owner of the fee, the same right to hold onto this estate for the next 
century is undeniable. That they may be required to pay $10 annually 
if a railroad shall ever be constructed from the Cincinnati Southern to 
this land they concède. But this concession is possibly inadvertent; 
for, although one clause of the agreement does provide for such a 
payment until mining commences, and that the failure to make thèse 
advance payments yearly upon request shall be deemed an abandonment 
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of this agreement, it is added, "but not to the injury of the party of the 
second part or his assigns." If it is true that the appellants hâve for 
$1 acquired the right to prevent Slaven or his assigns from using, ex- 
ploiting, or mining the minerai interests upon or under his own land, 
and can at no time be required to convert the timber into lumber, or to 
open and operate the very valuable vein of coal now known to underlie 
its surface, to say nothing of the possibilities of iron ore, coal oil, and 
other minerais, the contract is one of the most unreasonable and one- 
sided which any court lias ever been called upon to uphold. But this 
$1 was not the real considération moving to Slaven, for the récital of 
the contract is that the considération is one dollar in hand paid, "as 
well as the agreements hereinafter mentioned." Now, what are thèse 
agreements referred to? for before we may conclude that this is an 
out and out conveyance in praesenti of the timber and minerai interests 
owned by Slaven, we must scrutinize the agreements which constitute 
the real considération, for in the "agreements" we are most likely to find 
the purpose, intent, and meaning of the instrument regarded as a whole. 

First. We find that Colbert agrées "to enter upon said land and 
make search for coal and other minerais." Why shall he agrée to do 
this, if already he is the fee-simple owner of the minerais that may be 
hidden there? Second. If he finds such minerais, what then? The 
agreement provides that, if they are found in such quantity and quality 
r-s to "justify him, * * * to open and work same, * * * 
then" he shall pay $10 per annum, after the completion of the railroad 
mentioned, and upon request, "until mining is commenced, or during 
the continuance of this agreement." But how long is this "agreement" 
to continue? There is no stipulation that he shall ever commence to 
mine, or, if he does, that he shall continue for one day, one year, or 
until the minerais developed by the "search" he agreed to make shall be 
exhausted. Upon the contrary, it is expressly provided that "he shall 
hâve the right to abandon said lands and mining at any time, and re- 
move ail his buildings from said lands." If we should concède that the 
technical effect of the words of bargain, sale, and conveyance found in 
the document was to vest in Colbert title to the minerai and timber in- 
terests referred to, without regard to the requirement that he should 
"enter upon and search for minerais" and should pay the stipulated 
rent of $10 only when his search shall satisfy him that the interests re- 
ferred to existed in quantity and quality sufficient to "justify him 
* * * to open and work them," we could not reconcile the claim 
that this was a deed of conveyance passing the title, with this clause 
giving to him the right to abandon a fee in this "nether estate" at his 
will. 

The divestiture of a vested légal title by "abandonment" is unknown 
at the common law, unless it resuit from some estoppel or adverse pos- 
session under a statute of limitations. 1 Cvc. Law, 6 ; East Tenn. Iron 
& Coal Co. v. Wiggin, 68 Fed. 446, 15 C. C. A. 510 ; Calloway v. San- 
ford (Tenn. Ch. App.) 35 S. W. 778. Manifestly this agreement ob- 
ligated Colbert "to enter upon and make search for coal and other min- 
erais." In the absence of a stipulation, he was bound to do this within 
a reasonable time. If this search developed nothing, the agreement was 
at an end. The payment of the stipulated sum of $10 per annum is 
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"to apply on the payment of rent of coal, iron ore, or other minerais 
or oiî, first mined thereafter." Thus the parties regarded this annual 
payment as an advance rent payment, to continue "until mining is com- 
menced, * * * or during the continuance of this agreement." 
This payment of rent is also contingent upon another matter, and that 
is the construction of a railroad. The payment of rent is to be made 
on request, "within five years after the completion of a railroad in con- 
nection with any leading railroad by which said minerais or oils can 
be taken to any large market." The annual payments provided for 
after mining should begin are called or described as "rents," a terni 
characterizing the agreement as a lease or license, rather than as con- 
veyance of the minerai interests. 

Thèse considérations l«ad us to the conclusion that the présence of 
words of conveyance are not sufficient to require us to hold that the 
effect of the instrument was to vest in Colbert the title to the timber or 
minerai interests in this land. The ruling intention, as ascertained 
from ail parts of the agreement, should be given effect. It is difficult 
to believe that it was intended that title should pass until thèse minerais 
had been removed and as they were removed. The considération to be 
paid could not be ascertained until that contingency arrived, for no 
price in solido is mentioned. Whether any mining should ever be done 
or any price ever paid were both dépendent upon future events. The 
contract was, therefore, for a lease dépendent upon conditions. That 
the exploration for minerais should be made within a reasonable time 
is of the very essence of the agreement, and a condition précèdent to 
the accruing of trie right to take the minerais discovered upon the 
terms of payment indicated. The failure to make such exploration 
within a reasonable time, and to make it with such thoroughness and 
certainty as tb détermine the existence of minerai or oil, would be fatal 
to the continuance of the agreement. Upon this, we think, this lease 
depended as a condition précèdent. The case falls within the princi- 
pes applied by this court in the cases of Allegheny Coal Co. v. Snyder, 
106 Fed. 764, 45 C. C. A. 604, and Logan Gas Co. v. Grt. Southern 
Gas Co. (C. C. A.) 126 Fed. 623, and by the Suprême Court of Ten- 
nessee in Petroleum Co. v. Coal & Coke Co., 89 Tenn. 381, 18 S. W. 65. 
To the same effect are the cases of Steelsmith v. Gartlan, 45 W. Va. 27, 
29 S. E. 978, 44 L. R. A. 107 ; Conrad v. Moorehead, 89 N. C. 31 ; 
Knight v. Coal & Iron Co., 47 Ind. 105, 17 Am. Rep. 692; Huggins v. 
Daley, 99 Fed. 606, 40 C. C. A. 12, 48 h. R. A. 320. 

This duty of exploring . for minerais meant for ail of the minerais 
named which might reasonably be expected to be found, considering 
k.iown geological conditions. The search actually made was not made 
until 1888 or later, a period of 15 years after the date of the agreement, 
a delay beyond ail reason. When made, it was extremely superficial 
and valueless from any reasonable view. Coal exposed by washes on 
side of the mountain was observed, but the depth of the vein, the sur- 
face underlain, and character of the coal are as unknown today as upon 
the day of the lease. No effort seems to hâve been made to discover 
iron or coal oil. This kind of an investigation was delusive. The search 
was a purely nominal one, and not a faithful effort to comply with the 
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agreement. The Suprême Court of Tennessee, in the case cited above, 
said of such a requirement in a mining lease : 

"The 'testing' should be so thorougbly done as to détermine, not only the 
présence of such minerais, but their commercial value, considering their abund- 
ance and accessibility. The information resulting should be such as a pru- 
dent and experienced investor would désire to know bet'ore expending his capi- 
tal in the digging of shafts or the érection of machinery proper for the profit- 
able working of such a mine." 

Slaven was never notified of even the superficial search made, nor 
that the lessee proposed to hold on and comply with the terms of the 
lease. No rent was paid or demanded. No taxes were paid. Not $1 
was ever expended in endeavoring to make the lease productive to the 
lessor. In this situation of things Slaven clearly expressed his inten- 
tion to avoid the agreement by making a new lease in 1890 to the ap- 
pelles. Logan Gas Co. v. Grt. Southern Gas Co. (C. C. A.) 126 Fed. 
633, 626; Guffy v. Hukill, 34 W. Va. 49, 11 S. E. 754, 8 L. R. A. 759, 
26 Am. St. 901 ; Huggins v. Daley, 99 Fed. 606, 40 C. C. A. 12, 48 L- 
R. A. 320. 

But, independently of any other ground, the gênerai provision of this 
lease, authorizing the lessee to abandon whenever he should see fit, 
makes it a lease at the will of the lessee. An estate terminable at the will 
of one of the parties is determinable at the will of either, though it pur- 
ports to be terminable at the will of one onlv. 1 Washburn, Real Prop- 
erty, 371 (side paging) ; Taylor's Landlord & Tenant, § 14 ; 18 Am. & 
Eng. Ency. of Law (2d Ed.) 182. 

The decree of the court below is accordingly affirmed. 

Following will be found the opinion of the court below: 

CLARK, District Judge. For the purpose of determining the ques- 
tions raised in this case, it is not regarded as important to characterize 
the instrument, the construction of which is involved, as either a lease 
or conveyance. It might be called either, and it would not substantially 
change the rights of thèse parties. It hardlv is to be doubted that the 
paper opérâtes as a severance of the minerai and surface rights in the 
tract of land embraced in the lease upon certain conditions, expressed 
and implied, and it certainly had the effect to vest in the party of the 
second part, to use the very language oî the paper : 

"The exclusive right to enter upon said lands at any time hereafter, and 
search for coal, iron ore, and ail other minerais, oils, and salines, and, when 
found, to remove the same from said lands, together with ail rights and priv- 
ilèges incident to the mining and securing said coal, iron ore, clay, and other 
minerais, oils, and salines, including the right of ingress and egress." 

And it at the same time imposed upon that party the obligation : 

"To enter upon and make search for coal and other minerais in said lands 
above described, and, should he find coal, iron ore, or other minerais, or oil. 
or salines, in said lands and adjoining lands, of sufficient thickness, quantity, 
and quality to justify him, the party of the second part, to open and work 
said mines, or oils, or salines, then he, or his représentatives or assigns, shall 
pay to the party of the first part, his heirs or assigns, within five (5) years 
after the completion of a railroad built in connection with any leading rail- 
road by which said minerais or oils can be taken to any large markèts, the 
sum of ten (10) dollars a year, until mining is commeneed upon said premises, 
or during the continuance of this agreement; and the failure to make thèse 



702 131 FEDERAL REPORTER. 

adyancefl payments yearly upon request shall be deemed an abandonnant of 
this agreement, but not to the injury of the party of the second part or hls 
assigna." 

An instrument like this, as is true of ail instruments, must receive a 
reasonable interprétation, which would give effect to the plain intention 
of the parties, and not one which would defeat the intention of the par- 
ties. The instrument should be so construed as to confer substantial 
rights on the bargainee, and to furnish a substantial and valuable con- 
sidération to the bargainor. It should not be given such an interpréta- 
tion as would render the paper wanting in mutual obligation, or such 
as would reduce it to a mère nudum pactum, as declared by Judge Lur- 
ton in the case of Petroleum Company v. Coal, Coke & Mfg. Co., 89 
Tenn. 381, 18 S. W. 65. The construction must be given in the light 
of the surrounding circumstances which constituted the situation in 
which the parties were standing at the time the agreement was made, 
and such an interprétation must be given as will make the instrument 
consistent with the view that it is one which a reasonably sensible and 
intelligent man would hâve entered into, under the circumstances, and 
in the light of the situation in which the agreement was made and exe- 
cuted. According to the contention of the défendant, now, at the ex- 
piration of 30 years, the instrument is still in full force and effect, con- 
ferring upon the bargainee the right, indefinite as to time, which was 
vested by the agreement when first executed. As the bargainee's con- 
tention is, the bargainee now, at the end of 30 years, is vested with 
the same rights which it possessed when this contract was executed in 
February, 18 73. If at any time in the indefinite future a railroad shall 
be built sufficiently close by the property to meet the views of the bar- 
gainee as to the conditions under which the property can be econom- 
ically and profitably tested and operated, then for the first time an ob- 
ligation will rest on it, under the contract, to proceed to test and to 
operate, or to give notice and abandon. Ail the right which the bar- 
gainors, or their assignées, possess, is to wait and to see whether, dur- 
ing the lifetime of this or any succeeding génération, conditions may 
arise which will cause the contract to commence yielding to the bar- 
gainors, or to the plaintifïs as assignées, a substantial considération, or 
a royalty on mining opérations, as contemplated when the contract was 
first entered into. 

It is perfectly plain that, if this view can be sustained, it will be 
equally sound afte'r the lapse of another period of 30 years, or 60 or 
90 years. Under such a view clearly the bargainors, or assignées, 
could receive no benefit during their natural life, and it would be very 
probable, certainly very possible, that no benefit would accrue within a 
period of 100 years. It seems to me too plainly évident to admit of 
serious déniai that an interprétation which makes such results possible 
cannot be sound. It is a construction which in ail practical effect, for 
ail practical purposes, implies no légal obligations upon the bargainee, 
or lessee, to explore, or discover, and to work the mines. It furnishes 
no substantial considération to the bargainors, as contemplated by the 
contract, in the way of royalty on mining opérations, and such a con- 
struction would convert the instrument into a mère voluntary option 
on the part of the bargainee to take advantage of this contract, if at 
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any indefinite time in the future the conditions of tbat locality make it to 
its interest to do so. There would, under such a view, be manifestly 
a gross want of mutuality in the agreement. On the contrary, if the 
agreement is to be construed as requiring the bargainee within a rea- 
sonable time to explore the land, and in the event minerais are found to 
diligently work the same, and in that way bring to the bargainors a 
share in the profits of mining opérations, the agreement may be re- 
garded as imposing mutual obligations, and as furnishing mutual con- 
sidérations to support it, but otherwise not. This is the clear doctrine 
of the case just referred to, which in this respect is in full harmony 
with the cases of Huggins v. Daley, 99 Fed. 606, 40 C. C. A. 12, 48 L. 
R. A. 320 ; Crawford v. Ritchey, 43 W. Va. 252, 27 S. E. 220, and 
Barnsdall v. Boley (C. C.) 119 Fed. 191. 

Now it is in évidence that, at the time the original contract or agree- 
ment was made in 1873, the construction of what is now known as the 
Cincinnati Southern Railway, between Cincinnati, in the state of Ohio, 
and Chattanooga, in the state of Tennessee, was proposed, and it has 
in fact since been constructed. There is no doubt that this is one of 
the circumstances or conditions under which this contract was made, 
and that under a fair construction of the contract it must be held that 
this is the railroad referred to in the contract, after the completion of 
which, and within five years, the full obligations of the contract on the 
part of the bargainee were in force, and required action on the part of 
the bargainee, as contemplated by the contract taken as a. whole, and 
such action as would in good faith carry out the clearly implied obliga- 
tion to proceed ; for as was said in Huggins v. Daley : 

"There is always an implied, if not an expressed, covenant, for diligent 
search and opération." 

If this be not the true construction, when will there ever be a railroad 
completed that will put into active opération the obligations resting on 
the bargainee under such an agreement? It is not to be doubted that 
leases similar to this hâve been taken upon bodies of land on either side 
of the great railway then proposed, and that the number of such leases 
and tracts of land may run into the hundreds. In the very nature of 
things, it is certain that there is no probability, or possibility, that third 
parties constructing railways will ever build them across, or so close to, 
thèse tracts of land as to relieve the bargainees of any expenditure or 
effort on their part to secure latéral or switch tracts reaching minerai 
property. If the output in mining opérations would probably be so 
great as to induce a railway to build a branch line to any particular 
tract or tracts of land, this would only resuit after adéquate exploration 
and development on the part of the bargainee under such a contract, 
and a showing to some through line of railway that the additional 
transportation business to be obtained in that way would justify the 
construction of a branch or spur track to th'e property thus explored, 
and which could be profitably operated ; but according to the contention 
of the bargainee the bargainee has at no time been under any obliga- 
tion to do anything of this kind, but is allowed to stand by and wait 
until the improbable condition shall arise when a railroad shall be built 
either on or so close to the tract of land as to require no effort and no 
expenditure on the part of the bargainee, and in this way the bargainee 
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is left to take ail the spéculative chances of the future, with the cer- 
tainty that the bargainor has completely deprived himself of the power 
to render his property valuable for productive purposes. It is only nec- 
essary to state such a case, with adéquate reflection on the grossly in- 
équitable resuit, to force fair acknowledgment that such an interpréta- 
tion is utterly unsound. Under this contract both parties took the 
chance that a railway Connecting with the markets of the country 
would be constructed in the neighborhood of this property, and that 
when this was done the property would be diligently explored, and if 
found to justify mining opérations, in view of the railroad thus built, 
whether five or ten miles from the property, or nearer, such mining 
opérations were required to be commenced, and if diligent search for 
minerai deposits, with the proper test, disclosed that mining opérations 
could not then be conducted profitably, it was an obligation on the part 
of the bargainee to abandon the enterprise under the contract, surren- 
dering his rights under this agreement, and to notify the bargainor ac- 
cordingly, and a clearly implied obligation or covenant required it to do 
this within a reasonable time, in ail respects, where the time is not fixed 
by the written agreement. 

In determining whether the property could be profitably developed 
and mining opérations carried on, it was a part of the obligation and 
the concern of the bargainee to détermine in that connection, and as a 
part of that question, whether such opérations could be carried on by 
procuring or by building a latéral or branch railroad, or, failing in that, 
by wagon or animal transportation, from this property to the railroad 
thus completed. But it is clearly not a permissible construction of the 
contract to say that the bargainee may stand idle, and take no step what- 
ever, and insist that it is not required to take any such step, until and 
when, if ever that shall happen, a railroad shall by chance be built upon, 
through, or on a line adjoining the property. What is thus said seems 
to indicate sufficiently the course of reasoning which I regard as ap- 
plicable to this case, and by which it is apparent that I reach the con- 
clusion that there has been hère a forfeiture and abandonnant of the 
rights conferred upon the bargainee by the agreement in question, by 
nonuser and by a total failure to comply with the clearly implied cove- 
nant requiring diligent exploration and opération on the part of the bar- 
gainee; and upon the authority of the cases before referred to I con- 
clude that the bargainor is entitled to the relief sought, and it is so 
decreed. 

This view seems to render it unnecessary that I should consider or 
décide other points raised in the pleadings and discussed in the argu- 
ments at bar. 
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SOUTHERN RY. CO. v. SIMPSON. 

(Circuit Court of Appeals, Sixth Circuit June 22, 1904.) 

No. 1,292. 

1. Fedebal Coubts— State Statutes— Construction— State Décisions— Con- 

cltjsiveness. 

The opinion of a state court of last resort, construing a state statute, is 
conclusive on the fédéral courts sitting in such state to the extent only 
of the précise question decided. 

2. Railboads— Injuries at Crossings— Statutes — Construction. 

Shannon's Code, §§ 1574^-1576, requires every railroad company to keep 
some person on its locomotive always on the lookout ahead, and, when any 
person, animal, or other obstruction appears on the road, to Sound the 
alarm whistle, put down brakes, and exercise every possible means to 
stop the train and prevent an accident, and renders a railroad company 
absolutely liable for an accident caused by a failure to comply therewith. 
Eeld, that such sections did not render the railroad company absolutely 
liable for a collision occurring in the daytiine, while the engine was being 
opéra ted backwards with the tender in front, and that the refusai of the 
court to charge that if the engineer was actually on the lookout ahead of 
his engine, and saw plaintjff's vehicle as soon as it could hâve been seen, 
as it approached and entered on the crossing, and the engineer imme- 
diately blew the alarm whistle, put down the brakes, and used every pos- 
sible means to stop the train and prevent the accident, plaintiff could not 
recover, thougb the engine was being operated backwards, was error. 

3. Statutort Obligation— Pleading — Amendaient— Departure. 

Where a déclaration in an action for injuries at a railroad crossing al- 
leged that défendant wrongfully and negligently ran its engine and cars 
against plaintiff, when crossing its track in a lawful and prudent manner, 
it stated a cause of action at common law and under Shannon's Code, §§ 
1574-1576, requiring every railroad company to maintain a lookout ahead on 
the locomotive, etc., and rendering the company absolutely liable for dam- 
ages occasioned by failure to comply with the act, though such act was 
not referred to in the déclaration; and hence the amendment thereof, by 
adding a count specially declaring liability under the statute, did not con- 
stitute a departure. 

4. Same— Contributory Négligence. 

In an action against a railroad company for injuries at a crossing, under 
Shannon's Code, §§ 1574-1576, requiring every railroad company to keep 
some person on its locomotive on the lookout ahead, and certain other pré- 
cautions, and rendering such company absolutely liable for injuries occa- 
sioned by a failure to comply with such sections, contrlbutory négligence 
is no défense. 

5. Same— Evidence. 

Where a railroad company was not required by Shannon's Code, § 1574, 
to blow the whistle or ring the bell at a crossing at which plaintiff was 
injured, évidence tending to show a custom of the company, subséquent 
to the collision, to blow the whistle at such crossing, was inadmissible. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

If 1. State laws as rules of décision in fédéral courts, see notes to Griffin 
v. Overman Wheel Co., 9 C. C. A. 548 ; Wilson v. Perrin, 11 C. C. A. 71 ; Hill 
y. Hite, 29 C. C. A. 553. 

See Courts, vol. 13, Cent. Dig. { 957. 
131 F.— 45 
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The following is the opinion of Clark, District Judge, in the court 
below, on motion for new trial ;■ . ■ * 

It is not deemed necessary to go over the facts of this case In détail. It 
will be sumdènt to say that I hâve no doubt, on the facts of this case, that 
the plaintiff was guilty in law of contributory négligence. The doctrine which 
exempts him from imputed négligence of the hack driver is not to be under- 
stood as exonerating him from tbe conséquences of his own Personal négli- 
gence, and a man of full years and intelligent judgment is not permitted to 
get in the conveyance of another person, : and approach and attempt to go over 
a dangerous crosslng like this, without sayingone word or doing one thing for 
the safety of himself. It is in his power either to suggest to the driver of the 
conveyance to stop, or to look, or tp llsten, or to take some other précaution 
reasonably suggested by the dangerous situation. If the driver should fail 
to db so, the passenger bas thé rlgtit to insist that the conveyance shall be 
stppped, and that the passenger be allowed to get out and discharge the duty 
of reaspnàble care for the protection of his own life, and it would be a startling 
annoùncérûènt to say that the fact that imputed négligence is not recognized 
would, in Its conséquences, authorize a man to omit any précaution whatever 
to take care of himself. The décisions of the state Suprême Court, as I read 
and undérs,tand them (thbugh the point is not free from doubt), so construe 
the statute of the state as to render the railroad company absolutely liable 
for an accident which oçcuf s while a train is being moved by an engine coupled 
to that train with the tender in front, or when the engine is running back- 
ward. The Suprême Court seems not to hâve thought or considered whether, 
indeed, in many cases, the duty required by the statute might not be better 
dischàrged in this way thah by hayijig the engine headed forward. It would 
be difflcult to flnd any sûbstantial rêason on which to base such a décision, but 
nevertheless it seems to be the established rule of that court, and such ruling 
is binding on this court This being so, the right to recover could not be 
questioned, and it was the duty of the jury to assess the damages. The 
damages allowed should hâve been reduced by the plaintiff 's contributory 
négligence. 

There was one weak point In respect of the évidence introduced by the plain- 
tiff, and that was the omission to sustain the plaintiff' s own testimony by 
the surgeon or physician who had previously had charge of his surgical diffi- 
culties. It is not satisfactory, in flxing a serious responsibility on the défend- 
ant, todoso on the unsupported testimony of the plaintiff himself, who is 
without médical éducation or tràining, and a very interested party, it is need- 
less to say. There is no doubt that whatever is in the plaintiff's case is the 
mère aggravation of previously existing injuries, and it is very doubtful if he 
has really suffered anything new, as distinguished from the mère aggravation 
of old injuries»: I would hâve been much better satisfied with a verdict of 
$2,000 to $2,500 in this case, and, as the jury should hâve reduced the amount 
by eontributory négligence, I think the yerdict is excessive, and that the jury 
did not ruake such réduction. Conceding to the jury, however, the latitude 
which properly belongs to their discrétion, I hâve concluded that the verdict 
may stand for the sum of $3,500, and that the plaintiff must agrée to remit 
$1,000 of the recovery, or • otherwise the verdict will be set aside and a new 
trial awàrdéd. If the plaintiff shall voluntarily remit $1,000 of the damages, 
the motïon for a néw trial will be overruled. The plaintiff is allowed 10 days 
within which to signify to the clerk the course lntended to be taken in this 
regard. If there is error in my reading âhd under standing of the Tennessee 
cases in relation to the statute, this is rçeadily subject to review by the Circuit 
Court of Appeals, and the question ls one which it may be very désirable and 
of practical importance to hâve reviewed. 

Ordered accordingly. 

JourplmQn, Welcker & Hudspn, for plaintiff in error. 
X. Z. Hicks, D. A. Wood, and Lucky, Sanford & Fowler, for défend- 
ant in error. 

Bfcfore LURTON, SEVERENS, and RICHARDS, Circuit Judges. 
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LURTON, Circuit Judge. The plaintiff below sustained an injury 
by collision with a railway engine while crossing the railway track at 
a road crossing. Upon the conclusion of ail the évidence the court in- 
structed the jury to return a verdict for the plaintiff, and submitted 
to them the question of amount of damages only. This instruction 
was predicated upon an interprétation of a provision of the Tennessee 
Code requiring railroad companies to exercise certain précautions in 
the opération of their trains to prevent collision with persons or objects 
on the track. That requirement is in thèse words: 

"Every railroad company shall keep the engineer, flreman, or some other 
person upon the locomotive, always upon the lookout ahead; and when any 
person, animal, or other obstruction appears upon the road, the alarm whistle 
shall be sounded, the brakes put down, and every possible means employed to 
stop the train and prevent an accident." 

"Every railroad company that fails to observe thèse précautions, or cause 
them to be observed by its agents and servants shall be responsible for ail 
damages to persons or property occasioned by, or resulting from, any accident 
or collision that may occur." 

"No railroad company that observes, or causes to be observed thèse précau- 
tions shall be responsible for any damage done to person or property on its 
road. The proof that it bas observed said précautions shall be upon the com- 
pany." 

Shannon's Code Tenn. §§ 1574-1576. 

The engine at the time of the collision was being operated back- 
wards, the tender being in front. The court denied a request by 
the railroad company to instruct the jury as follows : 

"If the engineer was actually upon the lookout ahead of his engine, and saw 
the vehicle in which plaintiff was riding as soon as it could hâve been seen as 
it approached and entered upon the railroad crossing, and immediately blew 
the alarm whistle, put down the brakes, and used every possible means to stop 
the train and prevent the accident, then plaintiff cannot recover, notwith- 
standing the engine was at the time being operated backwards, because this 
would be a full compliance with the Tennessee statute." 

Touching the meaning of section 1574, Shannon's Code Tenn., set 
out above, District Judge Clark said to the jury: 

"The statute does not, according to any just import of the language, require 
that the engine and tender shall be run headforemost, or that it shall not be 
run with the tender in front, as was being doue in this case; and as an orig- 
inal proposition it is difficult to find any ground upon which to put an inter- 
prétation on the statute which would make it mean that it prohibits the rail- 
road company from running its engine with the tender in front, if it chooses to 
do so, or that it requires any more than, if the engine is so run, that some one 
shall be kept on the lookout ahead, and be in a position to see ahead." 

The learned judge, however, deemed himself precluded from the 
right to exercise an independent judgment as to the meaning of the stat- 
ute, because he was under obligation to follow the interprétation of the 
statute by the Suprême Court of Tennessee in the case of Railroad 
v. Dies, 98 Tenn. 655, 41 S. W. 860, and accordingly instructed the jury 
that the running of an engine backwards was a violation of the statute, 
and the company liable for any collision, without regard to whether the 
"engineer was in a position to see, and did see, and did comply with 
ail the requirements of the statute." 

Neither the case of Railroad v. Dies, nor any other Tennessee case, 
lias ever involved the précise question présentée! by the instruction de- 
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nied, or required the Tennessee court to décide that the statute was 
violated whenever an engine was, run backwards, without regard to the 
circumstances. Confessedly the statute does not in terms require the 
engine to run either backwards or forwards. A literal compliance with 
the statute would not under ail circumstances be a compliance with its re- 
quirements. Thus the statute prescribes, among other things, that some 
person upon the locomotive sha.ll always be upon the lookout ahead; 
but if the locomotive be at the rear of the train, or in the middle thereof, 
the spirit of the statute would not be obeyed, although some person 
upon the locomotive so situated shpuld be always upon the lookout 
ahead. In such a situation the lookout upon the locomotive could not 
be upon the lookout ahead of the train, and the plain purpose of the 
statute would be evaded. Upon this considération the Tennessee 
court held that the statute was not complied with by the opération of a 
train through the streets of a city by an engine in the rear. Railway 
Co. v. Wilson, 90 Tenn. 271, 16 S. W. 613, 13 L. R. A. 364, 25 Am. 
St. Rep. 693. 

Neither does the statute in terms require an engine to be equipped 
with a headlight. But the effectiveness of a lookout would be prac- 
tically destroyed by the neglect of a company to employ the ordinary 
means employed by railroad companies to make a lookout effective, and 
upon this considération the Tennessee court construed the statute as 
having been violated by the opération of an engine upon a dark night 
without à headlight. Railroad v. Smith, 6 Heisk. 174. But this con- 
struction of the statute, by which it was read as requiring a locomotive 
to be çquipped with a headlight when running at night, would not 
justify die requirernent of a headlight when running in the daytime; 
for such an equipment would not add to the effectiveness of the look- 
out, and cannot by implication be added to the requirernent of the stat- 
ute under such conditions. In pursuance of the same considérations in 
respect of the implied requirernent to make the lookout upon the loco- 
motive effective as a lookout ahead, the Tennessee court in Railroad v. 
Dies, 98 Tenn. 655, 41 S. W. 860, held the statute had not been com- 
plied with by running a road engine backwards, without a headlight 
on the tender, through and across the streets of a city, at night. In the 
case last dted the effectiveness of the lookout upon the engine being 
run backwards was destroyed by the existence of conditions not found 
in the case now before us. 

Under the facts of the Dies Case compliance with the statute in re- 
spect to a lookout ahead was impossible, and, as stated by Justice 
Wilkes, the railway company could not "absolve itself from ail duty 
to comply with the requirements, because, forsooth, they had made it 
impossible to do so." But in the case under considération the loco- 
motive was being operated in daylight, and the absence of a headlight, 
which was the pregnant circumstance destroying the effectiveness of 
the lookout in the Dies Case, can eut no figure whatever. There was 
évidence in t,he case on hearing tending to show that the effectiveness 
of the lookout was not in fact impeded or lessened by the fact of the 
backward opération of the locomotive, and the request for an instruc- 
tion submitted to the jury the question as to whether the lookout ac- 
tually "saw the vehicle in which the plaintiff was riding as soon as it 
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could hâve been seen as it approached and entered upon the railroad 
crossing," and whether, when the object did appear upon the track, 
or within striking distance, ail of the requirements of the statute were 
complied with, so far as was possible. 

In every one of the cases cited above, and relied upon by défendant in 
error to establish the contention that the Tennessee court has authori- 
tatively construed the statute as requiring the locomotive to be at ail 
times run forwards, under penalty of absolute liability, without regard 
to circumstances, it plainly appeared that under the facts of the case 
the company had, to again quote from Railroad v. Dies, "placed itself 
in such condition as to be unable to comply with the statute" in respect 
to keeping an effective lookout ahead. If the facts in this case should 
establish that the company, in operating its locomotive backwards, did 
not "place itself in such a condition as to be unable to comply with 
the statute," but, upon the contrary, was in a condition to comply 
with the statute, and did in fact comply, it would be évident that this 
case is not necessarily governed by the case cited, but is plainly distin- 
guishable. 

We recognize the duty of following the construction placed upon a 
state statute by the highest court of the state. Western & Atlantic R. 
Co. v. Roberson, 61 Fed. 592, 604, 9 C. C. A. 646 ; Byrne v. K. C, Ft. 
S. & M. R. Co., 61 Fed. 605, 9 C. C. A. 666, 24 L. R. A. 693. That there 
are gênerai expressions in the opinion of Judge Wilkes in Railroad v. 
Dies tending to support the contention that the statute is violated when 
an engine is run backwards, without regard to whether the company 
was thereby disabled from maintaining an effective lookout or not, must 
be conceded. But no such broad question was involved, and the actual 
décision was put upon the ground that the company had, by running 
its engine backwards at night, without a headlight, disabled itself from 
complying with that part of the statute requiring an effective lookout 
ahead. The opinion as a construction of the statute is authoritative 
to the extent of the précise question decided, and no farther. Nothing 
more was necessary to the détermination of the rights of the parties to 
that controversy. 

Concerning the authority of an opinion, Chief Justice Marshall, in 
Cohens v. Virginia, 6 Wheat. 399, 5 h. Ed. 257, said : 

"It is a maxim not to be disregarded that gênerai expressions in every opin- 
ion are to be taken in connection with the case in which those expressions are 
used. If they go beyond the case, they may be respected, but ought not to con- 
trol the judgment in a. subséquent suit, when the very point is presented for 
décision. The reason of this maxim is obvious. The question actually before 
the court is investigated with care and considered in its full extent. Other 
principles which may serve to illustrate it are considered in their relation to 
the case decided, but their possible bearing on ail other cases is seldom com- 
pletely investigated." 

This is the rule applied by the Tennessee court to its own décisions. 
In L. & N. R. R. Co. v. County Court, 1 Sneed, 639, 696, 62 Am. Dec. 
424, it is said that : 

"The reasoning, illustrations, or références contained in a judicial opinion 
are not authority, but only the points in ïudgment, arising inf the particular 
case before the court. The generality of the language used in an opinion is, 
therefore, always to be restricted to the case before the court, and is only au- 
thority to that extent" 



710 131 FBPEEAL EMPORTEE. 

There is nothing in the statute itself which forbids its construction 
and interprétation according to the well-settled principles applicable 
to the interprétation of statutes generally, and there is nothing in the 
Tennessee décisions which forbids the application of the ordinary prin- 
ciples of interprétation, where the duty of applying and construing the 
statute is required. Thus the statute has been construed as not requir- 
ing impossibilities, and, if everything is done which it was possible to 
do to stop the train or prevent a collision after an object appears on the 
track, liability is escaped, although everything required by the statute 
had not been done. Railroad v. Scales, 2 L,ea, 688 ; Railroad v. Swa- 
ney, 5 Lea, 119, 121. So, if to reverse the engine under the circum- 
stances would seriously endanger the safety of the train, that require- 
ment has been excused. Routon v. Railroad Co., 1 Tenn. Cas. 528; 
Railroad v. Troxlee, 1 L,ea, 520. 

The statute has been held not to apply at ail in the yards of the com- 
pany, or when engaged in switching opérations. Cox v. Railroad, 2 
Leg. Rep. 168 ; L. & N. R. Co. v. Conner, 2 Baxt. 385 ; Railroad v. 
Pugh, 95 Tenn. 419, 32 S. W. 311. Neither does the statute apply to 
the rear section of a freight train broken in two by accident, when the 
broken section is following by gravity. Patton v. Railroad, 89 Tenn. 
372, 15 S. W. 919, 12 L. R. A. 184. We therefore reach the conclusion 
that the question of construction and application presented by the re- 
quest of the défendant company was not authoritatively controlled 
by any décision of the Tennessee court, and that the request embodied 
a sound and reasonable view of the statute and should hâve been given, 
and that it was error to deny same and to instruct the jury to find for 
the plaintif!*. 

The plaintiff amended his déclaration by the addition of a count which 
declared specially upon the liability of the company under sections 
1574-1576 of Shannon's Tennessee Code, being the provisions hereto- 
fore set out, imposing liability upon railroad companies not observing 
certain précautions in the opération of their trains. The défendant 
pleaded the Tennessee statute of limitations of one year to this addi- 
tional count, upon the theory that this amendment introduced a new 
cause of action against which the statute had run before action brought. 
This plea was strickën out, and this ruling is now assigned as error. 

The statute prescribes the précautions to be observed to avoid col- 
lision with objects and persons upon a railway track, and imposes lia- 
bility for ail damages resulting to the person or object directly resulting 
from a collision when the précautions are not observed, and absolves 
the company from ail liability when the requirements hâve been com- 
plied with. The original déclaration stated as a cause of action that 
the défendant company had wrongfully and negligently run its engine 
and cars upon and against the plaintiff when crossing its track in a 
lawful and prudent manner. It did not refer to the statute. But this 
was unnecessary. The case stated, if made out, was a case against the 
company under the local statute, as well as at common law, and the 
plaintiff, without declaring upon the statute, was entitled to proceed 
against the dompany for négligent nonobservance of the requirements 
of the local statute, without especially declaring upon it. The statute 
was a public law of the state in which the injury had been inflicted, and 
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in whïch the suit was pending, and the court below was bound to take 
notice of such a statute, as well as of the principles of the common 
law. Stephens on Pleading, 347. The déclaration was, before amend- 
ment, one under which, by the pleading and practice in the Tennessee 
courts, the plaintiff was entitled to rely upon the provisions of the stat- 
ute. Railroad v. Pratt, 85 Tenu. 9, 1 S. W. 618. The amendment, by 
adding a count specially declaring under the statute, was not, therefore, 
a departure in law or fact from the cause of action stated in the déclara- 
tion as originally filed, because the plaintiff could hâve relied upon 
statutory négligence, as well before as after the amendment. The 
case is clearly distinguishable from Union Pacific R. Co. v. Wyler, 158 
U. S. 285, 15 Sup. Ct. 877, 39 L. Ed. 983, for this reason, as well as for 
other reasons which need not be alluded to. 

The crossing where this collision occurred was not designated by a 
signboard, as required by the first paragraph of section 1574, Shannon's 
Code Tenn. Unless so designated, the company is not obliged to blow 
the whistle or ring the bell. Railroad v. McDonough, 97 Tenn. 255, 
37 S. W. 15 ; Southern Ry. Co. v. Elder, 81 Fed. 791, 26 C. C. A. 615. 
The plaintiff below was permitted, over objection, to prove that the 
défendant nevertheless customarily blew for this crossing, and "that 
they now blow ail the time." He had before testified that upon this 
particular occasion the whistle was not blown or the bell rung. At 
the time that this évidence was offered the plaintiff admitted that he 
did not rely upon the failure of the défendant to whistle as a ground 
for recovery, but desired to prove that it customarily did whistle, for 
its bearing upon the matter of his own conduct in going upon the 
crossing at the time and under the conditions shown by the évidence. 
The évidence was thereupon admitted. The court was asked to ex- 
clude any évidence of the habit of the company to whistle since the 
accident, but this was denied. 

The négligence of the plaintiff is not a bar to a recovery of damages 
for an injury, where the requirements of the Tennessee statute, here- 
tofore cited, hâve been disobeyed. In such cases négligence of the 
plaintiff must operate to mitigate the damages, but does not defeat 
the action. Western & Atlantic R. Co. v. Roberson, 61 Fed. 592, 9 
C. C. A. 646. The évidence admitted tending to show a settled cus- 
tom to blow at this crossing, if known to the plaintiff, would hâve some 
bearing upon the degree of plaintiff's négligence if he undertook to 
cross without stopping or looking before crossing the track at grade, 
and under proper instruction guarding against other use was admis- 
sible. But it was clearly not compétent to show the custom of the 
company after the collision, for that could hâve had no influence upon 
plaintiff's conduct. 

For the errors indicated, the judgment must be reversed, and re- 
manded for a new triai 
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CHICAGO GREAT WESTERN RY. CO. v. RODDY. 

{Circuit Court of Appeals, Eighth Circuit. July 18, 1904.) 

No. 2,000. 

1. Tbial— Direction of Verdict. 

When the évidence leavea the material facts admitted or undisputed, 
and when the évidence leaves the material facts and the déductions from 
them of such a conclusivë character that the exercise of a sound judicial 
discrétion would permit the court to give effect to but one verdict, it is 
its duty to instruct the jury to return it. 

When there is a substantial confliçt in the évidence relating to the ma- 
terial facts, and when fair and rational minds may well draw différent con- 
clusions from established facts, the court should submit the issues to the 
jury. 

2. Injuby to Railroad Employé— Directing Verdict. 

A rainstorm of extraordinary severity prevailed at Elma from 6 to 7 
In the evening, and washed out the roadbed three-quarters of a mile south 
of that station. The sectionmen in charge of the section south from Elma 
and a telegraph operator were there. The heaviest portion of the storm 
ceased about 7, but lighter rain followed. The plaintiff, an engineer, was 
running north from Oelwein to Elma. He left Oelwein at 5. There was 
no storm south of New Hampton 15 miles from Elma. He passed that 
station at 7 :30. Culverts and creeks were full of water, and low grounds 
were flooded at New Hampton and Alta Vista, a station four miles south 
of Elma. About 800 feet south of the washout a band of Italian trackmen 
attempted to warn the plaintiff of his danger, which they had discovered. 
But he did not observe their signais, or did not understànd them. Neither 
the sectionmen nor the telegraph operator took any steps to patrol the 
track to discover its condition or to warn the enginemen of their danger be- 
fore the plaintiff ran into the washout a few minutes past 8 in the even- 
ing, although they were at Elma, an hour had passed after the heaviest 
rain had ceased, and the washout was within a mile of the station. 

Held, neither the absence of négligence of the sectionmen and telegraph 
operator, nor the contributory négligence of the plaintiff, was so clear that 
it was the duty of the court to give a peremptory instruction for the de- 
fendant. 

3. Charge— -Refusai, of Request Embodied in Charge. 

Where a rule or principle of law is clearly declared by the court in its 
gênerai charge, it is not error to refuse to repeat it in the words of counsel. 

4. Charge— Refusai, or Request Containing Sound ai.d Unsound Proposi- 

tions. 

Where a request for an instruction contains several propositions of law, 
any one of which is unsound, it is not error to refuse it. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

John L. Erdall (A. G. Briggs and F. B. Kellogg, on the brief), for 
plaintiff in error. 

Daniel W. Lawler (Frank Arnold, on the brief), for défendant in 
error. 

Before SANBORN, VAN DEVANTER, and HOOK, Circuit 

Judges. 

H L See Trial, vol. 46, Cent. Dig. § 377. 
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SANBORN, Circuit Judge. This is an action for damages for a 
Personal injury which the plaintiff below, John J. Roddy, alleged 
was infiicted upon him by the négligent failure of the Chicago Great 
Western Railway Company to give him timely warning of a washout 
of the roadbed, which was caused by an unusual storm of rain. The 
railway company denied the alleged négligence, and averred that the 
plaintiff was guilty of négligence which contributed to his injury. 
At the close of the évidence a motion was ma de by the défendant, 
and denied by the court, to instruct the jury to return a verdict for 
the railway company, and a judgment for the plaintiff followed. 
The déniai of this motion is the alleged error in which counsel for 
the company seem to place the most confidence, and it présents the 
usual question whether the évidence so conclusively failed to show 
causal négligence on the part of the railway company, or so clearly 
disclosed négligence on the part of the plaintiff which contributed 
to the injury, that it was the duty of the court, in the exercise of a 
sound judicial discrétion, to withdraw the issues in the case from the 
jury. 

There is always a preliminary question for the judge before a case 
can be properly submitted to the jury, and it is, not whether or not 
there is any évidence, but whether or not there is any substantial 
évidence, upon which a jury may properly render a verdict in favor 
of one of the parties to the action. If there is no such évidence to 
sustain a verdict in favor of one of the parties, it is the duty of the 
court to direct the jury to return a verdict against him. This duty is 
imposed upon the court in every case where the évidence and the 
rational déductions from it are undisputed, or of such a conclusive 
character that the exercise of a sound judicial discrétion would com- 
pel a refusai to give effect to a contrary verdict. Southern Pacific 
Co. v. Pool, 160 U. S. 438, 440, 16 Sup. Ct. 338, 40 L. Ed. 485 ; Patton 
v. Texas & Pacific Railway Company, 179 U. S. 658, 660, 21 Sup. Ct. 
275, 45 L. Ed. 3G1, and cases there cited. The exercise of this judi- 
cial discrétion requires the direction of a verdict in every case in 
which the substantial évidence leaves the material facts and the just 
déductions from them admitted, undisputed, or so conclusively estab- 
lished that ail reasonable men, in the exercise of an honest and im- 
partial judgment, may faifly draw but one conclusion from them. 
On the other hand, if the facts are in dispute, and there is a confiict 
in the substantial évidence relative to their existence, or if from the 
established facts the minds of rational men might well draw différent 
conclusions, it is the duty of the court to submit the disputed issues 
to the jury. Chicago Great Western Ry. Co. v. Price, 38 C. C. A. 
239, 243, 97 Fed. 423, 427, 428, and cases there cited. 

At the close of the trial of this case there was évidence tending to 
establish thèse facts and circumstances : Roddy was the engineer 
on a freight train of the défendant which was running north from 
Oelwein, in the state of Iowa, toward St. Paul, in the state of Minne- 
sota. He left Oelwein at about 5 in the afternoon of May 19, 1902. 
He stopped at New Hampton, a station 15 miles south of Elma. 
He left New Hampton about 7 :30 in the afternoon. He passed 
through Alta Vista, a station four miles south of Elma, about 8 in the 
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evening, wîthout stopping, and he ran into a washout, which derailed 
his engine and seriously injured him, a few minutes after 8 o'clock, 
at a place about three-quarters of a mile south of thë station of Elma. 
An unusùally heavy rain storm pfevailed at Elma and for a distance 
of 15 miles south of that station from 6 until 7 that afternoon, and 
lighter rain followed between 7 and 8. This storm was so extraord- 
inary that one of the witnesses testified that he never saw it rain 
harder, so unusual that the telegraph operator at Elma remained at 
the station for an hour before he ventured forth for his supper, and 
ail men seem to hâve taken shelter until 7 o'clock in the evening. 
Roddy was traveling south of the storm when it passed, and the 
only notice he received of its character was from the flooded con- 
dition of the country from New Hampton to Elma, and from the acts 
of the pedestrians he passed. At New Hampton there was so much 
water that it would not pass through a large culvert, and it backed 
up against the roadbed and covered several acres of land. At Alta 
Vista it carried away sidewalks, rose from 8 to 10 feet higher than 
usual, and within 2 or 3 feet of the railroad bridge which spanned 
a creek, overflowed the banks of the creek, and covered the sur- 
rounding fields. It did not, however, reach the ties of the railroad 
or interfère with the opération of the train at this point. At Alta 
Vista one of the witnesses motioned to the plaintif! as he passed 
over the bridge and pointed to the high water, but he did not attempt 
to stop the train. When Roddy came within a few hundred feet 
of the washout, he met and passed a band of Italian laborers who 
had been engaged in repairing the roadbed and track at Elma, and 
who were returning to Alta Vista, where they boarded and spent 
the nights. He had met and passed thèse men on other days. They 
were not the sectionmen in charge of this part of the railroad, and 
Roddy was aware of this fact. They had discovered three washouts 
in the roadbed on their way south from Elma at about 8 in the 
evening, and their foreman had instructed Mascolene, one of their 
number, to go south and stop Roddy 's train, while he went back to 
Elma to notify the telegraph operator. Mascolene was carrying 
two lighted lanterns. He testified that he saw Roddy's train coming 
and "went to flag it, but it was so windy the lanterns went out" ; that 
he was then on the ends of the ties; that he motioned to Roddy to 
stop the train with his arm, and called to him to the same effect, but 
that the train went on and he jumped into the ditch. Several of 
the Italians corroborated this évidence, and testified that they also 
signaled and called to the engineer to stop his train. Roddy and his 
fireman testified that they saw the Italians, but that they did not 
see or hear any signal to stop; that they did not recognize in the 
calls and gesticulations of the Italians anything différent from their 
usual outcries and motions when they passed the train. At this time 
it was not so dark that the engineer could not see thèse trackmen 
and their movements, it was between daylight and dark, the headlight 
of the engine was burning, and the signal lights at Elma were lighted. 
The 'Storm struck Elma at 6 in the afternoon. Several of the 
sectionmen whose duty it was to care for the condition of a section 
of fivë miles of this railroad extending south from Elma were at 
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the station there between 6 and 7 :45 that evening. The rules of the 
company required that ail hands should be detailed during heavy 
storms to watch the road, that every précaution should be taken to 
prevent accident, and that agents, telegraph operators, and bridge 
and section men should telegraph the train dispatcher information as 
to severity of storms and extent of damage done, and that they 
should impart information to train and engine men. There was no 
évidence that the telegraph operator or sectionmen at Elma detailed 
any one to examine or watch the track south of that station, or that 
they took any steps to ascertain its condition or to warn the crew 
on Roddy's train of any defects in it during the two hours between 
the time when this storm struck that station and the derailment of 
the train three-quarters of a mile south of it. There was ample time 
between 7 in the evening, when the heaviest of the rain had passed, 
and the accident, more than an hour later, for the sectionmen to hâve 
patrolled this track, found the defects, sent a telegram to Alta Vista, 
and covered the track south of the washout with flagmen, torpedoes, 
and other danger signais. Under the statutes of Iowa railroad com- 
panies are liable for injuries inflicted by the négligence of the fellow 
servants of the victims, and the évidence in this case fails to lead our 
minds to the conclusion that ail reasonable men in the exercise of 
an impartial judgment would be compelled, or would be likely, to 
conclude, in the light of the rules of the company, of the unusual 
virulence of the storm, and of the responsible nature of the duties 
intrusted to them, that the telegraph operator and the sectionmen 
at Elma exercised ordinary care to patrol this track, to ascertain 
and to warn the enginemen who were operating trains upon it of the 
danger from it, when, without making any effort to do either, they 
permitted Roddy to run into the pit in the roadbed within a mile of 
their station an hour after the heavier part of the storm had ceased. 

Did the évidence conclusively establish the contributory négli- 
gence of the plaintifï? It was his duty to operate his engine with 
care, and to keep a constant and vigilant lookout upon the track to 
detect and avoid danger. The rules of the company required him to 
watch track, bridge, and watchmen to see the signais they were 
required to give, and, when circumstances rendered it necessary, to 
reduce speed to avoid unnecessary risk. In case of an extraordinary 
rainstorm or high water they imposed upon him the duty to stop 
his train and send a man ahead to examine embankments, bridges, 
trestles, culverts, and other portions of the road liable to damage, 
before passing over, to make careful inquiry at ail stopping places 
to ascertain the extent and severity of the storm, and, in case of 
doubt as to safety in proceeding, to place his train on a siding and 
to remain there until it was safe to go on. Roddy did not reduce, 
but he probably increased, the speed of his train. He did not stop 
and send a man ahead to examine any embankment or bridge. He 
did not inquire as to the severity of the storm. He either did not 
observe or he did not understand the signais of the Italians for him 
to stop, if thèse signais were given. Was this course of action con- 
clusive évidence of his failure to exercise ordinary care? In the 
détermination of this question the alleged warning of the Italians 



716 - 131 FEDERAL REPORTES. 

mùst be laid out of considération. They testified that they gave the 
signais to stop by word and by gesture. The engineer and fireman 
testified that they were looking at them as they passed, but that they 
saw no such signais. There is hère substantial évidence sufficient to 
sustain a finding by a jury either way upon the issue of the plaintiff s 
négligence in disregarding this disputed warning, and that issue was 
properly submitted to their détermination. It may, however, be 
remarked in passing that it is not very probable that Roddy would 
hâve run on into the pit in the roadbed if he had seen and had under- 
stood the signais of the Italians for him to stop. The lights in 
Mascolene's lanterns went out, so that the engineer probably never 
saw them. Mascolene did not stand between the rails of the track 
to give his signais as he should hâve done, but upon the side of the 
ttack. Few, if any, of the Italians could speak English, so that it 
may be that the engineer did not understand what they said. Thèse 
facts go far to explain their failure to convey their warning of danger 
to the mind of the engineer as he gazed at them from the window 
of his cab. What more is there in the évidence to sustain the dém- 
onstration that a reasonable man in the situation of the plaintiff 
would hâve perceived the danger, and would hâve stopped or inquired 
or sent a man forward to examine the roadbed? The filled culverts, 
the flooded fields and streets ât New Hampton and at Alta Vista, 
and the gesticulating citizen at the latter place who gave no signal 
to Roddy to stop his train. But the care of the roadbed and of the 
track was intrusted primarily to the sectionmen at Elma, the opér- 
ation and care of the engine and of the train to the plaintiff, Roddy. 
The primary duty of inspection, of watchfulness, and of prépara- 
tion of the track for the passage of Roddy's train was upon the sec- 
tionmen at Elma. The duty of discovery and of warning of defects 
was in the first instance Upon them and upon the telegraph operator, 
both on account of the nature of their employment, and on account 
of the fact that they had seen and had experienced the storm, while 
Roddy had not. Roddy's prirnary duty was to operate his engine 
and draw his train with reasonable care. The sectionmen and the 
telegraph operator had been in the midst of the storm. They knew 
its violence ; they had the best opportunity to judge of its natural 
and probable efïects. He had corne from a région beyond that 
traversed by the heâvy rain, and had not experienced it. It had 
passed over Elma an hour before he arrived in its vicinity and half 
an hour before he stopped at New Hampton, and he had received 
no warning of dângeî from the station at Elma, where the men in 
charge of the five miles of roadbed and track south of that station 
and the telegraph operator weïe located. The présumption of law 
and of fact, in the absence of countervailing évidence, always is 
that servants as well as masters hâve done their duty. And, while 
the négligence of the operator and of the sectionmen is no excuse 
for any négligence of Roddy, the fact that it was their duty to watch 
this roadbed and to give notice of any defects in it, together with 
the fact that when Roddy was withîn two miles of Elma they had 
given no notice of danger to him, might well be considered by the 
jury jn determining whether or not a reasonable man in his situation 
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might not hâve justly inferred from the silence of the men in charge 
of this section of track which he was using, either that the storm 
had not been so violent as to endanger it, or that, if it had been so, 
the sectionmen had already patroled it and found it free from damage, 
so that he could safely drive his engine over it without spécial in- 
quiry, and without stopping and sending a man forward to patrol 
it. It is not clear to our minds that such an inference and such a 
course of action would indicate to ail reâsonable men any lack of 
ordinary care, much less that it would compel their minds to that 
conclusion, and for that reason the évidence in this case fails to 
convince that the contributory négligence of the plaintiff was conclu- 
sively established. 

In the considération and détermination of the questions which hâve 
been discussed, ail, the évidence in this case has been carefully read 
and considered, but no attempt has been made to do more in this 
opinion than to présent its salient points. Many of the material 
facts were the subjects of contradictory testimony.' Fair and rational 
minds might well draw différent conclusions from the facts that were 
established. The évidence left the issues of négligence and of con- 
tributory négligence in doubt, and the court below was guilty of 
no abuse of judicial discrétion in denying the motion for a per- 
emptory instruction and submitting the issues to the jury for décision. 

No exception to the charge of the court was taken. Thirteen 
separate requests for instructions, which cover four closely printed 
pages of the record before us, were presented to the court below, 
and were denied "save as the same may be given in the gênerai 
charge." Five of thèse refusais are assigned as error. The requests 
to which they relate hâve been critically compared with the charge 
of the court, without the discôvery of any prejudicial error in the 
refusai to submit them to the jury. The rules of law embodied in 
them, so far as they were applicable to the case, and so far as it 
was the duty of the court to communicate them to the jury, are found 
in the charge in terms as concise, clear, and expressive as those in 
which they are stated in the requests of counsel. Where a rule or 
principle of law is clearly declared by the court in its gênerai charge, 
it is not error for it to refuse to repeat it in the words of the 
attorney who requests it. Southern Pac. Co. v. Schoer, 52 C. C. A. 
268, 275, 114 Fed. 466, 473, and cases there cited. 

One of the most serious complaints of the railway company re- 
garding thèse requests is that the court refused to charge that the 
plaintiff rnust either establish by a prépondérance of évidence that 
the servants of the défendant had actual knowledge of the washout 
so long before the derailment that by the exercise of reâsonable 
care they could hâve repaired the track or warned the plaintiff before 
the derailment, or that he must establish by a prépondérance of 
évidence that the washout occurred so long before the derailment 
that the défendant or its servants, in the exercise of reâsonable care, 
ought to hâve discovered it, and that after such discôvery there was 
sufficient time for the défendant or its servants, in the exercise of 
such reâsonable care, to hâve repaired said track, or to hâve given 
the plaintiff the necessary warning of its condition. The statément 
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contained in this request is altogether too involved, refined, and 
technical, and it is not the law. If the storm was so violent and the 
rains so copious before 7 in the evening of the day of this derailment 
that great damage to the roadbed and track was to be reasonably 
anticipated from it, the duty was immediately imposed upon the sec- 
tionmen to patrol that track and to ascertain its condition. If they 
had done this, and had discovered a large volume of water flowing 
over or under the roadbed at the place of the accident which had not 
then undermined the track, but which constantly threatened to carry 
out a section of it, it would hâve been as much their duty to go 
forward and warn the plaintiff of the danger of driving his engine 
upon it as it would hâve been if the washout had actually occurred 
when they first discovered the danger. And if after they would, 
by the exercise of reasonable diligence, hâve discovered and hâve 
warned the plaintif! of the imminent danger thàt the track would 
be undermined, and before he arrived at the place of the accident 
the track had washed out, their care would hâve saved him from 
injury; while if, in the exercise of reasonable care, they could in 
this way hâve accomplished this resuit, their failure to exercise this 
care inflicted his injury. The time of the occurrence or of the dis- 
covery of the washout was not the sole condition or évidence of the 
négligence of the servants of the défendant. The violence of the 
storm, the copiousness of the rain, and the probable effect to be 
anticipated from them, conditioned the duty of the sectionmen and of 
the telegraph operator and the question of their négligence, whether 
the washout occurred long enough before the accident for them to 
hâve discovered it and to hâve given the warning or not, because 
the storm and the rain which caused the defect in the roadbed gave 
them warning of the natural results which would follow from them 
so long before the derailment that they might hâve discovered the 
actual condition of the roadbed and hâve given warning of the danger 
whether the track was then actually undermined or was only in im- 
minent danger of it. 

Error is also alleged because the court did not deliver to the 
jury the charge upon the prépondérance of évidence which is era- 
bodied in the long request we hâve been considering. As, however, 
the proposed instruction contained two propositions of law, one of 
which has been found to be unsound, there was no error in the 
court's refusai to communicate the other. Where a request for an 
instruction contains two or more propositions of law, one of which 
is unsound, there is no error in a refusai to grant it. United States 
v. Hough, 103 U. S. 71, 72, 73, 26 L. Ed. 305 ; Monarch Cycle Co. v. 
Royer Wheel Co., 44 C. C. A. 523, 526, 105 Fed. 324, 328. 

One of the rules of the railway company in évidence requires the 
engineer to keep a constant and vigilant lookout, and counsel for 
the company requested the court to charge the jury that "it was 
the plaintifï's first and paramount duty while his train was in mo- 
tion to keep a constant and vigilant lookout along the track, and to 
take ail précautions for the safety of himself and his train that a 
reasonably prudent man would take under the same circumstances." 
The court charged the jury that the plaintiff was required to use 
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due care not only for his own protection, but for the protection of 
the property intrusted to his charge; that he had to a very large 
extent the charge of the running of his train ; that it was his duty to 
observe the condition of the road he was passing over, to détermine 
as far as things came under his observation as to his safety ; that he 
had the opportunity to observe the condition and extent of the flood, 
the condition in which it left the streams and the country, and the 
roadbed; and that the rules which he was required to observe re- 
ferred to cases of the kind under considération, and declared what 
his duties in such cases were. It then instructed the jury that it 
was for them to détermine from the évidence whether the plaintiff 
performed the duties which a reasonable man in the performance 
of his employment, and under the rules which he was required to 
observe, would hâve performed, or whether he should hâve stopped 
his train and sent out persons ahead at any place for the purpose 
of ascertaini.ig whether there was danger in the condition of the 
track resulting from the efïect of the storm. The charge of the court 
hère embodies the principle of law referred to in the request, and 
expresses it in more felicitous language than that used by counsel 
for the railway company. It called the attention of the jury to 
the rule which required the engineer to keep a constant and vigilant 
lookout, and it left the counsel of the company without any tenable 
ground for the exception to the refusai to grant their request. 

The différences between the other requests which were refused 
and the charge of the court are less striking and important than 
those which hâve been noticed. There was no substantial error in 
the trial of this case, and the judgment below is affirmed. 



KTJNTZ v. TOTJNG. 

(Circuit Court of Appeals, Eighth Circuit. July 28, 1904.) 

No. 2,029. 

1. Bankbuptcy — Discharge — Failube to Applt fob Dischaege in Subsé- 

quent Proceeding. 

A failure of the bankrupt to apply in due time for, or a refusai by the 
court to grant, a discharge from debts provable in proceedings under one 
pétition in bankruptcy, renders the question of the right of the bankrupt to 
a discharge from those debts in a proceeding under a subséquent pétition 
res adjudieata. 

2. Same. 

A subséquent proceeding in bankruptcy for the sole purpose of obtain- 
ing a discharge which a prior proceeding has conclusively determined that 
the bankrupt is not entitled to présents no ground for relief, is vexatious 
and futile, and cannot be lawfully maintained. 

3. Same — Court Has Power to Dismiss after Adjudication, 

Thé District Court has power to dismiss such a proceeding, as soon as 
it learns its real purpose, under section 2, subd. 15, Bankr. Aet July 1, 
1898, c. 541, 30 Stat. 546 [U. S. Comp. St. 1901, p. 3421], although this is 
after an adjudication in bankruptcy. 

T 1. See Bankruptcy, vol. 6, Cent. Dig. § 690, 
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4. Same— Facts— Décision. 

An involuntary proceeding In bankruptcy was commenced. The bank- 
rupt made no application for a discharge within 12 inonths after the ad- 
judication, and failed to comply with an order to pay over to the trustée 
$6,185.37. While this proceeding was pending the bankrupt commenced 
a voluntary proceeding in another division of the same court, and applied 
for a discharge from the same debts scheduled and provable in the first 
proceeding. Ileld, the District Court rightly denied the application for the 
discharge and dismissed the voluntary proceeding. 

(Syllabus by the Court) 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota. 

William P. Murphy, Halvor Steenerson, and Charles Loring, for ap- 
pellant. 

Frank H. Ewing, E. H. Morphy, and John M. Bradford, for appel- 
lee. 

Before SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 

SANBORN, Circuit Judge. May a bankrupt who has failed to ap- 
ply for a discharge within the 12 months after his adjudication of 
bankruptcy upon a pétition of creditors lawfully maintain a voluntary 
proceeding in bankruptcy and obtain a discharge from the very debts 
scheduled and provable in the involuntary proceeding while the lat- 
ter is still pending? The record in this case is meager, and it dis- 
closes nothing relative to many of the motions and adjournments 
which are referred to by counsel for the respective parties in the 
briefs. The case must be determined upon the presumption that the 
rulings of the court below were made after due notice, and vvere 
right, unless the record discloses some error. The burden is always 
on him who challenges the rulings or decree of a trial court, not only 
to specify errors, but to prove them by the record which he présents 
to the reviewing court. The error hère alleged is the rendition of 
a decree of dismissal of a voluntary proceeding in bankruptcy and 
a déniai of a pétition for the discharge of the bankrupt in this 
state of the facts : In January, 1899, Oscar Kuntz was adjudged 
a bankrupt in one of the divisions of the District Court of Minnesota 
upon tîle pétition of certain of his creditors. In the progress of this 
proceeding the référée found that in the year 1898 Kuntz was a 
gênerai merchant in a small village in Minnesota, and that he so con- 
ducted his business that between September 18, 1898, and December 
27, 1898, a déficit of $8,185.37 arose, for which he failed to account. 
Thereupôn the référée made an order that he should pay over to the 
trustée of his estate$6,26ff.37. He paid $75, and no more. The 
order was never reversed, modified, or obeyed. The bankrupt made 
no application for a discharge within 12 months of his adjudication, 
and the involuntary proceeding is still pending awaiting his com- 
pliance with the order pf the référée. In April, 1903, Kuntz filed 
a voluntary pétition in bankruptcy in another division of the District 

Court for Minnesota, secured_ another adjudication of bankruptcy, 

scheduled the same debts and creditors that appeared in the invol- 
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untary proceeding, and on July 7, 1903, filed a pétition in the volun- 
tary proceeding for a discharge f rom thèse debts. The court ap- 
pointed August 3, 1903, for a hearing of this pétition. On August 
5, 1903, a pétition of the trustée of the estate of the bankrupt in the 
involuntary proceeding, which set forth its course and condition, 
was presented to the court in the voluntary proceeding, and it issued 
an order that the bankrupt should show cause why the voluntary 
should not be Consolidated with the involuntary proceeding, and why 
ail proceedings relating to the closing of the estate and to the appli- 
cation for the discharge should not be conducted in the latter. Upon 
the return day of this order the application of the bankrupt for his 
discharge and the pétition of the trustée came on to be heard. 
Counsel for the respective parties appeared, and a decree was ren- 
dered, which denied the application for the discharge and dismissecî 
the voluntary proceeding without préjudice to the right of the bank- 
rupt to commence another after the involuntary proceeding should 
be closed. 

The salient facts which condition the détermination of the chief 
question in the case are, therefore, that there was an involuntary pro- 
ceeding in bankruptcy pending, in which the bankrupt had disobeyed 
the order of the référée, and had failed to apply for a discharge within 
12 months after his adjudication, and that he had instituted a volun- 
tary proceeding, and had there applied for a discharge from the same 
debts scheduled and provable in the involuntary proceeding. The 
failure of the bankrupt to apply for a discharge from his debts in 
the involuntary proceeding within 12 months after the adjudication 
foreclosed his right to such a discharge. It is only within that time 
that he may, under the bankruptcy law, make a lawful application 
to be relieved from his debts. The record of his failure to make 
the application in that proceeding was, in effect, a judgment by 
default in favor of his creditors to the effect that he was not entitled 
to a discharge from their claims. A judgment by default renders 
the issue as conclusively res adjudicata as a judgment upon a trial. 
The resuit is that the question whether or not the bankrupt was 
entitled to be discharged from the claims of the creditors scheduled 
and provable in the involuntary proceeding was conclusively déter- 
minée! in an action between them and the bankrupt by the record of 
his failure to apply for a discharge in that proceeding. But the 
parties to the voluntary were the same as to the involuntary pro- 
ceeding, for Kuntz scheduled the same claims and creditors, and the 
trustée who objected to his discharge was the légal représentative 
of the latter. The bankrupt's application for a discharge in the 
voluntary proceeding presented the same issue which had been con- 
clusively determined against him in the involuntary proceeding, and 
there was no error in the refusai of the court below to reverse the 
former judgment and grant the application. 

The déniai of an application for a discharge from debts provable 
in proceedings under one pétition in bankruptcy under the act of 
1898 renders the issue of a right to a discharge from those debts in 
a proceeding under a subséquent pétition res adjudicata. A failure 
to apply for a discharge within 12 months after the adjudication in 
131 F.— 46 
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the earlier proceeding has the same effect. Gilbert v. Hebard, 8 
Meta (Mass.) 129 ; In re Drisko, Fed. Cas. No. 4,090; In re Herr- 
man (D. C.) 102 Fed. 753, 754; Id., 46 C. C. A. 77, 106 Fed. 987, 988. 

It is said, however, that the dismissal of the voluntary proceeding 
was, in any event, erroneous, and unauthorized. Why was it so? 
The record do es not disclose that the bankrupt brought any property 
to the court to be distributed among his creditors when he presented 
his pétition for a second adjudication in bankruptcy. The sole pur- 
pose of that proceeding, so far as we may learn it from the record 
presented hère, was to enable the bankrupt to raise the very issue 
which the record in the involuntary proceeding had conclusively 
determined — the issue whether or not he was entitled to a discharge 
from the debts there scheduled and prôvable. The voluntary pro- 
ceeding was in fact nothing but a suit in equity to obtain a discharge. 
The second adjudication in bankruptcy, the appointment of the 
trustée, his report, and every other act in that proceeding were noth- 
ing but steps in the progress of the suit for the discharge. For 
any other purpose they were both farcical and futile. As there was 
no equity in the suit for the discharge, and the bankrupt was entitled 
to no relief in it, it was properly dismissed. A voluntary proceeding 
in bankruptcy for the sole purpose of obtaining a discharge which 
a prior involuntary proceeding has conclusively determined that the 
bankrupt is not lawfully entitled to présents no ground for relief, 
is vexatious and futile, and should be dismissed. In re Fiegenbaum, 
121 Fed. 69, 57 C. C. A. 409. 

Other objections to the decree are that the application for the dis- 
charge was improperly denied because no spécifications of objections 
to the discharge were ever made, that the order to show cause was 
an irregular proceeding, that it was not properly served on the bank- 
rupt, and that the court was without power to dismiss the voluntary 
proceeding. But the disclosure by the pétition of the trustée that 
the issue of the discharge of the bankrupt was conclusively deter- 
mined was â surncient and fatal objection to the application for it, 
and any other would-have been useless. An order to show cause 
why a certain act should not be done or a certain course pursued is 
the regular and approved niethod of giving notice of confemplated 
action to parties to suits and proceedings in equity and bankruptcy, 
and the ternis of this order were sufficiently broad and gênerai to 
suggest notice of, or to warrant a dismissal of, the proceeding and 
a déniai of the discharge. It is true that the record fails to disclose 
that the order to show cause was ever served upon the bankrupt, 
but his courisel made a gênerai appearance for him at the hearing 
upon it, and this was a wafver of any defect or failure in its service. 

Nor was thé court without power to dismiss the voluntary pro- 
ceeding. That proceeding was a mère device to évade the order of 
the référée and to secure indirectly what the bankrupt evidently 
despaired of obtaining otherwise. It entailed unnecessary expense 
and vexation upon the creditors ànd upon the court. Its continu- 
ance was a constant menace and annoyance to the creditors, and 
there was no sound reâson for its existence. Ample power to dis- 
miss it, even after the adjudication in bankruptcy, was vested in the 
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District Court under section 2 of the bankrupt act of J uly 1, 1898,. 
c. 541, 30 Stat. 545 [U. S. Comp. St. 1901, p. 3420], 
The decree below is affirmed. 



BROWN v. ARNOLD. 

(Circuit Court of Appeals, Eighth Circuit. July 18, 1904.) 

No. 2,049. 

1. Attorneys AT Law— Authority Presumed. 

The assumption by an attorney at law of authority within the scope 
of the ordinary power of a practicing lawyer to act for a party to an 
action or suit ia presumptive proof of actual authority to so act. The 
power assumed by an attorney at law in the conduct of an action is valid 
until disproved, not void until proved. 

2. SAME— AUTHORITY AFTER JUDGMENT— GENERAL RULE— EXCEPTIONS. 

While the gênerai rule is said to be that the authority conferred upon a 
lawyer by his retainer in an action or suit ceases when the judgrnent or 
deeree is rendered, there are many exceptions to this rule, and in the 
actual practice of the law it is frequently disregarded. Some of the es- 
tablished exceptions are that after judgrnent or decree the authority of the 
attorney for the prevailing party to collect or enforce it, his authority to 
receipt for its proceeds and to discharge it, his authority to admit service 
of a citation to review it, and his authority to oppose any steps that may 
be taken within a reasonable time to reverse it, continue. 

3. Same— Authority to Stipulate after Judgment. 

The retainer of an attorney at law to conduct an action confers upon 
him authority to stipulate with opposing counsel after the rendition of 
judgment in favor of his client, and after the expiration of the term of 
court, but within the time for procuring a writ of error, that the case 
shall abide the final décision of another action which involves the same 
question, and is conducted by the same attorneys. 

4. Equity— Adéquate Remedy at Law. 

The remedy at law whch prohibits relief in equity must be "as practicar 
and efficient to the ends of justice and its prompt administration as the 
remedy in equity." An action for damages for the breach of a stipulation 
that an action at law which has passed to judgment shall abide the final 
décision of another action is not as practical and efficient to attain the 
ends of justice as a suit in equity for spécifie performance of the contract, 
where the final décision of the other action requires a reversai of the judg- 
ment The action for damages does not furnish a remedy so adéquate that 
it precludes relief in equity. 

5. Lâches— Not Ordinarily Applicable within Limitation of Analogous 

Action at Law. 

Lâches is of the nature of estoppel. In the absence of extraordinary 
circumstances, such as many innocent purchasers, radical changes in condi- 
tion or value, or loss of évidence, it is inapplicable to suits in equity within 
the time limited for the commencement of analogous actions at law. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the West- 
ern District of Missouri. 
For opinion below, see 127 Fed. 387. 

This appeal challenges a decree which sustained a demurrer and dismissed a 
bill exhibited by Edwin F. Brown, receiver of the First National Bank of Se- 
lf 2. See Attorney and Client, vol. 5, Cent. Dig. §§ 129, 130, 170, 204 
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dalia, against John S. Arnold, for the purpose of enfordng spécifie performance 
of a stipulation made between Parry L. Deweese, the former receiver of this 
bank, and James T. Montgomery and William M. Williams, the attorneys for 
Arnold, to the effect that the case of Deweese, receiver, against Arnold should 
abide the resuit of the final décision of the case of Deweese, receiver, against 
Martha E. Smith and Sarah E. Cotton. The bill set forth thèse facts: In 
1889 Martha E. Smith and Sarah E. Cotton were the owners of 100 shares of 
the capital stock of the First National Bank of Sedalia, and the défendant, 
Arnold, was the owner of 20 shares of that stock. Deweese, the receiver of the 
bank, brought separate actions against Smith and Cotton, Arnold, and about 35 
other stockholders of that bank to recover a second assessment upon their 
stock, which had been levied by the Comptroller of the Currency. Montgomery 
and Williams had been retained by ail thèse stockholders, and had made the 
same answer to the pétition in each of the cases. The receiver made a motion 
for judgment in each of the cases, that motion was denied, the receiver declined 
to plead farther, and the court rendered a judgment that the plaintif? should 
take nothing by his action, and that the défendant in each case should recover 
his costs of the plaintiff. Thèse judgments were rendered in 1899, and after 
the term of court at which they were entered had expired the attorney for 
Deweese and Montgomery and Williams as attorneys and solicitors for each of 
the défendants in ail the cases made a written stipulation that the receiver 
should sue out a writ of error from the judgment rendered in the case against 
Smith and Cotton, and that ail the other cases against the other stockholders 
in which the judgments had been rendered in favor of the défendants should 
abide the resuit of the final décision in the case of Deweese, receiver, against 
Smith and Cotton. Thereupon such a writ of error was procured, and that 
judgment was reviewed and reversed by the Circuit Court of Appeals (106 Fed. 
438. 45 C. C. A. 408), and its judgment was affirmed by the Suprême Court (23 
Sup. Ct. 845, 47 L. Ed. 344). This afflrmance was made on March 17. 1903. The 
attorney for the receiver lost the stipulation, and in March, 1903, he set forth 
the fact that the stipulation was made and had been lost, and moved the Cir- 
cuit Court to redocket the case against Arnold, and allow it to stand according 
to the terms of the stipulation until the final décision in Deweese against Smith 
and Cotton, and this motion was denied. On August 15, 1903, the receiver ex- 
hibited the bill hère in question, wherein he prays upon the facts which hâve 
been recited that the défendant be compelled to specifically perform the stipu- 
lation to the effect that the case against him should abide the final décision of 
the case against Smith and Cotton. 

Wm. S. Shirk, for appellant. 

P. H. Sangree, Henry Lamm, John Montgomery, Jr., and Lee 
Montgomery, for appellée. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
AMIDON, District Judge. 

SANBORN, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

Spécifie performance of the stipulation between the receiver and 
the appellée that the latter's case should abide the final décision of 
the action between the receiver and Smith and Cotton was denied 
by the Circuit Court upon three grounds : (1) Because the attor- 
neys for Arnold had no authority to make the agreement evidenced 
by the stipulation on his behalf; (2) because the receiver had an 
adéquate remedy at law; and (3) because his attorney had been 
guilty of lâches. The case of Arnold, the case of Smith and Cot- 
ton, and the cases of 35 other stockholders whom the receiver had 
sued involved the same issue of law, which had been framed and 
tried by the same attorneys. Judgments had been entered in 
thèse cases in favor of the défendants. The term of court at which 
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they were rendered had expired. Several months yet remained 
within which the receiver might lawfully procure writs of error to 
reverse thèse judgments. Then it was that the stipulation which 
lies at the basis of this suit was made and signed by the attorneys 
for ail the parties to the litigation. It was a rational and salutary 
agreement. It saved to the litigants the expenses of the prosecu- 
tion of 36 writs of error, and if it is performed it will produce with- 
out that unnecessary expense the same resuit that a review of ail 
the cases and that additional expense would hâve efïected. Obvi- 
ously the performance of the agreement ought to be enforced unless 
some rule of law or of equity présents an insuperable obstacle. 

It is said that the attorneys for Arnold were without authority to 
make the stipulation, because judgment had been rendered in his 
favor, and the term of court at which it was entered had expired ; 
that when the judgment was recorded and the term closed the pow- 
er of Arnold's attorneys to act for him, derived from their original 
retaiher, ceased, and a new warrant of attorney was indispensable 
to their authority to sign the stipulation. There are two answers to 
this contention. In the first place, if a new warrant of attorney was 
requisite after the judgment was rendered, the légal presumption 
is that the attorneys had obtained it. The bill contains an aver- 
ment that they agreed to and signed the stipulation as the solicitai' 
and counsel of Arnold. The presumption is that they did nôt rep- 
resent themselves to be that which they were not. The stipulation 
was within the scope of the gênerai power of attorneys who are 
conducting several cases of a single class which involve the same 
issue. Stone v. Bank of Commerce, 174 U. S. 412, 422, 19 Sup. Ct. 
747, 43 L. Ed. 1028 ; Scarritt Furniture Co. v. Moser, 48 Mo. App. 
543, 548 ; Ohlquest v. Farwell, 71 Iowa, 231, 32 N. W. 277 ; Eidam 
v. Finnegan, 48 Minn. 53, 50 N. W. 933, 16 L. R. A. 507. They 
were officers of the court. Their signatures to the stipulation con- 
stituted prima facie évidence of their authority to exécute it. The 
assumption by an attorney at law of authority within the scope of 
the gênerai power of a practicing lawyer to act for a party to an 
action or suit is always presumptive proof of his actual authority 
to do so. The authority assumed by an attorney at law to act for 
a party in court is valid until disproved, not void until proved. The 
burden.was upon the défendant to establish by answer and évidence 
that his attorneys were without the authority which they assumed. 
In the second place, while the gênerai rule is said to be that the 
authority derived by an attorney at law from a gênerai retainer to 
conduct a litigation on behalf of his client ceases when the judgment 
is rendered, there are many exceptions to this rule, and in the actual 
practice of the law it is at least doubtful whether it is not more 
honored in the breach than in the observance. Among the ac- 
knowledged exceptions to it are the authority of the attorney for the 
party who prevails in the judgment to collect it, his authority to 
receipt for its proceeds and to discharge it, his authority to admit 
service of a citation issued upon a writ of error or appeal to review 
it, and his authority to oppose any steps that may be taken within 
a reasonable time by the defeated party to reverse it. Berthold v. 
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Fox, 21 Minn. 51, 53 ; Grames v. Hawley (C. C.) 50 Fed. 319, 321 ; 
Lusk v. Hastings, 1 Hill, 659, 662 ; Graves v. Graham (City Ct. N. 
Y.) 43 N. Y. Supp. 508; Beach v. Beach (S. D.) 43 N. W. 701; Bar- 
field v. McCombs (Ga.) 15 S. E. 666. The case at bar falls fairly 
within the exceptions. Arnold was the prevailing party in the 
judgment in the action against him. He secured a judgment 
against the receiver for his costs. Thereupon his attorneys had 
authority, by virtue of their gênerai retainer, to collect the amount 
of this judgment, to accept service of a citation upon the issuance 
of a writ of error to review it, and to take any requisite steps to 
oppose the attempt of the defeated party, made within a reasonable 
time after the entry of the judgment, to reverse it. The attorneys 
of Arnold were also the attorneys of about 36 other défendants 
who had secured similar judgments. The receiver was about to 
apply for writs of error to reverse them. The 37 cases involved a 
single question. In order to prevent the reversai of the judgments, 
the attorneys for thèse 37 parties agreed with the attorney for the 
receiver that he should sélect one case and sue out but a single writ 
of error, and that ail the other cases should abide the final décision 
of that in which the writ was to be issued. The receiver relied upon 
the agreement, and performed it. The attorneys for the défendant 
followed the test case through the Court of Appeals (106 Fed. 438, 
45 C. C. A. 408) and the Suprême Court (23 Sup. Ct. 845, 47 L. Ed. 
344), until the reversai of the judgment therein was finally affirmed. 
Ail the rights and interests of the défendant, Arnold, were com- 
pletely protected by this course of proceeding. The question in 
his case was argued in the higher courts by the attorneys whom he 
had retained to try it for him in the court below, by the attorneys 
who had authority to accept, and who undoubtedly would hâve ac- 
cepted, service of a citation in error, and who would hâve argued his 
case in the higher courts if they had not made the stipulation and a 
writ of error had been issued, as it certainly would hâve been, to 
review it. Their stipulation prevented the issue of that writ, pro- 
tected ail the rights of their client, saved him the unnecessary ex- 
penditure of money, and was as completely within the authority 
granted to them by their retainer as the acceptance of service of a 
citation or the résistance of a motion for a new trial. Our conclu- 
sion is that the retainer of an attorney at law to conduct an action 
confers upon him authority to stipulate with opposing counsel after 
the rendition of a judgment in favor of his client and after the close 
of the term of court at which it was rendered, but within the time 
for procuring a writ of error, that the case shall abide the final déci- 
sion of another action which involves the same question and is 
conducted by the same attorneys. 

It is next insisted that this suit in equity cannot be maintained 
because the complainant has an adéquate remedy at law. He lias no 
remedy at law in his original action, because the term at which the 
judgment was entered has long since expired, and the court which 
rendered it no longer has jurisdiction to vacate or modify it for the 
reasons which the complainant présents. City of Manning v. Ger- 
man Ins. Co., 46 C. C, :j A. 144, 147, 107 Fed. 52, 55, and cases 
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cited. His only remedy at law is an action for damages for the 
breach of the stipulation. That action, however, may involve the 
trial of the issue whether or not a judgment against the appellee, 
Arnold, pursuant to the stipulation, would hâve been collectible if 
rendered ; for, if Arnold had no property liable to exécution, the re- 
ceiver's failure to recover a judgment against him would hâve in- 
flicted no damages upon him. There is no such issue of fact or 
of law to be tried in this suit in equity. Ail the averments of the 
bill are admitted, and the receiver is entitled to a decree. His 
remedy at law by an action for damages is therefore not as prompt 
and efficient to attain the ends of justice as is this suit in equity. 
Moreover, it is not adéquate. It will leave the judgment which the 
défendant has recovered in full force and of record, while a court 
of equity may enjoin its enforcement, and may require the défend- 
ant to discharge it. The remedy at law which precludes relief in 
equity must be "as practical and efficient to the ends of justice and 
its prompt administration as the remedy in equity." Boyce's Ex'rs 
v. Grundy, 3 Pet. 210, 215, 7 L. Ed. 655 ; Springfield Milling Co. v. 
Barnard & Leas Mfg. Co., 81 Fed. 261, 265, 26 C. C. A. 389, 393. 
The action for damages does not meet the test of an adéquate 
remedy at law which precludes relief in equity. 

The third reason assigned for the dismissal of the bill is that the 
receiver's attorney was guilty of lâches, because he did not bring to 
the attention of the court the stipulation, its loss, and his motion to 
docket the case again at an earlier date. The stipulation was not 
made until November, 1899. The final décision in the case of Smith 
and Cotton was not rendered until November 17, 1902. Then for 
the first time a cause of action accrued upon the stipulation. The 
attorney for the receiver disclosed the exécution and loss of the 
stipulation, and moved to redocket the action at law, and for leave 
to hâve it stand upon the docket to abide the final décision in the 
test case, as early as March, 1902. Lâches is of the nature of 
estoppel. Courts apply it to suits in equity by analogy to the statute 
of limitations to protect innocent parties and to avoid inéquitable 
results. There are no innocent parties who will suffer hère by the 
enforcement of the plain agreement of the défendant, Arnold. No 
injury was inflicted upon him by the delay of the attorney for the 
receiver in making his motion, because the court was as completely 
without jurisdiction to grant it when the stipulation was made as it 
was when the motion was denied. The stipulation first became 
actionable on November 17, 1902. This suit was brought on Au- 
gust 15, 1903. The time limit by the statutes of Missouri for çom- 
mencing the analogous action at law was five years. Rev. St. Mo. 
1899, § 4273. In the absence of extraordinary circumstances, such as 
the destruction of muniments of title, the death or removal of par- 
ties, many innocent purchasers, radical changes in the condition or 
value of property or its spéculative character, courts of equity never 
apply the doctrine of lâches earlier than at the expiration of the 
time limited for the commencement of analogous actions at law. 
Kelley v. Boettcher, 85 Fed. 55, 62, 29 C. C. A. 14, 21. There were 
no such circumstances in the case in hand, and neither the receiver 
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nor his counsel hâve been guilty of any delay which precludes them 
from successfully seeking the équitable relief to which they are 
entitled. 

The decree below is accordingly reversed, and the case is remand- 
ed to the Circuit Court, with instructions to overrule the demurrer, 
to permit the défendant, Arnold, to answer the bill in accordance 
with the provisions of the thirty-fourth rule in equity, in case he 
fails to answer to take the bill pro confesso, and to render a decree 
to the effect that the défendant^ Arnold, his executors, administra- 
tors, and assigns, are perpetually enjoined from collecting or in 
any way enforcing the judgment he has obtained against the re- 
ceiver; that he be directed to satisfy and discharge that judgment 
from the record ; that the receiver recover from him $500, the amount 
of the second assessment upon his stock, with interest at 6 per cent. 
per annum from March 7, 1899, and costs ; and that the receiver hâve 
exécution to enforce the collection thereof ; and, in case the de- 
fendant shall answer, to take proceedings not inconsistent with the 
views expressed in this opinion. 



JAMBSON v. LEWIS. 

iCircuit Court of Appeals, Fourth Circuit. July 12, 1904) 

No. 524 

1, COIXISION— APPEAIr- DECISIOH— REVIEW. 

Where, in an action for damages for collision at sea, the trial Judge 
had ,the opportunity of aeeing the witnesses and determining their eredi- 
bility from their manner and appearance, his décision will not be reversed 
on àppeal unless it clearly appéars to be contrary to the évidence. 

Appeal from the District Court of the United States for the Eastern 
District of Maryland. 

La Roy S. Gove (James J. Maçklin, on the brief), for appellant. 
Robert H. Smith, for appellee. 

Before GOFF, Circuit Judge, and BRAWLEY and PURNELL, 
District Judges. 

BRAWLEY, District Judge. The Iibel is to recover damages for 
injuries received by two barges through collision with a pier while in 
tow of steam tug Irène, about midnight of July 30, 1902, at the entrance 
of the harbor of Baltimore. The learned judge below, who heard ail 
of the testimony except that of one witness, found that the disaster 
occurred from the steering of the barges, the men on board of them not 
being capable, and not steering them properly. He found further that 
the entrance to the harbor was nàrrow, and crowded with small vessels, 
and that the tugtook her usual course, and did ail that could reasonably 
be expected in the circumstances, and was without fault. 

\ 1. See Admiralty, vol. 1, Cent Dig. § 770. 
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There is no dispute between the contending parties as to the légal 
principles which govern the case, and the rule being well settled that 
this court will not reverse the décision of a district judge who has had 
the opportunity of seeing the witnesses and determining their credibility 
from their manner and appearance, unless it clearly appears that the 
décision is against the évidence, and as the examination of the testimony 
leads us to concur in his view of it, the decree of the court below is 
affirmed. 

Affirmed. 



EOBBETS T. SHBLBT STEEL TUBE 00. et al 

(Circuit Court of Appeals, Sixth Circuit July », 1904.) 

No. 1,298. 

L. Master and Sebvant— Injubies to Sebvant— Fedebal Coubts— Jubïsdio- 

TI0N— ClTIZENSHIP— SePABABLE CONTROVERSY. 

Where a pétition in a state court In an action for injuries to a serv- 
ant against the master and a servant alleged concurring acts of négli- 
gence of the master and the servant, and the servant was of the same 
citizenship as plaintiff, the case dld not présent a separable controversy 
between plaintiff and the master, and was not, therefore, removable to 
the fédéral court 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

Charles A. Thatcher, for plaintiff in error. 

Doyle & Lewis and J. W. Schaufelberger, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

PER CURIAM. Reversed and remanded, with directions to re- 
mand to the state court. Pétition charged concurring acts of nég- 
ligence of master and servant, and was therefore not a removable 
case, as presenting a separable controversy between plaintiff and the 
corporation, and is therefore governed by Chesapeake & Ohio Ry. 
Co. v. Dixon, 179 U. S. 131, 21 Sup. Ct. 67, 45 L. Ed. 131, and Hunt 
v. American Bridge Co. (decided by this court at the May session) 
130 Fed. 302. 

f 1. Separable controversy as ground for removal of suit to fédéral court, 
*ee notes to Robbins v. Ellenbogen, IS 0. G. A. 86; Mecke T. Valleytown 
Minerai Ofc, 85 0. O. A. 166. 
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RUPP & WITTGENFEI4P CO. v. ELLIOTT et al 

(Circuit Court of Appeals, Slxth Circuit May 9, 1904) 

No. 1,254. 

1. Patents-»Conditionai. License to Users— Contbibutoby IsmjixQTMmtr. 

It is withln the rlght pf the owner of patents for machines used by 
retail dealers to fasten buttons on shoes for customers to fumish such 
machines to users, without charge, under a license which peraits their 
use only with wire purchased from such owner; and one who, with 
knowledge of such restriction, manufactures and sells to such users wire 
put up on spools in the exact form required for use on such machines, and 
which is suitable for no other use, with the intention that it shall be 
used on such machines, is liable as a contributory infringer. 

2. Same— Suit fob Infbinqbment— Jubisdiction. 

A suit which raises a question of infringement ls one arlslng under the 
patent law, and the fact that the patentée may also hare a remedy by 
action for breach of contract does not defeat the Jurisdiction. 

Appeal from the Circuit Court of the United States for the South- 
*rn District ofOhio. 

Frederick E. Niederhelman (Lewis M. Hosea, of counsel), for ap- 
pellant. 
Taggart, Dennison & Wilson, for appellees. 
Bcfore LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. This is a bill to restrain contributory 
infringement of patents Nos. 408,700, 526,012, and 552,869, issued to the 
complainant W. E. Elliott for improvement in machines for attaching 
buttons to shoes. The Elliott button fastening machines are intended 
for use by retaiï shoe dealers in setting or resetting buttons upon shoes 
sold to customers. The bill avers that thèse machines are "adapted 
and intended to take a coilof continuous wire, feed the same to a con- 
venient point in the machine, sever a section of the wire theref rom, con- 
struct and form. a staple through the eye of a shoe button, and drive 
the staple, or the prongs thereof, through the leather of the shoe, and 
clinch the same in position, * * * ail by one stroke or opération 
of the machine. * * * That it was necessary to use wire of a cer- 
tain size, and a certain temper or color, and coiled or put up in pack- 
ages so shaped as to be received into the appropriate part of the ma- 
chine." Machines according to thèse patents are made by the com- 
plainant the Elliott Machine Company, but are never sold, but placed 
in the hands ôf users ùnder : "a license to use only in connection with 
staple wire purchased trom the patentée. Every machine carries a 
métal inscription indicating that the patentées retain the title, and con- 
sent only to this restricted use. It is averred that the owners of the 
patent thus limit their own compensation to the profit upon the wire 
used in forming staples. It is averred that more than 6,000 machines 
hâve been thus placed in the hands of retail shoe dealers within the 
United States, and ail of them conditioned in use as stated above, The 

f 1. See Patents, vol. 38, Cent. Dig. $ 402. 
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bill charges that the défendants, with knowledge of this method of busi- 
ness, and that the mechanism embodying the Elliott inventions could 
only be lawfully used with the wire procured from the Elliott Company, 
"hâve continuously been engaged for several years past, and are now 
engaged, in selling, from time to time, to the said users of the Elliott 
machines, and for the purpose and with the express intent that the same 
shall be used upon the said Elliott machines, wire put up in spools or 
coils, and not furnished by the Elliott Company ; that the wire so sold by 
the défendants to the users of the Elliott machines has been and is put up 
on spools or coils of the exact form, size, and shape suitable for use 
upon the Elliott machines, and suitable for no other use" etc. To this 
bill thç défendants filed a demurrer for want of equity. District Judge 
Thompson, upon the authority of the opinion of this court in Heaton- 
Peninsular Button Fastener Co. v. Eurêka Specialty Co., 77 Fed. 288, 
25 C. C. A. 267, 35 L. R. A. 728, overruled the demurrer, with leave 
to answer. An answer was filed, but, by leave of the court, withdrawn ; 
the défendants preferring to stand upon their demurrer. Thereupon a 
decree by default was entered, and the défendants perpetually enjoined 
from selling wire to the users of such machines, intended and adapted 
to be used in the manner described in the bill of complaint. 

That the complainants were entirely within the boundary bf their pat- 
ent rights in permitting the use of their invention only in connection 
with wire sold by themselves is not an open question in this court. 
The conditions imposed upon users of the Elliott machines are sub- 
stantiallv those sustained in Heaton-Peninsular Button Fastener Co. 
v. Eurêka Specialty Co., 77 Fed. 288, 25 C. C. A. 267, 35 L. R. A. 728. 
The nature and limits of the monopoly acquired by a patentée were 
there thrashed out, and every aspect of the subject presented by the 
briefs of counsel for the appelants is dealt with in that opinion. That 
aspect of the question has since been before the Suprême Court, and 
the gênerai view of this court, as expressed in that opinion, approved, 
in Bernent v. National Harrow Co., 186 U. S. 70, 91, 22 Sup. Ct. 
747, 46 L. Ed. 1058. After referring to certain limitations upon the 
rights of a patentée growing out of the police power of the state, re- 
ferred to in the opinion of this court, Justice Peckham, speaking for 
the Suprême Court, concludes a discussion of the right of the patentée 
to impose such conditions as he may elect by saying : 

"Notwithstanding thèse exceptions, the gênerai rule is absolute freedom in 
the use or sale of rights trader the patent laws of the United States. The 
very object of thèse laws is monopoly, and the rule is, with few exceptions, 
that any conditions which are not in their nature illégal, with regard to this 
kind of property, imposed by the patentée, and agreed to by the licensee, for 
the right to manufacture or use or sell the article, will be upheld by the courts. 
The fact that the conditions in the contracts keep up thé monopoly or flx priées 
does not render them illégal." 

Heaton-Peninsular Button Fastener Co. v. Eurêka Specialty Co. 
has also been approved by the Circuit Courts of Appeals of the Sec- 
ond and Seventh Circuits (Cortelyou v. Lowe, 111 Fed. 1005, 49 
C. C. A. 671; Victor Talking Machine Co. v. The Fair [C. C. A.] 
123 Fed. 424, 426), and by Judge Lowell in Tubular Rivet & Stud 
Co. v. O'Brien (C. C.) 93 Fed. 200, and Edison Phonograph Co. v. 
Pike (C. C.) 116 Fed. 863, 867. 
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It-is equally clear that the averments of the présent bill brîng the case 
fully within the authority of Heaton-Peninsular Button Fastener Co. 
v. Eurêka Specialty Co., in respect to the contributory infringement 
by the défendants. The insistence that the opinion of this court in 
respect to the doctrine of contributory infringements, as applied to 
cases of the type of that before us, is in conflict with Morgan Envelope 
Co. v. Albany Perforated Paper Co., 152 U. S. 430, 14 Sup. Ct. 627, 
38 Iv. Ed. 500, présents no new aspect of that case for considération. 
The broad différence between the effect of licensing a machine to be 
used only with a certain article, or for a spécial purpose, or in a particu- 
lar place, and the sale outright of a machine with an "understanding" 
that an article made an élément of the patent, which it was the object 
of the mechanism to deliver and destroy in delivering, should be sup- 
plied only by the patentée, is emphasized not only in that opinion, but 
again in Thomson-Houston Electric Co. v. Ohio Brass Co., 80 Fed. 
712, 26 C. C. A. 107, where the opinion was by Judge Taft. The 
use of an invention in violation of the restrictions and conditions im- 
posed by the patentée upon his licensee is a use prohibited, and a défi- 
ance of the monopoly reserved by the patentée. It is necessarily an 
unlawful and prohibited use of the invention, and an invasion of the 
patentee's rights, in every sensé of the term. An action which raises 
a question of infringement is an action arising under the patent law. 
That the patentée may hâve a remedy for breach of contract, also, does 
not defeat the jurisdiction. This, too, we decided in Heaton-Penin- 
sular Button Fastener Co. v. Eurêka Specialty Co. The same question 
arose in the Seventh Circuit Court of Appeals in Victor Talking Ma- 
chine Co. v. The Fair (C. C. A.) 123 Fed. 424. In that case the talk- 
ing machines were sold to jobbers subject to the conditions that they 
should not be resold at less than a price named, and an inscription was 
placed upon each instrument giving notice that the patentée licensed 
the sale or use "only when sold at a price not less," etc. The court held 
that a sale in violation of this condition was an infringement. No 
question of contributory infringement arose in the case. 

The mère sale of wire which might be used in the EIHott machines, 
or for some other noninfringing use, would by no means constitute the 
appellants infringers. It is the sale of wire adapted to the infringing 
use, with the intent and purpose that it shall be so used, which consti- 
tues contributory infringement. It is the intent and purpose to aid 
and assist in bringing about an infringement which is the essence of the 
tort. In Loew Filter Co. v. German-American Filter Co., 107 Fed. 
949, 950, 47 C. C. A. 94, this court, speaking through Judge Severens, 
said that the making and selling of certain filters "adapted to and in- 
tended, as they were, for no other use than filtering béer or similar 
fluids, should be held as contributing to such use by brewers, and as 
standing in the same liability as the parties actually using them." In 
Thomson-Houston Electric Co. v. Ohio Brass Co., 80 Fed. 712, 721, 26 
C. C. A. 107, 116, Judge Taft, speaking for this court, said : 

"It is well settled that, when one makes and sells one élément of a combina- 
tion patent with the intention and for the purpose of bringing about its use 
in such a combination, he is guilty of contributory infringement, and is 
equally liable to the patentée with him • who in fact organizes the complète 
combinatioQ." 
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The intent tliat the article sold shall be used in an infringing way 
must be made out. In the case last cited it was said that an infringing 
intent "is a matter of certain inference from the circumstances that 
the parts sold can only be used in the combinations patented." It was 
added : 

"Of course, such an inference could not be drawn, had the articles, the sale 
or offering of which was the subject of complaint, been adapted to other uses 
than in the patented combination. In the latter case the intention to assist 
in infringement must be otherwise shown affirmatively, and cannot be in- 
ferred from the mère fact that the articles are in fact used in the patented 
combination, or may be so used." 

This case was followed and approved in Bullock Co. v. Westinghouse 
Co. (decided by this court March 8, 1904, and not yet officially reportedj 
i 39 Fed. 105. The averment of the bill that the défendants, "with full 
Knowledge of the exclusive rights of the complainants as aforesaid," 
refers very obviously to complainant's "exclusive rights" to supply coils 
of staple wire to be used in connection with their invention. An ex- 
clusive right to so supply wire was the subject of the preceding para- 
graphe It is then averred and charged that the défendants hâve been 
engaged "in selling, from time to time, to the said users of the Elliott 
machines, and for the purpose and with the express intent that the same 
shall be used upon the Elliott machines, wire put up in spools or coils, 
and not furnished by the Elliott Machine Company," and that said 
wire so furnished and sold to the users of such machines "is put up on 
spools or coils of the exact form, shape, size, color, and appearance 
of the spools or coils furnished by the Elliott Company, and of the 
exact form, shape, and size suitable for use upon the Elliott machines, 
and suitable for no other use." (The italics throughout the opinion are 
ours.) Thus the averments are that the wire sold by défendants is, in 
the manner in which it is put up, in its size, color, and temper, espe- 
cially adapted to use in the Elliott machines, and that "it is suitable foi- 
no other use." If this is true — and, for the purposes of a hearing upon 
the bill and demurrer, an averment of fact must be taken to be true — 
then the intent that the spools of wire sold by défendants shall be used 
in an infringing way is made out. But the bill goes further, and af- 
firmatively charges that the sales so made to users hâve been made with 
"the purpose and with the express intent that the same shall be used 
upon the said machines," etc. The necessary averments to make out 
a selling and offering for sale of an article for use in connection with 
the Elliott machines, which is a prohibited and infringing use, could 
hardly be stated more distinctly. No other inference is reasonable 
than that if the défendants, as alleged, hâve for years been engaged in 
selling wire suitable only for use in Elliott machines, and with the in- 
tent that it should be used upon such machines, it has been so used as 
intendèd. But to still further strengthen this certain inference, the bill 
adds that some users of the machines "hâve purchased wire from the 
défendants, supposing and believing it to be the genuine wire furnished 
by the Elliott Machine Company." But it is not essential that there 
shall hâve been any actual infringement, in order to entitle a complain- 
ant to an injunction. The selling and offering for sale with the intent 
and purpose to bring about an infringement are enough to entitle com- 
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plainant to an injunction to prevent the threatened injury. Thomson- 
Hbuston Electric Co. v. Kelsey Electric Ry. Co., 75 Fed. 1005, 1008, 
22 C. C. A. 1 ; Thomson-Houston Electric Co. v. Ohio Brass Co., 80 
Fed, 712, 722, 26 C. C. A. 107; Wallace v. Holmes, 29 Fed. Cas. 79. 
Every offer to sell, to the users of such machines, coils or spools of 
wire suitable only for use in such machines, with knowledge of the 
limited license of the users, and with the intent that the article shall 
be used in such a way as to defy the terms of the license, is a proposa! 
for a concert of action in bringing about an infringement. The con- 
clusion we reach is that the averments of the bill make a case so closely 
identical with that presented in Heaton-Peninsular Button-Fastener 
Co. v. Eurêka Specialty Co. as to require identical judgments. 
The decree is accordingly affirmed. 



DREWSON v. HAETJE PAPER MFG. CO. 

(Circuit Court of Appeals, Sixth Circuit. June 16, 1904) 

No. 1,280. 

1. Patents— Evidence op Date of Invention— Printed Copt of Patent. 

The statement, in a printed copy of a patent issued and sold by the 
Patent Office, of the date when the application was flled, will be taken as 
prima facie évidence of such date, in the absence of objection, and the date 
of invention will be presumed to hâve been the same. 

2. Same— Patentable Novelty— App abattis to Separate Gases feom Liquids. 

The Drewson patent, No. 565,263, for an apparatus for separating gases 
„from liquids under pressure, intended for use in the paper-pulp making 
art, to free the sulphurous acid gas blown off from the pulp digester froni 
the cooking liquor escaping with it, is void for lack of patentable novelty. 

Appeal from the District Court of the United States for the South- 
ern District of Ohio. 

This is a bill to énjoin infringement of the claims of patent No. 565,263, is- 
sued to the complainant, Viggo Drewson, "for certain improvements in appa- 
ratus for separating gases from liquids under pressure." The claims of the 
patent are as follows : 

"(1) The combination of a separator for separating a gas and a liquid, a U- 
shaped pressure-tube, one leg of which is connected with said separator, said 
pressure-tube being adapted to contain a column of liquid for maintaining the 
pressure in said separator, and a cooler for said separator for maintaining the 
liquid in a liquid state. 

"(2) The combination of a pulp-digester, a separator for separating a gas 
and a liquid, a pipe Connecting said digester with said separator, means for 
carrying off the gas from said separator, a U-shaped pressure-tube, one leg of 
which is connected to said separator for containing a column of liquid, and a 
cooler for said separator for maintaining the liquid in liquid form." 

The patentée, in his spécifications, thus describes the object of his invention : 
"In the making of paper-pulp from Wood by the sulphite process, the wood, 
in the form of chips, is cooked to disintegration and décomposition in a digester 
containing sulphite liquor under steam pressure and heat. During the cooking 
process a valve is opened at fréquent intervais, and sulphurous acid gas blown 
off from the digester, which is afterward used in cooking a subséquent charge. 
In the blowing off, particles of the cooking liquid are carried off with the gas, 
and it is désirable to separate such particles of the liquor from the gas, as 
such liquor is impregnated with the impurities resulting from the décomposition 
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of the wood in the digester, and thèse impurities hâve a damaging effect npon 
the subséquent charge. The object of this invention is to provide a simple and 
convenient means for sépara ting impure particles of cooking liquor froin a 
sulphurie acid gas blown off during the cooking opération, so as to prevent the 
impurities thereof from being returned to the digester, and damaging the 
product of the subséquent cooking opération." 




k 



Fig. 1 of the drawing shows a sîde élévation of a pulp digester and reclaim- 
ing tanks provided with Drewson's apparatus. D represents a digester, pro- 
vided with a pipe, a, leading out from the top thereof, through which gas is 
blown off, being regulated by a stopcock, a'. A represents the separator con- 
nected at its top with the outer end of pipe, a, and the sulphurie acid gas blown 
off from the digester, together with the cooking liquor carried as vapor or other- 
wise with the gas, is discharged into the top of this vessel. An outlet pipe, b, 
for the escape of the gases from the separator, leads out from the top to the 
reclaiming tanks, E and B'. A U-shaped pressure-tube, B, is connected at one 
end to the lower end of the separator, A, and at the other end with a discharge 
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pipe, F, provided with an upwardly extending vent pipe, G. This U-shaped 
pressure plpè ls of sufflcient height — say about 30 feet — and 1s fllled with a 
suitable liquid, preferably water, so as to maintain a proper pressure in the 
separator, A. This U-shaped tube, B, ls provided with a cooler, C, to prevent 
the liquid contained thereln from being converted into steam and being blown 
o£f. This cooler, the inventor states, "ls preferably in the form of a water 
jacket surroundlng the lower portion of the said tube," etc. 

The answer denied in gênerai terms that Drewson was "the true, original, 
and first inventor of the apparatus for separating gases from liquids under 
pressure," and "dénies that said apparatus was not known or used by others, and 
was not patented nor described In any printed publication before his alleged 
invention thereof." The answer also avers that, in view of the prior state of 
the art, the apparatus of the complainant dld not involve patentable novelty, 
etc., and cites a large numbér of prior patents as anticipations ; including 
among them, patent No. 545,550, September 3, 1895, to G. Symons. 

Upon ail of the évidence, the Circuit Court held both claims void for want of 
patentable novelty, and dismissed the bill. 

J. E. Hindon Hyde, for appellant. 
Wm. L. Pierce, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

The first claim is broadly for an apparatus for separating a hot gas 
from a hot liquid. The second is limited to an apparatus for separating 
a spécifie hot gas from a spécifie hot liquid, and includes one additional 
élément — a "pulp digester." It was not new in the pulpmaking art to 
utilize the hot sulphurous acid gases generated in a pulp digester to 
assist in cooking a fresh charge. The patentée, in his récital of the 
state of the art, admits this, but says that this valuable gas was blown 
off, mixed with cooking liquor impregnated with impurities resulting 
from décomposition of the wood in the digester. The object of his 
invention was simply to separate the valuable gas from the impure 
particles of cooking liquor which had theretofore been carried with 
the gas into the reclaiming tanks. As early as February 21, 1893, the 
patentée himself had obtained a patent for a method of utilizing this 
gas by forcing the hot gas into a new charge of cooking liquor at or 
near the bottom of a reclaiming tank, and causing the gases "to perco- 
late through said liquor in direct contact therewith." That patent 
shows a pipe leading from the digester to the bottom of the reclaiming 
tanks. Of this pipe the spécifications say : 

"The gases are copducted from the digester through the supply pipe, a, into 
the lower part of the tank, À, in which the liquor for cooking the next charge 
of wood is placed." 

The defect in this was that the apparatus described by him for using 
his process did not provide a.means for separating the sulphurous acid 
gas blown off from the digester, and carried by his pipe, a, to the bottom 
of the reclaiming tank, from the particles of impure cooking liquor 
likely to bè mixed with it. But it is a mistake to sây that Drewson's 
first patent did not show an apparatus for forcing this hot gas into the 
new charge of cooking liquor. That it did not show an apparatus for 
effectually separating the désirable gas from the undesirable contam- 
inated cooking liquor may be conceded. But Drewson was not the 



DKEWSON V. HARTJE PAPEE MFG. CO. 737 

first to discover the economical advantages in utilizing this waste sul- 
phurous acid gas. See the patent to Tîlghman, No. 70,485, and to 
Mitschenlich, No. 263,797, as well as others in évidence in this case, 
ail prior to both of Drewson's patents. The case therefore narrows 
itself to the question as to whether it was invention to make an appa- 
ratus which will separate this hot sulphurous acid gas from an unde- 
: irable hot liquid likely to be blown ofif with the gas from the pulp 
digester. But it was not new tb separate a gas from a liquid by means 
substantially identical with those shown by Drewson's patent. Sep- 
arators with both air-cooled and water-cooled U-shaped pressure-tubes 
are found in connection with apparatus for the distillation of turpentine, 
glycérine, petroleum, and other articles. We need only call attention 
to the patent to Hawes for a turpentine still, to Laist for a glycérine 
still, and to Marrin for apparatus for refining petroleum and tar, and 
to Culmer for apparatus for a "separator condenser." The separating 
chamber of the Marrin patent is a vessel which receives a mixture of 
gas and liquid. Pipes running from the bottom convey the liquid to 
receiving tanks. "Thèse pipes," says Prof. Wagner, the defendant's 
patent expert, "at the end next to the separator, are bent into U-shape, 
and form pressure-tubes which balance the différence in the pressure 
between the separators and the outlet end of the pipes." Thèse U- 
shaped pipes and the separator itself are immersed in cooling water 
contained in a tank, which answers to the élément "a cooler" in the 
claim of the patent. So in the patent to Laist of October 9, 1883, for 
an apparatus for the manufacture of glycérine shows a water-cooled 
U-shaped pressure-tube in connection with a worm from distilling ap- 
paratus. An apparatus even more closely identical is that shown in 
the patent to G. Symons for an apparatus for separating liquid from 
gas, automatic in its opération. This latter shows no cooler, and in 
that respect only differs from the device of Drewson. But it is said 
that for the purpose of the Drewson patent — the séparation and récla- 
mation of a fiot gas from a hot liquid — the Symons patent would be 
inoperative. This failure, says Prof. Hutton, the complainant's ex- 
pert, would be due to the continuous vaporization of the hot liquid 
standing at the top of the open arm of the U-shaped tube, which he 
says would be a vaporization explosive in character, which would carry 
out through the free end of the tube its entire contents if this liquid 
was at a température above the boiling point of the liquid contents. 
Conceding this, the problem presented would be to devise a cooler 
which should prevent such vaporization. But this was not a problem 
involving the exercise of invention. The cooling devices in use in 
condensing and distilling apparatus shown in the old patents to Howe, 
Laist, Marrin, Culver, and others, shown in évidence, make it plain 
that to apply a cooler to a column of hot liquid to prevent vaporization, 
or to a column of vapor to induce condensation, would involve nothing 
more than mechanical skill in one desirous of using the Symons device 
to separate a hot gas from a hot liquid. The utilization of some of the 
devices of the distilling art to the séparation of a hot gas from a hot 
liquid might require an increased length of the legs of the U-shaped 
pressure-tubes shown therein, but this would be an obvious matter 
131 F.— 47 
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to one skilled in the art as the proper means for dealing with the différ- 
ence of pressure between the outlet pipe of a pulp digester and the 
atmosphère. 

But it is said that the Symons patent is pleaded in the answer as an 
anticipation, and that it is not, in fact, such a patent. The Drewson 
patent in suit was issued August 4, 1896. The Symons patent was is- 
sued Sept. 3, 1895. But counsel for Drewson say that this patent was 
applied for June 12, 1895 — a date antécédent to the issuance of the 
patent to Symons. The Drewson application is shown by a certified 
copy of the file wrapper and contents. The défendants offered in évi- 
dence a Patent Office printed copy of the letters patent No. 545,550, 
issued to George Symons. This contains the usual récital, "Applica- 
tion filed Jan. 17, 1895, sériai No. 535,191." Section 892, Rev. St. 
[U. S. Comp. St. 1901, p. 673], reads as follows: 

"Wrltten or printed copies of any records, books, papers or drawings belong- 
ing to the Patent Office, and of letters patent, authenticated by the seal and 
certified by the commissioner or acting commissioner thereof, shall be évidence 
in ail cases wherein the origihals could be évidence; and any person making 
application theref or, and paying the fee required by law, shall hâve certified 
copies thereof." 

This copy is not certified. But no objection was made on this or 
any other account, and the copy filed was received without any objec- 
tion of record. The practice of waiving the certificate when a printed 
copy from the Patent Office is presented is probably universal. Walker 
on Patents, § 506. If the complainant had wished to object to the 
printed copy either because it had not been certified, or because it in- 
cluded the statement . bf the date of the filing of the application, or of 
the sériai number of the application, he should hâve seasonably pointed 
out his objection, so that the complainant might h'ave an opportunity 
to supply the defect. It may be that the date of the application, now 
universally found upon the Patent Office copies of letters patent, is 
not the best évidence of the filing date, inasmuch as such date is not 
technically a part of such letters, and that the date of filing the appli- 
cation should be ' shown by a certified copy of the application itself . 
Walker on Patents, § 129. It is unnecessary to décide this. The 
practice in this circuit has been to regard the date of filing an applica- 
tion as prima fàcie shown by the date stated in the printed copies of 
patents sypplied by the Patent Office. In this case no objection to 
using the printed copy as évidence of the date of application is shown 
by the record, and no error has been assigned because the court below 
carried the date of the Symons patent back to the date of the filing of 
the application, as shown by the copy of the patent. The objection 
should hâve been made in season to hâve enabled the complainant to 
file a certified copy of the Symons application. Not having been made 
below, or if made not made upon the record, it is too late to make it 
hère. The date of letters patent is prima f acie the date of the applica- 
tion, in the absence of Other évidence of a différent date. Worley v. 
Tobacco Co., 104 U. S. 340, 342, 26 L. Ed. 821. The statement in a 
printed copy of letters patent issued and sold by the Patent Office is, 
in the absence of spécifie objection, prima facie évidence of the date 
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when the application was filed. The omission to object to évidence of 
prior invention at the proper time, because not set out in the answer as 
required by statute, is fatal, and the objection cannot be made on ap- 
peal. Roemer v. Simon, 95 U. S. 214, 220, 24 L. Ed. 384 ; Loom Co. 
v. Higgins, 105 U. S. 580, 26 L. Ed. 1177. In the absence of other 
évidence, the invention of the patent is presumed to be identical with 
that disclosed by the application. L,oom Co. v. Higgins, 105 U. S. 580, 
594, 26 L. Ed. 1177. Symons applied for his patent January 17, 1895— 
several months before the date of the filing of the Drewson application. 
The date of the first application, in the absence of any other évidence 
of the date of an invention, must be taken as establishing the date 
of the first invention. It follows, therefore, that the patent to Symons 
not only has the earlier issue date, but prima facie covers the earlier 
invention, and was therefore entitled to be regarded as an anticipating 
patent. The apparatus covered by the latter patent to Drewson is 
the apparatus of the earlier Symons patent, with a cooler added. The 
addition of a water jacket to the U-shaped tube of Symons was not 
invention. It was, at most, the application of an old device to the 
same use in a différent industry. 

The contention that the apparatus of Drewson is in some way pe- 
culiarly adapted to accomplish the saving of sulphurous acid gas, there- 
by solving a problem of great and peculiar diffkulty in the paper-pulp 
making art, has been given careful considération. But we hâve been 
unable to sustain the contention. Ail of the advantages of utilizing 
this gas when blown off from a pulp digester were well known, and the 
simple problem presented to Drewson was the arrangement of a sep- 
arator which would separate a hot gas from a hot liquid in order to 
prevent the contaminated liquor mingled with the gas from passing 
with the gas into the reclaiming tanks. He found in the old arts vari- 
ous kinds of separator apparatus, and in the patent to Symons he found 
the device best suited to his purpose, provided he could cool the liquor 
in the pressure tubes so as to prevent its vaporization. The old art 
supplied him with many forms of coolers. The best way of keeping 
the water in his U-shaped tube cool enough to prevent vaporization 
did not présent so difficult a problem as that considered in Solvay 
Process Co. v. Michigan Alkali Co., 90 Fed. 818, 33 C. C. A. 285, where 
it was held that the adaptation of a well-known method of cooling a 
column of hot liquid to the same purpose in another art was not inven • 
tion. 

The decree of the court below is accordingly affirmed. 
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CLEVELAND FOTJNDHY CO. et al. v. DETROIT VAPOR STOVB CO. 

(Circuit Court, B. D. Michigan, S. D. April 20, 1903.) 

No. 3,544. 

1. Pateitos— Process— Claim for Fonction of Mechanical Device. 

A process claim in a patent which is nothing more than for the opera- 
tive effect or function of a mechanical device described in another claim 
is invalid. 

2. Same— Validité— Oïl Btjbnee. 

The Jeavons patent No. 475,401, for an oil burner, claim 1, Is void be- 
cause granted on an amendment of the application which was not within 
the scopë of the original, or, if within such scope, for anticipation by 
patent No. 438,548 to the same inventer, and also for lack of invention 
in view of the prior art. Claim 5, for a process, is also void as covering 
only the functions of the mechanical devices described in the prior claims. 

3. Same— Infringement— Vapor Burners. 

The Jeavons patent No. 438,548, and the Jeavons and Lannert patents 
Nos. 461,219 and 467,466, each for a vapor burner, construed, and held 
not infringed. 

In Equity. On bill for infringement. 

Thos. B. Hall and Jesse B. Fay, for complainants. 
Parker & Burton, for défendant. 

SWAN, District Judge. This is a bill in equity for infringement 
of four patents, the first granted for hydrocarbon burner to William 
R. Jeavons, assignor of one-half interest to John A. Lannert (No. 
475,401) ; the second to William R. Jeavons, assignor of one-half 
interest to John A. Lannert (No, 438,548) ; the third and fourth 
patents to said Jeavons and Lannert jointly, and respectively num- 
bered 461,219 and 467,466. 

The proofs show that complainants Jeavons and Lannert hâve 
jointly retained ownership of said four patents in suit from the re- 
spective dates of their issue, and that complainant the Cleveland 
Foundry Company is the exclusive licensee under said several pat- 
ents, and was such licensee prior to the beginning of this suit. The 
bill charges infringement of each of the four patents sued upon, 
and, collectively, of ten claims of thèse patents. Complainants 
designate patent No. 475,401 as their "main patent," although last 
issued, and the other three as "improvement patents." The dé- 
fenses are: (1) That the patents are void because of want of 
invention when compared with pre-existing patents. (2) That the 
défendant does not use the combination claimed in the first patent. 
(3) That the défendant does not use the combination claimed in the 
second patent. (4) That the défendant does not use the combina- 
tion claimed in the third patent. (5) That the invention character- 
ized by the claim of the second patent is not shown and described 
with sufficient clearness therein to warrant the claims of that patent. 
(6) That the fourth patent is void, not only because of pre-existing 
patents to other persons, but is especially open to objection in that 

K 1. See Patents, vol. 38, Cent. Dig. § 6. 
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its claims are drawn to inventions shown and described in earlier 
patents to the same applicant; also that some of them are drawn 
to inventions shown and described and claimed in earlier patents 
to the same applicants. (7) That the fourth patent was so Com- 
pletel}'- and substantially changed by so-called "amendaient" dur- 
ing its progress through the Patent Office as to characterize an en- 
tirely différent invention from that which applicant sought to ob- 
tain in the first instance, and is therefore void. Especially it is open 
to this objection because the rights of other persons became estab- 
lished in the meantime. 

The "Main Patent," as the complainants style it (No. 475,401), 
was issued May 24, 1892, on an application filed December 20, 1888, 
and is for an "oil burner." The first patent chronologically is No. 
438,548, bearing date October 14, 1890, and is for a "vapor burner." 
The application therefor was filed January 6, 1890. Complainants 
style this the "first improvement patent." The next in date is 
letters patent No. 461,219, issued Gctober 13, 1891, for a "vapor 
burner," on an application filed December 19, 1890. This complain- 
ants term the "Second Improvement Patent." Next came letters 
patent No. 467,466, dated January 19, 1892, for a "vapor burner," 
on an application filed November 4, 1891. This complainants term 
the "third improvement patent." 

In 1888 the art of burning a liquid fuel had been well advanced. 
The burning or combustion of fuel means the production of a rapid 
chemical union of oxygen and either hydrogen or carbon, or the 
two together. The liquid fuel most commonly used is a hydrocar- 
bon. None of the hydrocarbons in common use (ranging from 
light gasoline to heavy kérosène) will burn as a liquid in its pure 
state. The liquid must be finely divided, sprayed or vaporized, 
and so mingled with the air that the air very greatly exceeds the 
liquid in mass. The liquid is very easily vaporized. Gasoline will 
give off vapor at a very low température, and will be vaporized in a 
very short time at a température of about 60 degrees. Its expan- 
sive pressure when vaporizing is such, even at ordinary tempéra- 
ture, that if the gasoline be poured onto water in a vessel which is 
closed except for a standpipe, the lower end of which dips into the 
water, the pressure produced by the vaporizing liquid will lift from 
40 to 50 inches of water through the pipe (at 60 or 70 degrees F.). 
The liquid expands to a vapor which occupies about 200 times the 
space of the liquid, and this must be mixed with 50 or more times 
its volume of air to burn. 

In the spécifications of the so-called "main patent," Jeavons states 
that he has "invented certain new and useful improvements in oil 
burners. My invention relates to hydrocarbon burners, and it con- 
sists in the method and construction substantially as shown and 
described and particularly pointed out in the claims." After recit- 
ing the différent ways of obtaining a distribution of hydrocarbon 
oils or vapors or combustible air, "previously in use," viz. : (1) 
The distribution of oil by capillary attraction, as by a wick, as in 
an ordinary lamp; (2) by spraying the oil by means of a jet of air 
or steam, under pressure; (3) by generating the vapor in a retort 
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in which the vapor isïsubjected to a head or pressure, and depending 
on the artificial pressure in the retort to f eed the vapor ; (4) by 
evaporating or vaporizing gasoline or other light hydrocarbon on an 
exposed surface by pâôsing a current of air over the same and then 
feéding thé carbureted air to the burner, the old and well-known 
carbureting devices being of this class. 

Jeavons déclares that his invention differs wholly f rom thèse, and 
in volves (1) the conversion of the oil into vapor by exposing the oil 
to a heated surface, and (2) then distributing or conveying the 
vapor by its gravity to the place or places where or about which 
the vapor is supplied to the burner and maintains combustion. "In 
carrying out the method, Irely," he says, "on the superior density 
or gravity of the hydrocarbon vapor, . as compared with air, to dis- 
tribute or move the vapor, in the présence of air, to the point where 
it is to be utilized in support of combustion." He provides "a chan- 
nel, holder, or space which is so inclosed or guarded as will provide 
a suitable path for the vapor and prevent disturbance by air, and 
also prevent such open and free expôsure to air as will permit the 
vapor to be consumed before it is distributed, and thus defeat the 
uniform and constant supply thereof evenly to ail parts of the 
burner." 

Af ter describing the opération of his oil burner, Jeavons says : 

"It will be seen by the foregoing description that my invention comprises 
a construction in which vapor is received and distributed in a channel or 
chamber by gravity, in such quantity as to prevent admission of air through 
the supply opening provided for vapor, and to cause a steady and uninterrupted 
flow of vapor to the combustion chamber. By the wprds 'free opening,' as 
used herein [in the spécifications], I mean an opening of sufficient area to 
supply the vapor freely to the burner, and in which no artificial or outside 
pressure is employed to cause the vapor to flow into the combustion chamber 
— such, for example, as a head of oil or other équivalent means commonly 
used in gasoline stoves to force the vapor through a jet orifice." 

The bill charges infringement ôf claims 1 and 5 of this patent. 
Thèse are : 

Claim 1 : "À hydrocarbon vapor burner, consisting of a vapor holder con- 
structed for the free and uniform distribution of the vapor therein by gravity, 
and having a free opening for the escape of the vapor, in combination with 
perforated combustion walls having a flame space between them in communica- 
tion with the said holder, substantially as described." 

Claim 5 : "The process herein described of converting liquid hydrocarbon 
into vapor and conveying and burning the vapor, which consists, first, in 
vaporizing the oil by expôsure to a heated surface, then conveying the vapor 
by gravity to the points where it is to be burned, and then supplying air to 
the vapor in limited quantifies to meet the demanda of combustion, substan- 
tially as described." 

The spécifications, exclusive of the fifth claim, do not otherwise 
mention a process than by describing the opération of the oil burner. 
The invention claimed is, "Certain new and useful improvements 
in oil burners," and the patent was granted for an "oil burner." 

It has béen held that there cannot be in the same patent a claim 
for a machine and a claim for the process of using that machine. 
Gage v. Kellogg (C. C.) 23 Fed. 891-894, and cases cited. This 
would rnake the fifth claim of doubtful validity. The "process" it 
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describes is nothing more than a claim for the operative effect or 
function of a vapor burner. This is not patentable. Risdon Iron 
& Locomotive Works v. Medart, 158 U. S. 77-79, 15 Sup. Ct. 745, 
39 L. Ed. 899; Westinghouse Co. v. Boyden Power Co., 170 U. S. 
555-557, 18 Sup. Ct. 707, 42 L. Ed. 1136. 

There is another substantial objection to this claim. The means 
claimed foi' conveying the vapor to the combustion chamber, which 
is immediately above the vapor holder, are, "conveying the vapor 
by gravity to the points where it is to be burned." As the vapor is 
confessedly of greater spécifie gravity than air, the process claimed 
is obviously irreconcilable with the law of physics. When the 
vapor has expelled the atmosphère from the vapor holder by reason 
of its greater weight, the force which carries that vapor to the 
higher plane of the combustion chambêr must be one exerted in the 
contrary direction to that of gravity. The spécifications state : 

"This clear vapor fllls the holder to the exclusion of air, so that combustion 
cannot occur therein, but occurs outside the holder between the perforated 
tubes or walls, where the air can combine with it," etc. 

This, Jeavons states (lines 109 to 112 inclusive, page 2 of spécifica- 
tions), is the space within the perforated tubes or walls shown in 
the figures, and that between the concentric walls. The expansive 
force of the liquid when vaporizing — increasing 200 times the space 
occupied by a drop of the liquid — is the true uplifting conveyance 
of the vapor. When the vapor has filled the channel space or 
vapor holder, the only agency operating to uplift it must corne 
from the vaporization of the liquid fed into the vapor holder and 
there vaporized. Its expansive pressure acts on the superincum- 
bent vapor and raises it to the combustion chamber. Each succes- 
sive drop of the liquid when vaporized crowds out a bulk of vapor 
equal to itself. Complainants' witness Morley so testifies : 

"XQ. 36. In this particular case the supply [of the liquid] consists of a 
body of gas or vapor that is generated from a mass of liquid that enters the 
trough [or vapor holder] at or very near its bottom or lowest part, and the 
vapor must rise from the point at which the liquid is substantially to the top 
level of the trough, in order to keep the trough full. Is not that so? A. 
Yes. XQ. 37. Now, what force is it that lifts the vapor from the place at 
which the liquid is located to the top of the trough? A. The expansive force 
of the vapor produced by heating the liquid." 

An interprétation of this clause has been suggested to reconcile 
it with the opération of the law of gravity, that the words "by grav- 
ity" mean that the liquid hydrocarbon is fed through the inclined 
supply pipe by gravity, and thus the vapor is conveyed "by gravity" 
to the points where it is to be burned. This recondite construction 
suggests a high degree of invention in the use of language to con- 
ceal thought, but is too farfetched and artificial to be useful. It is 
the "nose of wax * * * to make the claim include something 
more than or something différent from what its words express. 
* * * The claim is a statutory requirement, prescribed for the 
very purpose of making the patentée define precisely what his in- 
vention is, and it is unjust to the public, as well as an évasion of 
the law, to construct it in a manner différent from the plain import 
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of its terms." White v. Dunbar, 119 U. S. 47-52, 7 Sup. Ct. 72, 
30 L. Ed. 303. ■:•■;■■ 

For still another reason the fifth claim must be denied validity. 
The original application and its amen dm en ts prior to April 25, 
1892, laid no claim to a process, but defined mechanisms only. If 
the process it describes is anything more than for the use of the 
particular machine patented, it is for a différent invention (James 
v. Campbell, 104 U. S. 356, 26 L. Ed. 786 ; Wing v. Anthony, 106 
U. S. 142, 1 Sup. Ct. 93, 27 L. Ed. 110), and cannot be sustained 
on the original application and its amendments, under the authori- 
ties cited infrâ in the exâmination of the first claim. The fifth 
claim must t'herefore bè eliminated from the case. 

The sixth and seventh grounds of défense présent the funda- 
mental objections to thé : rnain patent, that, while the original ap- 
plication therefdr wâs pending in the Patent Office, Jeavons en- 
larged his claims by amending to include a différent invention from 
that set forth in the application and its amendments prior to April 
25, 1892. Each of thèse, if true, avoids the patent. Chicago & N. 
W. R. Co. v.< Sayles, 97 U. S. 554, 24 L. Ed. 1053; Miller v. Eagle 
Mfg. Co., 151 U. S. 186, 14 Sup. Ct. 310, 38 L. Ed. 121. For that 
reason they will be first considered. 

The history of the application and its vicissitudes in the Patent 
Office is as ; follows: It was filed December 20, 1888, and empha- 
sizes the open generator as distinguishing his burner from prior con- 
structions. He describes his invention substantially as follows: 

"The object ôf this invention is to produce an oil burner (1) that will not 
smell, either when starting or stopping it, (2) that will produce perfect com- 
bustion with blue flame, (3) and will be under perfect control by the operator 
to produce more or Jess heat or put it out altogether. The generator is open, 
in contradistinction to a closed generator, as is used in gasoline vapor burners. 
* * * and the gâses produced cantiot be under pressure. It has a regulat- 
ing valve between itself and tLe source of supply, not between itself and the 
flame. * * * Its purpose is to vaporize oil as f ast as it flows through the 
valves. * * * It is esseutial to hâve some little wicking to start the gen- 
erator. The generator can be of any form. AH that is necessary is that the 
flame should rise in an inclosed space, and admit the air to mix within a di- 
vided form." 

Fig. 1 shows a vertical section of a burner open around its upper 
edges. Fig. 2 is a vertical section of a pan-shaped burner. Fig. 3 
shows the burner attached to a common form of gasoline burner. 
Fig. 4 is a plain view of the burner. Fig. 5 is a détail of a dial plate 
to dénote the degree or opening of the regulating valve. A repre- 
sents the burner propér having an opening, a, at the top of a wick, 
a', laid in the channel. B represents the walls perforated to admit 
air; thèse are renlovable like a lamp chimney. C is the outlet 
valve for the oil. In Fig. 2 the burner has a cap, E, to which the 
commingling pipes are attached, and the opening, a, is within this 
cover. 

Then fbllowed five daims:' (1) A regulating valve between the 
generator and the source of supply. (2) An open generator in 
combination with perforated walls and a regulating valve. (3) An 
open generator with absorbent material, a regulating valve, and a 



CLEVELAND FOUNDRT 00. V. DETROIT VAPOB STOVK CO. 745 

source of supply. (4) Open supplemental generator, main gen- 
erator, controlling valve, perforated walls, and source of supply. 
(5) An index valve for the purpose above stated, in combination 
with the regulating valve. 

On examination it was found that no one of thèse daims could 
be allowed, because found in patents that had been previously is- 
sued. The applicant directed the cancellation of ail the claims, and 
substituted six others. Thèse in volved: (1) A generating cham- 
ber constructed to diffuse gases throughout the chamber, with an 
opening for their escape. (2) A generator open at top, and in 
combination with perforated side walls above the generator. (3) 
A generating chamber with an inclined feed pipe, a delivery pipe, 
also inclined, and valves in said pipes. (4) A generating chamber, 
inclined feed, and valve. (5) A generator, perforated concentric 
tubes, closure for top of inner tube, outer tube open. (6) A gen- 
erator with a top opening, perforated tubes, feed pipe, and valve in 
combination. 

Thèse claims w.ere ail rejected on référence to existing patents. 
Applicant directed that the first and second claims be canceled, 
and filed three substituted claims, An amendment to the fifth 
(which became the sixth) was directed, and then ail the claims ex- 
cept substituted claiihs 1, 2, and 3, and the amended sixth, were 
canceled. 

The claims then stood, after the necessary change of ordinals : 
(1) A vaporizing oil burner, having a generating chamber pro- 
vided with a contracted neck, atid an opening through said neck for 
the escape of vapor, substantially as specified. (2) In a vaporizing 
oil burner, a metallic generator provided with an opening along its 
top narrower than the chamber of the generator, in combination 
with a wall above said opening having parallel sides, said wall 
provided with perforations to admit air, substantially as set forth. 
(3) A vaporizing oil burner, having a continuous chamber and a 
continuons opening over the chamber, said opening contracted to 
less width than the chamber, in combination with perforated par- 
allel walls extending upward from about the opening, and having a 
clear, open space between them at their top, substantially as set 
forth. (4) In an oil burner, a generator having an opening along 
its top portion, with two perforated tubes, one within the other, 
forming walls extending vertically from about said opening, the in- 
ner tube being closed at its top and open at its bottom, and the outer 
tube open at its top, substantially as set forth. 

The fourth was allowed by the examiner ; the other three were 
rejected August 17, 1889. On appeal the board of examiners af- 
firmed the décision of the primary examiner, December 9, 1889. No 
further step was taken in this application until November 6, 1890, 
when applicant filed his reasons for appeal from the décision of the 
board of examiners to the Commissioner, who, on January 29, 1891, 
reversêd the décision of the examiners in chief, and sustained claims 
1, 2, and 3. Thèse, with the fourth claim allowed by the examiner, 
constituted, with the spécifications, Jeavons' application in its com- 
pletéd form. The case waà remahded by the Commissioner to the 
primary examiner. That officer, on February 25, 1891, the case 
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having been reopened 'by the Commissioher, held that the inven- 
tion claimed is anticipâted by applicant's former patent No. 438,- 
548, granted October 14, 1890, "vapor stoves," and rejected the ap- 
plication. To this ruling Jeavons submitted, and on April 25, 1892, 
direçted the cancellation of the drawing and of the spécifications, 
and claims which' had been sustained by the Commissioner, and 
substituted another drawing. His acquiescence in that ruling and 
in the rejections preceding it conclude Jeavons from denying the 
lack of invention in those claims and the identity of the invention 
set forth in his original application of December 20, 1888, and ail its 
amendments made prior to April 25, 1892, with that covered by the 
patent of October 14, 1890, which was applied for and granted pend- 
ing the patentee's application of December 20, 1888. Notwith- 
standing the fact that Jeavons had thus obtained a patent for ail 
that was patentable in his application of December 20, 1888, as it 
stood prior to April 25, 1892, and it had thus beconie functus of- 
ficio, on April 25, 1892 — one year and two months after the examiner 
had so decided, and over three years and four months after the filing 
of the original application of December 20, 1888 — he resurrected 
(for amendmeilt only) the application which the examiner had ruled 
was anticipâted by his patent of October 14, 1890, so far as to direct 
the cancellation of the drawing, the substitution of a new drawing 
therefor, the cancellation of the spécifications and claims, and the 
insertion of new spécifications and claims. May 2, 1892, he in- 
structed thé Patent Office to "efase the entire description and claims 
submitted in amendment filed April 25, 1895," and substituted the 
following, i. e., those on which the "main patent" was granted. 
For compafison, the claims rejected and those held anticipâted by 
the patent of October 14, 1890, those of April 25, 1892, and those of 
the patent in suit, are set forth in parallel columns: 

Claims rejected or anticipâted: 

Having thus described my invention, what I claim as new and désire to 
secure by letters patent is :' 

(1) In an oll burner, a regulating valve between the generator and the source 
of supply, sûbstântially as set forth. 

(2) In an oil burner, an open generator in combination with perforated walls 
and a generating valve, sûbstântially as set forth. 

(3) In an oil burner, an open generator in combination with absorbent ma- 
terial, a regulating valve, and a source bf supply, sûbstântially as set forth. 

(4) In an oil burner, the open supplemental generator, main generator, con- 
trolling vajhre, perforated walls, and 1 source of supply, Sûbstântially as set 
forth. 

(5) In an oil burner;, a regulating valve between the generator and source 
of supply, in combination with ah index flnger and! an Index plate to dénote 
the degree of opening' of the valve, whereby the amount of oil flowing through 
the valve is accuràtely determihed, sûbstântially as set forth. 

Witnesses : . . . , William E. Jeavons. 

I. T. Corey. 
H. T. Fisher. 

Claims of April 25, 1892, and those of "Main Patent," erase claims, and 

insert: ,;.■,;.■..■ . - ■ . 

(1) In an; oil burner, a generating chamber, eonstructed to diffuse the gases 
throughout the chamber, and an opening for the escape of the gases, sûb- 
stântially aà 'set forth. 
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(2) In an oil burner, a generator provided with an opening along its top, 
in combination with perforated walls extending from either side of the said 
opening and serving to conduet the vapor and admit air thereto, substantially 
as set forth. 

(3) In an oil burner, a generating chamber, a delivery pipe set at an in- 
clination to the chamber, a supply pipe at an angle to the delivery pipe, and 
a valve in the angle of said pipes, substantially as set forth. 

(4) In an oil burner, a generating chamber, a delivery pipe set at an in- 
clination to said chamber, and a valve to close the delivery pipe, said pipe 
having a channel beneath the said valve open to the generating chamber, 
whereby the oil in said pipe will be discharged and consumed after the valve 
is closed, substantially as set forth. 

(5) In an oil burner, a generator having an opening along its top portion, 
with two perforated tubes, one within the other, forming walls extending ver- 
tically from above said opening, the inner tube being closed at its top and the 
outer tube open, substantially as set forth. 

(6) In an oil burner, a generator provided with an opening in its top to 
allow a free escape of the vapor and perforated walls about said openings, 
in combination with an inelined delivery pipe for feeding oil to the generator 
and a valve to control the flow of oil, substantially as set forth. 

Erase claims 1 and 2, and insert : 

(1) A vaporizing oil burner, having a generating chamber provided with a 
contracted neck and an opening through said neck for the escape of vapor, 
substantially as set forth. 

(2) In a vaporizing oil burner, a generator provided with an opening along its 
top narrower than the chamber of the generator, in combination with a wall 
above said opening having parallel sides, said wall provided with a séries of 
perforations to admit air, substantially as set forth. 

(3) A vaporizing oil burner, having a continuous chamber and a continuous 
opening over the chamber, said opening contracted to less width than the 
chamber in combination with parallel perforated walls extending upward 
from about the opening and having a clear open space between them at their 
top, substantially as set forth. 

Amendment August 6, 1889. 

The Commissioner of Patents: 

In the matter of the application of William B. Jeavons, oil burners, flled 
December 20, 1888, No. 249,151, claim 1, Une 1, erase "a" and insert "an un- 
ventilated." 

In claim 2, Une 1, insert "metallic" before "generator," and erase "a séries 
of" in Une 4. 

Erase claim 3, and substitute : 

(3) A burner for diffusing and burning hydrocarbon gases, consisting of a 
nonventilating continuous chamber, having an opening above contracted to 
less width than the chamber, in combination with parallel perforated walls 
extending upward from about the opening, substantially as set forth. 

Erase claims 4 and 5. 

Change ordinal of claim 6 to "4," and amend said claim 6 by erasing in 
last line "and the outer tube open," and inserting "and open at its bottom and 
the outer tube open at its top." 

Erase claim 7. 

Appeal taken September 27, 1890 ; décision affirmed December 9, 1889. 

Appeal to Commissioner, November 6, 1890 ; décision reversed January 29, 
1891. 

Reopened and rejected February 19, 1891. 

Amended by flling substitute spécification April 25, 1892. 

Having thus described our invention, what we claim as new, and désire to 
secure by letters patent, is : 

(1) A hydrocarbon vapor burner, consisting of a vapor holder constructed for 
the free and uniform distribution of the vapor therein, and having an opening 
for the escape of vapor, in combination with perforated combustion walls 
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having a flame space between them in communication with the said opening, 
substantially as described. 

(2) A vapor. borner provided. with a vapor chamber having walls to confine 
the vapor, whereby the vapor is caused to travel uniformly to ail parts of the 
chamber, and an opening in said chamber for the escape of vapor, in conibina- 
tion with perforated tubes having a flame space between them open to said 
chamber, substantially as described. 

(3) The process of producing and distributing clear hydrocarbon vapor, con- 
sisting in feeding the oil in suitable quantity to a heated surface and thereby 
«onverting the oil to a vapor, and then conducting the vapor, unmixed with 
air, by gravity to the point where it is to be burned, substantially as described. 

(4) The process herein described of converting liquid hydrocarbon into vapor 
and distributing and burning the vapor, which consists, first, in admitting the 
oil to a metallic surface heated to a degree which will vaporize the oil, theu 
distributing the clean vapor thus produced to the points where the vapor is 
burned, and then supplying air to the vapor at successive élévation and in 
limited quantity, and burning the mixture, substantially as described. 

(5) In an oil burner, a generator having an opening along its top portion, 
with two perforated tubes* one within the other, îorming walls extending ver- 
tically from aboùt said opening, the inner tube being closed at its upper portion 
and open at its bottom, and the outer tube open at its top, substantially as 
described. H. T. Fisher, Atty. 

Having thus described my invention, what I claim is : 

(1) A hydrocarbon vapor burner, consisting of a vapor holder constructed for 
the free and uniform distribution of vapor therein by gravity, and having a 
free opening for the escape of vapor, in combination with perforated combus- 
tion walls having a flame space between them in communication with said 
holder; substantially as described. 

(2) ?A vapor burner having a channel in which the vapor is distributed or 
conveyed by gravity-, 'substantially as described. 

(S) j A Vapor -burner having a vapor receiving and conveying channel or 
chamber provided with a free opening of relatively small area communicating 
with the combustion chamber, in combination with a combustion chamber 
having openings for the admission of air to support combustion, substantially 
as described. 

(4), The process herein ' described, consisting, first, of converting the oil into 
vap«j and then conveying the vapor by gravity to the place where it is 
oxygenized, substantially as described. 

(5) The process herein described of converting liquid hydrocarbon into va- 
por, and conveying and burning the vapor, which consists, first, in vaporizing 
the oil by exposure to a heated surface, then conveying the vapor by gravity 
to the points where it is to be burned, and then supplying air to the vapor in 
limited quantities to meet the demands of combustion, substantially as de- 
scribed. 

It is évident that the purpose of ingrafting the "amendments" of 
April 25 and ,May 2; 1892, upon the original application of Decem- 
ber 20, léS8J was to give continuity to that application, and thereby 
enable the applicant to assert anticipation of ail improvements or 
devices Which had gone into use or been made in the three years and 
four m'otltfe between December 20, 1888, and May 2, 1892. In 
Railway Company v. Sayles, 97 U. S. 563, 24 L. Ed. 1053, where a v 
amended application and model, upon which a patent was issueiï. 
was filed five years after the original application, the court said : 

"If ttie amended application and model filed by Tanner five years later em- 
bodied any material addition tp or variance from the original — anything new 
that was not comprised in that- — such addition or variance can not be sus- 
tained on the original application. The law does not permit such émarge- 
ments of an Original spécification, which would interfère with other inventors 
who hâve entered the field in the meantime, any more than it does with the 
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case of reissues of patents previously granted. Courts should regard with 
jealousy and disfavor any attempts to enlarge the wcope of an application 
once flled, or of a patent once granted, the effect of which would be to enable 
the patentée to appropriate other inventions made prior to such altération, or 
to appropriate that which has in the meantime gone into public use." 

In Michigan Central R. R. Co. v. Consolidated Car Heating Co., 
the Circuit Court of Appeals, in an elaborate opinion by Judge Sev- 
erens (67 Fed. 125-130, 14 C. C. A. 232), applied the same doctrine. 
In that case the patentée of a car-heating device filed spécifications 
and drawings in which he made no claim for an arrangement of 
steam pipes, without which his application was valueless. Seven 
months thereafter he amended his spécifications. Of the new fea- 
ture introduced by the amendment Judge Severens says (page 129, 
67 Fed., page 240, 14 C. C. A.) : 

"The combination is useless without that feature, and the bringing it in 
would be the last step in reaching suecess. If it was invention, it was an 
invention not hinted at in the original application ; and, if the patent is to be 
restricted to the substance of the application, the claim is invalid because the 
invention was not useful. * * * We are of the opinion that the second 
claim cannot be supported in view of the history of that élément of the com- 
bination without which the Invention is not useful, and that the patent as to 
that claim is therefore void." 

In the American Bell Téléphone Co. v. National Téléphone Co. 
(C. C.) 109 Fed. 1005, Judge Addison Brown cites the foregoing 
authorities, and the opinion of Mr. Justice Bradley in Consolidated 
Electric Eight Co. v. McKeesport Co. (C. C.) 40 Fed. 21, 26 et seq., 
for his conclusion that the Berliner patent — 

"Is invalid for the reasons that the power to amend an application does not in- 
clude the power to change the nature of the invention ; that the right to amend 
or the right to complète an application under section 4894, Eev. St. U.- S. [U. 
S. Comp. St. 1901, p. 3384], does not give the right to transform completely ; 
that the only remedy for a radical mistake in substance so serious as to 
require a transformation so complète as is hère shown is a new application." 

See, also, Consolidated Fruit Jar Co. v. Bellaire Co. (C. C.) 27 
Fed. 381. 

The rule of décision that a reissued patent cannot be expanded to 
embrace a new invention is as stated by Mr. Justice Bradley in 
Railway Co. v. Sayles, supra, equally apposite to the enlargement 
of an application or spécifications by amendment. The enforce- 
ment of this rule in the case of reissues is not conditioned upon the 
fact that other patents hâve been applied for or granted before the 
reissue was taken out. It is absolute and positive. In White v. 
Dunbar, 119 U. S. 47-52, 7 Sup. Ct. 72, 30 L. Ed. 303, Mr. Justice 
Bradley states its reason thus : 

"We attach no importance to the fact that, between the date of the original 
patent and the application for the reissue, the patent to Pecor [one of ap- 
pelants] and Bartlett was granted. * * * The circumstance that other 
improvements and inventions, made after the issue of a patent, are often 
sought to be suppressed or appropriated by an unauthorized reissue, has some- 
times been referred to for the purpose of illustrating the evil conséquences of 
granting such reissues, but it adds nothing to their illegality. That is do- 
ducted from gênerai principles of law as applied to the statutes authorizing 
reissues and affecting the rights of the government and the public." 
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The reasons which prohibit and penalize the abuse of the priv- 
ilège of amending a defective patent equally condemn and invali- 
date the perversion by amendment of an application for one inven- 
tion into an application for another. 

Comparison of the original application of December 20, 1888, 
and its amendments with that of May 2, 1892, is démonstrative that 
the first had not a feature in common with the latter — except in its 
références to the prior art — which was not rejected on référence, or 
anticipated by Jeavons' patent of October 14, 1890. The latter 
patent embraced ail that he could rightfully claim prior to April 25, 
1892, under the application of December 20, 1888. After the issue 
of the patent of October 14, 1890, any amendment of the application 
which that patent necessitated must be for a new invention not pat- 
entable under the application and its amendments before that date. 
Thèse faets are décisive that the additions to and departures from 
the original application and its amendments prior to April 25, 1892, 
found in the "amendment" of May 2^ 1892, évidence new matter not 
comprised in the application or anticipation by the patent of Oc- 
tober 14, 1890 ; that "such" additions or variations cannot be sus- 
tained on the original application, as is said in Sayles v. Railway 
Co., supra, and that if the substituted spécifications of May 2, 1892, 
contain any invention, "it was an invention not hinted at in the 
original application." Whether the "main" patent, as complainant 
claims, displays invention of a primary character or not, if the com- 
bination in claim 1 was described in the original application and its 
amendments prior to April 25, 1892, it was anticipated by the patent 
of October 14, 1890, or, if it was not within their scope, it was 
for a new invention and cannot be upheld. Of course, Jeavons can 
hâve no benefit of any claims rejected by the Patent Office in the 
rejection of which he acquiesced. For thèse reasons, the first and 
fifth claims must be held invalid. 

While the history of this patent is held fatal to its validity, the 
importance of the controversy and the exhaustive discussion by 
counsel of the other vital points in the case forbid that the disposi- 
tion of interests of such moment involving expensive litigation 
should be rested on a single ground. 

The défenses that claims 1 and 5 are drawn to invention shown 
and described in the earlier patent of Jeavons, and are also void for 
want of invention, hâve been fully argued, and may be briefly con- 
sidered together. They lead to the saffle resuit. There are verbal 
différences bëtween thé descriptions of the "vapor holder" of claim 

1 on the main patent and the "generator," "generating chamber," 
"continuous chamber," "channel," "space," "holder," etc., as this 
élément is variously termed in rejected claims 1, 2, 5, and 6 of the 
first amended application, and anticipated claims 2, 3, and 4, the first 

2 of which are allowed on appeal by the Commissioner and the 
last by the' examiner, but thèse différences are only verbal. If they 
présent variations of name and form, they do not suggest invention. 
As the claims made in the amended application as it stood prior to 
April 25, 1892, were anticipated by the patent of October 14, 1890, 
claim 1 of the main patent is equally defeated if its équivalent was 
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avoided by that patent or included in substance in any rejected 
claim made prior to April 25, 1892. The fact that in each and ali 
of the claims mentioned, including claim 1 of the patent sued upon, 
the generator or vapor holder is claimed only in combination, is con- 
clusive that it was old in the art. The same is, of course, true of 
every élément of the claim. . Rowell v. Lindsay, 113 U. S. 97, 5 
Sup. Ct. 507, 28 L. Ed. 906 ; Miller v. Brass Co., 104 U. S. 352, 26 
L. Ed. 783. 

The vapor chamber or holder was quite as clearly described in 
claims 1, 2, 5, and 6 of the first amendment, and 2, 3, and 4 of the 
second and third arnendments above mentioned, as in claim 1 of 
the patent, unless the words "constructed for the free and uniform 
distribution of vapor therein by gravity" define construction, which 
differs, for example, from claim 1 of the first amendment, which is 
"for * * * a generating chamber constructed to diffuse the 
gases throughout the chamber and for an opening for the escape of 
the gases." This cannot be claimed unless the words "by gravity" 
hâve that effect. This is hereafter considered. Claims 1, 2, 5, and 
6 of the first amendment were characterized by the examiner as 
"vague and indefinite," as defining "the generator by its function, 
and not by its construction." This objection equally obtains to 
the vapor chamber of claim 1 of the main patent. It is not differen- 
tiated in structure or description from its rejected predecessors in the 
application by the words "by gravity." Thèse serve only to state the 
means by which distribution of the vapor is effected, viz., the greater 
spécifie gravity of the vapor as compared with air. The opération of 
that law in the distribution of hydrocarbon vapors was not Jeavons' 
discovery, nor is it claimed that it was first secured by any thing in 
form or construction peculiar to his vapor chamber. It is présent and 
operative in every generator. In the anticipated patent (spécifications, 
p. 1, lines 73 to 78, inclusive) he says : 

"It is, of course, understood by persons skilled in the art, that the vapors 
of petroleum are heavier than the atmosphère, and in a burner of this char- 
acter the vapor tr^vels around and fllls the walled and covered chamber before 
it will voluntarily escape therefrom." 

To utilize the vapor accumulated in the generator there must be, 
what Jeavons calls in claim 1, "a free opening for the escape of vapor, 

* * * of sumeient area to supply the vapor freely to the burner, 

* * * or combustion cannot be efïected." The necessity of such 
an opening is a truism in ail generators. The last élément in this com- 
bination, "the perforated combustion walls having a flame space be- 
tween them in communication with said holder," are the familiar "con- 
centric perforated combustion tubes" in use before 1864, as shown in 
Morrill's patent of that year. United Blue Flame Oil Stove Co. v. 
Glazier, 119 Fed. 160, 55 C. C. A. 553. 

This analysis of the claim, if correct, establishes that each élément of 
its combination was old and well known. The history of the art shows 
that most ofthem, if not ail, had been associated in earlier construc- 
tions. Each performs the same function in the same way as the cor- 
respondirig élément in earlier devices— possibly with a greater degree 
of effkiency — and aside from the verbal disguises employed to conceal 
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its agèand its identity with its predecessors in the art, and its attempt 
to appropriate the law of gravity as a novel élément, the combination 
présents nothing new, and claim 1 defines nothing by construction to 
distinguishit from the daims rejected by the examiner and renounced 
by the patentee's acquiescence, or from those anticipated by the patent 
of October 14, 1890. The argument hased upon the utility and sala- 
bility of the vapor burner is answered in Grant v. Walter, 148 U. S. 
547-556, 13 Sup. Ct. 699, 37 L. Ed. 552, where the court held that a 
useful and popular article lacking in novelty was not patentable, adding : 

"The advantages claimed for it, and which it no doubt possesses to a con- 
sidérable degree, cannot , be held to change this resuit, it being well settlwl 
that utility cannot eontrol the language of the statute, whieh limits the benefit 
of the patent làws to things which are new as well as useful. The fact that 
the paterited article has gone into gênerai use is évidence of its utility, but 
not coriclusive of that, and still less of its patentable novelty. McClain v. 
Ortmayer, 141 U. S. 419-425 [12 Sup. Ct 76, 35 L. Ed. 800], and authorities 
there cited." 

Complainant has planted its case upon the proposition that patent 
No. 475,401 is the "main patent" — "fundamental patent" — is for a 
generic invention, and was first applied for, while the earlier patents 
were for subordinate spécifie inventions. If this be correct, the con- 
clusions reached as to the former should be décisive of the subsidiary 
devices. Each of the improvement patents, however, is made the basis 
of an attack upon the def endant's construction, and must be separately 
considered. 

The bill charges défendants with the manufacture, use, and sale of 
vapor bufnérs, each "embodying and conjointly usingall the inventions 
described and claimed" in the patents sued upon, "and that défendants 
threaten to continue the manufacture and sale in this country of such 
vapor burners, in which are embodied and conjointly used in one 
unitary structure ail the inventions severally described and claimed in 
said letters patent." The proofs fail to support this allégation. It would 
be impossible to incorporate in one operative construction the various 
types of "vapor distributing chambers" in the four patents sued upon, 
and, if so incorporated, the résultant mechanism would be an aggre- 
gation of inharmonious parts. Unfortunately complainant has failed to 
designate Upon which of the 10 claims of the 3 earlier patents charges 
of infringement are predicated. The labor of their examination se- 
riatim in the search for supposed resemblances between thèse and de- 
fendants' construction has thus beeri greatly increased. 

First Improvement Patent, No. 438,548. 

The claims of this patent rest in combination only. Défendants' 
burner has not the closed distributing chamber, nor the narrow open- 
ing along one edge thereof, which are éléments of claim 1. Claim 2 
is not infringed — défendants hâve not the closely fitting cover of this 
claim. Claim 3 — défendants' construction does not show a cover nar- 
rower than the. base. Claim 4 — "Complainant's Expérimental Exhibit" 
— défendants' burner reveals nothing which can be identified as "a 
détachable cover forming a vapor cover," resting its edges in différent 
planes. Claim 5— t-the proofs in the case do not point to infringement 
of this claim. 
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.Second Improvement Patent, No. 461,219.. 

The burner described in the spécifications and claims of this patent 
is a pronounced departure in form and appearance of some of their élé- 
ments f rom those shown in complainant's other patents. The prominent 
éléments are: 

"A bowl or cup * * * having a substantially vertical flange, a, about 
it outside, of such depth as will afford a vapor distributing chamber. * * * 
The bottom of the bowl is studded with a number of hollow tubular projec- 
tions having a limited space between them, as seen in Fig. 1, and rising sub- 
stantially to the level of flange a. Thèse projections are open throughout so 
as to take in air from the bottom, and each one is provided with a perforated 
tube or chimney, C, flxed flrmly therein, ail the said tubes rising to a common 
level." 

The verbiage of this description, as in those of the other patents in 
suit, does not prevent récognition of the "perforated combustion tubes" 
familiar to the art, seated in the metallic bands which are attached to the 
bottom of the vaporizing chamber, and are of such height as to exclude 
the air from the tubes below their perforations, and thus prevent com- 
bustion in the vaporizing chamber. The hollow tubular projections in 
which the combustion tubes are fixed serve, therefore, the same purpose 
by practically the same means used in the prior art, viz., the élévation 
of the lowest perforations of the combustion tubes or chimneys above 
the vapor chamber. There is nothing in défendants' burner corre- 
sponding to the combination of any claim of this patent. The drawing 
portrays a vapor burner so entirely dissimilar in structure from de- 
fendants' as to discourage search for a combination characteristic of 
the former which the latter has appropriated. If the "burner bowl" of 
the former is a patentable, new, and distinct élément in the terminology 
of mechanics from the polynominal part of claim 1 of the "main" pat- 
ent which figures in successive stages of the application as a "gener- 
ator," "vapor chamber," "holder," "channel," "space," etc., défendants' 
burner does not possess it. If it is the same élément under a new name, 
varied only in form but identical in function, it is the héritage of ail 
inventors, and is shown in the "first improvement" patent of October 14, 
1890, under one of its many aliases, and in the claims rejected on référ- 
ences, notably in amended claim 1. The claims are so narrowed by their 
terms and the earlier constructions that if any patentable merit can be 
found in them it is restricted to its spécifie construction. 

Third Improvement Patent, No. 467,466. 

The single claim of this patent is for "a vapor burner bowl constructed 
with closed walls upon its sides, one of which is higher than the 
other in respect to the bottom of the bowl, and the two lower walls 
forming a vapor diffusing channel between them and perforated tubes 
forming the combustion chamber of the burner, substantially as de- 
scribed." This is also a merely structural patent for a combination of 
old éléments, and therefore, because of the almost exact similitude of 
its leading élément — the vapor bowl — to that of the last preceding pat- 
ent, is not entitled to any liberality of construction, and is not infringed 
if patentable. Its patentability need not be discussed at length. In the 
131 F.— 48 
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spécifications (page 1, lines 24 to 32, inclusive) the patent of October 

14, 1890, is sought to be distinguished, and it is stated that : 

"In the original patent referred to, the vapor diffusing or distributing 
chamber was wholly outside of tlie combustion tubes, and the vapor fed there- 
f rom into the space betweén the tubes. In the présent invention the outside 
chamber is dispensed with, and the burner bowl between the combustion tubes 
is utilized as a diffusing or distributing portion or space for the vapor." 

This change of the relative positions of the tubes and the vapor 
chamber or "burner bowls" scarcely rises to the dignity of invention. 
It is a rnerely structural variation, which places the combustion tubes in 
the burner bowl or vapor chamber instead of above it, and like changes 
are made in other éléments to limit combustion of the vapor to the space 
below the perforations of the tubes. AH the parts sustain the same 
mutual relations and perform the same functions in the same way and 
by the same means in their new locations as in former mechanisms. 
The "second improvement patent," with its numerous perforated tubes, 
"dispensés with the outside [vapor] chamber," and the burner bowl be- 
tween thèse metallic seats (or perforations) is also "utilized as a 
diffusing or distributing chamber" equally with the construction shown 
in the "third improvement patent." 

The Claim of invention, in the light of the history of the art and of 
the "main patent," includihg its rejected and anticipated daims, is 
of such doybtful merit that, updn the question of mechanical equiv- 
alency of défendants' burner, "that doubt should be resolved against 
the patentée," when, as hëre, the claims contain the. words "substan- 
tially as described or set forth." Hobbs v. Beach, 180 U. S. 399- 
400, 21 Sup. Ct. 409, 45 h. Ed. 586. In Westinghouse v. Boyden 
Power Co., 170 U. S. 537-558, 18 Sup. Ct. 707, 42 L. Ed. 1136, it is 
said that the words " 'substantially as described' hâve been uniformly 
held by us tb import into the claim the particulars of the spécifications." 
The application of the rule is fatal to the charge of infringement. The 
claim vigorously limits the relative height of "* * * sides, one 
of which is higher than the other," by the language of the spécifica- 
tions (page 1, lines 45 and 46) — "say three times as high, or in that 
neighborhood"— and the drâw'ing emphasizes this limitation. In de- 
fendants' burner the height of the sides is as 1 to 1% instead of 1 to 3. 
Défendants' burner has no vapor bowl, but a vapor chamber of radically 
différent construction. This patent is not infringed. 

The number of exhibits> the volume of the record,, including the pro- 
ceedings in the Patent Office, and the history of the art, and the numer- 
ous claims involved, hâve necessitated long and laborîous examination 
of the mattefs in issue. Many points presented in argument and aris- 
ing upon the patents sued upon, but unnoticed in the opinion, hâve re- 
ceived attention, but their détermination is not calléd for in the view 
taken of the case. 

The bill is dismissed, with costs. 
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S. A. COOK & CO. et al. v. HEYWOOD BROS. & WAKEFIELD CO. et al. 

(Circuit Court, E. D. Pennsylvania. August 1, 1904.) 

No. 43 

1. Patents— Inventions in Same Aet. 

A patent for an improvement in chairs having an adjustable back, and 
one for a similar device as an improvement in articles of furniture having 
a swinging member, are in the same art ; only inechanical skill being re- 
quired to adapt the device to the différent articles. 

2. Same— Infbingement— Impbovement Patents. 

Where an invention is for an improvement on a known machine by a 
mère change of form or combination of parts, the patentée cannot treat 
another as an infringer who has improved the original machine by the 
use of a différent form or combination performing the same function. 

3. Same— Improvement in Fubnitube. 

The Bowen patents, No. 667,162, for an improvement in chairs, and No. 
678,219, for an improvement in furniture, both relating to a ratchet device 
for use on articles of furniture having a swinging member, are not in- 
fringed by the device of the Luppino reissued patent, No. 11,919. 

In Equity. On final hearing. 

J. S. Barker and H. H. Bliss, for complaînants. 
Southgate & Southgate, for respondents. 

HOLLAND, District Judge. The complaînants allège and set fortb 
in their bill for a preliminary injunction that the défendants hâve in- 
fringed claims 1 and 4 of letters patent, granted to G. A. Bowen, No. 
667,162, January 29, 1901, for improvements in chairs, and claims 5 
and 6 of letters patent granted to said Bowen, No. 678,219, July 9, 
1901, for improvements in furniture, which patents are assigned to and 
owned by them. Défendants claim they are using a device shown in 
patent to Joseph Luppino, No. 11,919, reissued July 2, 1901. The dé- 
fense set up and relied upon by the défendants is (1) that the claims 
in suit are invalid and void by reason of anticipation by the prior art ; 
and (2) that défendants' patented device does not infringe any claims 
of the patents in suit. The bill of complaint allèges that the improve- 
ments in question are of great utility, and that complainants hâve man- 
ufactured and supplied to the trade articles of furniture, and partic- 
ularly chairs, made according to the aforesaid letters patent, and hâve 
uniformly securely affixed to such articles of furniture plates bearing 
the word "Patented," together with the dates of issue of such patents, 
respectively. The answer dénies the utility of the said improvements, 
and any manufacture thereof for the trade by the complainants. Mr. 
Melville E. Dayton, the only witness called by the complainants as a 
mechanical expert, himself an inventor of an adjustable chair, who is 
acquainted with the sale and kind of chairs in the market for the last 
five years, failed to find any Morris chairs employing the back-adjust- 
ing device of the Bowen patents in suit prior to his connection with 
this case, so that as the complainants, in their case thus presented, are 

1Î 2. See Patents, vol. 38, Cent. Dig. § 38. 
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standing on theirnaked rights, there simply is involved the construc- 
tion of the patents in suit. 

In the first patent, claims 1 and 4, alleged to be infringed, are as 

follows : 

"(1) The coinbiuation with the seat-frame and the hinged back, of a pivoted 
pawl carried by one of said parts, a catch or ratchet plate carried by the 
other, and provided with two tracks separated by a dividing rib or projection, 
which is provided with projections to be engagea by the pawl upon one side, 
the two tracks being çonnected, whereby the pawl may pass from one to the 
other, substantially as set forth." 

"(4) The coinbinatlon with a seat-frame and swinging back, of a pawl, D, 
having a pin, d, projecting therefrom at its free end, a ratchet-plate carried 
by the seat-frame in rear of the hinge connection of the swinging back, the 
said ratchet-plate being provided with a circumferential flange and a separat- 
ing-strip or central rib, 4, which is provided with projections or ratchet-teeth 
upon its upper and rearmost face, the said circumferential flange and central 
rib being constructed substantially as shown, whereby there are formed two 
curved ways, 5 and 6, çonnected at their ends, in which the pin, d, of the pawl 
travels as the back is swung from one position to another." 

In order that the device defined in thèse claims may be understood, 
it is only necessary to quote from the description, where the device, its 
manner of construction, and mode of application are fully explained : 

"My invention relates to chairs of the type having swinging and adjustable 
backs, and has for its object to improve the means whereby the back is held 
in a more or less inclined position. In drawings, A represents the seat-frame 
of the chair ; B represents the swinging back, hinged at its lower edge to the 
seat-framè, the back being supported between the rear portions of the anus. 
Kach side bar, C, of the back is provided with a swinging pawl, D, which is 
provided with a projection or pin, d, adapted to engage with a catch-plate or 
retaining device carried by tlie frame pf the chair on either side of the said 
frame. The plate is surrounded by a circumferential flange, 3, within which 
flange and projecting from the plate is a stationary rib or parting-strip, 4, in 
figure 5, substantially parallel with the opposite sides of the flange, 3, so that 
there are formed two tracks or ways, 5 and 6. between the circumferential 
flange and the central rib, one way on either side of the Iatter. The circum- 
ferential flange and central parting rib or pièce, 4, are so shaped that the ways, 
5 and 6, are curved, the concave or inner sides of the curves being toward the 
base or hinged end of the back. The lower or rear sideof the rib, 4, is plain 
and concentric with the portion of the flange, 3, which is opposite thereto, 
while the opposite outer or upper edge of the rib is serrated or provided with 
a séries of projections, 7, with which the pin or projection, d, may engage. 
The pawl, D, is pivoted to thé side bar of the swinging back at such a point 
that this pivot is always «boye the projection or pin, d, when the device is in 
opération ; and the construction of the catch or ratchet device is such that 
when the back is swiing forward and into an upright position, carrying the 
pin, d, to the upper forward end of the ratchet device, the hinge of the pawl 
is forward of the pin or projection, d, and, when the back is swung to the other 
extrême of its movement, then the hinge connection of the pawls, D. is in rear 
of the pins, d, as they lie at the lower rearward end of the catch or ratchet- 
plate. The reason for this construction and arrangement is to cause the pawls 
to readily swing by gravlty at the end of eâch movement of the back, so as to 
freely clear the central ribs or projections, 4. To secure the action of the pawl 
just described, it is necessary that the arc through which the pivoted end of 
the pawl moyes as the back is being swung from one extrême of position to the 
other should be différent from that through which the free ratchet-plate- 
engaging end moves, and this is secured by constructing the ratchet-plate so 
that the part Which unités the two ways at one end (the lower end in the 
form of invention shown) is nearer to the hinge or fulcrum of the swinging 
back than are the opposite çonnected ends of the ways. It will be seen by 
referring to Fig. 3 that when the chair-back is swung forward into a sub- 
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stantial upright position the pins, d, are drawn forward and out of engage- 
ment with the ratcheted sides of the ribs, 4, and then fall therefrom into the 
upper forward ends of the ways, 5. As the chair-back is moved rearward the 
pins on the pawls travel without obstruction down and backward along the 
ways, 5, until they pass the lower ends of the ribs, 4, at which time the hinge- 
line of the pawls, D, will be rearward of the projections or pins, d, so that as 
soon as the pins or projections on the pawls escape the lower ends of the ribs 
the pawls will swing rearward by gravity, and opposite the lower ends of the 
ways, 6. If now the chair-back be lifted, the pins, d, will be carried upward 
into the ways, 6, and, by the time the first projections or ratchet-teeth upon the 
upper faces of the ribs are reached, the hinge-line of the pawls will hâve 
passed forward of the pins, so that the latter will freely engage with the said 
projections, and, as the chair-back is moyed further forward and upward, the 
pawls will engage with the ratchet-teeth one after another, holding the chair- 
back in the angular position to which it may be adjussted." 

The daims of the second Bowen patent alleged to be infringed are 
5 and 6, as follows : 

"(5) The combination with the frame of an article of furniture, a swinging 
member thereof, and hinging parts uniting then], of a ratchet and pawl en- 
gaging with the said relatively movable parts for holding the swinging member 
in différent positions, the said ratchet comprising an attaching plate, a rack 
with which the pawl engages, and a circumferential flange surrounding the 
rack, and spaced therefrom, whereby a way is formed entirely around the rack, 
in which way the pawl is arrangea to move, the said flange being slotted at 
one point to permit the séparation of the pawl, substantially as set forth. 

"(ti) The combination with the frame of an article of furniture, a swinging 
member thereof, and hinging parts uniting thein, of a swinging pawl having a 
laterally projecting pin, and a ratchet with which the pin engages", thèse parts 
being arranged to hold the swinging member in différent positions, and the 
ratchet being inclined downward, and comprising an attaching-plate, a rack 
with which the pin of the pawl engages, and a circumferential flange surround- 
ing the rack, and spaced therefrom, and arranged to inclose a way in which the 
pin of the pawl moves, the flange being slotted on its upper side at 12 to permit 
the passage of the pin of the pawl into the way of the ratchet, substantially 
as set forth." 

This patent relates to the same device described in connection with 
the first patent to Bowen, with the addition of a slot in the upper 
flange of the two-track ratchet-plate, for the purpose of separating the 
pawl pin from the ratchet-plate, thereby enabling the parts of the 
article of furniture to which it may be adjusted to be separated for 
transportation or packing, and for the purpose of easy and ready ad- 
justment when the article of furniture is to be put together for use. 

In order that it may be fully understood just what Bowen has pat- 
ented, and whether the défendants hâve infringed, it will be necessary 
to take a review of the prior state of the art at the time the two patents 
were issued to Bowen, and the Luppino patent, under which the device 
of the défendants is made; and, before doing so, we might observe 
that while the complainants' first patent is for an improvement in 
chairs, and the second patent is an improvement in furniture, as set 
forth in the respective descriptions, yet, in the construction of thèse 
patents, we shall hold that they are a patent for chairs or furniture, 
and can be used for either one or the other, because it is a patent for 
use on a gênerai class of articles of merchandise, and, of course, only 
requiring mère mechanical skill to adjust it for use upon the différent 
articles of furniture of a similar kind. 

In the case of Antisdel v. Bent (C. C.) 122 Fed. 811, it was urged 
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by complainant that the patent was applied only to the construction 
of chairs, and not to the construction of beds, the spécifications, how- 
ever, claiming, that it was applicable to other articles of like charac- 
ter; and it was hèld that folding beds were of like character to folding 
chairs. We think the converse of this proposition is true, and is 
important in considering the défendants' device ; and we hâve no doubt 
a device applicable to folding beds, couches, barber chairs, dental 
chairs, car seats, foot rests, surgeons' chairs, are ail of a similar kind, 
and, in an invention for the raising or lowering a swinging member 
of one, Would require only mechanical skill for the purpose of adapting 
the device to the use of the others. 

In the description of thèse inventions, it is stated that the invention 
of the first patent is applied to chairs, "but it will be apparent that it 
is equally applicable to certain other pièces of furniture having parts, 
one of which is to be swung and maintained in an inclined position 
relative to the other — as, for instance, to a couch having a head por- 
tion which is adapted to be swung and inclined." And as to the second 
patent, the description sets forth thât "my invention relates to the 
furniture of the kind in which one part, such as à back, is hinged to 
another portion, and swings relatively thereto, and is adjustable from 
one position to the other. I hâve illustrated my invention as applied 
to a chair, though I do not intend thefeby to be understood as limiting 
my invention in its useful application to that particular article of 
furniture."' 

In the examination of the prior art, it will be found that some of 
the inventions were applied to beds, others to couches, chairs, and arti- 
cles ôf furniture having parts, one of which is to be swung and main- 
tained in an inclined position relative to the other. The ratchet-plate 
in both the complainants' and défendants' patents are double track, 
around which the pin of the pawl travels, whcreas, in the prior art, 
beginning with the most crude construction of this sort of a device, 
there was but a single track; and the first device of this kind was 
applied to a Morris chair with a single-track catch or ratchet-plate 
arranged under the arm of the chair forward of the swinging member, 
so that the supporting rod or pivoted pawl could ratchet from one notcl: 
up to the other, whereby the hinged back could be brought from its 
lowest position, step by step, up to its highest position. The Goss 
patent, No. 137,069, granted Mardi 25, 1873, illustrâtes this construc- 
tion. In his description he states, "in raising the back, no pressure 
on the rods is required ; the weight of the rods causing their pins to 
drop into the successive notches in the racks." In the Allen patent, 
No. 514,403, a single-track ratchet-plate was used, carried by the seat- 
frame in the rear of the hinged connection of the swinging back. The 
notches of the ratchet in this patent are on the bottom or lower part 
of the ratchet-plate, and so arranged that, as the swinging back is 
raised from its lowest to its highest position, the point of the pawl 
drops by gravity into the notches. In thèse old devices, the swinging 
member of the article of furniture to which they were applied could 
be pulled from its lowest position by steps to its highest position, and 
no manipulation of the catch device was necessary. except the power 
to pull the swinging member. But when it was necessary to lower the 
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swinging member, the pawls had to be raised with the hand and 
lifted back over the ratchet-teeth, and the double-track device was 
introduced for the purpose of avoiding that annoyance, so that the 
swinging member, when raised from the lowest point, step by step, as 
the pin of the pawl would ratchet from one notch to the other, and the 
swinging member raised to its highest position, the pin of the pawl 
could be switched off into another track, by which it could be returned 
over a free and smooth surface, allowing the swinging member to be 
adjusted to its lowest position. 

The first patent with the two-track device was that issued to Poolman 
& Marks in 1884. This patent is for an improvement on adjustable 
chairs, and applied to a hingèd foot rest of the chair. It is a two- 
track ratchet-plate, in which the pin on a pivoted pawl works; the 
two tracks being formed by a dividing rib and a surrounding flange. 
The lower track is provided with the ratchet-teeth facing toward the left 
so that the pawl pin can be drawn fofward, step by step, to the left, 
to get any adjusted angular position of the hinged member determined 
by the number of notches ratcheted. When the pawl pin reaches the 
extrême of its forward motion, the force applied thereto raises the 
switch, and the continued movement allows the switch to drop behind 
the pawl pin; the tracks being thus normally discontinued. The 
pawl can now be pushed to the right, and, as it moves in this direc- 
tion, the applied force will lift or switch the pawl pin up into the 
upper track formed by the dividing rib or projection, so that the pin can 
be moved to the rear through this track, clear of the ratchet-teeth in 
the lower track. When the pawl pin reaches the extrême right-hand 
position, it will drop by gravity around the right-hand end of the divid- 
ing rib or projection, so that when it is drawn forward again it will 
pass through the lower notched track. This patent also shows that 
this end of the ratchet-plate is open, so that the pawl pin can be taken 
out of the tracks entirely, although there is nothing claimed in the 
spécification as to this opening. It will be noted that this is a two-track 
ratchet-plate, in which the pawl pin is switched from a notched track 
into a smooth track by the action of a pivoted switch, separating the 
two tracks so that on the forcible rearward movement of the pawl pin 
the same will be raised into the upper clear track, and pass freely back- 
ward. and so that, at the end of its movement to the rear, the pin 
will drop down from the upper end around the dividing rib in position 
to pass forward again through the notched track. 

Next in order of time was the Cleaveland patent, issued in 1888. 
It is a two-track ratchet-plate, to be applied to bed bottoms, known as 
"invalid beds," to render them more efficient, and capable of handling 
with greater care, in which the head portion can be set at various 
angles. It consists of a ratchet-plate pf a circumferential flange, which 
is provided with ratchet-teeth on its inner lower face, and a switch 
pivoted inside of the circumferential flange, with its free end resting 
upon the left-hand tooth of the ratchet-teeth. This switch is a divid- 
ing partition, and séparâtes the ratchet device into two discohriected 
tracks ; the lower track being provided with the ratchet-teeth, and the 
upper track being smooth and unobstrûcted. For the purpose bf re- 
turning the piri of the pawl, affer the swinging member has been 
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raised, step by step, from its lowest to its highest position, as it passes 
out of the last notch of the ratchet it opens the switch, which falls be- 
hind the pin by gravity, and then forms the track whereby the pin is 
returned again to the lowest position assumed by the swinging member. 
This device is like the one used by the défendants in the Luppino pat- 
ent, with the exception that in the Cleaveland patent the ratchet-teeth 
are placed upon the lower part of the circumferential flange, and the 
switch, forming the dividing rib is smooth, and in the Luppino patent 
the lower part of the circumferential flange is smooth, and the upper 
part of the, switch or dividing rib. is notched. 

The pext is the Heather patent, issued in 1900, as a certain new and 
useful improvement in adjustable spring cot and f rames, and consists 
of a pivoted pawl carried by the hinged head section of the cot, and 
a two-track catch or ratchet-plate carried by the other section; the 
said two-track ratchet-plate being provided with two tracks defmed 
by a surrounding flange and a dividing rib, which is provided with 
projections to b'e engaged by the pawl upon its upper side; the two 
tracks being connected so that the pawl can pass from one track to 
the other at one end, and disconnected by a switch at the other end. 
The pawl passes from the, upper track to the lower track in such man- 
ner as to drop to the lower portion of the way below said notched bar, 
and is switçhed up into the upper way by being caused to ride over 
the switch into the upper way of the notched bar. The fact that there 
is a loop for the purpose of manipulating the pawl does not modify its 
effect upon the prior art, The mechanism of this device is similar to 
the one used by the défendants, with the exception that the switch is 
a very short one, pivoted to the right-hand end of the notched dividing 
rib, and would be almost identical if the entire notched dividing rib 
were used as a switch pivoted at the left-hand end of the notched 
dividing rib. 

The next in order is a patent to Mr. Bowen, issued June 5, 1900, for 
a new and useful improvement in furniture, and consists of a two- 
track ratchet-plate arranged to lie horizontally, instead of vertically, 
as in the prior devices. It has the usual circumferential flange, and 
separated by dividing rib or projection. One track is provided with 
ratchet-teeth, and the other track is smooth. The tracks are connected 
at their ends by curved passageways, and no switch is used, but the 
pawl is changed from one to the other passageway by gravity, and a 
latéral movement of the pawl caused by the curve arrangement of the 
flange. This device, however, is more in the line of the one employed 
by the complainants in their patent, and is not important in considering 
the prior art with: référence to the défendants' patent, excepting as to 
the flange that may be eut away at one end, as represented in their 
spécifications, to permit free engagement of the pawl with the ratchet 
or catch plate, if this be found désirable. This slot for engaging and 
disengaging the pawl with the ratchet is important, as bearing upon 
the question of the second Bowen patent. 

The. défendants' device is a patent issued to Joseph Luppino July 
2, 1901, for a new improvement in adjustable supports for chair backs. 
It is a two-track ratchet-plate, which is supported by the frame of the 
chair, in which the pin of the pawl is operated for the purpose of rais- 
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ing and lowering' the back of the chair. The ratchet-plate consists of 
a circumferential flange with a slot in the upper left-hand part of the 
flange, and two ways are formed by a dividing rib, which is notched 
on the upper face, and is hinged at the left-hand end for the purpose 
of forming a switch. In opération, as the swinging back of the chair 
is raised from its lowest to its highest position, the pawl pin ratchets 
up over the teeth on the switch forming the central rib. When the 
hinged section reaches its highest extrême, the pin drops down around 
the left-hand end of the moving switch. Then, as the swinging mem- 
ber is moved from its highest to its lowest position, the pawl pin passes 
through the lower smooth track until it reaches the switch, when it will 
elevate the same, and so that, when the pawl pin passes the end of the 
switch, the switch will drop behind the pawl pin and close the smooth 
track then behind it. As the swinging section of the chair is then 
lifted toward its highest position, the pawl pin will travel up the switch, 
the end of which is tapered so that the application of force to the hinged 
section lifts the pawl pin into the first notch on the switch, and so on 
as it is desired to raise the back of the chair. It is plain that the de- 
fendants are justified by the use of similar devices in the prior art and 
their patent under which they claim the right to manufacture this im- 
provement upon furniture. 

The complainants' patents can only be sustained by restricting them 
properly within the lines set forth in their claims 1 and 4, wherein it 
is found that the improvement to which they are entitled to a patent 
is the two tracks being connected, whereby the pawl may pass from 
one to the other, as in the first claim, and, as in the fourth, wherein 
it is stated that the two tracks are connected at their ends, and with the 
peculiar method of adjustment and relation of one part of the device 
to the other. The ratchet-plate may be so positioned with référence 
to the pivoted pawl that the device will work as set forth in the 
spécifications, the distinguishing feature being the passage from one 
track to the other without a switch ; and, as to the slot in the circum- 
ferential flange, which is the substance of the second patent, it can 
be sustained in connection with this particular device, as its utility and 
novelty is in the method by which the connection of the parts is made 
after they hâve been disconnected by being so adjusted as to enable the 
connection to resuit automatically ; otherwise this patent, if broadened 
in construction to include any slot in a device of this kind, would be 
anticipated by at least two other patents. 

The court is therefore of the opinion that in this case the patents 
of the complainants are nbt infringed. They are simply improvements, 
and they cannot exclude others from making improvements for the 
purpose of effecting the same object, so long as their invention is not 
copied. Where an invention is an improvement on a known machine 
by a mère change of form or combination of parts, the patentée can- 
not treat another as an infringer, who has improved the original ma- 
chine by the use of a différent form or combination performing the 
same function. The inventor of the first improvement cannot invoke 
the doctrine of équivalents to suppress ail other improvements which 
are not colorable invasions of the first. AH others hâve an equal right to 
make improved machines, provided they do not copy the same, or sub- 
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stantially the same, devices or combination of devices which consti- 
tute the peculiar characteristic of the pfevious invention. Burr v. 
Duryee, 1 Wall. 531, 17 t. Ed. 650; McCormick v. Talcott, 20 Hqw. 
402, 18.i I* Ed. 930; Bragg v. Fitch, 121 U. S. 478, 7 Sup. Ct. 978,. 
30 L. Éd. 1008; Knapp v. Morss, 150 U. S. 221, 14 Sup. Ct. 81, 37 
L. Ed. 1059 ; Kokomo Fence Machine Company v. Kitselman, 189 U, 
S. 8, 23 Sup. Ct. 521, 47 L. Ed. 689. 
Let a decree be drawn dismissing the bill, with costs. 



WILKIN v. HILL. 

(Circuit Court, W. D. Michigan. January 19, 1904.) 

1. Patenta— Ihfeingement— Log Tueneb. 

The Wllkin patent, No. 583,660, for a log turnlng and loadlng devlce, for 
turnlng logs on the saw carriage In steam sawmills, was not antieipated, 
and discloses invention. Also held infringed. 

In Equity. Suit for infringement of letters patent No. 583,560, for 
a log turner, granted to Théodore C. Wilkin june 1, 1897. On final 
hearing. 

Benedict & Morsell, for complainant 
Parker &, Burton, for défendant. 

WANTY, District Judge. This is a bill brought alleging infringe- 
ment of patent No. 583,560, issued to the complainant June 1, 1897, 
for improvements in log turning and loading devices. On the hear- 
ing the complainant made a motion to strike out the defendant's 
exhibit Giddings & Lewis-Lange contract, and defendant's exhibit 
of Lange's assignment to the défendant, and also to strike out ail of 
the testimony relating to the changes made in the alleged infringing 
device at the Deward Mill àfter the commencement of this litiga- 
tion. The complainant was not a party to the contract made on 
March 4, 1898, between the Giddings & Lewis Manufacturing Com- 
pany and Herman O. Lange, and could not be affected by its terms ; 
and, if he had been, the stipulations in that contract were so drawn 
that they could hâve no effect in determining the validity or in- 
fringement of the complainant's patent, and the assignment of that 
contract by Lange to the défendant could in no wise afïect the rights 
of the complainant, and the motion to strike out ail évidence re- 
lating to this contract and the assignment of it is therefore granted. 
The balance of the motion to strike out the testimony taken by the 
complainant relates to the changes made in the alleged infringing 
device after the litigation was commenced. It is true, as contended 
by complainant's counsel, that, if the device infringed before the 
changes were made, it could be no défense to a suit for an injunc- 
tion against the infringement and for an accounting for damages 
to show that since the litigation began the infringing structure had 
been changed; but I take it the testimony was not offered for that 
purpose, but to show that a change could be made, making the 
device différent from the complainant's device, which would still 
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perform the function claimed for the structure described in the com- 
plainant's patent. This proof would stand on the same basis as a 
model made for the same purpo.se, and would be admissible, and for 
that purpose it may be considered in the testimony, and for no 
other. The motion relating to the striking out of the testimony of 
the various witnesses in regard to thèse changes must therefore be 
overruled. 

The patent covers an improved mechanism for use in steam saw- 
mills, called a "log-turner" or "nigger," which is made to turn a log 
on the saw carriage, and force it against the knees of the carriage. 
Thèse "niggers" hâve been in use for many years. The first patent, 
according to this record, involving the principle of an upright 
toothed bar through the floor of the sawmill, in relation to the log 
deck and carriage, and turning the logs, was granted to Esau Tar- 
rant, August 25, 18G8, and improvements hâve been made from time 
to time since. The claims which are alleged to be infringed in this 
suit are as follows : 

"(1) In a log turning or loading device, the combination of two cylinders, 
one occupying a vertical position and the other an oblique position ; a piston in 
each cylinder ; a toothed bar connected to the rod of one of said pistons ; and 
a link or brace connected to the rod of the other of said pistons, and per* 
manently connected to the upper portion of the toothed bar. (2) In combination 
with an upright cylinder, E, provided with a piston, a toothed bar, G, pivotally 
connected with the rod of said piston ; a cylinder, F, having its upper end 
somewhat nearer cylinder E than its lower end ; a piston within the cylinder 
F ; and a link or brace pivotally connected with the rod of said piston, and 
permanently connected with the upper end of bar, G. (3) In combination with 
a toothed bar and means for nioving the same vertically, a link or brace pivot- 
ally connected with the upper part of said bar, and means for moving said 
link or brace longitudinally in a line oblique to and intersecting that in which 
the toothed bar inoves. (4) In a log turning or loading device, the combination 
of two cylinders, both occupying generally upright positions, but nearer to- 
gether at their upper than at their lower ends ; pistons carried by said cylin- 
ders ; a toothed bar and a link or brace pivotally connected one to one piston 
and the other to the other piston, and a flexible joint or connection between 
the upper portions of the bar and the link or brace, in a plane passing between 
the two cylinders. (5) The herein-described log turning apparatus, comprising, 
in combination, cylinder E, provided with a piston, a sliding block as c, and a 
guide as a ; bar, G, jointed to said block ; cylinder F, provided with a piston, a 
sliding block as g, and a guide as e ; and link or brace, H, permanently Con- 
necting the block, g, and the upper end of bar, G." "(7) In combination with 
the upright bar of a log turning or loading device, and with means for moving 
the same longitudinally, a brace or link permanently connected with said bar 
at or near the upper extremity of the bar, and means for moving said link or 
brace longitudinally, substantially as set forth, whereby the bar is flrmly sup- 
ported in ail positions." 

The défenses insisted upon at the hearing are invalidity of the 
patent and noninfringement. 

The prominent feature of thèse claims, in the words of the patent, 
"aims to render the pressure practically constant and uniform, or to 
enable the operator to control its variation at will. This resuit is 
accomplished by placing one actuating or controlling cylinder and 
piston in a vertical position and the other in an inclined position, 
and Connecting the toothed bar to the piston rod of one cylinder, 
and the supporting links or braces to the other piston rod, and also 
to the upper part of the toothed bar"; and "a prominent feature 
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of construction is the attachment or connection of the link or brace 
and the toothed bar at or near the upper end of the bar, and the 
conséquent bracing and staying of the bar at ail points in its stroke. 
This eflfectually overcomes the liability to breakage incident to the 
employment of a bar supported only at its lower end." In ail the 
prior patents introduced in évidence or referred to by counsel the 
toothed bar is either swung against and from the log by power 
applied to the toothed bar at or near its lower end, or by a suhstan- 
tially horizontal cylinder applying the power at or near the upper 
end of the toothed bar. Those swung laterally by power applied 
at or near the lower extremity of the toothed bar force the log 
against the knees of the carnage by a blpw or punch which produces 
a severe strain on the bar that often results in breaking it. Without 
taking the defendant's exhibits and analyzing them one by one, it is 
sufficient to say that this objection is présent in each patent referred 
to, where the power is applied at the lower end of the toothed bar. 
This objection is obviated in the log turners described in those pat- 
ents where the toothed bar is lifted by a steam cylinder attached 
to its lower end, and is forced laterally by a horizontal cylinder 
whose piston is connected to the toothed bar at or near its upper 
end, but in that construction the friction is great when the horizontal 
cylinder is pushing the log laterally at the same time that the lower 
cylinder is raising or lowering the toothed bar. The leading feature 
of the complainant's patent is the use of two cylinders, one applying 
the power at the lower end of the toothed bar and the other to 
a back link connected with the toothed bar at or near the top, thus 
getting ail the advantages of the construction, where the same power 
raises and lowers the toothed bar and gives it its side thrust with- 
out the disadvantage of the blow which produces a severe strain 
on the. bar; and it has ail the advantage of applying the power at 
the point of résistance as in the horizontal cylinder without the dis- 
advantage of the great friction produced when the log is being 
pushed laterally at the same time the toothed bar is being raised 
or lowered. The defendant's experts and counsel change the point 
of contact of an arm of the triangle which forms the lower part of 
the toothed bar in several of the patents introduced in évidence show- 
ing the prior art, and place its contact at the upper, instead of the 
lower, part of the toothed bar. In that way they get the same resuit 
the complainant gets with his back link Connecting at the same point. 
It is sufficient to say that, although such a change seems now very 
simple, and the resuit obvious, no one thought of it until the 
complainant took out his patent. However, this is not the carrying 
forward of an bld mode of opération, but is a radical change of 
opération, and attains the bénéficiai results of the horizontal cylinder 
without its friction, and àll the bénéficiai results of the patents 
illustrating the prior art, where the latéral motion is produced by 
power applied .to; the lower part of the toothed bar, without the 
strain and potinding présent in each of those devices. The steam 
"niggers" which it is admitted the défendant made for the mill at 
Deward resemble the device described in the patent so closely that 
it is apparent the défendant did not even try to disguise the infringe- 
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ment, and must hâve relied on the idea that complainant's patent 
was void. 

In my opinion, the claims above quoted are valid, and infringed, 
and a decree will be entered for an injunction and accounting in 
the usual form. 



FRIES et al. v. LEEMING et al. 

(Circuit Court, E. D. New York. August 12, 1904.) 

1. Patents— Infkingement— Vessels for Administering Volatile Liquids. 
The Monnet patent, No. 604,191, for improved vessels for containing and 
administering volatile liquids, consisting of a glass body adapted to be 
held in the hand, whereby the heat of the hand can volatilize the liquid 
and generate an internai pressure, and having two or more intégral necks. 
each with a capillary orifice for discharging the liquid in a jet or spray, 
and each neck surrounded by a collai - and iuclosed by a cap, was not 
anticipated, and discloses patentable invention. Claim 6 also held in- 
fringed. 

In Equity. This cause cornes hère upon pleadings and proofs. 
It is the usual suit in equity for infringement of letters patent No. 
604,191, May 17, 1898, to P. P. Monnet, for improvements in ves- 
sels for containing and administering volatile liquids. 

Arthur C. Fraser and Joseph A. Stetson, for complainants 
Dickerson, Brown & Raegener, for défendants. 

LACOMBE, Circuit Judge. The application was filed August 
8, 1896, but it took the place of a similar application then abandoned, 
which carries the date back to March 6, 1895, when the earlier ap- 
plication was filed. The spécification states that the invention — 

"bas référence to vessels for containing and administering volatile liquids, and 
particularly chloride of ethyl, chloride of methyl, and other liquids of a very 
volatile nature ; and its objects are to manufacture vessels in which such 
liquids can be conveniently carried, which will préserve them without altéra- 
tion, which can be conveniently handled, and which will allow of their liquid 
contents being projected therefrom in fhe form of vapor or spray, or in the 
form of a liquid jet, and administered in a safe, practical, and simple manner, 
in fractional or measured quantifies. The means employed for delivering the 
liquids is the heat of the human hand holding the vessel, or the heat of the 
atmosphère when the température is sufficient. Vessels as hitherto constructed 
for containing volatile liquids, and for delivering therefrom by the heat of the 
hand or of the atmosphère, hâve had a single neck or nozzle, with a capillary 
or very fine outlet-orifice, hermetically closed either by being sealed off, or by 
means of a stretched rubber band, or of a cap or other device by which the 
orifice can be opened and closed at will, and allow any desired portion of the 
contents to be used at one time. Because thèse vessels hâve only one outlet- 
orifice, it is not practicable to refill them. Again, the delivery from their orifice 
must always be practically the same in a given time, and always in the same 
direction relatively to the body of the vessel. Now, with vessels constructed 
according to my invention, refilling can be readily effected; the delivery can 
be varied in amount during a given time, and can take place in a variety of 
directions, relatively to the body of the vessel. A single vessel will thus serve 
the purpose of a set of vessels, such as dentists or others now provide them- 
selves with. The invention consists in the combination, with the body of a 
vessel for containing and administering volatile liquids, and adapted to be 
grasped by the hand, of two or more necks projecting from said body in differ- 
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«ht directions, and each of them provided with a capillary outlet-oriflce, which 
is normally closed by suitable closing device." 

Some other features of the invention which hâve no relevancy to 
this case are recited, and the spécification then refers to the draw- 
ings, of which one only need be reproduced. Others show the 
outlet orifices arranged so as to point in différent directions — some 
axially; some at an angle with the body of the vessel. 




The spécification proceeds: 

"Referring to Fig. 1, the vessel there shown for contalnlng volatile liquid is 
in the form of a glass tube, À, temiinating at its two ends in tubular necks, 
a, a', formed with capillary passages, b, b'. Each of thèse passages is her- 
metically closed by a removable metallic cap, B, fltting by means of a bayonet- 
joint on a metallic collar, C, mounted on the corresponding neck, a, or a'. The 
cap, B, is provided with an elastic packing, c — such for instance, as a rubber 
ring or washer— adapted to bear against the orifice of the passage in the tubu- 
lar neek. It will be readily understood that a vessel of this kind may be re- 
filled with volatile liquid as many times as desired, the arrangement being 
such that, when it is immersed in the liquid in such a manner as to cause the 
liquid to enter through one of the passages, b, or b', the orifice of the other 
passage may be held out or the liquid, so as to allow the air contained in the 
vessel to escape. * * * In the modification shown in Fig. 2, the tubular 
neek, a', instead of being in Une with the neck, a, as is the case with the neck, 
a' in Fig. 1, is bent or curved to one side ; the orifices of thèse necks being, 
however, closed by metallic caps with an internai elastic packing, in the same 
manner as is the case in Fig. 1." 

The défendants' device is, in form, a reproduction of Fig. 2. 
Infringement is charged of the following claims : 

"(1) The improved vessel for containing, vaporizing, and administering vola- 
tile liquids under internai pressure, consisting of a vessel-body of such size and 
form that it may be grasped by and ihclosed in the hand, having a plurality 
of necks projecting from said body in différent directions, and having a plural- 
ity of capillary outlet-orifices, one in each of said necks, and closing devices 
for said orifices, whereby either of said orifices can be opened for ejecting the 
liquid, and said vessel can be refilled when both said orifices are open, sub- 
stantially as set forth." 

"(4) The improved vessel for containing, volatizing, and administering vola- 
tile liquids under internai pressure, consisting of a thin glass body adapted to 
be grasped by and inclosed in the hand, whereby the heat of the hand can 
volatilize the contents of the vessel for generating an internai pressure there- 
in, such vessel having an intégral neck having a capillary orifice, opening at its 
outer end, an external métal collar flxed on and surrounding said neck, and a 
cap closing said orifice, embracing the end of said neck, and held thereon by 
said collar." 

"(6) The improved vessel for containing, volatilizing, and administering vola- 
,tile liquids under internai; pressure, consisting of a glass body adapted to be 
held in the hand, whereby the heat of the hand can volatilize the liquid and 
generate an internai pressure in the vessel, having two intégral necks, having 
capillary orifices traversing and opening at the end of each neck, an outer 
métal collar surrounding and flxed to each neck, and a cap for each neck clos- 
ing the orifice therethrough, inclosing the end of the neck, and engaging the 
collar thereon. 
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"(7) In vessels for containing, volatillzing, and administerlng volatile llquids, 
a vessel-body for containing the liquld, adapted to be grasped by and inclosed 
in the hand, whereby the beat of the hand can volatilize the liquid to generate 
an internai pressure, said body having two independent outwardly-projecting 
necks, the one angular in its projection relatively to the other, capillary orifices 
traversing and openlng through said necks, respectively, fastenings on the ex- 
teriors of said necks, and caps for closing said orifices, enveloping the ends of 
said necks, respectively, and ; held thereon by said fastenings, whereby the 
liquid can be discharged in différent directions relatively to the longitudinal 
axis of said body." 

"(8) The improved vessel for containing, volatillzing, and administering vola- 
tile liquids under internai pressure, consisting of a vessel-body of suitable size 
and form to be grasped by and inclosed in the hand, whereby the heat of the 
hand can be used to volatilize the liquid for generating an internai pressure 
in the vessel, having two necks, the one axial and the other angular in exten- 
sion, relatively to the longitudinal axis of the body, a capillary orifice travers- 
ing and opening through each of said necks, fastenings on the exteriors of said 
necks, respectively, and caps for closing said orifices, and enveloping the ends 
of said necks, respectively, and held thereon by said fastenings." 

From the above excerpts it will be perceived that improvements 
principally relied on by the patentée were the plurality of necks, 
and the arrangement of one of them at an angle to the axis of the 
vessel. It may fairly be questioned whether invention can be found 
in the mère duplication of an existing neck, or in merely changing 
its direction so as to facilitate the administering of its contents. 
There is, however, another feature of the device which is very 
plainly pointed out in the spécification, and embodied in some of 
the claims. Where the history of the art indicates that such feature 
is novel and useful, was not found, though improvements were 
long sought for, and has commended itself to those who use such 
devices, the patent may be sustained, although the patentée did not 
enumerate it in his statement of invention. 

The vessels which the patentée sought to improve are used in 
opérations of minor surgery, including dental opérations, for apply- 
ing a highly volatile liquid to freeze the flesh, and thereby ansesthe- 
tize it. The liquid is administered in the form of a jet directed 
against the surface to be frozen. Ethyl chloride is the liquid usu- 
ally administered. The vessel is of a shape and size convenient to 
be held in the hand, the heat thus applied volatilizes the contents, 
which boils at 50° F., and générâtes sufhcient pressure within the 
tube to expel a portion of the liquid in a minute jet through any 
orifice which may be provided. It is, of course, essential that when 
not in use the orifice shall be hermetically sealed. For several 
years prior to the patent, ethyl chloride was administered from 
so-called sealed tubes; that is, tubes of glass drawn to a slender 
neck, which is sealed to contain safely the liquid while stored prior 
to use, and, when needed for an opération, requiring to be broken 
off at a file mark to permit the liquid to escape in a hairlike jet 
from the minute capillary orifice of the slender neck. After break- 
ing the neck and using the liquid for one opération, there usually 
remained sufficient liquid to perform several additional opéra- 
tions, and efforts were made to save this residue of liquid for fu- 
ture use. One means employed was by placing a stretched rub- 
ber band around the tube, end for end ; but it was found that the 
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sharp ëdges of the broken glass neck would usually eut the rub- 
ber, ànd in any case i1;s r çlosure \yas not sufficiently tight to pre- 
vent évapora tion. Another plan was to put a rubber cap over the 
neck, but this did not hâve strength enough to resist the internai 
pressure, and sometimes the rubber was dissolved by the fluid. 
Another serious difficulty arose from the fact that the slender 
neck had to be broken or snapped ofï at a particular place, indi- 
cated by a file mark. This was not always feasible, and often 
a breakage of the entire tube resulted ; and, even when it was 
effective, small splinters of glass were scattered about the patient 
to be operated upon. Coïncident with this breakage there was 
often a great and unnecessary leakage of fluid before the stream 
could bé directed on the surface to be anassthetized, because a sharp, 
cutting edge of glass would prevent the occlusion of the capillary 
opening by the finger. Again, if the tube were not broken pre- 
cisely level with the file mark, the spray did not issue in the de- 
sired fôrm. 

The record shows that attempts to improve on thèse old sealed 
tubes were made by a Frenchman — one Bengué — who apparently 
manufactures the alleged infringing devices which défendants seîl 
hère, and who took out patents in France and in this country, 
which hâve been put in évidence, but apparently are not much 
relied upon in argument. In one of Bengué's devices the arrange- 
ments for opening and closing resemble those of the patent in 
suit. It is not necessary to break the neck. The orifice is closed 
by a cap, which swings off when a spring which holds it in place 
is drawn back. There is nothing in the record to show whether 
or not this device of Bengué's was practical and efficient. The 
détails of its structure are not very clearly indicated, but the ex- 
perts for both sides concur in the statement that in the patent in 
suit the capillary opening is made by contracting the neck, while 
in the Bengué French patent it is produced by securing a pièce 
of capillary glass tube in the neck. This apparently would be 
fitted into place by grinding, and afterwards secured by some suit- 
able cernent. Such a two-part neck would be more expensive to 
manufacture, and is easily difïerentiated from the intégral neck 
of the patent in suit. No one testifies to the opération of a tube 
so constructed, but it is suggested that the inserted plug would 
be liable to become uncemented, and to be blown out by internai 
pressure when the cap is unscrewed. Another patent to Bengué 
(558,762) shows a tube with caps substantially Mdnnet's, but with 
a neck which had to be broken before the cap is app'ied. The 
patent is subséquent in date of application to Monnet's, and need 
not be discussed. The prior art discloses no closer anticipations 
than thèse various tubes of Bengué. Défendant has introduced 
some statements as to ethyl chloride tubes contained in différent 
numbers of a publication called the "Dental Cosmos," but they 
are too vague and indefinite to make out an anticipation of the 
intégral neck pierced with capillary outlet of the patent in suit, 
which seems to be an ïmprovement not worked out by any one 
before Monnet, and which has superseded earlier forms. 
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Défendants' main reliance appears to be on certain instruments 
known as "pycnometers." They are laboratory devices for deter- 
mining the spécifie gravity of highly volatile liquids. They are in- 
struments of a différent art. It is, no doubt, true, as held by this 
court in Briggs v. Duell, 93 Fed. 974, 36 C. C. A. 38, following many 
other décisions on the subject of "double use," that, when a par- 
ticular device is used in one art to accomplish a spécifie purpose, 
it is not invention to transfer the same device to another art, and 
there employ it to accomplish a similar purpose. But in the 
pycnometers there is no such adaptation of means to ends. When 
they are filled and are held too long in the hand, a jet of the liquid 
will be discharged from a capillary orifice, but that is a defect of 
the instrument. Its various parts were combined for jio such 
purpose. An ether pipette, which is also relied upon, is adapted 
for ejecting volatile liquid when heated by the hand, but is not 
equipped for storing the liquid. The spécification points out the 
différence between the device of the patent and the various forms 
of dropping bottles which operate by gravity. 

There is no complète anticipation, and although, in view of the 
prior devices of the art, the improvement is not a great one, it 
exhibits patentable novelty. Of the claims declared upon, the first, 
seventh, and eighth do not enumerate the intégral neck as an 
élément. The fourth is somewhat ambiguous. It includes an 
intégral neck, but défendants contend that its language is not broad 
enough to cover a vessel with two necks. That question need not 
now be decided, since the sixth claim covers two intégral necks, and 
the défendants' device is clearly within its terms. 

Complainants may take the usual decree under the sixth claim. 



In re DOUGLAS COAL & COKE CO. 

(District Court, E. D. Tennessee, S. D. July 6, 1904.) 

No. 546. 

1. Banketjptcy— Acts of Bankbuptcy — Appointment of Receiver. 

Under Bankr. Act July 1, 1898, c. 541, § 3, subd. 4, 30 Stat. 546 [U. S. 
Comp. St. 1901, p. 3422], as amended by Aet Feb. 5, 1903, c. 487, 32 Stat. 
797 [U. S. Comp. St. Supp. 1903, p. 410], in order that the appointment of 
a receiver at the instance of another shall constitute an act of bankruptcy. 
the appointment must hâve been made "because of insonency," and the 
appointment of a receiver for the property of a corporation in a suit to 
foreclose a mortgage, in which the bill does not allège insolvency, but a 
breach of the covenants of the mortgage, does not authorize an adjudica- 
tion of bankruptcy against the corporation, although it may in fact hâve 
been insolvent, and such insolvency may hâve caused its default. 

2. Same— Payments with Intent to Pbefer Cbeditoes. 

Payments of comparatively small sums of money by an insolvent cor- 
poration to each of a number of its creditors, made in the usual course 
of business, do not raise a presumptlon of an intent to prefer such cred- 
itors over its other creditors, so as to establish an act of bankruptcy by 
a transfer of property with intent to prefer, within Bankr. Act July 1, 
1898, c. 541, § 3, subd. 2, 30 Stat. 546 [U. S. Comp. St. 1901, p. 3422]. 

131 F.^9 . 
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In Bankruptcy. On pétition in involuntary bankruptcy. 
The following is the report of D. L. Grayson, spécial master: 

Pursuant to the gênerai order of référence, referring ail Issues In involun- 
tary bankruptcy cases to the undersigned, as master, to report upon the facts 
as well as the conclusions of law raised by the issues presented in such 
cases, the undersigned would respectfully report with regard to the above case 
as follows : 

Original Pétition. 

The original pétition in this matter, which was flled on January 6, 1904, 
charges a single act of bankruptcy as committed by the défendant company, 
namely, that on January 2, 1904, and "because of insolvency," a receiver was 
appointed for, and had been placed in charge of, its property; said act of 
bankruptcy being predicated upon section 3, subd. 4, of the bankruptcy act of 
July 1, 1898, c. 541, 30 Stat. 546 [U. S. Comp. St. 1901, p. 3422], as amended 
by Act Feb. 5, 1903, c. 487, 32 Stat. 797 [U. S. Comp. St. Supp. 1903, p. 410], 
which reads as follows: "Made a gênerai assignment for the beneflt of his 
creditors, or being insolvent applied for a receiver or trustée for his property, 
or because of insolvency a receiver or trustée had been put in charge of his 
property under the laws of a state, or of a territory, or of the United States." 

Original Answer. 

The answer to this pétition contents itself with a simple déniai of the above 
act of bankruptcy, but it does not deny the charge of insolvency. Before a 
hearing was had upon this pétition and answer, an amended pétition was sub- 
sequently flled, which set up the following facts : 

Amended Pétition. 

This amendment, after reciting the filing of the original pétition, and re- 
peating the charge of the foregoing act of bankruptcy, charges a further act 
of bankruptcy, predicated upon section 3, subd. 2 of the act of July 1, 1898, c. 
541, 30 Stat. 546 [U. S. Comp. St. 1901, p. 3422], which reads as follows: 
"Transfer while insolvent any portion of his property to one or more of his 
creditors with intent to prêter said creditor over his other creditors." Follow- 
ing this gênerai charge, it is alleged speciflcally that certain payments were 
made by the alleged bankrupt to the C. D. Kenny Company and A. Muxen & 
Co., two of its local creditors, within four months preceding the filing of the 
pétition, and with intent to prefer said creditors over its other creditors. It 
is averred that on the 18th of September, 1903, and while insolvent, the de- 
fendant paid to the C. D. Kenny Company a pre-existing debt to the amount 
of $53.40 in full for goods and merchandise sold to the former by the latter 
during the month of August, 1903, and that on the 23d day of November, 1903, 
a further payment was likewise made, and while insolvent, on a pre-existing 
deSt, to wit, $100 upon an indebtedness of $160 owing by the défendant to the 
C. D. Kenny Company. It is further chargea that under exactly similar condi- 
tions, and while likewise insolvent, the défendant in September, 1903, paid to 
A. Muxen & Co. a portion of a pre-existing debt, to wit, the sum of $200, upon 
an account of $416, and likewise on the 23d day of November, 1903, the sum of 
$250 upon a pre-existing debt of $299.42. Each and ail of the above payments 
are speciflcally charged to hâve been made by the défendant to said creditors 
while insolvent, and within four months prior to the filing of said amended 
pétition, and with intent on the part of the défendant to prefer such creditors 
over its other creditors. 

Amended Answer. 

The amended answer admits the flling of the original pétition, and the 
charge therein of the commission of the first act of bankruptcy, to wit, the 
appointment of a receiver, and sets up a déniai of the fact that said receiver 
was appointed because of the insolvency of the company, but avers, on the 
other hand, that the appointment was due to the sole fact that the company 
had failed to comply with certain stipulations and covenants in a certain 
mortgage or deed of trust which it had executed to the North American Trust 
Company, and that the appointment was made by the Circuit Court of the 
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United States for the Southern Division of the Eastern District of Tennessee 
in a suit in equity of the North American Trust Company agalnst the de- 
fendant in this cause brought to foreclose said mortgage. 

In response to the charge of the commission of the act of bankruptcy set 
forth in the amended pétition, the answer thereto, for the first time, dénies the 
insolvency of the défendant, but avers that the property owned by it, taken at 
a fair and reasonable valuation, is in excess of its liabilities, and that it is 
not insolvent, within the meaning of the law. It admits the spécifie payments 
to the C. D. Kenny Company and to Muxen & Co. in the amounts and at the 
times alleged in the amended pétition, but sets up, by way of défense to the 
charge that said payments constitute an act of bankruptcy under clause 2 of 
section 3, Act July 1, 1898, c. 541, 30 Stat. 546 [U. S. Comp. St. 1901, p. 3422], 
the insistence that ail of said payments were made in good faith, not only in 
ignorance of the fact that défendant was insolvent, but in the bona fide belief 
that it was solvent, and would be able to continue its business as it had been 
running before said payments were made. It dénies that there was any intent 
whatever to create a préférence in favor of said creditors, but, on the con- 
trary, avers that the payments were made in the regular course of business 
of the défendant company. It further sets up by way of défense other pay- 
ments made to the Wilcox-Carter Furniture Company in the sum of $509.49, 
and to Montague & Co. in the sum of $572 (said parties being two of the three 
petitioning creditors in this case), likewise alleged to hâve been made within 
four months prior to the filing of the pétition, and in the regular course of 
business, and insists that said amended pétition ought not to be maintained 
on aceount of the alleged préférences to the C. D. Kenny Company and Muxen 
& Co., because of the fact that said petitioners, Wilcox-Carter Furniture Com- 
pany and Montague & Co., had likewise received payments, just as had the 
Kenny Company and Muxen & Co., under similar conditions, and within said 
four-months period ; and thèse facts are set up in estoppel against the peti- 
tioners' maintaining the amended pétition. 

Proof. 

The above is, in substance, the state of the record with respect to the condi- 
tion of the pleadings. The only proof intr.oduced on the part of the complain- 
ants consista of the dépositions of James Sloan, D. P. Montague, E. Gill, and 
P. V. Brown, and of the original record in the foreclosure suit of the North 
American Trust Company, heretofore alluded to, which was introduced by 
consent. The défendant company introduces no proof, except two books pur- 
porting to be its Iedger and journal, and a mémorandum statement flled by its 
attorney, showing the indebtedness of the company (unsecured), so far as said 
attorney was advised thereof. This statement, however, is limited to unse- 
cured debts, amounting to a total of something over $27,000, but makes no 
mention of the mortgage indebtedness. In addition to the production of said 
Iedger and journal, and of the filing of said statement, the only remaining évi- 
dence produced by the défendant consists of the dépositions of Chas. L. Carter, 
of the Wilcox-Carter Furniture Company, of L. S. Greenwood, of the C. D. 
Kenny Company, and of A. Muxen, of A. Muxen & Co., who were examined 
by the défendant relative to the payments made by it to them, and for the 
purpose of establishing the proposition insisted upon by the défendant in its 
answer, that the same were made in the usual and ordinary course of business. 
This is, in substance, the entire record of the cause. 

Insolvency. 

At the outset it is necessary for us to consider whether or not the défendant 
company was insolvent at the time of the commission of the spécifie acts of 
bankruptcy charged in both the original and amended pétition, the fact of in- 
solvency being a necessary prerequisite to the commission of an act of bank- 
ruptcy. By section 1, subd. 15, Act July 1, 1898, c. 541, 30 Stat. 544 [D. S. 
Comp. St. 1901, p. 3419], a person shall be deemed insolvent, within the pur- 
view of the law, when the aggregate value of his property, exclusive of any 
property which ne may hâve conveyed, transferred, concealed, or removed, or 
permitted to be concealed or removed, with intent to hinder, defraud, or delay 
his creditors, shall not, at a fair valuation, be suffleient in amount to pay his 
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debts. By section 3, subd. "d," 30 Stat. 547 [U. S. Comp. St. 1901, p. 3422], it 19 
provided "that wbenever a person against whom a pétition has been filed as 
herein provided under the second and third subdivisions of this section [which 
second subdivision referred to deflnes the act of bankruptcy charged in the 
pétition] takes issue with and dénies the allégation of his insolvency, it shall 
be his duty to appear in court on the hearing with his books, papers, and ac- 
counts, and submit to an examination and give testimony as to ail matters 
tending to establish solvency or insolvency, and in case of his f ailing to so at- 
tend and submit to examination the burden of proving his solvency shall rest 
on him." In this case the défendant company did not attend the hearing bef ore 
the master, through its offlcers or agents, nor submit to an examination, nor 
give testimony upon the issue of solvency or insolvency ; nor did it produce 
any papers, books, or accounts, save the ledger or journal and the mémo- 
randum statement of unsecured indebtedness, both of which the master finds 
are incomplète and unsatisfactory — the books, because it appears from the 
entries therein that références were made to other books of original entries, 
which were not produced, and because it further appears that no référence is 
had in said ledger or journal to the indebtedness of $250,000 due to the North 
American Trust Company, and said mémorandum of account is also insuffi- 
cient because it makes no référence to the secured indebtedness. 

It is insisted by counsel for the complainants that the necessary effect of 
the failure of the défendant to attend as required by this section, and to pro- 
duce his books, papers, and accounts, and submit to an examination, is not only 
to throw the burden of proving his solvency upon him, as the law provides, 
but, having so failed, and in the absence of évidence to the contrary, the court 
is justifled, per se, in assuming that the défendant is insolvent ; and there is, 
in the opinion of the master, some ground for this contention. A presurnption 
of insolvency is raised against a debtor who refuses to produce his books and 
papers and submit to an examination. In re Rome Planing Mill (D. O.) 98 
Fed. 812. A simple déniai of the fact of insolvency in the answer, unaccom- 
panied by any affidavits, schedules, or other évidence, does not raise such an 
issue of solvency as is contemplated by the act, nor sustain the burden of 
proof. Bray v. Cobb (D. C.) 91 Fed. 102. It has also been held that, when the 
burden of proof is cast upon the défendant, that means that, in the absence of 
any proof, the issue shall be found against him. The true test to détermine 
upon whom the burden rests is, against whom would the verdict be given if 
no évidence was offered on either side? Anderson's Law Dictionary, p. 135 ; 
Best's Evidence, p. 268 ; Millis v. Barber, 1 Mees. 425. 

As above stated, what little proof was introduced by the défendant in the 
effort to sustain the burden of proving its solvency was only partial, and un- 
satisfactory because unreliable. On the other hand, the complainants, notwitli- 
standing that, in this condition of the record, they were not called upon to go 
further, nevertheless established by the witness Montague, who is shown to 
hâve been engaged in a similar line of business to the défendant, and ac- 
quainted with the values of mining properties, that its total indebtedness, in- 
cluding its outstanding bonds, was something over $400,000, and that he ascer- 
tained this fact from admissions made to him by officers of the défendant com- 
pany. He also shows that the aggregate value of the assets of the défendant 
company at the date of the filing of the pétition was $150,000. The master 
therefore reports that on this issue it sufficiently appears that the défendant 
company was insolvent at the time of the commission of the respective acts of 
bankruptcy charged. I 

Appointaient of Receiver Because of Insolvency. 

Was a receiver appointed for the défendant company because of insolvency, 
wlthin the meaning of the phrase as used in subdivision 4 of section 3 of the 
amended act of February 5, 1903, c. 487, 32 Stat. 797 [U. S. Comp. St Supp. 
1903, p. 410], heretofore set out? It is a part of the history leading up to the 
enactment of this amendment that prior thereto, and under the opération of 
the original law, receivers were appointed in many cases in state courts for 
insolvents, that method being adopted in certain states in which gênerai assign- 
ments are unknown ; and, under the rulings of the fédéral courts of bank- 
ruptcy— notably, aniong others, in the case of the Harper Bros. Publisning Co. 
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■ — it was held that such appointments were not tantamount to the rnaking of 
a gênerai assignment under this clause, and could not be so construed. Hence 
the appointment of a receiver for an insolvent was, per se, held not to be an 
act of bankruptcy. To cure this defect in the act, an amendment was ingrafted 
upon said subdivision 4 of section 3 by the act of February 5, 1903. As the 
amended bill passed the house, subdivision 4 of said section read as follows : 
"Made a gênerai assignment for the benefit of his creditors or being insolvent 
applied for or had been put in charge of a receiver or trustée under the laws 
of a state or territory or of the United States." If the law as it passed the 
Senate had been left in this condition, it would hâve been necessary only to 
allège that a receiver had either been applied for or had been placed in charge 
of an alleged bankrupt's property while such bankrupt was in an insolvent 
condition. That is to say, only two issues could possibly arise — insolvency and 
receivership resulting therefrom. When the amended bill reached the Senate, 
the language of the House measure was changea as follows : Af ter the word 
"for" the clause "or had been put in charge of a receiver or trustée" was 
stricken out, and the words "a receiver or trustée for his property or be- 
cause of insolvency a receiver or trustée has been put in charge of his prop- 
erty" were inserted, and before the word "territory" the word "or" was 
likewise stricken out, and the words "of a" were inserted in its place, the 
effect of which was to make said amendment read as it now is in the law 
as finally passed. See page 1101 of the Congressional Record, 57th Cong.. 
2d Sess. It does not appear in the Senate debates why this change was 
made, or at whose instigation it was done. Presumably, it was made in 
the Senate judiciary committee. But that eommittee made no written report, 
and, there being no gênerai debate on the measure, no benefit can be derived 
upon the question of the proper elucidation of the meaning of this clause froni 
the proceedings prior to its enactment. The défendant insists in this case that 
a receiver was not appointed for it because of insolvency, but, on the other 
liand, that such appointment was made because of the violation of certain mort- 
gage covenants contained in a certain mortgage given by it some time before 
this bankruptcy to the North American Trust Company to secure an issue of 
$250,000 of flrst mortgage bonds. On the other hand, complainants insist that 
while this was the apparent, or, rather, ostensible, reason advanced for the 
receiver's appointment, the underlying cause was insolvency, in fact, which 
insolvency set in motion the other grounds set up. It will be seen from the bill 
under which said receiver was appointed, and the purpose of which is to fore- 
close said mortgage, that the insolvency of the défendant does not appear froni 
any spécifie allégations therein made, but the alleged grounds for the appoint- 
ment, as stated by the bill, are the defendant's default in the payment of in- 
terest on said bonds for a year — likewise, its default in the création of a sink- 
ing fund for the ultimate rédemption of said bonds— and that défendant has, 
by reason of said defaults, allowed said mortgage to mature and become pay- 
able many years before the bonds were due on their face. Does this showing 
of said bill justify the logical déduction that this receiver was appointed "be- 
cause of insolvency"? 

It is insisted by the complainants that the conséquent change of the language 
of this clause in the Senate from that contained in the House bill has in no 
sensé altered its meaning, and that, in légal effect, the expression "because of 
insolvency" is équivalent to the former phrase, "being insolvent," as defined 
in the House measure. I cannot agrée with this contention. The expression 
"being insolvent," as I consider it, refers alone to the status or condition, in 
point of fact, while the phrase "because of insolvency" is meant to refer to the 
resuit which flows from that status or condition, and not to the status or condi- 
tion itself. The intent of the change was to limit the act of bankruptcy, where 
the appointment of the receiver was made at the instance of parties other than 
the bankrupt, to cases alone in which such appointment was predicated upon 
insolvency, and to exclude thereby appointments of receivers for solvent cor- 
porations — as, for example, in cases where stockholders or directors could not 
agrée as to the conduct of the business, and it became necessary to wind it up, 
regardless of the insolvency, or to protect minority stockholders in certain 
cases against undue encroachments upon their rights by the majority, or to 
wind up solvent partnerships, whose partners could not agrée, and various 
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other cases which might be named, winch were evidently intended to be ex- 
cluded from the opération of the bankrupt law. This character of cases would, 
of course, be excluded, just as well under the House measure, since they are 
cases of solvent, and not insolvent, corporations or partnerships ; but it was 
the évident intent by the changé of language in the Senate to make the act of 
bankruptey dépendent upon the state of facts disclosed upon the record in the 
case before the court making the appointaient. To my mind, therefore, in 
determining the question whether or not the receiver was appointed because 
of insolvency, it was the intent to preclude the bankruptey court, in determin- 
i>*j the question whether or not an act of bankruptey had been committed 
under this amended clause, from looklng beyond what appeared upon the face 
of the record in the case before the court making the appointaient, and to pro- 
hiblt any indulgence in inferences or intendments where the reasons actuating 
the appointaient are not plainly self-evident. This might lead, if tolerated, to 
résulta too spéculative and imaginary in the extrême. 

It is insisted by counsel for the complainants that such an interprétation of 
this clause clearly results in many cases in a partial failure of the law to 
accomplish its évident purpose, since ingenious counsel, as may hâve been the 
case hère, can so frame their bill as to avoid the allégation of insolvency, 
and obtain the appointment of a receiver on other grounds. It is a suffleient 
reply to this contention, in my judgment, to state that it is the duty of the 
courts to construe the law as they flnd it, and not to attempt by interprétation 
to supply the defects which it is the manifest duty of the législative brandi 
of the government, not of the judicial, to remedy. 

Furthermore, it may be said that there are, perhaps, but few instances in 
which receivers could be appointed for corporations or individuals insolvent in 
point of fact, without such insolvency being relied upon as a ground to seeure 
the same ; and thèse instances are so rare as to be worthy of but little notice. 
I think the plain purpose and effect of the change in said language from the 
expression "being insolvent" to the phrase "because of insolvency" was to save 
the necessity in the bankruptey case of the petitioning creditors being required 
to litigate again over the question of solvency or insolvency of the alleged bank- 
rupt, and that it was the intent to preclude the necessity of doing this by the 
necessary admission or adjudication of such insolvency to be derived from the 
record in the case in which the appointment was made. 

It is insisted by counsel for complainants that the word "insolvency," as 
used in this section, cannot be limited to the technical définition of insolvency 
as set out in section 1, subsec. 15, Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. 
Comp. St. 1901, p. 3419], heretofore quoted, but that such latter. définition ap 
plies only to the adjudication of bankruptey when insolvency is a prerequisite 
therefor, and that the fédéral courts of equity and the state courts act upon 
quite a différent définition, in that, when they appoint a receiver because of 
insolvency, it is insolvency according to their own définition. I think it un- 
doubtedly true that, inasmuch as receivers are appointed by both state and 
fédéral equity courts in cases other than bankruptey for insolvent concerns, 
the term "insolvency," as regarded by them, cannot, perhaps, be limited to the 
définition given by the act of 1898 ; but, when we corne to consider the making 
of such appointment as a spécifie act of bankruptey, it is certainly essential the 
case should be brought within the scope of the définition given by the act; 
and unless, therefore, the property of an alleged bankrupt is less, taken at a 
fair valuation, than the aggregate of his indebtedness, I do not think he is 
insolvent in such sensé as to make him guilty of an act of bankruptey by the 
appointment of a receiver for his estate, although he might be insolvent in the 
sensé that he could not pay his debts in the ordinary course of business. This 
conclusion is emphasized by the fact that the définition insisted upon by com- 
plainants is exactly that used in the former bankruptey act of March 2, 1867, 
c. 176, 14 Stat; 517, but which has been changed by the présent law. In other 
words, the court is limited in construing the meaning of the term "insolvency" 
to the spécifie définition given by the act, and certainly has no right to adopt 
any other meaning unless the act itself is silent upon the subject. An ex- 
pressed définition excludes ail inferences. I therefore find that this act of 
bankruptey is not made out 
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Payments with Intent to Prefer. 

Section 3, subd. 2, Act July 1, 1898, c. 541, 30 Stat. 546 [U. S. Comp. St. 
1901, p. 3422], provides that it shall be an act of bankruptcy "if a person has 
transferred while insolvent any portion of his property to one or more of his 
ereditors witb intent to prefer said creditors over his other creditors." In 
order to establish an act of bankruptcy under this section, it is necessary to 
prove, flrst, a transfer of property to a creditor ; second, the debtor's intent to 
prefer such creditor; third, the insolvency of the debtor at the date of the 
transfer ; the burden of proof being on the petitioners, except as provided in 
paragraph "d," where the alleged bankrupt fails to appear for examination 
and to submit his books and papers. In re Rome Planing Mill (D. C.) 96 Fed. 
812. Since it has been held that a payment of money is a "transfer of prop- 
erty," and since the master has already found that the défendant company 
was insolvent at the date of such payments, the only remaining facts necessary 
to establish this act of bankruptcy are the intent of the debtor to prefer, and 
the necessary effect of the payment to give a particular creditor or creditors 
receiving the same a greater percentage of their debts than other creditors of 
the same class ; the latter essential being for some reason omitted by the 
judge deciding the above case, but it being expressly necessary to show this in 
order to create a préférence as shovra by section 60a, Bankr. Act July 1, 1898, 
c. 541, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445]. 

We will deal flrst with the question of intent. It is insisted by counsel for 
the complainants that the law upon this is that when the debtor is insolvent 
in point of f act, and the necessary effect of the particular payment or payments 
is to create a préférence, then the debtor's intent so to do will be presumed ; 
such Intent being the necessary and logical conséquence of his act. On the 
other hand, it is contended by counsel for the défendant that such intent cannot 
be presumed from transactions like the ones we are now dealing with, where 
the payments were made by the défendant, although insolvent, but in the usual 
and ordinary course of business. In order to arrive at a correct solution of 
the meaning of thèse respective contentions, it is well for us to note the status 
of the law upon this subject. Under the bankruptcy act of March 2, 1867, 
c. 176, 14 Stat. 517, there are many cases to the effect that a debtor, knowing 
his insolvency, who has paid one creditor to the exclusion of others, cannot be 
heard to say that he did not intend to give such creditor a préférence. Martin 
v. ïoof, Fed. Cas. No. 9,167 ; In re Oregon Bulletin Printing & Pub. Co., Fed. 
Cas. No. 10,559; In re Drummond, Fed. Cas. No. 4,093; In re Dibblee, Fed. 
Cas. No. 3,884. 

Under the présent act it has likewise been held that the intent to prefer 
will be presumed in the following cases : 

(1) From a transfer of a large portion of property by an insolvent to a single 
creditor. In re Rome Planing Mill (D. C.) 96 Fed. 812. 

(2) Where a transfer has been made by an insolvent merchant of his entire 
stock in trade to a single creditor. Goldman v. Smith (D. C.) 93 Fed. 183. 

(3) From a transfer by an insolvent debtor to one of his creditors, in payment 
of his debt, of sufficlent Personal property to satisfy the debt in full ; the 
debtor receiving surplus différence in cash. In this case the debt was $2,000, 
the value of the property conveyed about $2,500, and the balance of $480 was 
paid to the debtor in cash. Johnson v. Wald, 93 Fed. 640, 35 C. C. A. 522. 

(4) In the payment of rent by an insolvent debtor on a leasehold interest 
in a bakery, to continue the business, with intent to defraud creditors by 
hoarding and secreting the proceeds of the business so continued. In re Lange 
(D. C.) 97 Fed. 197. 

(5) By a sale by an insolvent debtor of ail his property to one not a creditor, 
and the application of the proceeds to the full payment of a part of his cred- 
itors, leaving others unpaid. Boyd v. Lemon & Gale Co., 114 Fed. 647, 52 C. C. 
A. 343. 

(6) By the exécution by an insolvent of a deed of trust to a single creditor 
to secure a pre-existing debt. In this case the mortgage secured a debt of 
$2,885, out of $14,000 of indebtedness. In re Wright Lumber Co. (D. C.) 114 
Fed. 101L 
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(7) By a transfer to a bank of a large amenant of accounts to secure a debt, 
leaving other creditors unpaid. Anniston Iron & Supply Co. v. Anniston Roll- 
ing MU1 Co. (D. C.) 125 Fèd. 074. 

It will be noticed that in each of the above seven cases the transfer was 
either of a large portion of the debtor's property, as compared with the total 
value thereof, or it was made for the exclusive beneflt of one créditer, or it 
was a sale of the entire assets of the debtor, with an exclusive appropriation 
of the proceeds of such sale to the benefit and payment of a few creditors to 
the exclusion of others, or it was a security by way of mortgage or deed of 
trust covering a large amount of property, and securing a large debt for the 
exclusive beneflt of one creditor, to the détriment of others ; and, so far as 
I hâve been able to ascertain by an investigation of the cases under the act 
of 1867, in which the doctrine ("that insolvency being shown, and fïie eiïect of 
the payment or transfer being to create a préférence, that intent will be pre- 
sumed so to do") is laid down, they are cases analogous to those above cited ; 
and it is apparent from the most casual examination of thèse cases that what 
the courts mean by the holding that where the insolvency is shown, and the 
effeet of the transfer as well, the intent of the debtor will be presumed in 
such cases, is that such is the only logical or reasonable déduction that can be 
drawn from the act of the debtor with respect to the particular transaction. 
and that a mère déniai on his part of any intent in the particular case to create 
the préférence complained of is wholly inconsistent with his conduct in rela- 
tion thereto. In other words, in each and ail of the above cases it must hâve 
been well reeognized by the bankrupt himself that in making the particular 
transfer or payment involving so large a proportion of his assets, and appro- 
pria ting the same to the exclusive beneflt of a single creditor, ne must neces- 
sarily hâve known that such creditor was obtaining an undue advantage 
thereby over the rights of others, and that, in the face of such a condition as 
this, he cannot be heard to say that he did not undertake such a resuit. Is 
the contention of "necessary effeet" analogous to the case at bar, and should 
the same inference of intent be drawn? The payments hère in question were. 
in so far as the proof shows, of maturing debts in the ordinary course of busi- 
ness and in one instance — that of the 0. D. Kenny Company — the payment in 
full of one account was followed by a subséquent sale ; and this may hâve 
also been true in the case of Muxen & Co., although the proof does not make 
this clear. Both the witness Greenwood and the witness Muxen testifled that 
thèse bills were paid in the ordinary course of business, and there is nothing 
in the record to show that they were paid before maturity, or out of the usual 
course of business, or that thèse two creditors were singled out in any way as 
spécial récipients of the bankrupt's favor. If it had been intended to make it 
an act of bankruptcy for a merchant, although insolvent, to make payments 
to his creditors in the ordinary course of business, nothing else appearing to 
show an intent to prêter, it seems to me that the law would hâve so provided. 
It is true that the answer of the défendant, in so far as it sets up the défense 
that "ail of said payments were made in good faith, in ignorance of the fact 
that défendant was insolvent, but in the bona fide belief that it was solvent 
and would be able to continue its business," is not specifically made out, be- 
cause, as before stated, the défendant has made no proof whatever in this 
case to sustain this issue, except the dépositions of the creditors, or their 
agents, who were the récipients of the préférences complained of, but I 
think it does sufficiently appear from their testimony, nothing else appearing 
to the contrary, that each and ail of said payments were made in the usual 
course of business; and the complainants bave, with respect to this issvie, 
rested their case solely upon the proof of the fact that the company was in- 
solvent at the time of the payment, and the insistence that the payment in 
question operated as a préférence, and, having failed to prove any spécifie in- 
tent on the part of the défendant to prefer, I do not think the law authorizes, 
in a case like this, the presumptive évidence of such intent essential to make it 
an act of bankruptcy. 

It has been held by the Court of Appeals in the case of Clark v. Henné & 
Meyer et al. (C. C. A.) 127 Fed. 288, that évidence that a debtor, who was a 
merchant, while insolvent, and within four months prior to the filing of the 
pétition in bankruptcy against him, made various payments of bills maturing, 
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is insufflaient to establish an act of bankruptcy, where there was no évidence 
that ne intended thereby to give a préférence or contemplated bankruptcy, nor 
that the creditors receiving such payments did not thereafter extend crédit to 
him for larger amounts. It is true that the court really decided this case upon 
another spécifie act of bankruptcy charged in the pétition, and held that the 
particular act of bankruptcy alleging préférences by way of payments to cer- 
tain creditors could not be maintained, because the pétition failed to set out 
the names of the creditors or the amounts paid; but they, however. stated 
that, if the pétition had been spécifie on this point, it could not, nevertbeless, 
iiave been maintained, because of the lack of proof of any intent to prefer, 
and also because of their failure to show that subséquent crédit was not ex- 
tended by the alleged preferred creditors on the faith of said payments. There 
is no proof hère in this case that subséquent crédit was not extended on the 
faith of the payments complained of, but the inference, if not the direct proof, 
is to the contrary. 

In the case of In re Bloch et ai. (Circuit Court of Appeals of the Second Cir- 
cuit) 109 Fed. 790, 48 C. C. A. 650, an involuntary pétition alleging this ground 
of bankruptcy was filed, and denied by the answer when the case was tried 
by a jury. The lower court charged that "if at the date of actual insolvency the 
alleged bankrupt paid a considérable debt [in this case, a debt of $2,000 out 
of a total liability of $20,356.79] by a transfer of accounts of the amount of 
$2,431. wbich in fact constituted a préférence, he must be held to hâve in- 
tended the conséquence of his act, and the intent to prefer was conclusively 
established." This was held to be error, since, though the fact of a payment 
by an insolvent which opérâtes as a préférence is prima facie évidence of an 
intent to prefer, such évidence may be overcome by proof of ignorance of in- 
solvency, and that the debtor's affairs were such that he could reasonably ex- 
pert to pay ail his debts. While in this case there is no affirmative proof by 
défendant to rebut the presumption of intent, upon which presumption alone 
complainants can rely to establish the act of bankruptcy, and while the de- 
fendants do not show their ignorance of their insolvency, or that their affairs 
were such that they could reasonably expect to pay ail their debts, I neverthe- 
less do not think that a presumption of intent to prefer should be indulged 
against an insolvent debtor by the mère act of paying certain creditors small 
sums in the usual course of business, and apparently in the effort to keep its 
business going, unless there is other and further évidence showing a spécifie 
intent to thereby give such creditors an undue préférence over others, although 
such might be the effect of the payment. But however this might be, the com- 
plainants, in my judgment, hâve failed to establish this act of bankruptcy, be- 
cause there is no affirmative proof of a compétent character by them showing 
that the necessary effect of the payments complained of was to give such cred- 
itors, receiving same, a greater percentage of their debts than other creditors 
of the same class, but, on the other hand, the défendant proves payments of 
a similar character made to complainants themselves, and likewise in the usual 
course of business. From this évidence the master can only conclude that it 
was the effort of the défendant to treat ail of its creditors alike, and to make 
no discrimination between them, and that, if such discriminations were made. 
it was merely incidental to the attempt to keep the business going, and not in 
pursuance of any expressed design. It was essential, in order to maintain this 
act of bankruptcy, to show that the necessary effect of the payments in ques- 
tion was to give the creditors receiving them a greater percentage of their 
debts than other creditors in their class. The proof failing to show that simi- 
lar payments hâve not likewise been made to ail creditors, but the évidence 
being rather to the contrary, the complainants cannot rely upon this ground of 
bankruptcy. 

Estoppel. 

It is insisted by counsel for défendant that complainants cannot maintain 
their pétitions, either original or amended, because they hâve received préfér- 
ences, and hâve not offered to surrender the same, and that, there being only 
three creditors before the court, there is a want of the jurisdictional number 
necessary to maintain the pétition, and that, having received similar payments 
as the creditors Kenny and Muxen, they are estopped to allège this as an act 
of bankruptcy. Before the amended act of 1903, it was almost universally 
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ruled, wlth possibly one exception, that an involuntary pétition could not be 
malntalned by credltors who had received préférences within four months, at 
least, without the surrender thereof, wbether such préférences exlsted by way 
of payments, deeds of trust, attachments, or other liens. See In re Rogers Mill- 
ing Co. (D. 0.) 102 Fed. 687 ; In re Miller (D. O.) 104 Fed. 764 ; In re Burlington 
Malting Co. (D. C.) 109 Fed. 777 ; In re Schenkein (D. C.) 113 Fed. 421 ; First 
Nat. Bank of New Kensington v. Pennsylvania Trust Co., 124 Fed. 988, 60 
C. C. A. 100. 

With respect to préférences obtained by way of "attachments or other légal 
proceedings" lnstituted within four months, this 1s stlll the law, since such 
préférences so obtained are especially made void by section 67f of the act of 
July 1, 1898, c. 541, 30 Stat 565 [U. S. Comp. St 1901, p. 3450]. But the 
amended act of February 5, 1903, c. 487, § 12, 32 Stat. 799 [U. S. Comp. St. Supp. 
1903, p. 415], repeals so much of the provisions of section 57g of the original 
law (Act July 1, 1898, c. 541, 30 Stat 560 [U. S. Comp. St 1901, p. 3443]), as 
required a creditor to surrender an Innocent payment as a condition précèdent 
to the rlght to file hls clalm. The payments in question received by thèse pe- 
titioners are presumptively Innocent payments of the character which it is not 
now necessary to refund, under the amended law, since the défendant ltself 
avers that they were made In the ordinary course of business, and there ls no 
évidence that petitloners had a reasonable cause to belleve the- défendant to be 
insolvent at the date of their receipt, In which event alone could they be made 
to refund the same at the suit of the trustée under section 60b, Act July 1. 
1898, c. 541, 30 Stat. 562 [U. S. Comp. St 1901, p. 3445]. 

Section 59b, 30 Stat 561 [U. S. Comp. St. 1901, p. 3445], which provides for 
the flling of involuntary pétitions by credltors, only requires that they shall 
hâve provable clalms, and, as well stated by District Judge Ray In the case 
of In- re Hornsteln (D. C.) 122 Fed. 266, the proof of the clalm, and the allow- 
ance thereof, are separate and distinct matters, and a creditor's clalm ls 
provable, and ne may join In an Involuntary pétition, notwlthstandlng the fact 
that ne has received a préférence. Although it appears that this case arose 
since the passage of the amended law, and the judge required the petitloning 
credltors to surrender their préférences before their clalms were allowed, I 
am nevertheless of the opinion that since their clalms are undoubtedly prov- 
able, and since, furthermore, their allowance could not be objected to on the 
sole ground that they had received innocent préférences, they are not required 
to even surrender them as a condition précèdent to malntaining an involuntary 
pétition. If the contrary be the law, it works a manifest injustice between 
credltors, since it is qulte apparent that the C. D. Kenny Company and A. 
Muxen & Co. could not be required to surrender their Innocent payments, and 
the necessary effect of the Inslstence that complainants should refund, or bave 
their pétition dlsmissed, would be to give Kenny & Co. and Muxen & Co. an 
undue advantage, by the rétention of their preferential payments received 
under exactly similar clrcumstances. 

I therefore think that not only hâve the credltors flling this pétition prov- 
able clalms, in the sensé of section 59b, but they llkewise hâve allowable 
clalms, within the meaning of that term as used in other sections of the law, 
and that nothlng else appearing, they hâve a right to maintain this pétition. 

If it ls attempted to rest the doctrine of estoppel upon the proposition that, 
having received préférences of a like character to the Kenny Company and 
Muxen & Co., they should be debarred from complaining of the préférence to 
Kenny and Muxen as acts of bankruptcy, it is snffieient to say that, In so far 
as I hâve been able to lnvestlgate, an estoppel of this character only arlses as 
against a person participating or conniving in the alleged act of bankruptcy 
complained of. In other words, the creditor cannot take advantage of the 
préférences made to himself ; the law beihg as well settled in bankruptcy as 
In equity that a person who has become a party to, and taken beneflt from a 
fraudulent conveyance, 18 estopped thereby to claim the same as an act of 
bankruptcy. In re Williams, Fed. Cas. No. 17,706. And the same doctrine has 
been applied In the casé of creditors who hâve assented to the making of a 
général assignaient. They cannot thereafter allège lt as an act of bankruptcy. 
But I do not think the mère fact that a party bas received a préférence pre- 
cludes nim from complaining of another and distinct préférence to another 
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person. They are separate and distinct transactions and acts of bankruptcy, 
and the acceptance of the payaient to himself cannot be an estoppel on his 
right to complain of a payaient to others, unless involved in the saine transac- 
tion. 

For the reasons stated, it is respectfully recommended that the pétition be 
dismissed. 

Wheeler & Trimble and Sidney B. Wright, for petitioning creditors. 
Brown & Spurlock, for défendant Douglas Coal & Coke Co. 

CLARK, District Judge. In regard to this case, it is only necessary 
to say shortly that in view of the language of the act of Congress, and 
the changes which were deliberately made in the provisions of the act 
vvhile it was before the Senate judiciary committee, I am constrained 
to affirm the ruling of the référée, and for the reasons which he states. 
There is no doubt in this case about insolvency being established, in 
the légal sensé ; but Congress has used such language as makes it nec- 
essary that a receivership in a state court, in order to constitute an act 
of bankruptcy, must hâve been established, or the receiver appointed, 
on the ground of the corporation^ insolvency. It is very much open 
to doubt whether Congress has not hère used language which makes 
necessary a resuit which Congress itself intended to avoid. Looking 
to the practical bearing of the question, there is much reason to believe 
that Congress intended to make the appointment of a receiver in a state 
court conclusive as a ground of bankruptcy, without requiring thïs 
court to inquire into the grounds on which the receivership was cre- 
ated ; but the language of the amendatory act is perfectly plain, in re- 
quiring that the existence of a receivership in a state court, in order 
to be a ground of bankruptcy, must hâve been on account of the in- 
solvency of the corporation, and this leaves open in any case to inquiry 
by this court the grounds on which the appointment of a receiver was 
made, and, if the appointment was made on any other ground than 
that of insolvency, it does not constitute an act of bankruptcy. Now, 
in the case hère considered, the appointment was on account of breaches 
of covenants — covenants like the covenant to keep down taxes, and the 
like — and, although thèse particular acts or defaults strongly tend to 
show insolvency, they justify the appointment of a receiver, regardless 
of insolvency ; and it seems that, in form, at least, the receivership was 
established on the ground of breaches of thèse covenants. I do not 
think the payments which were made, and which are hère called in 
question, constitute a préférence or an act of bankruptcy. 

The ruling of the référée is accordingly affirmed, in view of the 
natural and necessary construction which must be placed upon the lan- 
guage used in the act of Congress. It is accordingly so ordered. 

NOTE. Since the décision in the principal case of In re Douglas Coal & 
Coke Company the opinion of the Circuit Court of Appeals for the Fourth 
Circuit in the Case of Blue Mountain Iron & Steel Co., 131 Fed. 57, has been 
published, and the doctrine of the opinion in this case appears to be in sut- 
stantial accord with the ruling in Be Douglas Coal & Coke Company. 
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MARRA ▼. SAN JACINTO & P. V. IRR. DIST. et al. (two cases). 

(Circuit Court, S. D. California, S. D. April 27, 1904) 

Nos. 1,086, 1,087. 

1. Iebigation Districts— Bonds— Payment— Remédies— Mandamus— Receiver. 
Act Cal. March 7, 1887, p. 29, c. 34, as amended by Act March 20, 1891, 
p. 142, c. 127, providing for the organization of irrigation districts, au- 
thorizes such districts to issue bonds for the construction of necessary 
works; and section 17 (page 37) provides that the bonds and interest 
thereon shall be paid by revenue derived from an annual assessment upon 
thereal property of the district, and that ail real property therein shall be 
and remain liable to be assessed for such payment as provided in the act. 
Held, that where an irrigation district, duly organized, issued and sold 
bonds under such act, the remedy of a holder thereof, after having re- 
covered judgment and securing a return of an exécution against the prop- 
erty of the district unsatisfied, was to compel the officers of the district 
by mandamus to levy an assessment against the property of the district, 
and not by a suit in equity for the appointaient of a receiver. 

The following is the opinion of Circuit Judge ROSS on an applica- 
tion for leave to intervene in thé suit in equity, as hereinafter referred 
to: 

The oral application made on bebalf of the California Cattle Company to in- 
tervene in this suit in equity is denied, without préjudice to another application 
of a similar nature based upon a proper showing. The Mil, I think, présents a 
proper cause for the appointment of a receiver of the property of the défendant 
corporation. If it be true'that the complainant is a bona flde owner of valid 
bonds issued by the défendant irrigation district, while acting as such under 
the laws of the state, and that property acquired and owned by it is in the 
hands of strangers, holding and claiming the same adversely, a failure to ap- 
point a receiver may resuit in depriving the complainant of rights to wliich he 
may be entitled; whereas, if it shall be hereafter found, upon proper judicial 
inquiry, that the alleged rights of the complainant are not well founded, the 
parties in the possession of such property may very readily be protected. 

A receiver will therefore be appointed in case No. 1,087, upon the exécution 
of a bond by the complainant, with sufflcient surettes, to be approved by the 
court, in the sum of $10,000, as security for the costs of the receivership. The 
parties in interest may suggest for the considération of the court some proper 
person for the position. 

John G. North and John W. Lane, for complainant. 
Geo. J. Denis and Frank W. Burnett, for défendants. 

ROSS, Circuit Judge. A considération of the objections made to the 
proposed order of appointment of a receiver and a further considéra- 
tion of the bill of complàint in this cause satisfïes me that the court was 
in error in îts ruling made and entered on the 28th day of March, 1904, 
providing for such an appointment. 

On the 7th of March, 1887, the Législature of California passed an 
act entitled "An act to provide for the organization and government 
of irrigation districts, and to provide for the acquisition of water and 
other property, and for the distribution of water thereby for irrigation 
purposes" (St. Cal. 1887, p. 29, c. 34), which was amended and supple- 

Tl. Mandamus to enforce payment of judgment against municipalité, see 
note to Holt County v. National Life Ins. Co. of Montpelier, Vt, 25 C. C. À. 475. 
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mented by subséquent acts (St. 1889, pp. 15, 18, 212, 213, ce. 19, 20, 
178; St. 1891, pp. 53, 142, 145, 147, 244, ce. 57, 127, 128 r 171). 

The first section of the act of 1887, as amended by that of March 
20, 1891, provides that whenever 50 or a majority of the holders of 
title or évidence of title to land susceptible of one mode of irrigation 
from a common source, and by the same System of works, désire to 
provide for the irrigation of the same, they may propose the organiza- 
tion of a district under the provisions of the act, and when so organized 
such district shall hâve the powers conferred or that may thereafter 
be conferred by law upon such irrigation districts. The equalized 
county assessment roll next preceding the présentation of the pétition 
for the organization of the irrigation district under the provisions of 
the act, it is declared, shall be sufficient évidence of title for the pur- 
poses of the act. 

Its second section, as amended by the act of March 20, 1891, is as 
follows : 

"A pétition shall first be presented to the board of supervisors of the county 
in whioh the lands, or the greatest portion thereof, is situated, signed by the 
required number of holders of title, or évidence of title, of such proposed dis- 
trict, evidenced as above provided, which pétition shall set forth and partieu- 
larly describe the proposed boundaries of the district, and shall pray that the 
same may be organized under the provisions of this act. The petitioners must 
aecompany the pétition with a good and sufficient bond, to be approved by the 
said board of supervisors, in double the amount of the probable cost of organ- 
izing such district, conditioned that the bondsmen will pay ail the said costs in 
case said organization shall not be effected. Such pétition shall be presented 
at a regular meeting of the said board, and shall be published for at least tvvo 
weeks before the time at which the same is to be presented, in some newspaper 
printed and published in the county where said pétition is presented, together 
with a notice stating the time of the meeting at which the same will be pre- 
sented ; and if any portion of such proposed district lie within another county, 
or counties, then said pétition and notice shall be published in a newspaper 
published in each of said counties. When such pétition is presented, the said 
board of supervisors shall hear the same and may adjourn such hearing from 
time to time, not exceeding four weeks in ail ; and on the final hearing may 
make such changes in the proposed boundaries as they may flnd to be proper. 
and shall establish and deflne such boundaries : provided, that said board shall 
not modify said boundaries so as to except from the opération of this act any 
territory within the boundaries of the district proposed by said petitioners 
which is susceptible of irrigation by the same System of works applicable to 
the other lands in such proposed district ; nor shall any lands which will not, 
in the judgment of said board, be benefited by irrigation by said System be in- 
cluded within such district: provided, that any person whose lands are sus- 
ceptible of irrigation from the same source may, in the discrétion of the board, 
upon application of the owner to said board, hâve such lands included in said 
district. Said board shall also make an order dividing said district into flve 
divisions, as nearly equal in size as may be practicable, which shall be num- 
bered first, second, third, fourth, and fifth, and one director, who shall be a 
free-holder in the division, and an elector and résident of the district, shall be 
elected by each division : provided, that if a majority of the holders of title 
or évidence of title, evidenced as above provided, pétition for the formation of 
a district, the board of supervisors may, if so requested in the pétition, order 
that there' may be either three or five directors, as said board may order, for 
such district, and that they may be elected by the district at large. Said board 
of supervisors shall then give notice of an élection to be held in such proposed 
district, for the purpose of determining whether or not the same shall be or- 
ganized under the provisions of this act. Such notice shall describe the bounda- 
ries so established, and shall designate a name for such proposed district, and 
said notice shall be published for at least three weeks prior to such élection 
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In a newspaper published within said county ; and if any portion of such pro- 
posed district lie within another county or counties, then said notice shall be 
published in a newspaper published within each of said counties. Such notice 
shall require the electors to cast ballots, which shall contain the words 'Irriga- 
tion District — Yes,' or 'Irrigation District — No,' or words équivalent thereto, 
and also the names of persons to be voted for to flll the various élective offices 
hereinafter prescribed. No person shall be entitled to vote at any élection held 
under the provisions of this act, unless he shall possess ail the qualifications 
required of electors under the gênerai élection laws of this state." 

The third section provides how such élection shall be conducted, 
and for the canvass of the vote, and that if, upon such canvass, it ap- 
pear that at least two-thirds of ail the votes cast are "Irrigation Dis- 
trict — Yes," the board of supervisors shall, by an order entered upon 
its minutes, déclare such territory duly organized as an irrigation dis- 
trict under the name and style theretofore designated, and shall déclare 
the persons receiving respectively the highest number of votes for the 
several offices to be duly elected thereto, and shall cause a certified 
copy of such order to be immediately filed for record in the office of 
the county recorder of each county in which any portion of such land 
is situated, and shall also immediately forward a copy thereof to the 
clerk of the board of supervisors of each of the counties in which any 
portion of the district may lie; and from and after the date of such 
filing the organization of such district shall be complète, and the officers 
thereof shall be entitled to enter immediately upon the duties of their 
respective offices upon qualifying according to law, and shall hold such 
offices, respectively, until their successors are elected and qualified. 
The third section of the act, as amended by that of March 20, 1891, 
also provides that "no action shall be commenced or maintained, or 
défense made, affecting the validity of the organization unless the 
same shall hâve been commenced or made within two years from the 
making of said order" of the board of supervisors declaring the terri- 
tory duly organized as an irrigation district. Section 4 et seq. pro- 
vide for subséquent élections, at which an assessor, a collecter, a 
treasurer, and a board of directors for .the district shall be elected. 
Section 11, as amended March 20, 1891, provides for the organization 
of the board of directors after their élection ; and by section 12, as so 
amended, it is provided that the board shall, among other things, hâve 
the right to enter upon any of the land to make surveys, and may locate 
the necessary irrigation works and the line for any canal or canals, 
and the necessary branches for the same, on any of the lands which may 
be deemed best for such location ; and shall also hâve the right to ac- 
quire, either by purchase, condemnation, or other légal means, lands, 
waters, water rights, and other property necessary for the construc- 
tion, use, supply, maintenance, repair, and improvements of said canal 
or canals and works, including canals and works constructed by private 
owners, land for réservoirs for the storage of needful waters, and ail 
necessary appurtenances, and may also construct the necessary dams, 
réservoirs, and works for the collection of water for the district, and 
do any and every lawful act necessary to be done that sufficient water» 
may be furnished to each landowner in the district for irrigation pur- 
poses. And it is declared by the twelfth section of the act, as so 
amended, that the use of ail water required for the irrigation of the 
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lands of any district formed under the provisions of the act, together 
with the rights of way for canals and ditches, sites for réservoirs, and 
ail other property required in fully carrying out the provisions of the 
act, is a public use, subject to the régulation and control of the state 
in the manner prescribed by law. By section 13 it is provided that 
the légal title to ail property acquired under the provisions of the act 
shall vest in such irrigation district, and shah be held by such district 
in trust for the uses and purposes therein set forth ; and the board of 
directors is authorized to hold, use, acquire, manage, occupy, and 
possess the property as provided in the act. By section 15 of the 
amendatory act of Mardi 20, 1891, it is provided that for the purpose 
of constructing necessary irrigating canals and works, and acquiring the 
necessary property and rights therefor, and otherwise carrying out the 
provisions of the act, the board of directors of such district must, as soon 
after such district has been organized as may be practicable, and when- 
ever thereafter the construction fund has been exhausted by expenditures 
authorized therefrom, and the board deem it necessary or expédient 
to raise additional money for such purposes, estimate and détermine the 
amount of money necessary to be raised, and shall immediately there- 
after call a spécial élection at which shall be submitted to the electors 
of the district possessing the qualifications prescribed by the act, the 
question whether or not the bonds of the district shall be issued in the 
amount so determined. Notice of such élection is required to be given, 
and such notices are required to specify the time of holding the élec- 
tion and the amount of bonds proposed to be issued; and, in the 
event a majority of the votes cast at the élection are favorable to the 
issuance of the bonds, the board of directors are required to imme- 
diately cause them to be issued, such bonds to be payable in gold coin 
of the United States, in 10 séries, as follows, to wit: At the expira- 
tion of 11 years, 5 per cent, of the whole number of said bonds; at 
the expiration of 12 years, 6 per cent. ; at the expiration of 13 years, 
7 per cent. ; at the expiration of 14 years, 8 per cent. ; at the expira- 
tion of 15 years, 9 per cent. ; at the expiration of 16 years, 10 per 
cent. ; at the expiration of 17 years, 11 per cent. ; at the expiration 
of 18 years, 13 per cent. ; at the expiration of 19 years, 15 per cent. ; 
at the expiration of 20 years, 16 per cent. — ail of which bonds shall 
bear interest at the rate of 6 per cent, per annum, payable semiannually 
on the lst days of January and July of each year. Section 16 pro- 
vides for the sale of the bonds by the board of directors from time to 
time, in such quantities as may be necessary and most advantageous, 
to raise money for the construction of the canals and works, the acqui- 
sition of property and rights, and otherwise to fully carry out the ob- 
jects and purposes of the act. Notice of such sale is required to be 
given, and bids therefor received, but with the provision that in no 
event shall the board sell the bonds for less than 90 per cent, of the face 
value thereof. By section 17 it is provided that the bonds and interest 
thereori shall be paid by revenue derived from an annual assessment 
upon the real property of the district; and ail the real property in the 
district, it is declared, shall be and remain liable to be assessed for such 
payment, as provided in the act. Provision is made for the assessment 
of 'ail such real property annually by the assessor. By section 20 it is 
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provided that on or before the first Monday in August of each year the 
assessor must complète his assessment book, and deliver it to the sec- 
retary of the board of directors, who must immediately give notice 
thereof and of the time the board of directors, acting as a board of 
equalization will meet to equalize assessments, by publication in a news- 
paper published in each of the counties comprising the district. The 
time fixed for the meeting shall not be less than 20 nor more than 
30 days from the first publication of the notice, and in the meantime 
the assessment book is required to remain in the office of the secretary 
for the inspection of ail persons interested. Section 21 is as follows : 

"Upon the day specified in the notice required by the preceding section for 
the meeting, the board of directors, which is hereby constituted a board of 
equalization for that purpose, shall meet and continue in session from day to 
day, as long as may be necessary, not to exceed ten days, exclusive of Sundays, 
to hear and détermine such objections to the valuation and assessment as may 
come before them ; and the board may change the valuation as may be just. 
The secretary of the board shall be présent during its sessions and note ail 
changes made in the valuation of property, and in the names of the persons 
whose property is assessed ; and within ten days after the close of the session 
he shall hâve the total values, as finally equalized by the board, extended into 
columns and added." 

Section 22, as amended by the act of March 20, 1891, is as follows : 

"The board of directors shall then levy an assessment sufficient to raise the 
annual interest on the outstanding bonds, and at the expiration of ten years 
after the issuing of bonds of any issue must increase said assessment to an 
amount sufficient to raise a sum sufficient to pay the principal of the outstand- 
ing bonds as they mature. The secretary of the board must compute and enter 
in a separate column of the assessment book the respective sums, in dollars 
and cents, to be paid as an assessment on the property therein enumerated. 
When collected, the assessment shall be paid into the district treasury, and 

shall constitute a spécial fund, to be called the 'Bond Fund of Irrigation 

District' In case of the neglect or refusai of the board of directors to cause 
such assessment and levy to be made as in this act provided, then the assess- 
ment of property made by the county assessor and the state board of equaliza- 
tion shall be adopted, and shall be the basis of assessments for the district, and 
the board of supervisors of the county in which the office of the board of di- 
rectors is situated shall cause an assessment roll for said district to be pre- 
pared, and shall make the levy required by this act, in the same manner and 
with like effect as if the same had been made by said board of directors, and 
ail expenses incident thereto shall be borne by such district. In case of the 
neglect or refusai of the collecter or treasurer of the district to perform the 
duties imposed by law, then the tax collecter and treasurer of the county in 
which the office of the board of directors is situated must, respectively, perform 
such duties, and shall be accountable therefor upon their officiai bonds as in 
other cases." 

By section 23 of the act, as amended by the act of March 20, 1891, 
the assessment upon real property is made a lien against the property 
assessed from and after the first Monday in March for any year, and 
such lien is not removed until the assessments are paid, or the property 
sold for the payment thereof. Subséquent sections of the act provide 
that, in the event the assessments become delinquent, the property 
shall be sold to pay such assessments, and in the event the property 
so sold is not redeemed within 12 months from the sale the collector 
or his successor in office is required to make to the purchaser or his as- 
signée a deed to the property, which deed, duly acknowledged or 
proved, is (except as against actual fraud) made conclusive évidence 
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of the regularity of ail the proceedings from the assessment by the 
assessor, inclusive, up to the exécution of the deed, which deed, the 
statute déclares, conveys to the grantee the absolute title to the lands 
described therein, free of ail incumbrances, except when the land is 
owned by the United States or this state, in which case it is prima facie 
évidence of the right of possession. 

The act of March 16, 1889, provides for a spécial proceeding in 
the superior court of the county in which the lands of the district, or 
some portion thereof, are situated by the board of directors of the 
irrigation district organized under the act of March 7, 1887, "in and 
by which the proceedings of said board and of said district, providing 
for and authorizing the issue and sale of the bonds of said district, 
whether said bonds or any of them hâve or hâve not been sold, may 
be judicially examined, approved, and confirmed." Sections 3 and 4 
of the act of March 16, 1889, provide for notice of the proceedings, 
and for the hearing of any person interested in the district, or in the 
issue or sale of the bonds, and section 5 of the act déclares : 

"Upon the hearing of such spécial proceedings, the court shall hâve power 
and jurisdiction to examine and détermine the legality and validity of, and 
approve and confirm, each and ail of the proceedings. for the organization of 
said district under the provisions of the said act, from and including the péti- 
tion for the organization of the district, and ail other proceedings which may 
affect the legality or validity of said bonds, and the order for the sale, and the 
sale thereof. The court, in inquiring into the regularity, legality, or correctness 
of said proceedings, must disregard any error, irregularity, or omission which 
does not affect the substantial rights of the parties to said spécial proceeding : 
and it may approve and confirm such proceedings in part, and disapprove and 
déclare illégal or invalid other and subséquent parts of the proceedings. The 
court shall find and détermine whether the notice of the filing of said pétition 
has been duly given and published, for the Unie and in the manner in this act 
prescribed. The costs bf the spécial proceedings may be allowed and appor- 
tioned between ail the parties, in the discrétion of the court." 

The bill in the présent suit allèges, among other things: That the 
défendant San Jacinto & Pleasant Valley Irrigation District is, and 
ever since the 3d day of April, 1891, has been, a corporation duly 
organized and existing under and in accordance with the provisions 
of the act of March 7, 1887, and of the acts amendatory thereof. 
That the défendants McEuen and Haslam are, and for more than four 
years last past hâve been, duly elected and qualified members of the 
board of directors of said corporation; and that the défendant John- 
son is, and for the same period has been, the duly qualified and acting 
secretary thereof. That at the time of the élection of the défendants 
McEuen and Haslam as such directors there were also elected as di- 
rectors of the corporation C. M. Diedrich, J. G. Gingery, and A. A. 
Lord, who also duly qualified as such directors, and entered upon the 
duties of their office, and that thereupon the défendants McEuen and 
Haslam, together with the said Diedrich and Gingery and Lord, con- 
stituted the duly elected, qualified, and acting board of directors of the 
district. That no other persons hâve been elected or appointed as such 
directors, and that the said Diedrich, Gingery, and Lord hâve removed 
out of the district, and their office thereafter became vacant, which 
vacancies hâve not been filled by appointaient or otherwise. That 
on or about July 1, 1892, the défendant corporation was duly authorized 
131 F.— 50 
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by vote of the qualified voters of the district, at an élection duly called 
and held, to issue certain bonds of the district; and that thereafter, 
and before the issuance of the bonds, to wit, on the 6th day of May, 
1892, the board of directors of the défendant corporation instituted 
proceedings under the act of March 16, 1889, in the superior court of 
the county of San Diego, state of California (that being the county 
in which the district was at that time situated), for the purpose of 
obtaining a judicial examination, approval, and confirmation of the 
proceedings providing for and authorizing the issue and sale of the 
bonds; and that such proceedings resulted in a decree of the superior 
court of San Diego county, entered on the 22d day of June, 1892, 
adjudging "that said San Jacinto & Pleasant Valley Irrigation District 
was duly organized by and under the direction of the board of super- 
visors of the said county of San Diego ; that the first board of directors 
of said ' irrigation district, consisting of the said petitioners, was duly 
elected and duly qualified as such, and that ail of the proceedings of 
said board of supervisors of said county under and by virtue of which 
the said irrigation district was organized and the said first board of 
directors of said irrigation district was elected be, and the same is 
hereby, approved and confirmed"; and further decreeing "that ail 
the proceedings had by or under the authority of the said board of 
directors for the issuance of the bonds of said irrigation district to 
the amount of three hundred and fifty thousand dollars ($350,000.00), 
including in said proceedings the estimate made by the said board of 
directors mentioned in said pétition of the amount of money necessary 
to be raised for the purpose of constructing the necessary irrigation 
canals and works and the acquisition of the necessary rights and prop- 
erty therefor, and otherwise carrying out the provisions of the act of 
the Législature under which said irrigation district is organized ; and 
also including in said proceedings the élection mentioned in said péti- 
tion, which was called and held upon the question whether the bonds 
of said irrigation district in the amount aforesaid should be issued by 
said irrigation district; and also including in said proceedings the 
order of the board of directors that the bonds of said irrigation district 
in the amount aforesaid be issued by the said board of directors in 
the manner and form as in said order provided and as prescribed by 
law be, and the same are hereby, approved and confirmed" ; and fur- 
ther adjudging "that the San Jacinto & Pleasant Valley Irrigation 
District ever since its organization as aforesaid has been, and now is, 
a duly and legally organized irrigation district, and that it has and 
possesses full power and authority to issue and sell from time to time 
the bonds of said irrigation district to the aforesaid amount of $350,- 
000." The bill allèges that that decree has never heen appealed from, 
vacated, or set aside, and is in full force and effect. 

It is next alleged that certain of the bonds were sold by the irriga- 
tion district, and that the money derived therefrom was by the board 
of directors of the district used in the construction of canals, ditches, 
rights of way, and other necessary and proper works within the bound- 
aries of the district, in order that the lands therein might be irrigated, 
and also for the purchase of water rights, lands, rights of way, water- 
bearing lands, flumes, pipe lines, and interests in other corporations 
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owning and possessing water rights, water-bearing lands, flumes, pipe 
lines, and ditches, without the boundaries of the district ; ail of which 
were necessary and essential to the proper carrying out of the pur- 
poses for which the district was organized. It is alleged that the com- 
plainant is a creditor of the défendant district, being the owner of a 
certain judgment rendered against it in this court for the sum of 
$2,937.14, which judgment remains wholly unpaid, and upon which 
exécution was duly issued and returned by the marshal wholly un- 
satisfied; that the judgment was obtained upon unpaid and past-due 
coupons upon certain of the said bonds held and owned by the com- 
plainant. It is alleged upon information and belief that the défend- 
ant corporation is the owner of a large amount of real and personal 
property, canals, ditches, rights of way, water-bearing lands, and 
other lands, canals, pipe lines, interests in other corporations owning 
and possessing water-bearing lands, flumes, pipe lines, and ditches 
outside of the boundaries of the district, the exact description of 
which the complainant is unable to give for reasons afterward set out. 
It is alleged that from the date of its organization until the early part 
of the year 1899 the défendant corporation carried on its business of 
acquiring water and water rights, and supplying the same to lands 
within the district, on which last-mentioned date it became, and has 
since been, insolvent ; that for several years prior to 1899 the défendant 
corporation failed and neglected to raise by assessment upon the lands 
of the district the full amount of money required for the purposes of 
paying interest upon the bonds and for the gênerai and operating ex- 
penses of the district, and prior to that year it issued a large number 
of warrants, and promises to pay on demand, which warrants were 
issued for the purpose of paying the running and operating expenses 
of the district, salaries of officers, and other debts contracted by the 
district, and which it authorized and directed to be used and received 
by the district in paynunt for the use of water furnished by it to irri- 
gators therein, for which reason, it is averred, the corporation défend- 
ant did not receive money for the use of the water, "and because there- 
of, and because of the failure of the said corporation to levy the as- 
sessments aforesaid, the said corporation défendant and the officers 
thereof, failed to pay the interest on said bonds, and failed to pay the 
coupons attached to the bond owned and held by your orator afore- 
said." It is alleged that the amount of land embraced within the 
boundaries of the district is 18,000 acres, the assessed value of which 
upon the last assessment roll of the county of Riverside, Cal., does not 
exceed the total sum of $100,000, and that the market value of such 
lands does not exceed $125,000; that the bonded indebtedness of the 
district for bonds issued and outstanding amounts to $225,750 ; that 
the accrued interest thereon, represented by the coupons, amounts to 
about $60,000; that there is further and other outstanding indebted- 
ness of the défendant corporation amounting to the sum of $10,000 ; 
and that, if ail the lands embraced within the district were sold at their 
full market value, there would be realized therefrom a sum wholly 
insufficient to pay the indebtedness of the défendant corporation. It 
is next averred that in July, 1899, the board of directors, the treasurer, 
assessor, and collecter of the défendant district, abandoned their duties 
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and responsibilities as such officers, and permitted adverse parties to 
seize, take hold of, and appropriate to their own use, fraudulently, 
and without any considération, ail the lands, water rights, ditches, 
flumes, and other property of the district lying without its boundaries, 
and to hold the same adversely, and to convert the same to their own 
use, to the détriment of the résidents of the district, and to the irrép- 
arable injury of the complainant and other bondholders similarly 
situated ; that ail of said land, water rights, ditches, flumes, and other 
property owned and possessed by the district, and lying without the 
boundaries thereof, hâve been and now are wrongfully appropriated 
and held adversely by strangers who hâve wrongfully and unlawfully 
seized and appropriated the same to their own use, and are selling the 
waters to consumers thereof outside of the boundaries of the district, 
and wrongfully appropriating and converting to their own use ail the 
moneys collected as tolls therefrom; that such parties so wrongfully 
appropriating and converting the assets of tl.e défendant district with- 
out its boundaries hâve so collected in excess of $50,000, and that 
the board of directors of the district hâve never at any time since 
July, 1899, demanded the payment of the same, or made any attempt 
to collect it; that ever since July, 1899, the board of directors of the 
district hâve failed in the performance of ail of their duties, hâve held 
no meetings, hâve failed to levy or cause to be levied any assessments 
for the purpose of paying the interest on the bonds issued by the dis- 
trict, or any part thereof; that they hâve failed to collect and keep 
any assets of the district, and hâve permitted and do still permit 
strangers and hostile interests to wrongfully appropriate and convert 
the property of the district, and to collect the tolls from the sale of 
water belonging thereto, and to destroy and render valueless its ditches 
and flumes; that a majority of the board of directors of the défendant 
district hâve removed their résidences therefrom; that the secretary, 
treasurer, assessor, and collecter, hâve removed their résidences and 
that the board of directors ever since July, 1899, hâve failed to keep 
any office or place for the transaction of business in the district, and 
hâve allowed and do now allow ail the papers, files, books, maps, stock, 
deeds, évidences of title, and other memoranda and records pertaining 
to the district to remain in the hands of strangers and parties having 
no interest in the same, and hâve taken no steps to take possession 
thereof, or préserve the same from loss ; that the books, maps, papers, 
and contracts necessary to enable the complainant to ascertain what 
real and personal property belongs to the défendant corporation, to 
give a description thereof, are locked in the safe of the défendant 
corporation, which safe is in the hands of strangers, and the complain- 
ant is unable to obtain access thereto; that he has demanded of the 
président of the board of directors of the défendant corporation that 
the vacancies upon the board of directors be filled, and meetings be 
held, and that steps be taken to recover possession of the real and 
personal property of the district, and that an assessment upon the real 
property of the district to pay the coupons of the complainant be levied 
— ail of which demands hâve been refused; that the last assessment 
levied was paid only by a small portion of the landowners of the 
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district, and that a considérable portion of the land assessed was sold 
for nonpayment thereof, and, there being no bidders therefor, was bid 
in and sold to said district, and that the assessment and sale thereof 
failed to bring money into the treasury sufficient to pay the indebted- 
ness thereof ; that, if an assessment should be levied upon the real 
property within said district, the same would not be paid, and would 
not bring any money into the treasury of the said corporation, and 
would not resuit in the raising of any money to pay the said indebted- 
ness of the district, or any part thereof. 

It was shown in opposition to the application for the appointment 
of a receiver, among other things, that subséquent to the aforesaid 
confirmatory decree of the superior court of San Diego county, the 
superior court of Riverside county (then embracing the lands covered 
by the irrigation district in question), in an action brought by the 
state of California upon the relation of a taxpayer, entered a judgment 
declaring that the défendant district was never legally organized, and 
adjudging each and ail of the bonds issued by it illégal and of no 
effect. It is not necessary at this time to consider the effect of thèse 
contrary judgments. It will be seen from the provisions of the statute 
under which the bonds upon which the complainant's judgment was 
obtained were issued, as well as from the averments of the bill itself, 
that assessments upon the lands embraced by the district was the mode 
provided by law for the payment of both principal and interest of the 
bonds. The complainant acquired his bonds with that knowledge, 
for it was a matter of public law. If, as claimed on his behalf, the 
bonds held by him are valid, they were payable in the mode provided by 
the law under which they were issued, and, if the proper officers re- 
fused or neglected to levy the proper and necessary assessments, the 
remedy provided by law was mandamus to compel them to do so. In 
Heine v. The Levée Commissioners, 19 Wall. 655, 657, 22 L. Ed. 223, 
the Suprême Court said : 

"It has been decided in numerous cases founded on the refusai to pay cor- 
poration bonds that the appropriate proceeding was to sue at law, and by a 
judgment of the court establish the validity of the claim and the amount due, 
and by the return of an ordinary exécution ascertain that no property of the 
corporation could be found liable to sueh exécution and sufficient to satisfy the 
judgment. Then, if the corporation had authority to levy and collect taxes for 
the payment of that debt, a mandamus would issue to compel them to raise by 
taxation the amount necessary to satisfy the debt. Unless, then, there is some 
difflculty or obstruction in the way of this common-law remedy, chancery can 
hâve no jurisdiction." 

But neither the fact that the remedy at law by mandamus for levy- 
ing and collecting taxes, if resorted to, has proved ineffectuai, nor the 
fact that no officers can be found to perform the duty of levying and 
collecting them, can justify a court of equity in undertaking to do so 
by means of a receiver. Thompson v. Allen County, 115 U. S. 550, 6 
Sup. Ct. 140, 29 L. Ed. 472, and cases there cited. Nor does the mère 
fact that a party finds himself unable to collect his debt by proceedings 
at law make it the duty of a court of equity to devise some mode by 
which it can be done. The case of Heine v. The Levée Commissioners, 
supra, was a bill in equity to enforce collection of taxes where no offi- 
cers could be found whose duty could be enforced by mandamus. 
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"There does not," sald the court, "appear to be any authority founded on the 
recognized prihciples of a court of equity on which this bill can be sustained. 
If sustained at ail, it must be on thè very broad ground that, because the 
plaintiff flnds htmself unable to collect his debt by proceedings at law, it is the 
duty of a court of equity to devise some mode by which it can be done. It is, 
however, the expérience of every day and of ail men that debts are createU 
which are never paid, though the creditor has exhausted ail the resources of 
the law. ït is a misfortune, which, in the imperfection of human nature, often 
admits of no redress. The holder of a corporation bond inust, in common with 
other men, submit to this calamity, wben the law affords no relief." 

The court added that the exercise of the power of taxation belonged 
to the Législature, and not to the judiciary. There the Législature 
had delegated the power to the levée commissioners, and the court 
said: 

"If that body has eeased to exist, the remedy is in the Législature either to 
assess the tax by spécial statute, or to vest the power in some other tribunal. 
It certainly is not vested, as in the exercise of an original jurisdiction, in any 
fédéral court. * * * It is not only not one of the inhérent powers of the 
court to levy and collect taxes, but it is an invasion by the judiciary of the 
fédéral government of the législative functions of the state government." Page 
661, 19 Wall., 22 L. Ed. 223. 

In Barkley v. Levée Commissioners, 93 U. S. 258, 23 L. Ed. 893, 
in speaking of the power to compel by mandamus municipal officers 
to perform the ministerial duty of levying proper taxes, where there 
were no such officers, it was said : 

"The truth is that a party situated like the présent petitioner is forced to 
rely on the public faith of the Législature to supply him a proper remedy. The 
ordinary ineans of légal redress having failed by lapse of time, and the opéra- 
tion of unavoidable contingencies, it is to be presumed that the Législature will 
do what is équitable and just ; and in this case législative action seems to be 
absolutely requisite." 

In the case of Walkley v. City of Muscatine, 6 Wall. 481, 18 L. Ed. 
930, the complainant, Walkley, had procured judgment against the 
city of Muscatine for interest on bonds of the city, exécution had been 
returned nulla bona, .the mayor and aldermen had refused to levy a 
tax for the payment of the judgments, and had used the annual tax 
for other purposes, and paid nothing to the plaintiff. Walkley then 
filed his bill in equity praying a decree that the mayor and aldermen 
be compelled to levy a tax and appropriate so much of the proceeds 
as might be necessary to pay his judgments. The Suprême Court held 
that the remedy was by mandamus at law, and said, among other 
things: "We hâve been furnished with no authority for the substi- 
tution of a bill in equity and injunction for the writ of mandamus;" 
and added that "a court of equity is invoked as auxiliary to a court of 
law in the enforcement of its judgments in cases only where the latter 
is inadéquate to afford the proper remedy." 6 Wall. 483, 484, 18 L. 
Ed. 930. By such inadequacy of the remedy at law, the same court 
said in the subséquent case of Thompson v. Allen County, 115 U. S. 
554, 6 Sup. Ct. 142, 29 L. Ed. 472, is meant "not that it fails to pro- 
duce the money — that is a very usual resuit in the use of ail remédies — 
but that in its nature or character it is not fitted or adapted to the end 
in view." 
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In the présent case the appropriate remedy for tfie end in view was 
mandamus ; for it was the remedy afïorded by law to compel the offi- 
cers to levy the assessments provided for by statute for the payment 
of the principal and interest of the bonds in question. And no other 
mode or manner of payment was provided bv the statute for that pur- 
pose. In the case of Meriwether v. Garrett,'l02 U. S. 472, 26 L,. Ed. 
197, the Législature of Tennessee had repealed the charter of the city 
of Memphis and abolished the city organization at a time when there 
were taxes assessed and uncollected amounting to several millions 
of dollars, and debts of the city to a much larger amount. Some of 
thèse taxes had been levied under compulsion of writs of mandamus 
from the Circuit Court of the United States. A bill in chancery was 
filed in that court by some of thèse creditors, praying the appointaient 
of a receiver, who should take charge of ail the assets of the city of 
Memphis, collect thèse taxes, and pay them over to the creditors, and 
generally administer the finances of the extinct city as a court of equity 
might administer the insolvent estate of a dead man. The decree of 
the Circuit Court granting relief according to the prayer of the bill 
was reversed by the Suprême Court, and the bill directed to be dis- 
missed. 

Upon careful considération, I am of the opinion that the principle 
running through the cases cited forbids the appointment of a receiver 
in the présent case. An order will be entered vacating that entered 
herein March 28, 1904, and denying the application for the appoint- 
ment of a receiver. 



HATFIELD et al. v. KING. 

(Circuit Court, N. D. West Virginia. May 17, 1904.) 

1. Contempt— Attobnets— Pkesenting Fictitious Case. 

Evidence held insufficient to s'ustain charges of contempt of court against 
attorneys, in that they acted in collusion as representing the respective 
parties to a suit, to impose upon the court a feigned and fictitious case, in 
the sole interest of the complainant therein. 

On Motion for a Rule for Contempt against Henry C. Flesher and 
Maynard F. Stiles. 

Campbell, Holt & Campbell, W. P. Hubbard, and Holmes Conrad, 
for complainants. 

Maynard F. Stiles, for défendant 

JACKSON, District Judge. In this case the Suprême Court of the 
United States entered its order at the October term, 1901, to set aside 
the decree of the Circuit Court of the United States for the District of 
West Virginia, which was entered by the judge of this court who at 
that time presided in that district, and also in its decree directed that 
the case be referred to the judge of this court "to make a full investi- 
gation in such manner. as shall seem to it best, of the various charges 

1 1. Liability of attorneys for contempt, see note to Anderson v. Comptois, 
48 C C. A. 7. 
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of misconduct presented with the motions filed in that court, and ta 
take such other action thereon as justice may require," as appears from 
the mandate of the Suprême Court, filed in this court on the 2d day of 
January, 1903. 22 Sup. Ct. 477, 46 L. Ed. 481. On the 3d day of 
September, 1903, the case was submitted to this court upon the péti- 
tions and affidavits filed before the Suprême Court, and there being 
no additional évidence offered by either party, the only inquiry that this 
court has to deal with under the decree of the Suprême Court, is to 
détermine whether or not the court, at the time of the hearing and 
submission of the case of King v. Hatfïeld and Rutherford (C. C.) 130 
Fed. 564, was imposed upon by counsel in the submission of a feigned 
or fictitious case. When I read the order I felt greatly surprised ; for, 
in the course of a long judicial life, I do not recall a single instance 
in which any of the members of my bar ever attempted to impose upon 
the court a feigned or fictitious case. I could not well conceive how 
such a charge could hâve been preferred against two gentlemen of the 
bar, both of whom I hâve known as practitioners in my court. Mr. 
Stiles I hâve known for nearly a period of 10 years, and Mr. Flesher 
for over 20 years. Mr. Flesher was a practicing lawyer before the 
war, and lived in Jackson county, at which time the judge of this 
court practiced in that county, and formed the acquaintance of Mr. 
Flesher, which acquaintance has continued from that time to this day. 
Mr. Flesher was appointed by this court, many years ago, a United 
States Commissioner. In his relations to this court, either in its prés- 
ence or in his officiai character as commissioner, I hâve never rt any 
time heard his réputation and character questioned as a member of 
the bar, or in any other respect. As to Mr. Stiles, I became acquainted 
with him after the suits were instituted in the United States court, in 
the name of Henry C. King, for the recovery of certain lands that he 
had purchased of John V. De Moyne, grantee of the estate of James 
Swann. At the time of the purchase pi this property, and up to that 
time, it has been, in various shapes and forms, the subject of litigation 
in the courts of the United States for the District of West Virginia ; 
the cases having been transferred in 1871 from the circuit court of 
Kanawha county, where they were pending, to the United States court, 
involving what were then known as the "Swann Lands" in which por- 
tions of the 500,000-acre grant now claimed by King was the subject 
of litigation. Since that time thèse cases hâve been pending in that 
court, and I hâve frequently made orders in the cases affecting thèse 
lands. In the case of Dumas et al. v. Monsignon et al., the court 
appointed William E. Chilton, who made an affidavit in this case, as 
spécial commissioner to make conveyance of some portion of the 500,- 
000-acre grant under which King claims. It will be observed that 
this court was more or less familiar with the history of thèse lands 
since the litigation was transferred to this court. In fact, the court 
was more or less familiar with them before that time. I refer to thèse 
facts merely to show that, when the case was called upon the docket 
to be heard upon the bill so much complained of, the court was not 
altogether unfamiiiar with the history of thèse lands. 

It was and is now the custom and habit of the court to notify 
the bar to be présent at the time of the calling of the docket, and 
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of the bar. to be in attendance upon the court at such times. It 
appears from the records of the court that when this case was called 
a demurrer to the bill was filed on the 8th day of June, 1899, at which 
times Mr. Stiles, representing the plaintiff, and Mr. Flesher, speaking 
for the défendant, asked that a time be fixed for the hearing of the 
case, as both sides were anxious to hâve the case heard and disposed of. 
It was heard during the term upon an oral argument, with leave to 
file briefs. I particularly remember that Mr. Flesher relied upon the 
briefs filed in the case of King v. Mullins, 18 Sup. Ct. 925, 43 L. Ed. 
214, pending in this court, in support of the rights of his clients, which 
were furnished to the court. Upon an examination of this case sub- 
mitted to the court, and the case of King v. Mullins, it will be perceived 
that the questions in the two cases are somewhat différent. At the 
time of the submission of the cases, I remarked to counsel that the 
question involved in this case was a very grave and important one, 
and, while it was one upon which I had very strong convictions, still 
I would take the case under considération, and décide it as soon as I 
conveniently could. I held the case under considération for nearly a 
year, and finally, at the May term of the court, I entered an order on 
the 16th day of May overruling the demurrer, at which time, when I 
announced my opinion overruling the demurrer, there were quite a 
number of the members of the bar présent, when some member of the 
bar, whom I do not now recall, addressed the court in regard to the 
effect of its décision; and the court stated at the time that it had a 
very decided opinion upon the case, and, if there was any disposition 
to appeal the case, that it would reserve the right to file a written opin- 
ion, which I subsequently did. My recollection of what occurred at 
that time is sustained by the affidavit of Mr. E. L. Buttrick. 

This is the history of the case as it appeared before the court, and 
I certainly never supposed that there was any effort upon the part ot 
counsel to foist upon the court a fictitious case. This much of the his- 
tory of the case, I think proper to state, is due to the court before I 
consider the afhdavits upon which the order of the Suprême Court is 
founded. 

The only question that this court has to deal with is whether Stiles 
and Flesher hâve been guilty of a contempt of the court, in attempting 
to impose upon the court the hearing and trial of a feigned or ficti- 
tious case. To support this contention, affidavits of John A. Sheppard, 
William E. Chilton, W. R. Thompson, Nancy E. Browning (née Hat- 
field). Sarah D. Hatfield, A. M. Toler, J. M. Toler, Ferrell Hatfield. 
Claude L. Gaujot, and Amanda Claypool, and several exhibits, are filed. 
In reply to thèse affidavits, the respondents, Stiles and Flesher, file their 
affidavits, the affidavits of Henry C. King, H. K. Sbumate, V. A. 
Wilder, and E. L. Buttrick, and, in connection therewith, various ex- 
îiibits — especially a letter of Sarah D. Hatfield, signed "S. D. Hatfield," 
dated February 27, 1901 (one of the défendants in this case). While 
the évidence contained in the affidavits in support of the petitioners is 
not of a spécifie, but of a gênerai, character, as to the acts which, it is 
claimed, constitute the contempt upon which the rules are predicated in 
this case, the affidavits of both Stiles and Flesher deny the charge of 
any understanding, agreement, or conspiracy between them to make 
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a case for the considération of the court, which was to be considered 
as a feigned or moot case, merely for the extraction of the opinion of 
this court and the Suprême Court. When the bill of the plaintiff is 
read in this case, it must be obvious to the most casual observer that 
it raises a grave and serious question of law, which was frankly stated 
at the time in the argument of counsel, based upon facts some of which 
were known to the court, and others which were claimed by the plain- 
tiff's counsel to exist at the time of the submission of the case. The 
court was led to believe that they were anxious to dispose of the ques- 
tion of law raised by the demurrer as to the forfeiture of the lands de- 
scribed in the bill. The counsel for the défendant, relying upon the 
demurrer, at no time waived any of the rights of the parties he repre- 
sented; stating that he was anxious to hâve the question of the for- 
feiture of the lands settled, for, if it was settled in his favor, it would 
end the litigation. 

The argument in this case took place in the présence of quite a 
number of the bar, and was at the time, as I subsequently leamed, the 
subject of a good deal of earnest discussion. 

I do not at this time recall whether the attention of the court was 
called to the fact that there had been no service of process on the de- 
fendant, but, if it had been called to the attention of the court, it 
would hâve merely remarked that, if counsel who claimed to represent 
the défendant chose to appear in the case and waive process, he had a 
right to do so. And such is the universal rule in equity courts, where 
amended and cross bills hâve been filed. Recognizing this rule of 
practice, I did not hesitate to recognize Mr. Flesher when he stated 
to the court that he represented the défendant, and would waive 
process and appear. The only object of the process is to get the par- 
ties before the court, and, if a party appears by his attorney and 
waives process, the service of the process would accomplish nothing 
more. The fact is, as I hâve stated, that I do not recall what occurred 
in référence to the question of process ; but, recognizing, as I always 
hâve done, Mr. Flesher as a lawyer of character and ability, I would 
not hesitate for a moment to recognize his right to appear. Such has 
been the uniform practice in the courts over which I préside. The 
practice of the courts in this country in regard to the appearance of at- 
torneys is well stated in the case of Osborn v. Bank, 9 Wheat. 739, 6 
L. Ed. 204. In that case Chief Justice Marshall uses the following 
language : 

"Certain gentlemen, flrst licensed by the government, are admitted by the 
order of the court to stand at the bar, with a gênerai eapacity to represent ail 
the suitors In the court. The appearance of any of thèse gentlemen in a case 
has always been received as évidence of his authority, and no additional évi- 
dence, so far as we are informed, has ever been required." 

The rule stated by the Chief Justice has always governed the prac- 
tice in my courts, acting upon the presumption that an attorney appear- 
ing in court to represent a party has authority to do so. A multitude 
of authorities showing this to be the gênerai practice both in fédéral and 
state courts could be cited, affirming the rule as laid down by Chief Jus- 
tice Marshall, but it is not deemed necessary. In the very late case Bon- 
nifield et al. v. Thorp (D. C.) 71 Fed. 924, this rule was the subject of 
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considération, and the court cited a large number of authorities where 
the right of an attorney to appear for a party was questioned, and held 
that: 

"The presumption 1s that an attorney appearing in court for a party has 
authority to do so, and, where the want of authority is questioned, the burden 
of proof is on the party attacking, and such want must be established by posi- 
tive proof." 

In this case it is to be observed that at the time Mr. Flesher appeared 
to the case no one questioned his authority, nor was there any intima- 
tion or suggestion to the court that he had not the right to appear for 
over a year after his appearance. 

The court recalls the fact that in the case of King v. Altizer, Mullin 
et al., 18 Sup. Ct. 925, 43 L. Ed. 214, which was an action to recover 
a large tract of land, Mrs. Hatfïeld and Mrs. Rutherford were both 
défendants in the cause, and appeared in open court when the case was 
called for trial. My recollection is that Judge Ferguson, who also 
had been employed to represent them, got up and withdrew from the 
case, for the reason, as he stated, that he understood that Mr. Flesher 
had entered into a stipulation, as counsel for the défendants Sarah B. 
Hatfield and Nancy Rutherford, to sever from the other codefendants 
on the trial of the action. He stated that he had not been consulted 
by his clients, nor by Mr. Flesher, which was his reason for withdraw- 
ing from the case as counsel. Both Mrs. Hatfield and Mrs. Rutherford 
were présent, and did not at that time repudiate Mr. Flesher as their 
counsel. This occurred on the 15th day of October, 1895, when the 
action of ejectment was called for trial. From that day up to the 
time that Mr. Flesher appeared and filed his demurrer to the bill in the 
case against Mrs. Hatfield and Mrs. Rutherford, the court always 
recognized Mr. Flesher as their counsel. 

This much I hâve felt is due to the court to state its recollection of 
the history of the case, which is possibly the reason why the Suprême 
Court referred this matter to me, as being the proper person to consider 
the charges. In looking into the évidence in support of thèse charges, 
much of it that is filed I do not regard as throwing any light upon the 
question of what I shall call the contempt of the court in an effort of 
counsel to impose upon it. The first affidavit filed by the petitioner? 
* is that of Mr. John A. Sheppard, which throws little or no light upon 
the question of contempt. His affïdavit does not disclose any matter 
of fact that would tend to throw any light upon that question. He 
does not speak from a personal knowledge, but only repeats in his affï- 
davit what he claims that he got from Mrs. Hatfield. As Mrs. Hat- 
field's affïdavit is filed in the case, which is primary évidence, then, so 
far as Mr. Sheppard's affïdavit states what Mrs. Hatfield told him, it is 
hearsay. I shall consider only the statement of Mrs. Hatfield as stated 
in her affïdavit, and not as repeated by Mr. Sheppard, who appears not 
to hâve been interested directly in the lands in controversy, but indi- 
rectly, as representing other parties whose interests might be affected 
by the décision in 'this case. Mr. Sheppard states that Mrs. Hatfield 
admitted that she knew of the existence of the case of King against her- 
self, but contended that she had not lost her land. In this connection 
it is to be remarked that none of the parties who filed affidavits in 
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this case were counsel for Mrs. Hatfield. The court must therefore con- 
clude that not being of counsel for Mrs. Hatfield was the reason why 
they paid no attention to the case until after they had heard of the 
décision of the court in her case. The court entertaining the belief 
that Mr. Flesher was their counsel, when he arose and addressed the 
court it did not hesitate to recognize him as counsel in the case. I 
hâve carefully considered the affidavits filed in support of the charges 
contained in the pétition of Stewart Wood and others for rules against 
Henry C. Flesher and Maynard F. Stiles, upon which the rules for 
contempt were awarded, and which are relied on to show that there 
was a collusion between Flesher and Stiles to présent to the court for 
its considération a fictitious case, and to practice a f raud upon it. There 
is much in the affidavits which might tend to arouse some suspicion 
of irregularity, but there is an entire absence of any spécifie proof 
that tends to sustain the charge of a conspiracy upon the part of 
Flesher and Stiles to présent to the court a moot case, in order to ex- 
tract an opinion from the court upon the question raised by the plead- 
ings. As we hâve said, the affidavit of Mr. Sheppard, which under- 
takes to give what occurred between him and Mrs. Hatfield, and which 
the court supposes is largely relied upon to sustain the charge of collu- 
sion and fraud between Flesher and Stiles, fails to state any fact from 
his personal knowledge, and this criticism applies with equal force to 
ail of the affidavits in support of the alleged charges. At the time 
when the case was under considération before the court, it was frankly 
and freely stated on both sides that it was the désire of counsel to get 
an early hearing of the case, without the delay which necessarily arises 
from long litigation in an action of éjectaient. There was but one 
question before the court, and that was a constitutional one, and, if the 
court held with the défendant upon that question, then it was conceded 
that the trial of the action at law would be unnecessary; but, if the 
court held with the plaintif!, then the right of the défendant to set up 
any other défense that might be relied upon in the case was not in any 
wise abridged. There is no spécifie évidence to be found in any of 
the affidavits in this case which fixes the imputation of fraud and col- 
lusion between the counsel who appeared in the case. The facts stated 
in the affidavits of the petitioners, so far as they relate to this charge, 
are denied by both Stiles and Flesher in their affidavits, and, to my' 
mind, successfully dispose of the question of fraud and collusion. I 
hâve to some extent relied upon my personal recollection of Mr. 
Flesher's connection with the case, which recollection is sustained by 
the records of the court, but it is unneessary for the court to rely upon 
its recollection. Mr. Flesher's affidavit disclosed his entire connection 
as counsel in the case, and he produced a letter from Mrs. Hatfield of 
the date of February 27, 1901, in which she recognized him as her 
counsel, and that, too, after it appears that certain interested parties 
had visited her and tried to induce her to employ other counsel. It 
is very apparent to my mind, from the évidence in this case, that the 
fears of Mrs. Hatfield had, to a great extent, been worked upon, and 
that, had she bc*n left alone and not been interfered with, possibly 
the controversy that has now arisen would never hâve transpired. Be 
that as it may, in the letter just referred to she recognizes Mr. Flesher 
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as her counsel, and she is bound by his actions. Many courts hâve 
held that, after counsel hâve appeared in a case, every step taken in 
the case, so long as the relation of counsel and client exists, must be 
taken by counsel, and is binding upon the client. In looking over 
thèse affidavits, it does not appear that any improper motive could hâve 
been attributed to Mr. Flesher in taking the course he did. Both 
Flesher and Stiles hâve filed their affidavits denying in most positive 
terms the charge of collusion, or any attempt to impose upon the court. 
The statements of thèse gentlemen, both long knovvn to the court, are 
entitled to full crédit, and must be acceptée! by the court as conclu- 
sive of their innocence on the charge of contempt and collusion, 
unless their évidence is overthrown by évidence so conclusive that the 
court would feel constrained to sustain the charge. The burden of 
proof is upon the petitioners to make good the charge. Rutledge v. 
Waldo et al. (C. C.) 94 Fed. 265. The affidavits of both Stiles and 
Flesher show that controversy and issue as made by the pleadings to 
be real, and not fictitious, and that it vvas in no sensé a légal fraud to 
seek, under the circumstances, an early décision as to the forfeiture 
of the land in controversy, especially when it might save the great ex- 
pense incident to a trial in ejectment for the recovery of the land. 

The case we hâve under considération resembles very closely the 
similar one of Robinson v. Lee (C. C.) 122 Fed. 1012, in which Judge 
Simonton, of this circuit, held that where it appears "that the contro- 
versy is a real one, and when the défendant swore that it was, then it 
was not in any sensé a légal fraud to form a purpose in order that 
there might be a judicial détermination of the validity of the question 
at issue." This rule, as laid down by that eminent jurist, seems to 
apply with much force to this case. And the application of this prin- 
ciple to the case under considération will exonerate both Mr. Stiles 
and Mr. Flesher from any improper professional conduct in the case. 

I reach the conclusion that the évidence fails in every essential élé- 
ment to sustain the grave charge made against the respondents. For 
this reason, the court is of the opinion that the motion for rules for 
contempt against Flesher and Stiles should be dismissed. 
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No. 22. 

1. Indian Territory— Indian Lands— Minéral Leases— Validity. 

By treaty of 1855, 10 Stat. 1116, a certain district within the Indian 
Territory was set off to tbe Choctaw and Chickasaw Nations, to be held 
in common, under the control of the tribal organizations in the district 
of its own jurisdiction. By Act Chickasaw National Législature, passed 
1886 (Laws Chickasaw Nation, p. 188), any résident citizens (not less than 
three) were authorized to form a corporate company to engage in develop- 
ing coal mines. This act was amended September 24, 1887 (Laws Chicka- 
saw Nation, p. 190), so as to include petroleum, natural gas, and asphal- 
tum. Réservation of ail lands containing deposits of such minerais was 
made by Act Cong. June 28, 1898. c. 517, § 13, 30 Stat. 498, which required 
payaient of royalties for the benent of the Indians; and the Chickasaw 
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statute also provided that after the formation of the company, and on 
compliance with such statute, the corporation was àuthorized to contraet 
with capitalists to develop and work the mines. Held, that such acts im- 
pliedly àuthorized the leasing of coal and oil lands allotted to such In- 
dians for a limited period for the tribal or individual benefit of such 
Indians, and that such leases were not void on their face. 

2. Same— Corpobations— Stockholdeks— Individual Liability— Statutes. 

Where a corporation was organized under the laws of Wisconsin to de- 
velop mining lands in Indian Territory, and its stock was used in pay- 
ment for an assignment of leases of Chickasaw minerai lands, such leases 
not being void ab initio, the burden of proof was on the plaintiff to 
show actual fraud in the assignment of such leases to the corporation, in 
an action to enforce a stockholder's Personal liability for corporate debts 
under the statutes of that state declaring that a stockholder shall be per- 
sonally liable where stock has been issued, except for money or property 
estimated at its true value actually received by the corporation equal to 
the par value of the stock. 

3. Same — Rights of Creditobs. 

Where a créditer of a corporation rendered services sued for without 
investigating the corporation's flnancial condition, and did not rely on the 
fact that the stock of the corporation was fully paid, he was not entitled 
to enforce a statu tory stockholder's liability for debts on the ground that 
the stockholder's subscription had been paid by a transfer of the property 
at an excessive valuation. 

Roberts, Becker, Messer & Groat (Tracy C. Becker and Alfred F. 
Becker, of counsel), for plaintiffs. 

Brundage & Dudley (Frank Brundage, of counsel), for défendant. 

HAZEL, District Judge. This is an action at law, brought by judg- 
ment creditors of the Western Oil & Mining Company, a corporation, 
against the défendant, to enforce his liability as a stockholder therein, 
under chapter 86 of the Revised Statutes of the State of Wisconsin for 
1878, and acts amendatory thereof and supplementary thereto, pur- 
suant to which the company was incorporated. Such organization and 
incorporation were efïected on September 26, 1896, with a capital of 
$1,500,000 divided into shares of the par value of $10 each. Its 
primary objects and purposes were to engage in mining for coal, iron 
ore, and other minerais, and drilling for petroleum, in the Indian Ter- 
ritory and elsewhere ; to acquire lands and property by purchase ; and 
to carry on mining, prospecting, refining, and manufacturing the 
products developed by the corporation. It appears from the proofs 
that one Frank Burke, Jr., for himself and as trustée for the défend- 
ant and others interested in the formation of the company, assigned to 
the corporation at the time of its organization three certain leases or 
charters of oil and minerai lands situated in Indian Territory. The 
charters were apparently purchased by Burke from the Oil Springs 
Mining Company in October, 1890, the Gold Mining Company in Sep- 
tember, 1896, and the Anvil Rock Mining Company in June, 1896, re- 
spectively. Thèse charters were concededly granted to the companies 
mentioned some time in the month of October, 1890, by the Chickasaw 
Nation. The original charters were not prpduced at the trial. The 
défendant claimed they were lost. The three assignments from Burke 
to the Western Oil & Mining Company purported to transfer and con- 
vey the exclusive right to prospect for and mine, coal, petroleum, and 



in gênerai ail minerais to be found upon the land described therein. 
According to the plaintiffs' theory, the capital stock was not issued 
for property sold to the company, as contemplated by the Wisconsin 
statute, for the reason that the leases in question were void, and there- 
fore no actual fraud need be proven. The Wisconsin statute in terms 
provides that a stockholder shall be personally liable where stock has 
been issued by the corporation, except for money or property estimated 
at its true value actually received by it equal to the par value thereof. 
Were the leases and assignments to the corporation invalid? It can- 
not be denied that the différent tribes of Indians from the earliest 
period hâve been under the control and protection of the government 
of the United States. The lands ceded to them hâve been guarded by 
the United States from encroachment and acquisition by others without 
their consent. The Cherokee Trust Funds, 117 U. S. 288, 6 Sup. Ct. 
718, 29 L. Ed. 880. By the treaty of 1830 (7 Stat. 333) the United 
States granted to the Choctaw Nation the right in fee simple to occupy 
certain lands west of the Mississippi river during their existence as a 
nation. By the terms of the treaty this grant became liable to trans- 
fer and aliénation only with the consent of the United States. The 
treaty of 1855 (10 Stat. 1116) provides for a renewal of the earlier treaty, 
and that the land therein described be held in common by the Choctaw 
and Chickasaw tribes or bands of Indians. A certain district within 
the territory conveyed was set off or assigned to each nation. It was 
further provided that none of the lands embraced within the limits 
specified could be sold unless both tribes or bands consented thereto. 
In the event of race extinction, or abandonment by the Indians of their 
tribal relations, the territory ceded to them as a nation was to revert 
to the United States. It is shown by the proofs that the lands set 
aside for the use of the Choctaw and Chickasaw Nations is still held 
by them in common, and is under the control of each tribal organiza- 
tion in the district of its own jurisdiction. As we hâve seen, it is con- 
tended by the plaintiffs that the leases or charters, together with the 
assignments which are the subject of this action, are invalid ab initio, 
and on account thereof the title to lands, privilèges, and immunities 
purporting to be conveyed failed, and that, accordingly, no valid con- 
sidération whatever passed for the issue of stock to Burke and to 
the défendant. The spécifie grounds upon which the invalidity of the 
documents mentioned are claimed to be absolutely void are tersely set 
forth in plaintiffs' brief , as follows : 

"First. The three leases or charters had no légal validity at any tlme, be- 
eause they were issued in part to noncitizens of the Chickasaw Nation, in vio- 
lation of the United States statutes, the statute of that nation, and the treaties. 
Second. The rights acquired under such charters or leases, if any, were as- 
signed to noncitizens of the tribe, in violation of said statutes and treaties. 
Third. The lease of thèse lands to noncitizens and the assignaient of said leases 
to noncitizens constituted an abandonment of the land, forbidden by said 
treaties under penalty of forfeiture of the land by the Indians." 

The point that the source of title is not derived from the owners in 
common is not pressed. That the charters or leases were granted to 
the companies heretofore named pursuant to an act of the Législature 
of the Chickasaw Nation passed 1886 (Laws Chickasaw Nation, p. 188) 
is admitted. Such act in part reads as follows : 
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"That any résident citlzens (not leas than three) of the Chickasaw Nation 
who may wish to form a corporated company to engage in developing coal 
minea, and to transport, ship or sell ail coal mined beyond the limits of this 
nation shall be authorized to do so," etc. 

This provision was subsequently, on September 24, 1887 (Laws Chick- 
asaw Nation, p. 190), amended so as to include petroleum, natural gas, 
and asphaltum. The amendaient also contained a provision for the 
payment of royalties amounting to 2 per cent, on ail gross sales of said 
products. The stipulation of facts shows that the leases or charters 
in question were granted by the national secretary of the Chickasaw 
Nation to a company composed of three or more citizens of the Chick- 
asaw Nation and others. From the phrasing of the introductory clause 
describing the lessees, it is thought by counsel for plaintiffs that the 
grant and privilèges specified are restricted to citizens of the Chickasaw 
Nation alone, and that, as such leases seem to run to citizens and non- 
citizens of the nation, they are in contravention of the Chickasaw stat- 
ute and of the laws of the United States. No testimony is found in 
the record that the words "and others" meant to preclude white per- 
sons from joining in the charters, and such a presumption is not war- 
ranted. But assuming the leases and grants were to citizens of the 
nation and to white persons, must such enactment providing "that any 
résident citizens (not less than three), may form a corporate entity to 
engage in mining coal and other minerais in the Indian Territory," 
be strictly construed to preclude white persons from participation in 
such companies? Upon this question, according to plaintiffs' view, 
dépends the title of the leases in controversy and any rights secured 
thereunder. A careful examination of décisions by the Suprême Court 
of the United States interpreting analogous treaties discloses that lands 
ceded to Indian tribes by the government of the United States are held 
for their separate benefit. Within the boundary of the ceded territory, 
the Indians mentioned secured control of their tribal lands by treaty 
obligations. The cession of thèse lands with the inaliénable right of 
control secured thereby during tribal existence could be defeated only 
by the réservation to the United States contained in the grant. My 
attention is called to no statute or décision prior to the passage of the 
Curtis Act of June 28, 1898, c. 517, 30 Stat. 495, holding that the Chick- 
asaw Nation had no authority under the then existing laws to lease 
their possessions for a limited period to white persons for their tribal 
or individual benefits. On the contrary, many adjudications are found 
expressly recognizing such right, and enforcing contracts arising there- 
under. It is not necessary, it is thought, to go into the numberless ram- 
ifications of Indian statutes and décisions of the courts construing them. 
Much time bas been expended by the court in attempting to trace the 
multitudinous and corrélative acts of Congress, inhibitive and per- 
missive, ail tending towards a faithful conservation of our treaty stip- 
ulations. Although the Chickasaw Nation, as has been said, was al- 
lowed by the government of the United States to' make laws for the 
protection of its members and property, it is nevertheless quite well 
settled that Congress has the undoubted right to supersede a prior 
treaty, and to exercise such paramount authority over the nation as, in 
effect, may curtail and diminish their tribal prérogative. U. S. v. 
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Kagama, 118 U. S. 375, 6 Sup. Ct. 1109, 30 L. Ed. 228 ; Cherokee Na- 
tion v. Southern Kansas Ry. Co., 135 U. S. 641, 10 Sup. Ct. 965, 34 L. 
Ed. 295 ; Thomas v. Gay, 169 U. S. 264, 18 Sup. Ct. 340, 42 L. Ed. 
740. It was decided very early in the history of our jurisprudence 
that white persons may, with its consent, réside in a nation holding 
lands under treaty stipulation. Commercial intercourse between citi- 
zens of the United States and bands of Indians has been common from 
the earliest period of our history. The Dawes Commission Report, 
commenting upon the subject, says: 

"It must be assumed, in considering this question, that the Indians themselves 
hâve determined to abandon the policy of exclusiveness, and to freely admit 
white people within the Indian Territory ; for it eannot be possible that they 
can intend to demand the removal of the white people, either by the govern- 
ment of the United States or theiï own. They must hâve realized that when 
their policy of maintaining an Indian community isolated from the whites was 
abandoned for a time it was abandoned forever." 

See Stephens v. Cherokee Nation, 174 U. S. 448, 19 Sup. Ct. 722, 43 
L. Ed. 1041. 

Such being the fact, how can it be successfully contended in the ab- 
sence of an express prohibitive statute, that leases or charters for a spé- 
cifie purpose and for a limited term by the Chickasaw Nation to white 
persons are absolutely void? In no sensé may such contracts be con- 
strued as acquiring the lands of the nation in violation of treaty re- 
strictions. It will not, I think, be seriously controverted that thèse 
"wards of the nation" hâve in past years engaged in what seemed an 
interminable field of litigation directly owing to leases and charters 
granted by them to white people within the Indian Territory. The 
point in controversy, though argued with signal ability, is not new. 
The evils and abuses attributable to the manner in which the title to 
thèse lands was held by the tribal bands in question, and the disposi- 
tion which they made of such lands to whites, aroused Congress to 
adopt measures leading to the betterment of then existing conditions. 
The appointment of the Dawes Commission followed. Their report re- 
sulted in the enactment of stringent statutes to obstruct future spolia- 
tion, and tending to préserve such lands to the Indians. By Act June 28, 
1898, c. 517, 30 Stat. 495, provision was made, among other things, for 
the allotment of lands among the citizens of the respective tribes, with 
the réservation that "ail oil, coal, asphalt and minerai deposits in the 
lands of any tribe, are reserved to such tribe, and no allotment of such 
land shall carry the title to such oil, coal, asphalt or minerai deposits." 
Rules and régulations regarding leases of lands for mining and pros- 
pecting were promulgated and provided by the Secretary of the In- 
terior. It is specifically provided by section 13 of the act (30 Stat. 
498) that royalties shall be paid for the privilège secured by lease or 
charter, and, further : 

"That nothing herein contained shall impair the rights of any holder or 
owner of a leasehold interest in any oil, coal rights, asphalt or minerai, which 
shall hâve been assented to by act of Congress, but ail such interest shall con- 
tinue unimpaired thereby," etc. 

That section further provides : 

"That, when, under the customs and laws heretofore existing and prevailing 
In the Indian Territory, leases hâve been made of différent groups or parcels 
131 F.— 51 
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of oil, coaj, asphalt or other mlneçal deposits, and possession has been taken 
thereunder, and improvemehts ma'dV for the developmentof such oil, • * * 
then such parties lu possession shall be given préférence in the making ot new 
leases. * • * The rate of royalty to be paid by ail lesseea shall be ûxed 
by the Secretary of the Interior." 

By section 16 of the act (30 Stat. 501) it is made unlawful for any 
person to pay royalties or rents on any minerai or timber lands to the 
nation or its citizens, except such payment be made pursuant to rules 
and régulations prescribed by the Secretary of the Interior. Thèse 
provisions would certainly présuppose the fact that it was very com- 
mon for the Chickàsaw Nation of Indians to make charters for mining 
coal and other minerais in the Indian Territory to white persons. But 
it is insisted that a strict observance of the statutes of the Chickàsaw 
Nation and of the United States prevented the formation of mining 
companiés by white persons in the Indian Territory, and, further, that 
the later acts of Congress must be given rétrospective opération. I am 
unable to so hold. The Chickàsaw statute does not in terms forbid 
leasing mining lands to white persons, and I hâve yet to find a statute 
of the United States which prohibits such leasing. The act of the 
Chickàsaw Nation merely authorizes three or more citizens to form 
a corporation for mining, and points out the way in which such com- 
paniés may secure corporate rights and protection under the Chickà- 
saw statute. This inference finds support in the very language of 
the act. It is further provided in the act, to which référence is made, 
that aftèr the formation of the company, and when it has complied 
with the Chickàsaw statute, then the corporation is authorized and 
empowered tr> contract with capitalists, to employ help, and do such 
other "means" as may be necessary to develop and work the mines. This 
clearly présupposes the right to assign leases to white persons, for it 
will not be contended that, when authority is in terms given to contract 
with capitalists for prospecting and developing the lands, it was in- 
tended to restrict such right to citizens of the nation. It would be 
difncult to find a large number of capitalists among the tribal bands 
inhabiting the Indian Territory. It is elementary that, whenever a 
Législature wishes to give rétrospective opération to its acts, the intent 
to do so must be clear. In Atoka Coal & Mining Co. v. Adams, 104 Fed. 
472, 43 C. C. A. 651, it was held that persons in the lawful possession 
and enlitled to the usufruct of lands in the Choctaw Nation could 
grant leases to mine the coal on such lands for such royalties as might 
be agreed upon. To the same effect, see Ellis v. Fitzpatrick, 118 Fed. 
430, 55 C. C. A. 260. If, prior to the passage of the Curtis act, valid 
leases for mining coal in considération of the payment of royalties 
might be made between citizens of the nation and white persons, it is 
difncult to perceive why a similar lease to drill oil is invalid. In the 
case last mentioned the provisions of the "Dawes agreement" were 
squarely held to operate prospectively, and not retrospectively, op roy- 
alties accruing under existing leases. It is not necessary to prolong 
discussion upon this point. I am reasonably satisfied that the primary 
contention of the plaintiffs that the leases and assignments were void 
ab initio is without suffkient merit to justify this court in holding that 
the commission of fraud by the défendant need not affirmatively ap- 
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pear. Assumîng this conclusion not well founded, it, nevertheless, 
from the foregoing remarks, must be perfectly manifest that there is 
grave doubt regarding the invalidity of the leases which are the subject 
of this controversy. Under such circumstances, I am of opinion that 
the burden is upon the plaintiffs to show actual f raud ; and, moreover, 
that in giving crédit to the corporation they must hâve relied upon 
the payment of property actually received by the corporation. The com- 
plaint charges that the issues of stock were fictitious and fraudulent. 
Other allégations based upon fraud committed by the défendant and 
the directors of the company are found in the complaint. Nothing, 
however, was shown to substantiate such claims, and therefore they 
need not specially be noticed. In explanation, however, of thèse allé- 
gations of the complaint, it is practically conceded that plaintiffs did 
not part with their services expressly relying upon the payment of 
money or property actually received by the corporation for the stock 
issued ; nor is it claimed that they placed any reliance upon the value 
of the leases. Upon this point it is ingeniously insisted by counsel for 
plaintiffs that it is wholly immaterial whether the creditor relied upon 
any actual fraud, or whether the stock subscribed for was actually paid 
in cash or in property. To maintain the liability of the défendant as a 
stockholder, it is asserted that such liability arises out of the con- 
tractual obligation to pay for the stock issued to him either in money or 
in property estimated at the true value actually received. This asser- 
tion is vigorously opposed by the défendant. He contends that the 
burden is upon the plaintiffs to show actual fraud and déception, and, 
further, that the plaintiffs, in giving crédit to the corporation, must 
hâve in good faith relied upon the statutory requirements. It is fur- 
ther contended that the assignments mentioned were made and delivered 
in absolute good faith, and hence no recovery can be had unless actual 
fraud be shown. As has been indicated, I hâve reached the conclusion 
that the plaintiffs' principal contention upon which the liability of the 
défendant stockholder is based must fail. The leases were not void, 
and, therefore, presumptively, of value. If the leases were in fact 
null and void, and no property whatever was paid into the company — 
none which honestly could be regarded as a fair équivalent to cash — 
and the corporation had practically parted with its entire capital stock, 
then the rule announced in Coit v. Gold Amalgamating Co., 119 U. S. 
343, 7 Sup. Ct. 231, 30 L. Ed. 420, and in Whïtehill v. Jacobs & Ano., 
75 Wis. 474, 44 N. W. 630, would not, in my judgment, apply, and 
fraud upon the creditors would necessarily follow by implication. 
Flour City National Bank v. Shire, 88 App. Div. 401, 84 N. Y. Supp. 
. 810 ; The White Corbin & Co. v. Jones, 86 Hun, 57, 34 N. Y. Supp. 
203 ; Boynton v. Hatch, 47 N. Y. 225. It may be that the full-paid 
stock was exchanged for property grossly overvalued, and, if it ap- 
peared from the évidence that the plaintiffs relied upon such obvious 
overvaluation in giving crédit to the corporation, a différent conclusion 
would follow. The proposition that whenever property is paid for 
the capital stock of a corporation it must be taken at its reasonable 
cash value, needs no citation of authoritîes. Of course, allowance must 
always be made for honest différences of opinion as to the value of 
property, as well as for mistakes and errors of judgment. If it appears 
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that the value was intentionally excessive or f raudulently overvalued, 
a créditer without knowledge of the facts should not be hindered in 
the collection of his debt. Under such circumstances it must appear 
affirmatively that the creditor believed and relied that the stock of the 
corporation was fully paid and that actual fraud was committed in 
the payment of the stock. The principle announced by the Suprême 
Court in Coit v. Gold Amalgamating Co., supra, and in Whitehill v. 
Jacobs, supra, are décisive and controling upon this question. The 
language of the court in the Coit Case, for the purpose of emphasizing 
this point, may be quoted : 

"If it were proved that actual fraud w%s committed in the payment of stock, 
and that the complainant had given crédit to the Company from a belief that 
its stock was fully paid, there would undoubtedly be substantial ground for the 
relief asked- But wheré the charter authorizes capital stock to be paid in 
property, and the shareholders honestly and in good faith put in property in- 
stead of money in payment of their subscriptions, third parties would hâve no 
ground of complaint. * * *" Again: "But where full-paid stock is issued 
for property received there must be actual fraud in the transaction to enable 
creditors of the corporation to call the stockholders to account. A gross and 
obvious overvaluation of property would be strong évidence of fraud." 

No évidence has been offered by the plaintiffs of the actual value 
of thèse leases. They hâve proceeded upon the theory, as heretofore 
stated, that they were null and void. There is nothing before the 
court, assuming their invalidity, upon which to base a 'finding of over- 
valuation sufficient to warrant a judgment for the plaintiffs. It appears 
that the lands covered by the leases consisted of upwards of 200,000 
acres, and that the incorporators believed said property rights were 
of greater value than the capital stock. It further appears that prior 
to the incorporation défendant was advised by counsel that such leases 
and charters were valid. Manifestly, some évidence, in view of thèse 
facts, should hâve been offered to rebut the presumption of good faith 
on the part of the défendant. The défendant is a stockholder in a 
Wisconsin corporation, and the plaintiffs' rights are governed by the 
statutes of that state. The interprétation placed upon that statute by 
the highest court of Wisconsin (Whitehill v. Jacobs, supra) must be 
followed hère. Bûcher v. Cheshire Railroad Company, 125 U. S. 555, 
8 Sup. Ct. 974, 31 L. Ed. 795. The plaintiffs, without inquiring into 
the finaticial standing of the company, and without making any in- 
vestigations whatever, performed the services which were the subject 
of the judgment against the corporation. There were no misrepresen- 
tations made or claimed. Stress is placed by the plaintiffs upon the 
légal and complète failure, upon the grounds herein discussed, of the 
title of the leases and of the assignments to the corporation. This, as 
has been observedj is thought to be an erroneous assumption, and there- 
fore the plaintiffs cannot recover. 

Judgment may be entered for the défendant, with costs. 

On Pétition for Rehearing. 

The foregoing opinion states that no statute enacted prior to the 
Curtis Act (Act June 28, 1898, c. 517, 30 Stat. 495), holding that the 
Chickasaw Nation had no authority under the then existing laws to 
grant leases to white persons, had been called to the court's attention. 
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This statement was not correct. Counsel for plaintiffs in their brief 
set out section 2116 of the Revised Statutes, which provides that: 

"No purchase, grant, lease, or otber conveyance of land, or of any title or 
claim thereto, shall be of any vàlidity in law or equity, unless the sanie be 
made by treaty or convention entered into pursuant to tbe Constitution," etc. 

This broad and gênerai provision has never in ternis been repealed. 
The United States Attorney General, in an opinion reported in volume 
18 of the Opinions of the Attorneys General, at page 238, construing 
this statute, held that such provision applied to the lands held in fee by 
the Five Nations, and that leases by such Indians to noncitizens were 
prohibited. Subséquent to this opinion, Congress, by Act Mardi 1, 
1889, c. 333, 25 Stat. 784, established a United States Court in the 
Indian Territory. 'Section 6 of that act provides that ail laws thereto- 
fore enacted to prevent the Indian nation in question and other Indian 
nations from lawfully making leases for mining coal for a period not 
exceeding ten years were repealed. Jurisdiction over ail controversies 
arising out of such leases or contracts was expressly vested in the 
United States Court established by ^he act. The language of section 
6 might be held sufficiently broad to repeal the prohibitive statute under 
considération, and not a mère revocation of such parts as prevent the 
Indian nations from leasing or contracting for mining coal for a period 
not exceeding ten years. Irrespective, however, of this suggestion, 
the later enactment of Congress of May 2, 1890 (26 Stat. 81, c. 182), 
enlarges the jurisdiction of the United States Court of the Indian Ter- 
ritory, and provides that such court shall hâve jurisdiction in ail cases 
of contracts entered into by citizens of any tribe or nation with citizens 
of the United States in good faith and for valuable considération, and 
in accordance with the laws of such tribe or nation, and such contracts 
shall be deemed valid and enforr 1 by such courts. Défendant con- 
tends that thèse several acts of Congress nullified and invalidated sec- 
tion 2116. It would certainly seem that Congress intended to modify 
and repeal ail laws which limited the right of tribal Indians located in 
the Indian Territory to exécute contracts not expressly prohibited by 
the laws of the United States or of such tribe or nation. Whatever 
limitation previously existed, a fair construction of the language quoted 
from section 29 (26 Stat. 93) would seem to validate ail contracts en- 
tered into by such Indians with citizens of the United States in good 
faith and for a good considération, provîded, as above mentioned, such 
contracts were entered into in accordance with the laws of the tribe or 
nations. 

Stress is placed by counsel for plaintiffs upon the cases decided in the 
Indian Territory since the act of 1890, which show that noncitizens 
of the Chickasaw and Choctaw Nations could not hold Indian lands 
by conveyances or leases. The cases appear to make a distinction be- 
tween conveyances and leases by Indians to white persons for town 
lots and improved farms. See Rogers v. Hill (Ind. T.) 64 S. W. 536 ; 
Kelly v. Johnson (Ind. T.) 39 S. W. 352. In Rogers v. Hill, supra, the 
court, without expressly deciding the question, doubted whether a lease 
of an improved farm for eight years was légal. In Kelly v. Johnson, 
supra, the court held that, even though no valid title by sale of property 
set apart for the use of Indians could be given by an Indian to a white 
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person, yet an action by a white person in possession under color of 
title might be maintained for forcible entry and detainer. Thèse cases 
are not thought to be in point. Hère, as has been stated, the Chicka- 
saw Nation of Indians, pursuant to its laws, gave an incorporated Com- 
pany, presumably organized pursuant to their tribal laws, the right to 
mine for iron ore and other minerais and to drill for petroleum. At 
the time the charters were granted to the corporation and subsequently 
assigned by it, the provisions of the act of Congress above mentioned 
were in force. Although no authority is cited deciding the question 
whether the acts of Congress hère thought to modify and repeal sec- 
tion 2116 validate contracts of the kind in controversy, it nevertheless 
,is thought that the language employed is sufficiently clear to justify 
holding that ail contracts relatihg to land, which .do not transfer the 
title, entered into in good faith, for a good and sufficient considération, 
and not specifkally prohibited by the laws of the United States or of the 
Indian nation, are valid and may be enforced in the proper forum. 
The motion for rehearing is denied. 



UNITED STATES V. SEVEN BARRELS OF WHISKY. 

(District Court, D. Nebraska. August 6, 1904.) 

No. 384. 

1. Interhaï. Revenue— Stamps on Packages of Liquob— Forfeitukes. 

Rev. St. § 3323, as amended by Act Cong. July 16, 1892, c. 196, 27 Stat. 
200 [U. S. Comp. St. 1901, p. 2167], déclares that every package of dis- 
tilled spirits containing flve wine gallons or more, filled on the premises 
of a local liquor dealer, shall be marked, branded, and stamped by such 
wholèsale liquor dealer in such manner and under such rules and rég- 
ulations as the commissioner of internai revenue, with the approval of 
the Secretary of the Treasury, may prescribe, etc., and déclares that 
every rectifier or wholèsale dealer who refuses or willfully neglects so to 
mark, brand, or starop his liquors shall be fined, etc. Eeld, that such act 
only authorized the commissioner of internai revenue, with the approval 
of the Secretary of the Treasury* to designate the kind and character of 
the mark and stamp to be affixed to the packages, and hence the marks 
and stamps so prescribed were marks and stamps "required by law," with- 
in section 3289 [U. S. Comp. St. 1901, p. 2132], declaring that ail distilled 
spirits found in any package containing flve gallons or more, without hav- 
ing thereon each mark and stamp required by law, sbould be forfeited to 
the United States. 

2. Same— Penalties— Exclusiveness. 

Rev. St. § 3323, as amended by Act Cong. July 16, 1892, c. 196, 27 Stat. 
200 [U. S. Comp. St 1901, p. 2167], déclares that every rectifier or whose- 
sale liquor dealer who refuses or willfully neglects to comply with the 
requirements of thé act as to marking, branding, and stamping, in accord- 
ance with the rules aUd régulations made in pursuance thereof, the pack- 
ages filled on his premises as aforesaid, shall for every offense be fined 
not less than $200 nprmore than $1000, and section 3289 [U. S. Comp. 
St. 1901, p. 2132], déclares that ail distilled spirits found in any cask or 
package, containing flve gallons or more, without having thereon each 
mark and stamp required by law, shall be forfeited to the United States. 
Held, that the penalty imposed by section 3323 was not exclusive, and 
did not prevent the United States from enforcing a forfeiture of the goods 
not properly stamped in a proceeding in rem against them. 
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gL Same— Defensb. 

In proceedings to forfeit |iquors not properly stamped it was Immatériel 
that the stamps on the barrels lndicated that they contained a greater 
number of gallons tban were actually placed therein, and that th# gov 
ernment therefore was not actually defrauded. 

Irving Baxter, U. S. Atty. 

J. G. Dun and G. W. Cooper, for claimant 

MUNGER, District Judge. An information was filed in this case 
by the United States to forfeit seven barrels of whisky seized by the 
collector of internai revenue on the premises of the claimants, Walter 
Moise & Co., wholesale liquor dealers, said information charging that 
each of said barrels contained more than five gallons of whisky, and that 
each did not hâve thereon the mark and stamp required by law, in that 
they did not hâve the marks and stamps showing truly the number of 
wine gallons in each barrel at the time the wholesale liquor dealers' 
stamps were affixed thereto, in that each barrel was of less capacity 
than shown by the stamps so affixed thereto, and that each of said bar- 
rels held and contained at the time it was stamped and at the time it was 
seized a less number of wine gallons than indicated by the stamp there- 
on ; for which reason it is claimed on the part of the government that 
said property is subject to forfeiture. To this information a demurrer 
has been interposed. 

The two sections of the statute which it is claimed by the respective 
parties are applicable to the considération of this case are sections 
3289 and 3323 [U. S. Comp. St. 1901, pp. 2132, 2167]. Section 3289 
is as follows: 

"Ail dlstllled spirits found in any cask or package eontaining flve gallons or 
more, without having thereon each mark and stamp required therefor by law, 
shall be forfeited to the United States." 

Section 3323, as amended in 1892 (27 Stat. page 200), is as follows: 

"Every package of dlstllled spirlts contalnlng flve wine gallons or more, fllled 
on the premises of a wholesale liquor dealer, who has paid the spécial tax re- 
quired by law, shall be marked, branded and stamped by such wholesale liquor 
dealer in such manner and under such rules and régulations as the commis- 
sioner of Internai revenue, with the approval of the Secretary of the Treasury, 
may prescribe ; and on or before the tenth day of each month every wholesale 
liquor dealer shall make return, under oath, to the collector of internai revenue 
for the district of the various kinds and quantities of each kind and of the total 
quantities of dlstllled spirits received on his premises and of the various kinds 
and quantities of each kind and of the total quantity of distilled spirits sent 
out from his stock or possession during the preceding month, and of the quan- 
tity of each kind and the total quantity remaining on hand at the end of the 
month ; and such return shall be made in such form and contain such other 
particulars as the commissioner of internai revenue, with the approval of the 
Secretary of the Treasury, may prescribe. And every rectifier or wholesale 
liquor dealer who refuses or wilfully neglects to comply with the requirements 
of this act as to giving the said notice or the said return, and as to marking, 
branding, and stamping, in accordance with the law and the régulations made 
in pursuance thereof, the packages of spirits fllled on his premises as aforesaid, 
shall, for each such offense, be flned not less than two hundred dollars nor more 
than one thousand dollars." 

On the part of claimant it is argued that, the object and purpose 
of the internai revenue act being to obtain revenue to the government, 
a forfeiture will not be imposed for an act which does not operate as a 
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fraud upon the government, and, as the information in this case charges 
that the stamps upon the barrels indicated a greater number of gallons 
thaïn the barrels contained, such fact could in no respect defraud the 
government. Again, that the marks and stamps required by section 
3323 are such as may be prescribed by the commissioner of internai 
revenue, with the approval of the Secretary of the Treasury, and hence 
are not stamps and marks required by law as provided in section 3289 ; 
and, further, that, inasmuch as section 3323 carries a penalty for willful 
neglect to comply with its provisions, such penalty is exclusive, and a 
forfeitùre cannot be had. 

Section 3289 is gênerai in its provisions, and applies to any cask or 
package containing rive gallons or more of distilled spirits, which lias 
not thereon each mark and stamp required by law ; and if the stamp 
and mark required or mentioned in section 3323 is a mark and stamp 
required by law, it would séem that section 3289 was applicable thereto, 
unless the penalty prescribed in section 3323 is exclusive. Pursuant 
to the provisions of section 3323, the commissioner of internai reve- 
nue, with the approval of the Secretary of the Treasury, has provided 
that each stamp shall, among other things, state the number of wine 
gallons contained in the package upon which the stamp is placed. 
While it is true that the commissioner of internai revenue, with the ap- 
proval of the Secretary of the Treasury, may not prescribe régulations 
and provide a penalty for their violation (United States v. Eaton, 144 
U. S. 677, 12 Sup. Ct. 764, 36 L. Ed. 591), section 3323 expressly pro- 
vides that the stamp and mark so prescribed by the commissioner of 
internai revenue, with the approval of the Secretary of the Treasury, 
shall be placed upon each package. The section only leaves it to the 
commissioner of internai revenue, with the approval of the Secretary 
of the Treasury, to designate the kind and character of mark and stamp 
to be affixed to the package. The requirement of a mark or stamp is 
not by régulation of the commissioner of internai revenue, but is a 
requirement which Congress has expressly named ; and hence the mark 
and stamp is one required by law. The mère fact that Congress has 
left to the commissioner of internai revenue, with the approval of the 
Secretary of the Treasury, the authority to indicate the character and 
kind of mark and stamp, does not prevent the enforcement of pénal 
provisions of the statuts for its violation. In re Kollock, 165 U. S. 
526, 17 Sup. Ct. 444, 41 L. Ed. 813. I am, therefore, of the opinion 
that the marks and stamps prescribed by the commissioner of internai 
revenue, with the approval of the Secretary of the Treasury, to be placed 
on each package, under the provisions of section 3323, are marks and 
stamps required by law. 

The section, however, it is to be observed, provides as follows : 

"And every rectifier or Wholesale llquor dealer who refuses or wilfully neg- 
lects to comply with the requirements of this act as to giving the said notice 
or the said return, and as to marking-, branding and stamping, in accordance 
with the law and the régulations made in pursuance thereof, the packages of 
spirits filled on his premises as aforesaid, shall, for each such offense, be flned 
not less than two hundred dollars nor more than one thousand dollars." 

This is a penalty imposed upon the wholesale dealer who refuses or 
willfully neglects to comply with its provisions, and does not affect the 
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property itself ; while section 3289 is directed alone against the prop- 
erty, and is operative without référence to the fact whether or not the 
neglect to comply with the requirement of the law was willful. I can- 
not think that Congress, in imposing a penalty by fine upon the indi- 
vidual dealer who refuses or willfully neglects to place upon the pack- 
age the mark and stamp required, intended to relieve the property from 
f orfeiture, the one penalty being enforced by proceedings in rem against 
the property alone, the other in personam upon the violator of the 
statute. That forfeiture of the property and a fine imposed upon the 
offender may both exist, I hâve no doubt. While it is true that the 
single fact that the stamps upon the barrels indicated that the barrels 
contained a greater number of gallons than were actually placed therein 
would not constitute a fraud upon the government, and while it is fur- 
ther true that the purpose and object of the act in question was to ob- 
tain revenue, and not in any respect to protect purchasers of the prop- 
erty from déception, yet the marking and stamping must be regarded 
as a means adopted by the government to effectuate the object and pur- 
pose of the législation, and as an aid in preventing frauds upon the 
revenue. 
For thèse reasôns the demurrer is overruled. 



THOMPSON et al. v. STALMANN et al. 

(Circuit Court, D. Nevada. August 1, 1904.) 

No. 779. 

1. Fedebal Cotjkts — Removal of Causes — Pétition — Citizenship — Aveb- 

MENTS. 

A pétition for the removal of a cause from a state to a fédéral court on 
the ground of diverse citizenship should not only allège that the citizen- 
ship of the parties is diverse, but should also disclose the states of which 
the parties, respectively, are citizens. 

2. Same— Amendment. 

Where a removal pétition averred that the controversy was between 
citizens of différent states, and that the amount in controversy, exclusive 
of interest and costs. exceeded the sum of $2,000, the fédéral Circuit Court 
to which the cause was removed had jurisdiction to permit the petitioner 
to amend the pétition so as to disclose the citizenship of the parties. 

Motion to Remand. 

M. S. Bonnifield and Torreyson & Summerfield, for plaintiffs. 
• H. Warren, for défendants. 

HAWLEY, District Judge (orally). Plaintiffs move this court to 
remand this case to the state court upon the ground that this court 
is without jurisdiction to hear and détermine the cause, in that it is not 
alleged by the pétition for removal, nor does it appear by the record or 
otherwise, that at the time of the commencement of the action in the 
state court there was diverse citizenship of the parties. It is not al- 

1 1. Averments of citizenship to show fédéral jurisdiction, eee note to Shipp 
v. Williams, 10 C. C. A. 261. 
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Ieged by the said pétition, nor does it appear in any manner by the 
record, that at the tiroe of the commencement of the suit the défend- 
ants were résidents and citizens of the state of Utah, or any other state 
than that of the state of Nevada, of which state .it is alleged that the 
plaintiffs were résidents and citizens at the time aforesaid. Défend- 
ants confess the insufficiency of the pétition,, but claim that the objec- 
tion is one of mère form only, and does not reach the substance of the 
pétition, and ask leave to amend their pétition so that it would read 
that "the défendants were nonresidents of the state in which said suit 
was brought, to wit, the state of Nevada, at the time said action was 
brought, ever since hâve been and now are citizens of the state of Utah." 

The sole question is whether this court has jurisdiction to allow the 
amendment. If so, it should be granted. The objection urged to the 
form of the pétition for removal is well founded, and, if the case rested 
solely on the pétition, it should be remanded. Crehore v. Railway Co., 
131 Ù. S. 242, 9 Sup.,Ct. 692, 33 L. Ed. 144; Stevens v. Nichols, 130 
U. S. 230, 9 Sup. Ct. 518, 32 L. Ed. 914; Jackson v. Allen; 132 U. S. 
27, 10 Sup, Ct 9, 33 L. Ed. 249; Craswell v. Bélanger, 56 Fed. 529, 
6 C. C. A. 1, and authorities there cited ; De Loy v. Ins. Co. (C. C.) 59 
Fed. 320 ; Railway Co. v. Twitchell, 59 Fed. 727, 8 C. C. A. 237. The 
question of the right to amend the pétition was not involved in tliose 
cases. 

In Johnson v. F. C. Austin M. Co. (C. C.) 76 Fed. 616, and Stadle- 
mann v. White Line Towing Co. (C; C.) 92 Fed. 209, the direct question 
of the right to ajnend was presented, and the amendment was allowed. 
The pétition in this case is, in principle, identical with those cases. It 
contains the averments that the controversy is between citizens of dif- 
férent .states, and .that the amount in controversy, exclusive of inter- 
est and costs, exceeds the sum of $2,000. The court in the cases re- 
ferred to held that "thèse are the facts upon which the jurisdiction of 
this court dépends" ; that the averment that the controversy is between 
citizens of différent states is not sufficiently spécifie, but should be 
followed by the statement of the particular state of which each of the 
parties is a, citizen; that the fact sought to be averred by the proposed 
amendment is simply a statement in détail of one of the facts necessary 
to complète with requisite certainty the statement of the ultimate and 
material fact that the controversy is between citizens of différent states ; 
that the proposed amendment doès no more than set forth in proper 
form and sufficient fullness of détail what had originally been imper- 
fectly stated.in the pétition. In addition to thèse cases, see Kin- 
ney v. Columbia S. S L. Association, 191 U. S. 78, 82, 24 Sup. Ct. 
30, 48 L. Ed. 103, and 18 Ency. PL & Pr. 324, and authorities there 
cited. 

In Glover v. Snepperd (C. C.) 15,Fed. 833, 837, Judge Bunn held, 
in a case where the citizenship of the parties was not stated in com- 
pliance with the statyte, that it was within the power and discrétion 
of the court to allow an amendment. 

Atfirst blush, there. appears to be some différence of opinion as 
to whether or not the objection raised is jurisdictional in its charac- 
ter. ....,.■. 
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In Cameron v. Hodges, 127 U. S. 322, 326, 8 Sup. Ct. 1154, 32 L. 
Ed. 132, the court said : 

"The case in this court must be tried upon the record made in the Circuit 
Court. In this instance there has been a removal from a tribunal of a state 
into a circuit court of the United Slates, and there is no précèdent known to 
us which authorizes an amendaient to be made, even in the Circuit Court, by 
which grounds of jurisdiction may be made to appear, which were not pre- 
sented to the state court on the motion for removal." 

But that case had not been properly removed on any ground. 
In Gold-Washing & Water Co. v. Keyes, 96 U. S. 199, 201, 24 L. Ed. 
656, the court said : 

"The record in the state court, which includes the pétition for removal, 
should be in such a condition, when the removal takes place, as to show juris- 
diction in the court to which it goes. If it is not, and the omission is not 
afterwards supplied, the suit must be remanded." 

And in Grâce v. American Central Ins. Co., 109 U. S. 278, 284, 3 
Sup. Ct. 207, 27 L. Ed. 932, the court said : 

"It is true that the pétition for removal, after stating the résidence of the 
plaintiffs, allèges 'that there is, and was at the time when this action was 
brought, a controversy therein between citizens of différent states.' But that 
is to be deemed the unauthorized conclusion of law which the petitioner draws 
from the facts previously averred. * * * As the judgment must be re- 
versed, and a new trial had, we hâve felt it to be our duty, notwithstanding 
the record, as presented to us, fails to disclose a case of which the court below 
could take cognizance, to indicate for the beneflt of parties at another trial 
the conclusion reached by us on the merlts. And we hâve called attention to 
the insufflcient showing as to the jurisdiction of the Circuit Court so that upon 
the return of the cause the parties may take such further steps touching that 
matter as they may be advised." 

The language, as used in thèse cases, implies that an amendment 
might be made after the removal to the Circuit Court. The inference 
to be drawn from the language in the décision in Carson v. Dunham, 
121 U. S. 421, 427, 7 Sup. Ct. 1030, 30 L. Ed. 992, is much stronger 
in favor of allowing the amendment. The court, after stating that an 
answer filed in the Circuit Court might be treated as an amendment to 
a pétition for removal, said : 

"The answer was germane to the pétition, and did no more than set forth 
in proper form what had before been imperfectly stated. To that extent, we 
think, it was proper to amend a pétition which, on its face, showed a right to 
the transfer." 

See, also, Powers v. Chesapeake & Ohio Ry., 169 U. S. 93, 101, 18 
Sup. Ct. 264, 42 L. Ed. 673. 

Upon an extended examination of ail the cases upon this subject, I 
am of opinion that the motion to amend should be allowed, and the mo- 
tion to remand denied. It is so ordered. 
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MOWER-HOBART CO. v. R. G. DUN & CO. 

(Circuit Court, N. D. Georgia. May 23, 1904) 

No. 1,782. 

1. Libel— Mercantile Repobt— Allégation of Express Malice. 

A déclaration in libel, based on a report made by défendant, as a mer- 
cantile agency, wlth respect to the flnancial standing of plaintiff, which 
stated, inter alia, that plaintiff's account with the bank was "not classed 
as an entirely désirable one," States a cause of action for the recovery of 
actual damages, without regard to the question of privilège, where it is 
further alleged that "the report as a whole was a false and malicious 
defamation of plaintiff, tended to injure it in its said business, * * * 
and was craftily and wickedly, falsely and maliciously, so intended and 
designed," which is a sufflcient allégation of express malice. 

At Law. Action for libel. On demurrer to déclaration. 

Hoke Smith and H. C. Peeples, for plaintiff. 

Walter R. Brown and Ellis, Wimbish & Ellis, for défendant. 

NEWMAN, District Judge. This suit is brought by the Mower- 
Hobart Company, a corporation doing business in Atlanta, in this dis- 
trict, against R. G. Dun & Co., a mercantile agency. The déclaration 
allèges that R. G. Dun & Co. conduct what is known as a mercantile 
agency, with offices located at various points throughout the United 
States, and with an office at Atlanta, Ga., in said county of Fulton ; that 
part of the business conducted by said R. G. Dun & Co. is to distrib- 
ue for a considération, to merchants, dealers, and others, information 
regarding the standing of pefsons engaged in trade, their financial 
worth, crédit, character, trustworthiness, and the conduct and condi- 
tion of their 'business; that such information is secured and given out 
by représentatives stationed at commercial centers, who secure the 
same, and distribute it directly or through agents of said firm to its 
patrons in the form of written or printed slips called "reports" ; that 
said partnership is known as Dun's Commercial Agency, it numbers 
among its patrons a large proportion of the leading wholesale mer- 
cantile establishments of America, and its reports are accepted, and 
largely influential, and to a great degree regulate and control, com- 
mercial transactions in the United States, especially as regards the 
financial crédit and responsibility of merchants. It is then alleged 
that on or about July 11, 1902, the défendant gave out to its subscribers 
a written report upon plaintiff, as follows : 

"Mower-Hobart Co. Office supplies etc. Atlanta, Ga., Fulton. 
No. 1 Broàd St 

"July 11, 1902. 

"At présent this Company is located at 61 Peachtree St. That place has been 
leased and they hâve rented store house at above address, where they intend 
moving August lst. 

"When requested for statement Mower claimed that they had not inven- 
toried since statement rendered during March to which he referred. Stated 
verbally that there had been practically no change, and affairs were in about 
the same shape as indicated in their last showing. 

"The statement referred to was submitted under date of March 24th last, 
and showed total assets of $18,211.54, with debts of $7,491.9, indicating a sur- 

T 1. See Libel and Slander, vol. 32, Cent. Dig. § 198. 
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plus or worth of the company of $10,719.55; resuit of investigation made at 
the time resulted in coneeding the company a responsibility of something like 
$6,000. 

"Just at présent the expenses of the eompany are a little heavier than usual, 
inasmuch as they will hâve to pay store rent on two places until Sept. They 
bave keen compétition to contend with, and while they appear to be aggressive 
and attentive, their trade is hardly thought to average up as much as formerly. 
They carry a nice stock of merchandise, but some of this is consigned. At 
bank the company is very well known where they hâve been granted some 
accommodations, but settlements through this source said to hâve been slow 
and altogether the account is not classed as an entirely désirable one. How- 
ever confidence seems to be manifested in Mower's ability, and a willingness 
is expressed to indulge him to a reasonable extent. No complaints from the 
trade at large hâve come to notice, and in an eastern market one flrm states 
that dealings, including those with predecessors covers a period of about ten 
years, hâve with them goods on consignaient aggregating $3,000 to $4,000, and 
say that the account on direct sales averace about $300 on usual terras, re- 
mittances being made promptly. No extensions asked. Are owing now about 
$300 not due. One concern in the local marnet is found who hâve handled the 
account in a small way, and say dealings were satisfactory, though report no 
récent transactions. The location which they will occupy after August lst 
is hardly considered as much désirable as their présent quarters, and as a 
basis for crédit the responsibility of the company is not placed at exceeding 
$5,000 to $6,000 and quoted in fair crédit standing. 

"7-11-02. Kate G. 3. to G. SW 

This report is taken up in the déclaration by paragraphs, and is 
charged as having been false and malicious. The présent hearing is on 
a demurrer to the déclaration. The demurrer and argument of counsel 
thereon raises the question as to how far the above report is libelous. 
In my judgment, the only part of the report made by the défendant 
as to the plaintif! which could in any way be classed as libelous, and 
intended to injure it, if untrue, is that language which stated that 
"the account" — referring to the plaintiff s bank account — "is not classed 
as an entirely désirable one." The remainder of the report does not 
seem to me to contain anything of which complaint can reasonably 
be made. The first part of the report states, on authority of a member 
of plaintiff's company, that its assets are $18,211.54, and its debts 
$7,491.09, indicating a surplus or worth of the company as $10,000. 
The Dun Company itself gives the plaintiff company a crédit or re- 
sponsibility of something like $6,000. Any one could judge for them- 
selves from the amount of its assets and liabilities what crédit it should 
hâve. The statement of the Dun Company as to $6,000 of responsi- 
bility is evidently merely an expression of its own opinion as to the 
extent of crédit such an amount of assets and liabilities would justify. 
The statement in the report as to the change of place of business, the 
additional expense, and as to consigned goods, are not such as would 
seem to cause in jury or damage to plaintiff. The statement to the 
effect that "they carry a nice stock of merchandise," and of Mr. 
"Mower's ability," and as to "remittances being made promptly" for 
consigned goods, and "no extensions asked," seem ail to be compli- 
mentary, and such as should be helpful to plaintiff in its mercantile 
business, rather than otherwise. 

The next question is as to how far a report made by a mercantile 
agency, such as R. G. Dun & Co., is privileged. The gênerai rule with 
référence to the privilège of a mercantile agency, as gathered from the 
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authorities, seems td be that communications made by such an agency 
will be privileged when furriished to those having an interest in the 
matter, but that the communication will lose its privileged character 
when furnished to their subscribers generally, and to those having no 
interest in the standing of the person as to whom the report is made. 
Erber v. R. G. Dun & Co. (C. C.) 12 Fed. 626; Trussell v. Scarlett, 
(C. C.) 18 Fed. 214; 18 Am. & Eng. Ency. Law (2d Ed.) p. 1035. It 
is claimed by plaintiff's counsel, however, that this court should be 
controlled by the décision of the Suprême Court of Georgia in the 
case of Johnson v. Bradstreet, _ 77 Ga. 172, 4 Am. St. Rep. 77. The 
contention is that that décision is based upon the construction of a sec- 
tion of the Code of Georgia (3840, Code 1895 ; 2980, Code 1882) ; but 
this section, it is conceded, was a codification of the common law. Be- 
ing so, it is urged by defendant's counsel that it is not controlling 
in this court. Clark v. Bever, 139 U. S. 96-117, 11 Sup. Ct. 468, 35 
L. Ed. 88. In this connection it might be interesting to consider the 
effect on this question of the décision of the Suprême Court of Georgia 
in Central Railway v. State, 104 Ga. 831, 31 S. E. 531, 42 L. R. A. 518 ; 
and especially the language used in the opinion by Mr. Justice Cobb, 
on page 855, 104 Ga., page 540, 31 S. E., 42 L. R. A. 518, as to the 
statutory character of the présent Code of the state. The décision, 
however, in Johnson v. Dun & Co., was rendered while the old 
Code was in effect, and before the adoption of the Code of 1895. 
The questions raised are interesting, but I do not think the effect 
to be given to this décision of the Suprême Court of the state is 
very important in the présent case, because it is alleged in the décla- 
ration that this report was maliciously made. The language of the déc- 
laration is: 

"The sald report taken as a whole was a false and mallclons defamation 
of plaintiff. tended to injure lt in its said business, to injure its flnancial and 
moral standing and respectability In said business, and waa craftily and 
wickedly, falsely and maliciously, 60 Intended and designed." 

The défendant contends that the foregoing is not a sufficient alléga- 
tion of express malice. I should be unwilling to so hold, in view of 
the language used, and consequently the casé stands with the allégations 
in the déclaration that the défendant stated of the plaintiff that its 
bank account "is not classed as an entirely désirable one," that this 
statement was untrue, and that the same was made by the défendant 
with express malice, and with intention thereby to injure the plaintiff. 
This, in my judgment, states a cause of action. 

It may be remarked hère that the only party receiving this report 
mentioned in the déclaration is the R. D. Cole Manufacturing Com- 
pany, of Newnan, Ga. Whether this company had requested of the 
défendant a report as to the plaintiff's standing, or whether it was in- 
terested therein, does not appear. If that part of the report made by 
the défendant as to the plaintiff's commercial standing which refers 
to the bank account, therefore, was false, and was made with express 
malice, it would seem to justify a recovery of actual damages, whether 
the défendant has a qualified privilège or not. 

With this expression of the views of the court, the demurrer will be 
overrujed, and the case allowed to proceed as herein indicated. 
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THE WBSTPORT. 

(District Court, N. D. California. June 23, 1904) 

No. 13,114 

1. Master and Servant— Injttry of Seaman— Unsafe Place to Work. 

By order of the master of a steamer, Hbelant and other seamen removed 
from the bitts and carried to the capstan a hawser with whlch the vessel 
was being warped to a wharf. The hawser was then hove tight and tau- 
tened by backlng the vessel, when the capstan gave way, and libelant was 
severely and permanently injured. The capstan was wholly insufflcient to 
stand the strain put upon lt in warping the steamer, and was known to be 
so by the master, but not by libelant ; and the master claimed that before 
backing he directed the hawser to be taken from the capstan and made 
fast to the bitts ; but, if such order was given, it was not understood by 
the men. Held that, even if given, it did not relieve the vessel from lia- 
bility for the failure of the master to see that it was understood and obeyed 
before backing, through which libelant was placed in a dangerous, position. 

In Admiralty. Suit by seamen to recover for personal injuries. 

F. R. Wall, for libelant. 

C. H. Wilson, for claimants. 

DE HAVEN, District Judge. This is an action to recover damages 
for personal injuries sustained by the libelant while serving as a sea- 
man on board the steamer Westport. The libelant, when injured, was 
engaged in taking care of the slack of a hawser with which the Westport 
was being warped to the wharf in San Pedro Harbor. A few minutes 
before the accident the captain gave orders for this hawser to be taken 
from the bitts and carried to the capstan, which was done. The hawser 
was then hove tight, and a strain put upon it by the backing of the 
steamer which carried the capstan away, severely injuring the libelant 
in the chest and back, and also breaking both legs, one of which had to 
be amputated. It is conceded that the capstan was only fit for use in 
heaving in the slack of the hawser, and was entirely insuffkient to sus- 
tain such a strain as was required in using it for the purpose of warping 
the steamer. It is also conceded that this weak and defective condition 
of the capstan was known to the master, but not to the libelant, or to 
the other seamen engaged in working it. The Westport had on at the 
time a deck load of lumber 12 or 13 feet in height, which prevented 
the master, in the position where he stood upon the bridge, from seeing 
the capstan or the men engaged in working there. The contention of 
claimants is that before any strain was put upon the hawser by backing 
the steamer the master gave a second order to take the hawser from 
the capstan, and make it fast to the bitts ; and it is insisted that, if this 
order had been obeyed, the accident would not hâve occurred, and that, 
therefore, the proximate cause of the injury received by the libelant 
was the disobedience of this order by himself and his fellow servants. 
I am not satisfied from the évidence that such an order was given. 
The libelant testified that he understood the order to be to make the 
hawser good and fast, and take more turns ; and this is, in substance, 
the évidence of two of the sailors who were assisting him. Capt. Seel, 
an intelligent and apparently disinterested witness, called in behalf of 
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the claïmants, testified that the order actually given by the master was 
to heave tight and make fast to the bitts. This certainly was not an 
absolute command to take the hawser from the capstan and make it fast 
to the bitts. But, assuming that the last order given was to the effect 
that the hawser should be removed from the capstan and made fast 
to the bitts, still the libelant, under the particular facts of this case, 
is entitled to recover damages for the injuries sustained by him. The 
hawser had been taken to the capstan by direction of the master, who 
knew that the place where the libelant was working was thus rendered 
unsafe in the event that any strain should be placed upon the hawser 
while it was on the capstan. Under suçh circumstances it was the 
duty of the master, as the représentative of the owners, to hâve 
ascertained, before he backed the steamer, that his orders had 
been conveyed to the men at the capstan and executed, thus 
making it safe for the libelant to remain in the place where he 
was working. The owners of the steamer owed to the libelant the 
positive duty of providing him a safe place in which to work, and they 
are responsible for the failure of the master to discharge this duty. 
For thèse reasons, and also because, upon considération of ail the évi- 
dence, I believe the allégations of the libel as to the manner and cause 
of the accident are sustained, a decree must be entered in favor of the 
libelant. 

Upon the question of damages the évidence shows that at the time of 
the accident the libelant was in his twenty-second year, in good health, 
and earning $45 per month as an able seaman. The injuries received 
were attended with great suffering and pain, and hâve made him a 
cripple for life. In rriy judgment, the libelant is entitled to recover 
damages in the sum of $4,500 and costs. 
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(District Court, N. D Callfornia. June 29, 1904.) 

No. 13,188. 

1. Shipping — Carriage of Passengers— Insupficiencx of Accommodations. 

Allégations of a libel by steerage passengers op a voyage from Seattle 

to San Francisco to recover damages for breach of eontract on the ground 

that the ship failed to furnish them with proper food, quarters, and bed- 

dlng, held not sustained by the évidence. 

In Admiralty. 

Wm. P. Hubbard and Arthur H. Barendt, for Iibelants. 
Frank & Mansfield, for claimant. 

DE HAVEN, District Judge. This libel is brought against the 
steamer Centennial by a number of persons who were passengers on 
her on a voyage from Seattle to San Francisco. Each of the Iibel- 
ants demands damages in the sum of $500. The allégations of the 
libel are, in substance, that Iibelants were not furnished bedding 
and blankets ; that during the whole voyage the food given them 
was of poor quality, not properly cooked, and wholly unfit for con- 
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sumption; that the steerage compartment had poor ventilation, and 
their berths were near the toilet, from which came disagreeabU 
odors, by reason of not being kept in a clean and sanitary condition ; 
and that four dogs were kept in the large steerage compartment as- 
signed to the libelants for sleeping quarters. It appears from the 
évidence that the libelants were furnished with bunks and standees 
upon which to sleep, but no blankets or other covering, It also 
appears that libelants were steerage passengers, and the évidence 
shows that it is not usual or customary upon steamers plying be- 
tween San Francisco and Seattle to f'urnish steerage passengers 
with blankets or other covering. The libelants Gilbert, Thomp- 
son, Rieman, and Sullivan, however, testified that when they pur- 
chased tickets représentations were made to them by the ticket 
agent to the effect that. their tickets would entitle them not only 
to a berth, but also a bed with blankets or other covering. The 
other libelants did not so testify, and the alleged fact that such 
représentations were made is denied by the agent who sold the tickets. 
Upon considération of ail the évidence upon this point, I am not sat- 
isfied that such représentations were made. So, also, the other alléga- 
tions of the libel — those in relation to the unwholesomeness of the food, 
poor ventilation of the steerage cabin, and the stençh arising from the 
toilet therein — are not, in my opinion, sustained by the évidence. The 
évidence does show that three or four dogs were kept in the steerage 
cabin. Assuming that the libelants hâve some cause to complàin be- 
cause dogs were carried in the steerage cabin, still this did not con- 
stitue such a brëach of the libelants' contract for passage as to enti- 
tle them to substantial damages. 
The libel is dismissed, with costs. 
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MEYER & LANGE v. SAME. 

(Circuit Court, S. D. New York. July 5, 1904.) 

Nos. 3,414, 3,415. 

1. Customs Duties— Classification— Edible Wafers. 

Edible wafers, raised in the maklng by tbe use of baking powder or bi- 
carbonate of soda, are "leavened," altbough such agents do not produce fer- 
mentation, and are dutiable under section 6, Tariff Act July 24. 1897, c. 11, 
30 Stat 205 [U. S. Comp. St 1901, p. 1693], as nonenumerated manufac- 
tured articles, and not entitled to free entry under paragraph 696 in the 
free list, covering "wafers, unleavened or not edible" (Act July 24, 1897, 
c. 11, § 2, 30 Stat 202 [U. S. Comp. St 1901, p. 1688]). 

Appeals from a Décision (G. A. 5,393, T. D. 2-1,596) of the Board of 
United States General Appraisers. 

Albert Comstock,.for importers. 

Charles Duane Baker, Asst. U. S. Atty., and Albert H. Washbum, 
counsel for the Treasury Department, for the L'iuted States. 
131 P.— 52 
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TOWNSEND, Circuit Judge. The merchandise in question com- 
prises wafers, edible, which were assessed for duty as a nonenumerated 
manufactured article, at 20 per cent, ad valorem, under the provisions 
of section 6 of Act July 24, 1897, c. lï, 30 Stat. 205 [U. S. Comp. St. 
1901, p. 1693], and are claimed as free under the provisions of para- 
graph 696, as "wafers, unleavened or not edible" (Act July 24, 1897, 
c. 11, § 2, Free List, 30 Stat. 202 [U. S. Comp. St. 1901, p. 1688]). 
It is conceded that baking powder or bicarbonate of soda was used in 
the manufacture of thèse wafers. The question is whether they are 
leavened. 

The Board of General Appraisers found as follows : 

"In order to produce a leaven, it Is only necessary that an agent to set up 
fermentation be employed ; and baking powder or bicarbonate of soda are such 
agents. The Standard Dictionary deflnes leaven as 'any substance that sets 
up or is intended to set up fermentation.' The Century and Webster's Dic- 
tionaries each defines leaven as 'to excite fermentation in ; to raise and make 
light, as dough or paste.' " 

The board concluded that thèse wafers were leavened, within the 
dictionary définitions, because they thought that baking powder and 
soda set up fermentation. It admitted that the board were mistaken 
in this conclusion, and that said substances do not set up fermentation. 

In its most technical and limited sensé leaven is sour dough, and in 
this sensé the term was understood 2000 years ago. Later, yeast was 
substituted for sour dough as a leaven. Each of thèse substances 
leavened in the sensé that it set up fermentation. The government 
contends that the term has now been extended so as to include in com- 
mon speech anything which accomplishes the resuit of a leaven in its 
etymological sensé — that is, which raises or makes light— and that the 
term "unleavened," as applied to wafers, is restricted to wafers such as 
are used as a vehicle for taking medicine, or as seals, or for religious 
purposes. There is a hopeless conflict of évidence as tô the sensé in 
which the term "leaven" is commonly used. The finding of the board 
states that "it conclusively appears from the évidence before us that 
there is no common, uniform, or .gênerai trade understanding which 
includes the words 'leavened' or 'unleavened.' " We are brought, 
therefore, td a considération of the dictionary définitions. Hère there 
is a substantial agreement that leaven means any substance that sets 
up fermentation in, or raises and makes light. There is considérable 
évidence tending to show that this broad définition corresponds with 
ordinary understanding and speech. The strongest argument for the 
iriiporters is in the matzoths or Passover bread of the Hebrews, which, 
while raised or made light by the action of intense heat upon the water 
in the dough, is known as unleavened bread. But matzoths are not 
made light by any substance except the steam generated in the course 
of baking the dough. And it is thought that the limited application 
of this term in a biblical sensé to a peculiar product used in the religious 
observances of a particular sect is insufficient to overcome the broader 
gênerai understanding of the term. 

The décision of the Board of the General Appraisers is affirmed. 
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In re BRANNOCK. 

WICKHAM v. BARLOW et al. 

(District Court, N. D. Iowa, Cedar Rapids Division. August 8, 1904.) 

No. 426. 

1. Chattel Mortgage— Recordikg — Law Governing. 

The recording of a chattel mortgage, and the effect of such recording, 
are governed by the law of the state where the property is situated. 

2. Same — Résidence of Mortgagob — Récital in Mortgage. 

The récital in a chattel mortgage of the résidence of the mortgagor is not 
évidence of his place of résidence, to affect the question of where the mort- 
gage should be recorded. 

3. Same— Validity of Recokd — Presumptiox. 

Where a chattel mortgage was duly executed in Iowa, and recorded in 
the county where the property was actually situated, and in the possession 
of the mortgagor, the burden rests on one attacking the validity of the 
record to show by compétent évidence that the mortgagor was not a rési- 
dent of such county. 

4. Same— Cotjnty of Record— Iowa Statute. 

Under Code Iowa, § 2906, which requires a chattel mortgage to be re- 
corded in the county where the holder of the property résides, a mortgagor 
may be a résident of a county, within the meaning of the statute, althougb 
his légal domicile is elsewhere; and a mortgage given by a railroad con- 
tracter on property in his possession, In a county where he is at work, and 
in which he actually résides with his family, while engagea in performing 
his contract, is properly recorded in such county, although his résidence 
there may be only temporary. 

5. Same — Stjfficiency of Description. 

A description of property in a chattel mortgage as "twelve head of work 
horses, twelve sets of harness, eight dump wagons, one New Era grading 
machine, ail camp outflt, camp utensils, ail scrapers (12) now in my camp 
outflt * * * now working on the electric Une from Iowa City to Cedar 
Rapids, Iowa, * * * the said property being located on the right of 
way of above electric Une, in Johnson County, Iowa," is sufficient to iden- 
tify the property, under the Iowa authorities. 

In Bankruptcy. On review of order ôf référée. 

On pétition of E. A. Wickham for review of order of référée denying claiin 
of the petitioner to priority in the proceeds of property covered by a chattel 
mortgage of the bankrupt to him. James Brannock was adjudged an involun- 
tary bankrupt by this court February 9, 1904, upon pétition of certain of his 
creditors flled January 2d preceding. He was a railway contractor, and came 
to Johnson county, Iowa, in June, 1903, where he had a contract for grading 
upon the Cedar Rapids, Iowa City & Southern Railroad — an electric railway 
Une then in process of construction through Johnson county. June 25, 1903, 
at Council Bluffs, Iowa, he made to the petitioner, Wickham, a chattel mort- 
gage on his grading outflt, then in Johnson county, and used by him in such 
railroad work, which mortgage was duly acknowledged by the bankrupt as re- 
quired by thè laws of Iowa, and was flled by petitioner in the office of the re- 
corder of deeds of Johnson county on June 29, 1903, and afterwards duly 
recorded in said county. The mortgage, so far as material to the questions 
presented for review in this proceeding, is as follows: "That I, James Bran- 
nock, Omaha, Nebraska, of the County of Douglas and State of Nebraska, in 
considération of the sum of $1,067.25 to me in hand paid by E. A. Wickham of 
Council Bluffs, Iowa, party of the second part, do grant, bargain, and convey 
unto said second party the following goods and chattels, to wit : Twelve head 

1T 1. See Chattel Mortgages, vol. 9, Cent. Dig. § 151. 
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of work horses, twelve sets of harness, eight dump wagons, one New Era grad- 
ing machine, ail camp outflt, camp utensils, ail scrapers (12) now In my camp 
outfit that has been worklng upon the G. W. railroad, In Shelby County, Iowa, 
and are now worklng on the electric Une from Iowa City to Cedar Raplds, 
Iowa, under subcontract wlth Murray Bros., of Cedar Raplds, Iowa ; the said 
property' being located on the right of way of above electric Une, in Johnson 
County, Iowa." This property was sold by order of the référée, free from the 
mortgage lien ; the proceeds being held in lieu of such property. The petitioner 
made proof of hls debt seeured by the mortgage, and claimed prlority upon the 
proceeds of the mortgaged property. Charles Barrow and other creditors of 
the bankrupt flled objections to Its allowance as a prior claim upon the grounds 
(1) that the bankrupt at the tirne of înaking the mortgage was a résident of the 
state of Nebraska, and that the record of the mortgage in Johnson county, 
Iowa, was unauthorized ; and (2) that the description of the property in the 
mortgage was void for uncertainty. The référée sustained the former of thèse 
objections, and denied the claim of the petitioner to priority. In his certiflcate, 
the référée says: "The légal résidence of James Brannock is in dispute in this 
controversy. He worked on the line during the summer and fall, and left 
Johnson county some tinie in December, 1903. * * * Much of the évidence 
introduced in relation to the résidence of James Brannock is incompétent and 
hearsay, and but little weight is to be given to the same. However, we think 
the statement in the mortgage, 'I, James Brannock, Omaha, Nebraska, of the 
County of Douglas and State of Nebraska,' raises a presumption that his rési- 
dence Is in Omaha. This presumption, taken with the évidence in the case, 
compels us to find that his légal résidence was in Nebraska. Certain it is, lie 
had no légal résidence in Johnson county, Iowa. He was hère only for a tem- 
porary purpose, and went away as soon as that was accomplished. The record- 
ing of this mortgage in Johnson county, was not in accordance- with the statute. 
and did not impart constructive notice of the mortgage. It fs not necessary 
to pass upon the question of the sufftçièncy, of the description in the mortgage, 
for the reason that the holding above disposes of the case." The pétition for 
review challenges the correctness of this décision or order of the référée. 

* 

Remley & Ney, for petitioner. 

Ranck & Bradlèy, Baldwin & Fairchild, and Baker & Bail, for 
contesting creditors. 

REED, District Judge (after stating the facts). The questions for 
détermination are: (1) Was the chattel mortgage of the petitioner, 
Wickham, properly recorded in Johnson county, Iowa? (2) If it was, 
is the property sufficientîy describjed therein? 

1. The property being situated in Iowa when the mortgage was 
made, record of it in the state of Nebraska, eyen though the mort- 
gagor had then resided thè're, wôùld hâve been wholly ineffective in 
Iowa, as constructive notice to creditors of, or purchasers from, the 
mortgagor. Green v. Van Buskirk, 7 Wall. 139, 19 L. Ed. 109; 
Hervey v. Locomotive Works, 93 U. S. 669, 23 h! Ed. 1003 ; Ault- 
man & Taylor Co. v. Kennedy, 114 Iowa, 444, 87 N. W. 43'5, 89 
Am. St. Rep. 373; Golden v. Cockrill, 1 Kan. 259, ,81 Am. Dec. 510; 
Kanaga v. Taylor, 7 Ohio St. 134, 70 Am. Dec. 62; Ames Ironworks 
v. Warren, 76 Ind. 512, 40 Am. Rep. 258. Such a mortgage is gov- 
erned by the law of the place where the chattels aïe situated at the 
time it is made, and the question of its priority, as between différent 
lienholders, is to be determined by the law of; such place. Ames 
Ironworks v. Warren, 76 Ind. 512, 40 Am. Rèp. 258; Harrison v. 
Sterry, 5 Cranch, 289, 3 L- Ed. 104; Aultman & Taylor Co. v. Ken- 
nedy, 114 Iowa, 444, 87 N. W. 435, S9 Am. St. Rep. 373. 
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As the mortgagee had not taken possession of the property, the 
validity of the mortgage, as against creditors of the bankrupt, dé- 
pends upon whether or not it was properly recorded in Johnson 
county, where the property was situated at the time the mortgage 
was made. This dépends upon the meaning of the Code of Iowa, 
providing for the recording of chattel mortgages in that state. That 
Code provides : 

"Sec. 2906. No sale or mortgage of personal property, where the vendor or 
mortgagor retains actual possession tbereof, is valid against existing creditors, 
or subséquent purchasers, without notice, unless a written instrument convey- 
ing the same is executed, acknowledged like conveyances of real estate, and 
flled for record with the recorder of the county where the holder of the property 
résides." 

It is contended by the contesting creditors that the évidence shows 
that the légal résidence or domicile of the mortgagor at the time 
this mortgage was made was in Nebraska, and that therefore the 
mortgage could not be legally recorded in Iowa. The référée held 
that the évidence, aside from the récital in the mortgage, is in- 
sufficient to show such résidence or domicile, and he bases his 
conclusion that the mortgage was flot properly recorded in Iowa 
upon the ground that that récital presumptively shows that his légal 
résidence or domicile was in Nebraska. Such récital is as follows : 
"I, James Brannock, Omaha, Nebraska, of the County of Douglas 
and State of Nebraska. * * *" This récital is not évidence of 
the résidence of the mortgagor, and is in no way controlling as to 
the place where the mortgage should be recorded. Stewart v. Platt, 
101 U. S. 731, 25 L. Ed. 816. This case arose under the recording 
laws of the state of New York, and therein it is said, at page 737, 
101 U. S., 25 L. Ed. 816 : 

"Some stress is laid upon the fact that in each of the mortgages the mort- 
gagor is described as 'of the City of New York.' The actual résidence controls 
the place of flling the mortgage. * * * The récital of the résidence in the 
mortgage seems to be of no importance, and might, for the matter of seeurity. 
be oinitted altogether." 

From the évidence, it appears that the bankrupt was engaged in 
the work of grading upon railroads in process of construction, and 
had been for a number of years ; that he had done such work in 
the states of Illinois, Mississippi, Missouri, Nebraska, and Iowa ; that, 
in doing such work, he lived in a camp or tent upon or near the 
right of way of the railway upon which he was working until that 
job was completed, when he would move to another one; that prior 
to his coming to Johnson county, in June, 1903, he was working 
upon a railroad in Shelby county, Iowa, with the outfit described in 
the mortgage in controversy in this proceeding ; that in such county 
he also lived in a tent or camp upon or near the right of way of the 
railroad. How long he had been at work and so lived there, is not 
definitely shown ; but it would appear to hâve been for some months 
in 1903, and part of the year 1902. When he came to Johnson 
county, he located his tent upon or near the right of way of the 
railroad upon which he had the contract for grading; and hère he 
remained with his family and this outfit until the latter part of De- 
cember, 1903, when he absconded, leaving debts unpaid that he had 
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contractée! while he was doing this work, among which are those of 
thé creditors contesting the validity of petitioner's mortgage. At one 
time he lived in Nebraska, but whether or not he had a permanent 
place of abode there, to which he returned with his family after 
the completion of a particular job of work, or for a temporary pur- 
pose only, does not appear. The mortgage having been made in 
Iowa, properly acknowledged there, and placed of record in the 
county where the property was actually situated, and in the pos- 
session of the mortgagor, it is incumbent upon those attacking the 
validity of such record to establish its invalidity by compétent évi- 
dence, and that they had no notice of the mortgage. Diemer v. 
Guernsey, 112 Iowa, 393, 83 N. W. 1047. The manifest purpose of 
section 2906 of the Code of Iowa is to impart notice to third par- 
ties of sales of, and mortgages or other liens upon, personal property 
situated in that state. Such purpose may be allowed some influence 
at least, in determining the proper meaning of the statute, The Su- 
prême Court of Iowa has judicially determined the meaning of the 
words "actual résident of the county," as used in a section of the Code 
of Iowa conferring jurisdiction upon justices of the peace in that state ; 
also the meaning of the word "noriresident," in a statute authorizing 
the issuance of attachments against nonresidents of the state. The 
former of thèse sections is : 

"Sec. 4476. The jurisdiction of justices of the peace * * * is co-extensive 
with their respective counties, but does not embrace actions for the recovery 
of money against actual résidents of any other county." 

In Fitzgerald v. Àrel, 63 Iowa, 104, 16 N. W. 712, 18 N. W. 713, 
50 Am. Rep. 733, the défendant was sued for the recovery of money 
before a justice of the peace of Palo Alto county, and he moved to 
dismiss the action upon the ground that he was an actual résident of 
Des Moines county, in Iowa, when the action was brought, and that 
the justice of the peace therefore had no jurisdiction of the action. 
It was shown that the défendant was a contractor upon a railroad in 
process of construction in Palo Alto county; that he had resided for 
seven years in Des Moines county, and that he was absent from that 
county only for the purpose of working upon this railroad; that, 
while he had rented a house in Palo Alto county, in which his family 
lived during the time he was working upon the railroad, they would 
return with him to Des Moines county as soon as the contract was 
completed. Upon thèse facts, the Suprême Court of Iowa held that 
the action was rightly brought in the county where he was doing such 
work. It says : 

"Whether the word 'résident,' as used in this statute, should hâve precisely 
the same meaning as in statutes providing for the exercise of the right of 
suffrage or for taxation, we need not détermine. * * * It does not follow 
that défendant was an actual résident of Des Moines county because his domi- 
cile was there. Résidence and domicile are not necessarily the same. « * * 
The distinction between the import of thèse terms is obvious. The flrst is used 
to indicate the place of dwelling, whether permanent or temporary ; the second, 
to define the flxed and permanent, résidence to which, when absent, one has the 
intention of returning. This distinction is the same as is sometimes made be- 
tween actual résidence and légal résidence or inhabitancy. The actual rési- 
dence is not always the légal résidence or inhabitancy of a man. The foreign 
rninister actually résides and is personally présent at the court to which he Is 



IN BE BBANNOCK. 823 

accredited, but his légal résidence or inhabitancy or domicile are in hls own 
country. * * * In our opinion, whenever a inan buys or rents a house, and 
sets up housekeeping with his family, with the design of remaining there until 
he has completed a certain job of work, he becomes an actual résident of that 
county, within the meaning of the statute in question ; and that, too, notwith- 
standing his domicile may be in another county, to which he intends to return 
upon the completion of the job." 

The other section referred to is section 3878 of the Code of Iowa, 
and it provides that writs of attachment may issue against nonresidents 
of the state. In Mann v. Taylor, 78 Iowa, 355, 43 N. W. 220, the 
question arose as to who was a nonresident of the state within the 
meaning of this section; and at page 262, 78 Iowa, page 222, 43 N. 
W., it is said : 

"A résident of the state is one who résides in the state. To réside is to hâve 
a settled abode, permanent or for a time. A résident of the state is one who 
résides permanently or for a time in the state. There is not necessarily the 
idea of permanence connected with the significanee of the words 'réside' and 
'résidence.' A résident may hâve a settled abode for a time, to be determined 
by circumstances. His résidence may be temporary, for temporary purposes. 
He may retain his citizenship and his domicile in another state, and still be 
subject to the laws of this state intended to protect the rights of résidents, and 
to provide remédies against them." 

See, also, Ludlow v. Szold, 90 Iowa, 179, 57 N. W. 676. 

The same distinction is recognized in section 2 (1) of the bankruptcy 
act of July 1, 1898, c. 541, 30 Stat. 545 [U. S. Comp. St. 1901, p. 
3420]. 

In view of the manifest purpose of this section 2906, it may well 
be held that the définition given to the words "résident" and "réside," 
as used in other sections of the Code of Iowa, by the Suprême Court 
of the state, should also be given to the word "réside" as used in this 
section. Certain it is that the actual résidence of the bankrupt, and 
thé location of the property covered by this mortgage, were in John- 
son county at the time it was made, even if that were not his permanent 
abode or domicile. 

Counscl for the contesting creditors cite and rely upon Stewart v. 
Piatt, 101 U. S. 731, 25 L. Ed. 816, above. In that case the prop- 
erty was situated, and both parties to the mortgage resided, in the 
state of New York. The mortgage was not recorded in the county 
where the mortgagors resided, as required by the laws of that state, 
but in the city of New York, where the property was situated. It was 
held that such record was not notice to the creditors of the mortgagor. 
The court, in determining the matter, says : 

"The question thus presented is within a very narrow compass, and is not 
free from difficulty. Its solution dépends upon the meaning of the word 'ré- 
side,' employed in that statute. It is to be regretted that we are not guided 
by some direct, controlling adjudication in the courts of New York construing 
the statute under examination, but no such décision has been brought to our 
attention. With some hésitation we hâve reached the conclusion that a chattel 
mortgage, executed by a flrm upon flrm property, is void, under the New York 
statute, as against creditors, subséquent purchasers, and mortgagees in good 
faith, unless flled in the city or town where the individual members of the flrm 
severally réside." 

The members of this firm had never resided in the city. of New 
York; hence the mortgage was not properly recorded there. ' 
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The Sttpreme Court of Iowa has judicially determined that the 
words "réside" and "résident," as used in the Code of Iowa, referring 
to nonresidënts of the state and of a county therein, do not mean a 
permanent résidence or domicile in the state or county; and there is 
no apparent reason why this définition should not apply to the word 
"réside" as used in section 2906. That being true, the définition so 
given to this word by the Suprême Court of Iowa is controlling. That 
the bankrupt was an actual résident of Johnson county, within such 
meaning, when this mortgage was made, and continued to réside there, 
with this property in his possession, until the last of December fol- 
lowing the date of the mortgage, is clearly shown by the évidence. 
It follows, therefore, that the mortgage of the petitioner, Wickham, 
was properly and legally recorded in Johnson county. 

2. Is the property sufïiciently described in the mortgage ? In Smith 
& Co. v. McLean, 24 Iowa, 322, the property there in controversy was 
described in the mortgage as follows: "Five freight wagons and 
twenty yoke of cattle, being the train now in my possession." That 
description was held to be sufïiciently definite, and many illustrations 
are given of descriptions which hâve been held by différent courts 
to be sufficiently certain ; and the rule for determining the sufficiency 
of descriptions in mortgages of this character is stated to be "that a 
description which will enahle third persons, aided by inquiries which 
the instrument itself indicates and directs, to identify the property, 
is sufficient" ; citing many authorities. This rule has been many times 
reaffirmed in Iowa. The description of the property in the mortgage 
in question is stated above. That such description, aided by inquiries 
which the instrument itself indicates, would lead to an identification of 
the property, can hardly be doubted. 

The order of the référée, therefore, is reversed, and he is dirtfcted 
to allow the daim of the petitioner as a preferred one upon the pro- 
ceeds of this mortgaged property. It is so ordered. 



In re ALPHIN & LAKE COTTON CO. 

(District Court, E. D. Arkansas, W. D. August 4, 1904.) 

1. Bankbuptct— Testimqnt— Admissibility in Subséquent Pboceedings. 

The testimony of the officers of a bankrupt corporation, taken either 
under section 7, cl. 9, or section 2la, Bankr. Act 1898, c. 541, 30 Stat. 548, 
552 [U. S. Comp. St. 1901, pp. 3425, S4S0], and reduced to writing, is admis- 
sible against them in a subséquent proceeding by the trustée to require 
them to surrender money or property of the estate alleged to be in their 
possession or under their control. 

Z. Same. ; 

Testimony of a person other than the bankrupt, or, if a corporation, of 
a person not an offlcer or a stockholder of such corporation, taken gener- 
ally under Bankr. Act July 1, 1898, c. 641, § 21a, 30 Stat. 552 [U. S. Comp. 
St 1901, p. 3430], and not directed to any defined issue, is not admissible 
in subséquent proceedings against the bankrupt, or, in case of a cor- 
poration, against its officers, to compel a surrender of money or property 
of the estate, under penalty of punishment for contempt. 

In Bankruptcy. On review of décision of référée. 
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J. M. Moore and W. B. Smith, for trustée. 

Smead & Powell, W. D. Chew, and Campbell & Stevenson, for re- 
spondent. 

TRIEBER, District Judge. This is a proceeding to review the 
findings and order of a référée in bankruptcy that E. H. Lake, prési- 
dent and gênerai manager of the bankrupt corporation, which, for 
convenience, will be hereafter referred to as the cotton company, to 
pay to the trustée in bankruptcy of the cotton company the sum of 
$104,987.52 moneys found by the référée belonging to the cotton com- 
pany, and in his possession or under his control, or, upon failure to 
comply with this order, that he be punished for contempt. The pro- 
ceedings were had before the référée on a pétition of the trustée in 
bankruptcy, alleging that the respondents, Lake, J. S. Alphin, and E. 
H. Smith (Alphin also being an officer in the cotton company, while 
Smith was in no way connected with the corporation as an officer or 
stockholder) had in their possession or under their control $250,000 of 
the moneys of the bankrupt estate, and that they be required to show 
cause why they should not be required to pay the same to the trustée. 
Notice of the pétition and order to show cause in conformity with the 
prayer of the pétition, specifying the time and place for the hearing, 
was issued by the référée, and duly served on Lake and Alphin, while 
the notice on Smith was served on him in the Western District of Ar- 
kansas, where he permanently resided and was found. At the beginning 
of the hearing, Smith entered a spécial appearance before the référée 
for the purpose of demurring to the jurisdiction upon the ground that, 
not being an officer or member of the bankrupt corporation, nor a rési- 
dent of the Eastern District, this summary proceeding could not be 
maintained against him in this court upon service made out of the 
district. This motion to dismiss was by the référée sustained, in an 
able and well-considered opinion, following the rule laid down bv 
Judge Seaman in Re Waukesha Water Co. (D. C.) 116 Fed. 1009. 
This ruling of the référée was by the court sustained. The référée 
also found that the proofs failed to establish the fact that Alphin had 
any moneys or property of the cotton company in his possession or 
under his control, which finding was also approved by the court; 
and the only remaining question to be determined now is the correct- 
ness of the referee's finding as to the respondent Lake, whom he finds 
to hâve in his possession, of the assets belonging to the cotton com- 
pany, the sum aforesaid. 

One of the issues of law certified to the court by the référée at the 
request of counsel for respondent is the admissibility of the testimony 
of Lake, Alphin, and Smith, taken prior to the institution of thèse 
proceedings under the provisions of section 7, cl. 9, and section 21a, 
of the bankruptcy act of July 1, 1898, c. 541, 30 Stat. 548, 552 [U. S. 
Comp. St. 1901, pp. 3425, 3430], and reduced to writing at the time. 

The référée admitted the testimony of ail the parties against the 
objections of respondents. Lake and Alphin being officers of the bank- 
rupt corporation, it was their duty, under the law, to prépare and make 
oath to the schedules of assets and liabilities of their corporation, as 
corporations can only act through their officers. In fact, for this pur- 
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pose, and informing the trustée or référée as to the assets of their 
bankrupt concern, they are the real parties; the word "persons," as 
used in the bankruptcy act, including "officers of corporations." Sec- 
tion 1 (19) 30 Stat. 544 [U. S. Comp. St. 1901, p. 3419]. Their testi- 
mony taken under section 7 or 21~-they having the right under the act 
to hâve the assistance of counsel, at the expense of the estate, if neces- 
sary, and an opportunity for cross-examination — was clearly admissi- 
ble in any proceedings against them, other than criminal, as admissions 
against themselves. This was expressly decided by the United States 
Circuit Court of Appeals in Re Wilcox, 109 Fed. 628, 48 C. C. A. 567, 
6 Am. Bankr. R. 362. Mr Greenleaf, in his excellent work on évidence, 
states the rule as follows : 

"In regard to dépositions, it is to be observed tbat, though taken informally, 
yet, as mère déclarations of the witness under his hand, they are admissible 
against him, whenever he is a party, like any otber admissions, or to contra- 
dict or impeach him when he is afterward examined as a witness." Section 
552. 

Their évidence was therefore properly admitted by the référée, and 
his action is approved. 

But does this rule apply to the déposition of Smith, who was properly 
discharged by the référée from the rule to show cause for want of 
jurisdiction? The court being without jurisdiction as to him, ail pro- 
ceedings were vdîd ab initio, and must be treated as if they had never 
been instituted. We are therefore called upon to détermine whether 
the testimony of a person other than the bankrupt, or, in case of a 
bankrupt corporation, not an officer or member thereof, taken and re- 
duced to writing under the provisions of section 21a of the bankruptcy 
act, before any proceedings to require the parties against whom the 
testimony is to be used to show cause had been instituted is admissible 
as évidence in a proceeding of this kind against the bankrupt, or, if 
the bankrupt is a corporation, against its officers. In re Rosser, 101 
Fed. 562, 41 C. C. A. 497, 4 Am. Bankr. R. 153, cited by counsel for 
respondent, is not in point. Ail that was before the court and was 
decided in that case was that a court is without jurisdiction to make 
an order requiring a bankrupt to pay over moneys of the bankrupt es- 
tate found to be in his possession, on évidence obtained in his examina- 
tion under the provisions of section 7, cl. 9, or section 21a, of the 
bankrupt act, and, upon his failure to do so, that he be committed for 
contempt, when he had not been served with notice that the proceedings 
were for that purpose. The sole ground upon which this ruling was 
made was that, without notice to the bankrupt of such object, the 
proceedings are without due process of law, and therefore void. Judge 
Sanborn, who delivered the opinion of the court, well said : 

"It is an axiom of pleading and practice that one may not bring a suit for 
one cause of action, and recover from another ; much less may one recover 
an order or judgment for money or property without any suit or notice of the 
claim upon which it is founded. In the case in band no notice was given to 
the bankrupt that any hearing would be had upon any claim that he should 
be required to pay over the $2,500 in controversy before the order to that effect 
was made. No order to show cause why he should not pay it was made or 
served upon him before the absolute order for its payment was presented to 
him. No opportunity was afforded to him to be heard upon the questions it 
présents. He was cited to appear and be examined under section 21 of the 
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bankrupt act, and his testimony and that of varieras other wltnesses were 
taken before the référée upon that citation; but no notice was served upon 
him that the claim which culminated in the order for the payment of the $2,500 
■was to be made or was in issue at that examination, or that the testimony 
there elicited was taken for the purpose of establishing that daim, and no op- 
portunity was presented to him to produce witnesses in his défense, or to be 
heard upon the issues of fact or of law which the issue of the order involved. 
Such a proceeding lacks every élément of due process of law." 

A case practically direct in point is In re Wilcox, supra. In that case 
the statements of witnesses other than the bankrupt taken upon exam- 
ination under section 21 were admitted by the trial court upon the 
hearing of the pétition for a discharge of the bankrupt ; and this was 
held on appeal to be error. Judge Shipman, who delivered the opinion 
of the appellate court, explaining the objects of thèse examinations, 
says : 

"The testimony of third persons upon thèse roving attempts at discovery is 
not directed to a defined issue, and therefore the rules of évidence are not care- 
fully applied, and testimony is liable to be given which is not carefully guarded, 
and may be unconsciously derived from hearsay. Inasmuch as no issue has 
been framed, the bankrupt or his counsel cannot always perceive the inferences 
which may be drawn from the testimony, and therefore will not produce re- 
butting facts. The danger in using the information which has been thus gath- 
«red in one of thèse fishing excursions as testimony upon which a court can 
rely in an issue between a bankrupt and his creditors is such as to render its 
admission inexpedient. It is liable to produce an injustice, and the testimony 
may therefore be regarded as inadmissible." 

If such is the law in a case merely involving a discharge in bank- 
ruptey, how much more in point is it in a proceeding involving not only 
large sums of money, but the liberty of the bankrupt! It will be no- 
ticed from the above excerpt that the serious objection to the admissi- 
bility of such évidence is not the fact that there was no opportunity 
to cross-examine, which in the case at bar was obviated by the order 
of the référée allowing counsel for respondent to cross-examine the 
witnesses whose testimony was objected to, but the much stronger 
reason "that examinations under section 21 are not directed to a weil- 
defined issue, and the rules of évidence necessarily not carefully ap- 
plied." As a gênerai rule, dépositions of witnesses taken in a former 
suit pending between one of the parties and a party other than the 
opponent in the last-tried action cannot be read in évidence at the trial 
of the latter suit, even if there has been cross-examination, nor, for 
that matter, if the parties to both actions were the same, but the issues 
involved or objects sought to be attained in the two suits were différent 
— especially if the witness was compétent to testify in the last action, 
and could hâve been used by the party as such. Tappan v. Beardsley, 
10 Wall. 427-435, 19 L. Ed. 974, where Justice Miller said: 

"As to Taylor's déposition, the fact that he was a compétent witness in the 
présent suit, and could hâve been used by the plaintiff as such, is sufficient to 
exclude his déposition in another suit, even if Tappan [the défendant in the 
last-tried case] tijftd been a party to that suit" 

Perhaps, had the record shown that the witness has since died, or 
has left the country and his place of résidence is unknown, has become 
mentally unsound, or for some other cause it was impossible to secure 
his testimony, either orally or by déposition, his testimony given at a 
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former hearing between the same parties, and involving similar issues, 
might hâve been admissible ; but, as no such showing has been made, 
it is unnecessary for the court to détermine that question in this cause. 

The amount involved in this case is not only large, but the testimony 
is so voluminous, and the expense of obtaining it so great that the 
court is unwilling to détermine it finally without an opportunity to the 
trustée to obtain the testimony of this witness, whose testimony is of the 
highest importance, especially as the finding of the référée that this 
large sum of money is under respondent's control was based largely 
on the testimony of Smith, and the exhibits filed by him and made a 
part of his évidence. 

The évidence in this case shows that, although millions were handled 
by respondent within a short time prior to the institution of the pro- 
ceedings in bankruptcy, no regular set of books was kept by the cor- 
poration. Expert accountants had to be employed to construct a set 
of books from the memoranda made by respondent and his bookkeepers, 
from the stubs of his checkbooks, the books of a compress company, 
and the bank of which Smith was cashier. An order will be entered 
sustaining respondent's objections to the admissibility of the testimony 
of Smith taken under the provisions of section 21a, and, if the trustée 
desires, the cause will be re-referred to the référée, or, by consent of 
parties, the court will hear the cause without a re-reference ; and the 
trustée may hâve 40 days from the date of the entry of the order herein 
within which to take the déposition of the witness Smith, upon due 
notice to respondent or his attorneys. After notice to counsel for re- 
spondent that the trustée has completed the taking of Smith's testimony, 
respondent may hâve 30 days within which to take proofs confïned 
strictly to rebuttal of the testimony of Smith, and the trustée thereafter 
hâve 10 days to take testimony in surrebuttal. If the trustée déclines to 
avail himself of this opportunity to take Smith's déposition, the court 
is now sufficiently advised to render its conclusions on the évidence be- 
fore it, disrégarding the testimony of Smith, including the exhibits 
filed therewith, and will do so as soon as advised of the élection made 
bv the trustée. 



In re BURNSTINE. 

(District Court, E. D. Miehigan, S. D. July 21, 1903.) 

No. 518. 

1. Death by Wbongful Act— Claims— Assignabixity. 

Under the Miehigan act (Comp. Laws, § 10,427) : relating to death by 
wrongful act, providlng that an action may be brought by an adminis- 
trator, but that the reeovery shall pass to deeedent's next of kin, a father 
being entitléd to the entlre recovery for the wrongful Mling of bis son, 
his right thereto constituted assets belonging to his estante in bankruptcy, 
within Bankr. Act July 1, 1898, § 70, subd. 5, 30 Stat. 5W[V. S. Comp. St 
1901, p. 3451]. 

2. Same— Tbansfeb. 

Where a bankrupt, prior to his adjudication, orally transferred to bis 
wife a claim against à railroad company for the wrongful killing of his 
son, in considération of her payment of the rimerai expenses and costs 
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of a tombstone for deceased, such transfer, not havlng been lnspired by 
fraud, was valld to the extent it was accepted as security for the amount 
paid by the wife, and hence the husband's trustée in bankruptcy was 
only entitled to an assignment of the claim on payaient of the amount 
expended by the wife on the faith thereof. 

Upon referee's certificate, and upon spécifications in opposition to 
the discharge of the bankrupt. 

Maybury, Lucking, Emmons & Helfman, for bankrupt. 
Adolph Sloman and Bernard B. Selling, for opposing creditors. 

SWAN, District Judge. Jacob Burnstine, of Détroit, Midi., was 
adjudged bankrupt upon his voluntary pétition filed April 25, 1902. 
His schedule showed debts to the amount of $19,066.23, and but nom- 
inal assets. At the time the bankrupt filed his pétition for adjudication 
he filed a pétition in the probate court for the county of Wayne for 
the appointment of his wife as administratrix of his son, Abraham 
Burnstine, 18 years of âge, who was killed in a railway accident April 
6, 1902, and whose estate consisted in a right of action against the rail- 
way company. Spécifications in opposition to the discharge of the 
bankrupt hâve been filed in behalf of Peritz Bros, and in behalf of 
Charles F. Funke. The spécifications of Peritz Bros, charge: 

"(1) That the bankrupt had committed an offense punishable by imprison- 
ment in knowingly and fraudulently concealing, while a bankrupt, from ni» 
trustée, his property and rights in the estate of his son, Abraham Burnstine, 
deceased. 

"(2) That he made a false oath in the proceedings, in stating that ail of the 
property owned by him was wearing apparel to the amount of $100. 

"(3) That he had committed an offense punishable by imprisonment in that 
he had stated in his pétition that it contained an inventory of ail his property, 
both real and personal." 

The spécifications filed by Funke were broader, of the like import, 
and based, in the main, upon the same transactions as those made by 
Peritz Bros. 

With regard to the second and third spécifications filed by Peritz 
Bros., charging Burnstine with making false oaths in the proceedings, 
and those of Funke that the bankrupt "knowingly and fraudulently 
concealed, while a bankrupt, from his trustée, property belongîng to his 
estate," the referee's finding acquitted the bankrupt of any fraudulent 
purpose in the matters pleaded in the spécifications, and adjudged that 
the bankrupt's dealings with his property, prior to the passage of the 
présent bankruptcy act, were not fraudulent as to creditors, nor did the 
évidence show any continuing trust in fraud of the bankrupt act in the 
transfers made to his wife, which were the subject of investigation, and 
the basis, in part, of the opposition of creditors to the bankrupt's dis- 
charge. A careful reading of the testimony sent up with the referee's 
report in relation to the charges of fraudulent concealment of property, 
and that of knowingly and fraudulently making false oaths in relation 
to his proceedings in bankruptcy, to wit, in making oath to schedule 
B arinexed to his pétition, marked "Statement of ail Property of 
Bankrupt," because, as the spécifications charge, he omitted from his 
schedule certain items of property, is convincing of the correctness of 
the referee's conclusion finding adversely to thèse spécifications. The 
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bànkrupt is an ignorant man, uriable to read or write English or He- 
brew. His occupation is that of a rag peddlçr, and there is ground for 
the belief that his présent wife has been the real manager, if not the 
owner, of his business, since the transfers of property to her in 1896, 
and is much more conversant with the bankrupt's affairs than himself. 
While the bankrupt's testimony is marked by many instances of lack 
of knowledge of the facts in issue, his advanced âge, ignorance, and 
limited acquaintance with the English language are apparently re- 
sponsable for most of the deficiencies and failures of recollection in his 
testimony. Thèse infirmities are far from sufficient to establish the 
alleged fraudulent intent of the bànkrupt, and I agrée with the referee's 
conclusions that the opposing creditors hâve failed to sustain the sec- 
ond and third of the Peritz spécifications and the spécifications filed 
by Funke. 

The référée further certifies: 

"* * * That, in the course of the proceedings in said cause before me, 
a motion was made in behalf of the trustée of said estate, asking that the said 
bànkrupt be directed to exécute under seal, in such form as may be satis- 
factory to said petitioner, an assignment of ail his right, title, and interest in 
and to the estate of his son, Abraham Burnstine, deceased, and of said claim 
against the Grand Trunk Western Railroad. Thereupon an answer was filed by 
the said bànkrupt, averring, among other things, that his interest in the claim 
against said railroad was not property within the meaning of the national 
bankruptcy act of 1898 [Act July 1, 1898, c. 541, 30 Stat. 544 (U. S. Comp. St. 
1901, p. 3418)], which passes to the trustée in bankruptcy ; and further averring 
that the wife of said bànkrupt paid the funeral expenses of Abraham Burn- 
stine with the understanding that they were to be paid out of the moneys col- 
lected from the aforesaid railroad. Thereupon I ordered that the bànkrupt 
should assign ail his right, title, and interest in and to the estate of his son, 
Abraham Burnstine, deceased, to the trustée, and at the request of the bànk- 
rupt the said question is certified to the judge for his opinion thereon." 

The question presented by this latter certificate was argued upon the 
fourth and fifth subdivisions of section 70 of the bankruptcy act (30 
Stat. 566 [U. S. Comp. St. 1901, p. 3451]), vesting in the trustée, by 
opération of law, the title of the bànkrupt, as of the date he was ad- 
judged a bànkrupt, to, "ail * * * (4) property transferred by him 
in fraud of his creditors ; (5) property which prior to the filing of the 
pétition he could by any means hâve transferred or which might hâve 
been levied upon and sold under judicial process against him." The 
référée has found that the claim for damages against the railroad Com- 
pany for the death of the bankrupt's son was not f raudulently omitted 
from the bankrupt's schedule. The testimony warrants this conclusion, 
and there remains, therefore, only the inquiry whether that claim is in- 
cluded in subdivision 5 of section 70 of the bankruptcy act, and should 
be surrendered by the bànkrupt, as ordered by the référée. 

The question of the transférabilité of a claim for négligence causing 
death has not been passed upon by the Suprême Court of Michigan. 
The statute of Michigan upon which this claim is founded is entitled 
"An act requiring compensation for causing death by wrongful act, 
neglect, or default." Comp. Laws, § 10,427. It is almost literally a 
reproduction of the New York statute passed for the same purpose. 
The right of action is conferred upon and must be brought in the 
names of the personal représentative of the deceased person, and the 
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amount recovered is to be distributed to the persons and in the propor- 
tion provided by law in relation to the distribution of personal property 
left by persons dying intestate. The administrator of the deceased 
bringing such action is merely a conduit or channel designated by 
the statute to convey to the persons entitled to the damages recovered. 
The beneficiaries are the next of kin. The administrator, therefore, 
is merely the trustée of the next of kin — the real parties in interest. 
The claim is a right of action of the estate of the deceased — not of his 
next of kin, and therefore not within section 70, subd. 6, 30 Stat. 566 
[U. S. Comp. St. 1901, p. 3451]. In this case the bankrupt would 
be entitled under the statute of Michigan to the entire recovery as the 
next of kin of the intestate. Under the broad word "property," used 
in subdivision 5, it is manifest that the intent of the act was to vest the 
trustée with ail rights and claims having a pecuniary value, and which 
could be transferred by the party or parties entitled. The damages 
done to the estate of the deceased by the wrongful act or neglect which 
caused his death practically descend to his next of kin in the same man- 
ner as any other personal property, are as capable of ownership as any 
other property, and are legally assets. The right of action given to the 
administrator, by the statute of Michigan, for negligently causing 
the death of his intestate, constitutes assets of the estate of the deceased, 
within the meaning of the statute which authorizes administrators in 
case of the death of a nonresident "leaving estate to be administered 
in this state." Findlay v. Chicago, etc., R. R. Co., 106 Mich. 700, 64 
N. W. 732 ; Merkle v. Bennington, 68 Mich. 134, 146, 35 N. W. 846 ; 
11 Am. & Eng. Enc. Law (2d Ed.) pp. 763, 764. The bankrupt, as next 
of kin, being entitled to the whole recovery, if had, there is no reason 
why he could not transfer his interest in the right of action, which, 
being assets for the purpose of founding administration, is therefore 
"property" which he "could hâve transferred." The rigorous com- 
mon-law rule that choses in action were not assignable has been greatly 
relaxed, and nowadays it is generally held that almost everything ex- 
cept an action for fraud may be assigned. Finn v. Corbitt, 36 Mich. 
318. It is ruled in Quin v. Moore, 15 N. Y. 432, Meekin v. Brooklvn 
Heights Ry. Co. (N. Y.) 58 N. E. 50, 51 L. R. A. 235, 79 Am. St. Rep. 
635, and Ludwig v. Glaessel, 34 Hun, 412, that rights of this nature are 
transférable. The fact that the claim is contingent and uncertain in 
amount constitutes no objection to its assignability. In Erwin v. 
United States, 97 U. S. 392, 24 L. Ed. 1065, the court approved Com- 
egys v. Vasse, 1 Pet. 193, 7 L. Ed. 108, where it is said that : 

"It might In gênerai be said that vested rights ad rem and in re, possibilities 
coupled with an interest, and claims growing out of and adhering to property, 
will pass by assignment. Bankr. Act April 4, 1800, c. 19, 2 Stat. 19, provided 
that ail the assets, real and personal, of every nature and description, to which 
the bankrupt might be entitled, either in law or in equity, should go to his as- 
signée ; and the court held that the words were broad enough to cover every 
description of vested right and interest attached to and growing out of prop- 
erty ; that under them the whole property of a testator would pass to his dev- 
isee, and whatever an administrator could take in case of intestacy would go 
to hîin." 

It seems clear that, had Burnstine died before becoming bankrupt, 
his administrator would hâve succeeded to the interest of his intestate 



832 131 FÉDÉRAL REPORTEE. 

in the damages recovered by tbe administrator of the deceased in the 
statutory action. The conclusion, therefore, is that the bankrupt's 
interest in this claim is property, and aliénable within subdivision 5 
of section 70 (Act July 1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 
1901, p. 3451]), and should hâve been scheduled by the bankrupt as part 
of his estate. 

The testimony shows that prior to Burnstine's adjudication he had, 
by paroi agfeement, transf erred to his wif e, the stepmother of his de- 
ceased son, the claim against the railroad company, in considération of 
her paying the funeral expenses and the cost of a tombstone for the 
deceased. The fact that this was a paroi agreement constitutes no ob- 
jection to its validity. Draper v. Fletcher, 26 Mich. 154. Mrs. Burn- 
stine has performed her part. The proofs fail to show that this agree- 
ment and transfer was inspired by a fraudulent purpose on the part of 
husband or wife ; but it is fairly inferable f rom the proofs that it was 
given and accepted as security for Mrs. Burnstine's advances, and 
not as an absolute transfer. The probable recovery, if any, which could 
be had from the railroad company, would be small. The deceased was 
but 18 years of âge. There is no évidence that he contributed any- 
thing to the support of his father or stepmother, and the proof is that 
one attorney who had been employed by the bankrupt, and had investi- 
gated the circumstances of the death, was unwilling to prosecute the 
action, although hopeful at first of recovering large damages. After 
that the bankrupt brought the claim to his présent attorneys, who hâve 
been unable, notwithstanding vigorous efforts, to obtain from the rail- 
way company anything more than a compromise offer of $200 in settle- 
ment. Burnstine is entitled to the presumption that his action in 
transferring the claim to his wife was actuated by a désire to pay 
proper respect to the memory of his son, which he could not hâve done 
without her aid. If the trustée desires to take the claim subject to the 
equities which hâve arisen in favor of Mrs. Burnstine by the payment of 
the funeral expenses and for the monument, viz., $395, he may do so, 
and lie is entitled, upon paying that sum to Mrs. Burnstine, to an assign- 
aient of the claim for the benefit of creditors. If the bankrupt is will- 
ing to make, and the trustée will accept, the transfer on thèse condi- 
tions, the bankrupt, upon conveying his interest in the claim to the 
trustée, will be entitled to his discharge. In case the trustée refuses 
to accède to thèse terms and repay Mrs. Burnstine for the advances 
mentioned within 30 days, the bankrupt will receive his discharge. 
With this modification, the findings and conclusions of the référée are 
affirmed. 
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UNITED STATES v. BARTRAM BROS. SAMB v. BENJAMIN H. HOWELL, 
SON & CO. SAME v. AMERICAN SUGAR REFINING CO. 

(Circuit Court of Appeals, Second Circuit. June 2, 1904.) 

Nos. 102-104 (2,918-2,920). 

1. CtJSTOMS DtfTIES—SUGAB— POLARISCOPIC TEST— COMMERCIAL USAGE. 

In construing the provision in paragraph 209, Tariff Act JuJy 24, 1897, 
c. 11, § 1, Schedule E, 30 Stat. 168 [U. S. Comp. St. 1901, p. 1647], regulat- 
ing duty on sugars according to the polariscopic test, held that the expres- 
sions therein, "testing by the polariscope" and "shown by the polariscopic 
test," are not used with any spécial trade meaning that would confine them 
to a pàrtieular method of conducting such test, but import an intention on 
the part of Congress that the method adopted should be the one best cal- 
oulated to make a scientiflc détermination. 

2. Same— Customs Régulations— Authobitt of Secretary of the Treasury. 

Under the gênerai power of the Secretary of the Treasury to make cus- 
toms régulations not inconsistent with law, granted by section 251, Rev. St. 
U. S. [U. S. Comp. St 1901, p. 138], it is compétent for that offlcer to pre 
scribe the method of "testing by the polariscope" the sugars dutiable ac- 
cording to such test under paragraph 209, Tariff Act July 24, 1897, c. 11. 
§ 1, Schedule E, 30 Stat. 168 [U. S. Comp. St. 1901, p. 1647] : and so long 
as he acts in good faith, and it does not appear that his régulations operate 
to make the polariscopic test less accurate than when Congress adopted it, 
the courts should not interfère with the administrative détails confided to 
him. 

3. Same— Treasury Régulations— Cognizance by Congress. 

Where, for a period of years covering the opération of several tariff acts, 
the Secretary of the Treasury has made régulations for carrying out cer- 
tain provisions in those acts, it is to be presumed that subséquent législa- 
tion by Congress was enacted with référence to such régulations. 

Appeals from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 123 Fed. 327. 

Thèse causes corne hère upon appeal from a décision of the Circuit 
Court, Southern District of New York (123 Fed. 327), reversing a dé- 
cision of the Board of General Appraisers (G. A. 4,386, T. D. 20,850), 
which affirmed the action of the collecter of the port of New York in 
assessing dutv on certain sugars imported under the tariff act of Julv 
24, 1897. Pa'ragraph 209 of that act (chapter 11, § 1, Schedule E, 30 
Stat. 168 [U. S. Comp. St. 1901, p. 1647]) provides as follows: 

"209. Sugars not above number sixteen Dutch Standard in color, » * * 
testing by the polariscope not above seventy-flve degrees, ninety -five one-hun- 
dredths of one cent per pound, and for every additional degree shown by the 
polariscopic test, thirty-five one thousandths of one cent per pound, additional 
and fractions of a degree in proportion." 

Chas. Duane Baker, for appellant. 
John E. Parsons, for appellees. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The opinions of the Board of General 

Appraisers and of the Circuit Judge, respectively, présent forcibly the 

opposing théories of construction of the paragraph above quoted, and 

set forth the facts with quite sufficient fullness. Although the record is 

131 F.— 53 



834 131 FEDERAL REPORTEE. 

a long one, there is but a single question presented, which is deter- 
minative of the case, viz., whether Congress used the words "testing 
by the polâti.scope" and "shown by the polariscopic test" with some 
spécial trade meaning, which wbuld confine them to a particular method 
of conducting such test. 

The following excerpts from the opinion of the Circuit Court and 
from that of the Board of General Appraisers show the particular mat- 
ter complained of : 

"The polariscope Is an instrument so adjusted that when a ray of polarlzed 
light passes through a tube fllled with a certain solution of sugar the scale 
indicates the percentage of pure sugar. * * * At the time of the passage 
of the aet in question the polariscopic test had been in use for some twenty 
years." "During that period it was the custom of merchants, in buying and 
selling sugar, to hâve two separate polariscopic tests made, each by a trade 
chemist employed by the respective parties to the transaction. Where thèse 
two tests differed, a compromise or settlement test was adopted, which was 
the average of degrees shown by the two tests." "Pnder [this] System the ac- 
tual readings of the scale on the eye pièce of the polariscope were taken as 
shoiving the actual value of the sugar ; * * * that is, the test was one made 
by reading by the eye. * * '*' Ûpon the passage of the act hère in question 
the Treasury Department promulgated régulations for the use of the polariscop- 
ic test, which * * * provide that the reading must be corrected by certain 
arbitrary additions as prescribed in a table prepared by the officers of the gov- 
ernment." 

Although in the excerpt last above quoted the additions are called 
"arbitrary," the Circuit Court found (as did the Board of General Ap- 
praisers) that the prépondérance of proof sustained the contention of 
the government that "there is a variation in the reading of the polari- 
scope according to variations in température at the place where the 
sugar is tested ; that the corrections and additions provided for by the 
régulations merely consist in an addition of .3 per cent, for each 10 
degrees Centigrade of température above that at which the polariscope 
is standardized [viz., 17.5 degrees C] ; and that in this way the actual 
amount of pure sucrose in each sample is more accurately determined 
than was the case under the old eye test." The importers vigorously 
contest this proposition as to the effect of change of température, 
but evidently there is a division of scientific opinion thereon, and ap- 
pelants hâve not made out a case strong enough to overcome the pre- 
sumption that the Secretary of the Treasury, who chose the method of 
testing as between old and new, properly selected the one which would 
be likely in the greater number of cases to eliminate error. Appar- 
ently no single polariscopic test can be accepted as absolutely accurate. 
Under the old System there were constant différences, which were "ad- 
justed" by striking averages. Under the new, occasionally the reading, 
when corrected for température, will indicate that the sugar is one-, 
two-, or three-tenths of 1 per cent, above par, which is impossible. There 
are some suggestions as to the cause of this apparent excessive per- 
centage in the opinion of the board, which open up chemical questions 
that need not be discussed hère. 

The Circuit Court, although satisfied that the so-called new method 
of conducting the polariscopic test was on the whole more accurate 
than the old, nevertheless reached the, conclusion that the Treasury 
Department was not justified in adopting it, because the term "testing 
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by the polariscope" had a well-settled commercial meaning at the time 
of the passage of the act of July 24, 1897, c. 11, § 1, Schedule E, par. 
209, 30 Stat. 1(58 [U. S. Comp. St. 1901, p. 1647], and that the customs 
officers should subject sugars to such test only in the way in which 
dealers in sugars had been testing them for 20 years. In this conclusion 
we are unable to concur. There is nothing in the phrases themselves, 
"testing by the polariscope," or "shown by the polariscopic test," which 
indicates that they are peculiarly trade terms, as are "white goods," 
"hem-stitched handkerchiefs," "structural iron," etc. On the contrary, 
they seem to import that Congress intended that there should be a sci- 
entific détermination as to some constituent or constituents of the sugar, 
for the polariscope is a scientific instrument, and, as the proof shows, 
lias never been used by the traders themselves, but only by expert 
chemists whom they employ. If this be so, if Congress had in mind 
the making of such scientific détermination, then the only question to be 
answered is whether the method finally adopted is best calculated to 
achieve the resuit ; and it is immaterial that prior to the passage of the 
act the chemists employed by dealers followed some différent method 
of conducting such test. Concededly, there are no instruments and no 
methods now known to science which will secure an absolutely accur- 
ate polariscopic test. Suppose, now, that some one should discover an 
improvement in instrument or method which would wholly eliminate 
every inaccuracy— even that resulting from the personal équation — 
and that every scientist agreed that such new way of testing by polari- 
scope was absolutely accurate, could it be that the government would 
be debarred from applying such improved polariscopic test to imported 
sugars because it was not known to science when the act was passed? 
Some years ago Congress regulated a sliding scale of duties on manu- 
factures of cotton by the number of threads to the square inch counting 
warp and filling. Certain cotton goods were brought in, which the 
importers claimed were not within the particular paragraph, on the 
theory that it included only goods described and classed by the trade 
according to the number of threads when the act was passed. The im- 
porters offered to show not only that the goods in question were ex- 
cluded in trade from the group of "countable cottons," but that in trade 
no one ever counted threads except by the microscope (or the unaided 
eye), and that it was impossible to count the threads in the imported 
goods in any such way ; unraveling alone would disclose the number. 
The court held, however, that such proof was immaterial, because there 
was "no référence in the statute, either expressly or by implication, to 
any commercial usage, and there is no language in if which requires 
for its interprétation the aid of any extrinsic circumstances." Newman 
v. Arthur, 109 U. S. 132, 3 Sup. Ct. 88, 27 L. Ed. 883. The same rule 
of construction would seem equally applicable to a chemical and to an 
arithmetical test. 

The polariscope is an instrument of science, used in the Iaboratory. 
It is composed of many parts, varying apparently in détails of structure 
(some are made in Germany, others in France). It requires spécial 
knowledge and expérience to operate it. The conditions under which 
the test is conducted apparently in some slight measure modify the 
results indicated by the readings. Ail thèse matters of détail hâve to be 
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provided for, and Congress has not specîfically provîded for them in 
the act itself. They corne «aturally within the province of the Sec- 
retary pf the Treasury under the gênerai power to make régulations not 
inconsistent with law, granted to him by section 251, Rev. St. U. S. [U. 
S. Comp. St. 1901, p. 138]. It is left to him to décide whether he will 
supply the testers with French or with German instruments, what 
measure of study and expérience shall qualify persons seeking em- 
ployment as testers, what improvements hâve received a sufficiently 
broad acceptance by scientists to warrant their adoption, which of two 
methods of manipulation (if there be two) touching the relative value 
of which scientists may be equally divided shall be the one followed in 
government laboratories. So long as he acts in good faith, and it does 
not appear that his régulations operate to make the prescribed test less 
accurate than it was when Congress adopted it, the courts should not 
interfère with administrative détails which are confided to him. 

Provisions as to payment of sugar duty on polariscopic test are 
first found in paragraph 235, Tariff Act March 3, 1883, c. 121, Schedule 
E, 22 Stat. 502. Thereupon the Secretary of the Treasury prescribed 
régulations which are apparently like those now in force, except as to 
correction for température. Thèse régulations, however, did not pro- 
vide for taking the average of conflicting tests made by experts em- 
ployed one by the government, the other by the importer, which would 
be in substantial conformity to the mercantile practice, where buyer 
and seller had each his own expert. On the contrary, thèse régulations 
of 1883 required that ail the tests — two or more — should be made by 
government chemists, and an average of them taken. In the tariff act 
of 189Q (Act Oct. 1, 1890, c. 1244, 26 Stat. 567), some sugars were ad- 
mitted free, others were made dutiable, but only by color standard, the 
provision for polariscopic test being omitted. In section 3 of that act 
(26 Stat. 612), however, which provided for duties on sugars coming 
from countries which might thereafter discriminate against the United 
States, such test is included; and the same is true of paragraph 231 
(chapter 1244, § 1, Schedule E, 26 Stat. 583), which provided for the 
payment of bounties on domestic sugar. Thereafter (August 18, 1892) 
the Treasury Department prescribed régulations relative to the bounty 
on sugar, including directions for conducting the polariscope test, which 
were substantially the same as those now in force containing provisions 
for making additions to the reading of the instrument in order to cor- 
rect for variance in température. The book containing them quotes the 
provisions of the tariff act of 1890 not only as to bounty, but also as to 
countries discriminating against the United States. It also calls atten- 
tion to proclamations of the Président, March 15, 1892, suspending 
from that date the provisions of the tariff act relating to the free in- 
troduction of sugar, and declaring the duties set forth in section 3 
(which provided for polariscopic tests) to be in force as to sugar the 
product of or ; exported from Colombia, Haiti, and Venezuela. Mani- 
festly thèse, régulations applied not only to domestic sugars, but to such 
imported sugars as might come from those countries. Although it 
does not appear whether or not any sugars came hère from such coun- 
tries in 1892, 1893, or 1894, it must be assumed that Congress was 
fully cognizant of ail the provisions of the treasury régulations, and 
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that its subséquent législation was enacted with full appréciation of 
what those régulations contained. 

As we hâve seen, Congress in the act of 1890 had adopted two 
modes of classification for duty on imported sugars — color standard, 
combined with polariscopic tests, for such as might corne from coun- 
tries discriminating against the United States ; color standard only 
for sugars coming from ail other countries. In the next tariff act (Au- 
gust 28, 1894) it provided for color standard alone as to sugars, and 
for polariscope test as to molasses. It also repealed the provisions for 
bounties on domestic sugars. The Secretary of the Treasury there- 
upon (May 13, 1895) promulgated régulations for the sampling and 
classification of sugars and molasses under the provisions of the tariff 
act of 1894, and for the polarization of sugars as an aid in determining 
their dutiable value. Thèse régulations did not provide for any correc- 
tion on account of variance in température. 

Therefore, when Congress passed the tariff act now under considéra- 
tion, it knew that the secretary had made régulations as to polariscopic 
tests ; that he had varied them from time to time — presumably to se- 
cure more accurate results ; that sometimes he had directed that addi- 
tions to the readings should be made for changes of température ; that 
at other times he had not required such additions to be made. It seems 
a reasonable conclusion that Congress, when it passed the act of 1897, 
containing merely the phrase "testing by the polariscope," without any 
further directions as to such test, without approval or condemnation of 
either of the variant methods of conducting it which the Treasury De- 
partment had theretofore prescribed for imported as well as domestic 
sugars, intended to leave ail détails as to sélection of instrument, em- 
ployaient of experts, and instruction as to method to the sound dis- 
crétion of the secretary. 

The décision of the Circuit Court is reversed, and that of the Board 
of General Appraisers is affirmed. 



GARLICH v. NORTHERN PAC. RT. CO. 

(Circuit Court of Appeals, Eighth Circuit. August 3, 1904.) 

. No. 2,040. 

Witnesses— Cross-Examination— Scope. 

It is no objection to the cross-examination of a plaintiff's witness that 
it discloses facts tending to constitute a défense, where such facts relate 
directly to matters about which he testifled on his direct examination. 

Evidence— Pbivate Statutes— Necessity of Pleading. 

Neither a private statute nor a city ordinance is admissible in évidence 
to establish a defendant's négligence in the running of a railroad train, 
unless pleaded. 

Railkoads— Injtjby to Pebson on Tback — Conteibutoet Neglisence. 
The law recognizes the track of an operated railroad as a place of dan- 
ger, of which danger a view of the track conveys notice ; and when a 
person goes upon such track, or so near it as to be within the overhang of 
the cars or engine, ordinary care requires that he be alert in the use of 
his sensés of sight and hearing to guard himself from harm, and no re- 
liance on the exercise of care by persons in control of trains will excuse 
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his faîlure to exercise such care. If the use of thèse sensés is interfered 
with by obstructions or by noises, ordinary reasonable care calls for pro- 
portionately increased vigilance. 

4. Same— Failube to Look and Listen. 

Plaintiff, without occasion therefor, was walking near a city station in 
the space between railroad tracks and a river bank, used as a pathway, 
and ranging in width from 5 to 25 feet. A freigbt train was movïng in 
the opposite direction on the second track from him, making the usual 
noise; and, after looking back along the nearest track, which could be 
seen for about 500 feet, and seeing no train thereon, plaintiff walked on 
about 150 feet, without again looking back, when he was struck and in- 
jured by the end of the pilot beam on the engine of one of defendant's 
trains which came from behind him. The space between the track and 
river bank was there il feet wide, and plaintiff was walking at a safe 
distance from the track until just before he was struck, when he made a 
side step toward the track. Held that, without regard to the question 
of defendant's négligence, plaintiff was guilty of such contributory nég- 
ligence as precluded his recovery for the injury as matter of law. 

5. Same— Violation or Speed Ordinance. 

The fact that a railroad train at the time it struck and injured a plain- 
tiff was being run in violation of a city ordinance limiting the speed of 
trains, while it may be évidence of the company's négligence, does not 
affect the défense of contributory négligence in an action for the Injury, 
the plaintiff having no right to omit the exercise of ordinary and reason- 
able care for his own protection in reliance on such ordinance. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Entering the city of St. Paul from the west, the roadbed and tracks, side by 
side, and near together, of the Chicago, Milwaukee & St. Paul Railway and 
the Chicago, St. Paul, Minneapolis & Omaha Railway pass along the bank of 
the Mississippi river upon a narrow bench of land between the bank of the 
river (which is 10 feet or more above the water) and the foot of a high, steep 
bluff reaching the général level of the city in that vicinity. This narrow 
bench of land extends from some distance east of the line of Robert Street 
westward beyond the line of Wabasha street, and both of said streets are 
continued as thoroughfares upon bridges from the top of the bluff, over, and 
more than 30 feet above, said railroad tracks, and across the river. The 
whole of this narrow bench of land between the line of the said two streets 
and for a distance on either side has been for many years, and still is, occupied 
by said railroad tracks, and used for railroad purposes, and not for road 
vehicles. But between the margin of the river bank and the nearest railroad 
track is a narrow strip of land varying from about 5 feet in width near the 
Wabasha Street Bridge to 25 feet in width near the Robert Street Bridge, 
used as a footpath by persons having occasion to pass there. When the city 
was platted, long before there were railroads in the country, this narrow 
bench was platted as a public street or levée, and was so used for a time, but 
was long ago abandoned to the use of railroads. On August 14, 1902, the 
plaintiff, without any spécial occasion or object, walked westward from the 
Union Depot, along the river bank and upon said pathway beyond the Robert 
Street Bridge and nearly to the Wabasha Street Bridge, where he turned, and 
retraced his way along the same path. A freight train going westward was 
then passing with its usual noise on the second track from him. Plaintiff 
turned, and looked back along the track nearest him, which was visible for 
about 500 feet, when further view was eut off by a curve and obstructions. 
Seeing no train or engine on this track, plaintiff proceeded eastward on said 
path at an ordinary walk for about 50 paces, when, having come within about 
100 feet of the Robert Street Bridge without having taken any further pre- 

1T5. Bffect of violation of statutes and ordinances régula ting speed of trains, 
see note to Shatto v. Brie R. Co., 59 C. C. A. 5. 
See Railroads, vol. 41, Cent. Dig. §§ 1313, 1315. 
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caution, at a place where sald patbway was 11 feet wide, he was strnek on 
the left side by the end of the pilot beam of défendants engine, which, with a 
passenger train, was coming from the west on said néàrest track at a speed 
of about 15 miles an hour ; and was serioùsly injured. The engineer, who was 
called by plaintiff, testified that when he came around the curve and saw the 
plaintiff the latter was on the path 6 or 8 feet from the track, and that when 
the engine came near plaintiff made a side step towards the track, bringing 
himself so near that he was struck by the end of the pilot beam ; and that 
when plaintiff, by such side-stepping, suddenly came dangerously near to said 
track, the engine had so nearly reached the place of collision that it could not 
be stopped before striking the plaintiff. No bell had been rung or whistle 
blown on the engine as it approached. There was no contradiction in the 
testimony, and at the close of plaintiff's évidence the défendant moved that 
the court direct the jury to render their verdict in favor of the défendant, on 
the ground that, even if the défendant was négligent, the plaintiff was guilty 
of such contributory négligence as barred his right to recover in the action. 
The court granted the motion, and by its direction such verdict was rendered. 

C. N. Dohs and E. R. Wakefield (D. A. Haggard, on the brief), 
for plaintiff in error. 

E. T. Chamberlain (C. W. Bunn, on the brief), for défendant in er- 
ror. 

Before VAN DEVANTER and HOOK, Circuit Tudges, and 
LOCHREN, District Judge. 

LOCHREN, District Judge, after stating the case as above, de- 
livered the opinion of the court. 

1. The cross-examination of the witness Root was not extended 
beyond the particular circumstances of the facts about which he had 
been examined by plaintiff's counsel. If the disclosure of such cir- 
cumstances, explanatory of the very matters about which he had tes- 
tified on his direct examination, also tended to establish a défense 
to the action, such tendency constituted no valid objection to the 
cross-examination. Résurrection Gold Min. Co. v. Fortune Gold 
Min. Co. (C. C. A.) 129 Fed. 668. 

2. The Minnesota statute offered in évidence is a private act ; and 
neither it nor the ordinances of the city of St. Paul, also offered in 
évidence, had been pleaded, and they were rightly excluded. 1 Chit- 
ty's PI. 238; 20 Encyc. PI. & Prac. 596, and notes; Gen. St. Minn. 
1894, §§ 5251, 5252. Besides, this proposed évidence had no bearing 
on the question of contributory négligence, upon which the case 
was disposed of. 

3. The other assignments of error challenge the ruling of the 
court that upon the uncontroverted facts shown by the évidence, 
the plaintiff was guilty of such contributory négligence, directly re- 
sulting in the injury which he sustained, as precluded ail right of 
recovery, even though the défendant was chargeable with négligence 
which was also a proximate cause of the injury. 

The ruling was right. The law recognizes the track of an operated 
railroad as a place of danger, of which danger a view of the track con- 
veys notice ; and that when a person goes upon such track, or so 
near as to be within the overhang of the cars or engine, ordinary 
care requires that he be alert in the use of his sensés of sight and 
hearing to guard himself from harm. And no reliance on the exer- 
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cise of car e by per sons tri cbntrol of the movement of trains or en- 
gines wîïl excuse any kçk of the exercise of such care by persons 
going upon such trackst If the use of thèse sensés is interfered with 
by obstructions or by noises, ordinary, reasonable care calls for pro- 
portionally increased vigilance. Blount v. Grand Trunk Ry. Co., 61 
Fed. 375, 9 C. C. A. 526 ; Pyle v. Clark, 79 Fed. 744, 25 C. C. A. 190 ; 
C, St.; P., M, & O. Ry. Co. v. Rossow, 117 Fed. 491, 54 C. C. A. 313 : 
C. & N. W. Ry. Co. v. Andrews (C. C. A.) 130 Fed. 65. The three 
cases last cited were decided by this court, and pages of citations of 
cases from this court and, ail the courts of the country to the same 
effect might be added. In this case, if the path between the railroad 
tracks and the river was a dangerous place, the danger was obvious, 
and the risk was vôluntarily and needlessly assumed by plaintifï, who 
went there for an idle stroll. When, after turning in his walk, he 
lopked back along the nearest track, his view of it extended but a 
short distance, when it was eut off by a curve and obstructions. Yet, 
without looking again, or bestowing further attention to the situation, 
he walked along at an ordinary gait about 50 paces, or 150 feet; and, 
though the path was there 11 feet wide, just as the engine was nearly 
opposite him, he blundere f d, and came by a side step, from a safe dis- 
tance away, so close to the track that he was immediately struck by 
the end of the pilot beam. That he was grossly négligent, and that 
his négligence was a proximate cause of his injury, is manifest. 

Since the argument counsel hâve called our attention to the dé- 
cision by the Suprême Court of Iowa of the case of Camp v. Chicago 
Great Western Ry. Co. (recently filed) 99 N. W. 735. An employé 
of the company, after clearing snow from a switch in the company's 
Marshalltown yàrd, started along the track to a toolhouse 182 feet 
distant ; having looked back along the track without seeing any en- 
gine. When wîthin 25 feet of the toolhouse, ahd walking on the 
ends of the ties, he was struck by an engine which came up on the 
track behind him faster than 6 miles an hour, which is the limit of 
speed fixed by a Marshalltown ordinance. Though the switchman 
had taken no ôther précaution, the conclusion was arrived at that he 
would hâve reached the "toolhouse before being so overtaken had 
the engine not exceeded 6 miles an hour. The Iowa court held that 
the switchman had the right to rely confidently on the belief that no 
engine would be run on that track faster thàn the Marshalltown or- 
dinance prescribed, and that reasonable care did not require that he 
shouîd again look back, or walk beyond the reach of passing en- 
gines. We do not find this décision persuasive, or in harmony with 
the settled law on the subject. Such ordinances are intended to 
prevent collisions and accidents in urban communities. The limit 
of speed fixed' is a désignation by the municipal council of the de- 
gree of care which shall be exercised in the opération of railroads 
within the municipality. To exceed the rate of speed so fixed as 
proper and safe may be some évidence of négligence; but, as be- 
tween the railroad company and a person irijured or put in danger, 
it is ùnîawful only in the sehse in which any act of négligence which 
injures or endangers anothér is Unîawful. And the doctrine of con- 
tributory négligence is just as applicable to cases of négligence in 
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respect to ordained rates of speed as to any other species of négli- 
gence chargeable to a railroad company. In Pyle v. Clark, decided 
by this court, and already cited, the opinion states that the train 
which struck the plaintiff's team was running at about 15 miles an 
hour, in violation of a municipal ordinance which prohibited a speed 
of more than 8 miles an hour, yet the plaintiff was held guilty of con- 
tributory négligence, because, after looking along the track, he al- 
lowed a full minute to elapse before driving upon the track without 
again looking. And in Blount v. Grand Trunk Ry. Co., also above 
cited, gâtes at the crossing were established by law to warn travelers, 
but it was held that the fact that the gâtes were open when a train 
was approaching did not excuse a person crossing the tracks for fail- 
ing to look and listen. The well-settled rule of law is that no reliance 
upon the exercise of care by a railroad company will excuse a lack 
of the exercise of proper care by a person going upon a railroad 
track, or so near as to be in danger from passing trains. 

The only other case which we find that seems to hold that running 
faster than the rate of speed allowed by a municipal ordinance has 
any bearing upon the matter of contributory négligence is the case 
of Smith v. St. Paul City Ry. Co., 79 Minn. 254, 82 N. W. 577, where 
damages were recovered for running over and killing a dog by dé- 
fendants trolley car running 20 miles an hour, in violation of a city 
ordinance limiting the speed to 10 miles. The court conceded that 
ordinarily the motorman need not stop for dogs, who should care for 
themselves, and get out of the way of the car, yet held that the jury 
might properly détermine whether, but for this improper rate of 
speed, in violation of the ordinance, the dog would not in that instance 
probably hâve escaped. Without further comment on thèse cases, it 
is sufficient to say that we adhère to the prior décisions of this court. 

Affirmed. 



MAXFIELD v. GRAVESON. 

(Circuit Court of Appeals, Sixth Circuit. June 8, 1904.) 

No. 1,282. 

1. Master and Servant— Injury of Servant— Acts of Fellow Servants. 

A master who furnished a stiff-leg derrick requiring no guy rope for 
use by his employés in unloading stone from cars, which was complète 
and in good repair, and suitable for the work, is not liable for the injury 
of an employé by the falling of a block forming part of a guy Une which 
had been rigged by fellow servants of such employé for their own con- 
venience to enable the derrick to be given a longer reach than it was intend- 
ed to hâve, so that a car might be unloaded without being moved, such Une 
having been put on in the absence of the master, and without his knowl- 
edge. 

2. Same. 

The fact that an employé was not présent at the time a change was 
ruade in an appliance by his fellow servants, without the master's knowl- 
edge, by reason of which he was subsequently injured, does not render 
the master liable for the injury. 

%2. See Master and Servant, vol. 34, Cent. Dig. §§ 388, 397, 567. 
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In Error to thé Çtirpuiè' Court of thé United States for the Western 
Division of tHeSouïhèrn District ofOhio. 

Brent Spence and Michie & Green, for plaintiff in error. 
Stephens, Lincoln, & Stephens, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was an action for personal in- 
juries. In Mbvember, 1902, the défendant, as contracter, was engagea 
in building the stonewûrk of the new intake pier of the Cincinnati 
Waterworks. A small riumber of men were engaged upon the job, 
and among others the plaintiff, who was emplùyed as a day laborer. 
On November 7, 1902, the plaintiff was at work turning the crank or 
crab of a small derrick used to lift blocks of stône f rom a railroad car 
to a truck on which they were run out to the pier. While so engaged, 
a block, a part of a guy line fastened to the top of the derrick, fell, and 
struck the plaintiff on the head, injuring him. For this he brought 
suit, àlleging the défendant was négligent in fastening the block at 
the top of the derrick with a defective and worn-out rope, and in not 
fastening it there with an irbri chain or band. At the conclusion of the 
testimony the court below directed a verdict for the défendant on 
the ground that the guy line, ôf which the block was a part, did not 
belong to the derrick, which was complète in itself, but was attached by 
the men employed on the job for their own convenience, to enable them 
to secure a wider reach in handling the stone, so that the négligence 
which caused the injuries of the plaintiff was that of his fellow servants. 
For this error is assigned. 

There was no conflict in the testimony. The derrick was a small, 
stiff-leg derrick;' in which the mast is held upright by twû timbers 
or stiff legs, the upper ends of which fit over an iron pin in the top 
of the mast, and are there fastened or held down by a pièce of iron 
which runs through the eye of the pin. The mast and stiff legs stand 
on heavy timbers, which meet at right angles at the foot of the mast, 
and are wejghted or fastened to the ground. The mast turns with the 
boom, which is attached to it. A stiff-leg derrick is a hoisting machine 
complète in itself. No guy line is ordinarily needed or used. When 
the derrick was first rigged, no guy line was attached, and, there being 
no iron pinat hand, a wooden pin was used to hold down the stiff 
legs. In the use of the derrick, in reaching sidewise for the stone, an 
unusual strain was put upon one of the stiff legs. This strain broke 
the wooden pin, and the derrick fell down. When it was rigged again, 
an iron pin was used to hold the stiff legs down, and a guy line was run 
fromthe top of the malstto the ironwork of a bridge near by. This 
guy line was composéd of à pair of blocks and tackle fastened to the 
top of the mast by a rope strap composéd of three double strands. This 
strap or loop was placed ajound the pin in the top of the mast, and the 
block hooked into it. ; The rope used to make the strap was as good as 
new, but by the turning pf the mast gradually chafed through and broke, 
letting the block and tackle fall. The guy line was attached to permit 
the handling of. stone beyond the normal reach of the derrick. By 
thus using this stiff-leg derrick in a manner for which it was not de- 
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signed, a car could be unloaded wîthout being moved. The device 
was not necessary, for the car could hâve been moved, but it was con- 
venient, because it saved the workmen the trouble of moving it. Plain- 
tiff was in the employ of the défendant before the derrick was rigged 
with the guy line, but on another part of the job. 

The record shows the défendant was at the derrick several times dur- 
ing the month the guy line was in use, but it does not show that he 
directed or suggested its use. Indeed, the court below, in directing a 
verdict for the défendant, ofïered to consider, on the motion for a new 
trial, "any évidence to show that the attachment of the guy rope to the 
derrick was caused by the master in any way." No advantage was 
taken of this offer. It is undoubtedly true, as the plaintiff claims, that 
the master owès his servant the positive duty of providing a reasonably 
safe place in which to work, and reasonably safe appliances with which 
to work, and that this cannot be escaped by intrusting its performance 
to an agent or servant. Such agent or servant, although working side 
by side with a servant injured through his négligence, is not regardée! 
as a fellow servant, but as a représentative of the master, for whose 
act the master is responsible. National Steel Co. v. Lowe (C. C. A.) 
127 Fed. 311, 315. Under this rule it was the duty of the défendant 
to furnish a reasonably safe derrick for the use of the men employed 
on this job, not as a place, but as an appliance. Chambers v. American 
Tin Plate Co., 129 Fed. 561 ; Kelly v. Jutte & Foley Co., 104 Fed. 955, 
44 C. C. A. 274. The testimony shows, however, that the derrick, as 
a stiff-leg derrick, was a reasonably safe appliance. The accident oc- 
curred not through the breaking of the derrick, or any part of it, but 
of the guy line attached by thé fellow servants of the plaintiff for their 
convenience. It is true that the parts composing this guy line — the 
blocks, tackle, and rope — were furnished by the défendant. But they 
were not furnished for this use. They were sent out at the beginning 
of the job, along with the derrick, because blocks, tackle, and rope were 
needed in the proper use of the derrick as a stiff-leg derrick. There 
is nothing in the record to show that the master had anything to do 
with the use of this material as a guy line. The record fails to show 
that he ever directed, suggested, or contemplated such use. Ail the 
testimony was to the effect that a guy line, such as the one that was 
rigged, is no part of a stiff-leg derrick. 

There is authority to the effect that the master is not responsible for 
an accident to a servant resulting from the négligence of a fellow serv- 
ant engaged in rigging a derrick or similar appliance, when such work 
is a part of the duty of the common employment. Peschel v. Chicago, 
Milwaukee & St. Paul Ry., 62 Wis. 338, 21 N. W. 269 ; Beesley v. 
Wheeler & Co., 103 Mich. 196, 61 N. W. 658, 27 L. R. A. 266; Kalleck 
v. Deering, 161 Mass. 469, 37 N. E. 450, 42 Am. St. Rep. 421; McGinty 
v. Athol Réservoir Co., 155 Mass. 183, 29 N. E. 510; Marsh v. Her- 
man, 47 Minn. 537, 50 N. W. 611. But it is unnecessary to consider 
the application of this rule, for the accident did not resuit from the 
négligent rigging of the derrick as a stiff-leg derrick. As a stiff-leg 
derrick, aside from the guy, it stood properly rigged at the time of the 
accident, and it continued to stand and do its work after the accident. 
The injury resulted from the attachment of an extraneous thing — a 



844 131 FEDERAL REPORTER. 

guy line. Thîs was placed there by the men for theîr own convenîence, 
to permit the handling of stone a greater distance from the mast than 
could be done without it. The natural reach of this stiff-leg derrick 
would not admit of the unloading of ail the stone on a car without mov- 
ing the car. An attempt to handle the stone outside of a certain radius 
would resuit in a toppling of the derrick. To prevent this, the guy 
line was rigged. It was attached so that the derrick could be put to a 
use never contemplated by the master. This was an illegitimate use, 
and the master cannot be held liable for an injury resulting to one serv- 
ant from such use of the derrick by his fellow servants. Injury from 
the illegitimate use of an appliance by fellow servants is one of the risks 
of the employment. The master is only responsible for injuries result- 
ing from a defect of the appliance itself. Griffiths v. Gidlow, 3 Hurl- 
stone & Norman, 648, 655 ; The Persian Monarch, 55 Fed. 333, 5 C. 
C. A. 117; Callaway v. Allen, 64 Fed. 297, 12 C. C. A. 114; Kelly v. 
Jutte & Foley Co., 104 Fed. 955, 44 C. C. A. 274. 

The fact that the plaintiff, while employed on the job, was not work- 
ing at the derrick when the guy line was attached, cannot opéra te to 
make the défendant, liable. The négligence of the men was still the 
négligence to fellow servants, for which the master was not responsible. 
O'Connor v. Rich, 164 Mass. 560, 42 N. E. 111, 49 Am. St. Rep. 483 ; 
Burns v. Sennett & Miller, 99 Cal. 363, 372, 33 Pac. 916; Butler y. 
Townsend, 126 N. Y. 105, ,112, 26 N. E. 1017. 

The judgment of the lower court is affirmed. 



BRITTON ▼. CENTRAL UNION TELEPHONE CO. 
(Circuit Court of Appeals. Sixth Circuit June 29, 1904.) 
" No. 1,276. 

1. MARTES AND SEBVANT— INJTJBIES TO SERVANT— TELEPHONE POLES— APPM- 

ANCES-r^SAI-E PtACE -TO 1 WOBK. 

Where a téléphone lineman was injured by thé falling of a defective 
pôle from which he was removing the wires prior to the démolition of 
the pôle, such pôle was an appliance only, and not a place to work which 
plaintiff's employer was required to make safe for him to work oa 

% BAMB— IHBPECTION. 

Where défendant téléphone company had not assumed the duty of in- 
dependently inspecting and testing its téléphone pôles before they were 
cHmbed by linemen, and the only inspection required was such as an or- 
flinarily skillful lineman could readily perfora before undertaking to 
climb the pôle, a lineman so employed assumed the risk incident to climb- 
lng such pôles after making such ezamination and tests as his judgment 
would indicate was necessary. 

S. Bame— Wabning. 

Where a téléphone lineman had been previously discharged by défend- 
ant for incapacity, and thereafter, on again applying for employment, 
défendant was informed that he had not sufflcient expérience to work 
as a lineman, by reason of which he was employed at other work for a 
time, and was then directed td do a lineman's work in removing wires 
from certain old pôles, in which work he was injured by the falling of 
a pôle, whether défendant was négligent in permitting him to do such 
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work, which involved the climbing of the pôles, without warning him to 
make an inspection thereof, and as to the manner in which such inspec- 
tion should be made, was for the jury. 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

F. S. Monnett and Pugh & Pugh, for plaintiff in error. 

L. G. Richardson and Stewart & Stewart, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. Plaintiff, a lineman in the service of the 
défendant téléphone company, was injured by the breaking of a de- 
cayed téléphone pôle which he had climbed in the ordinary course of 
his duty. He brought this action to recover damages, and upon the 
conclusion of his évidence the court instructed the jury to return a ver- 
dict for the téléphone company. This is the only error assigned. 

The pôle which fell was decayed below the ground, and was appar- 
ently Sound above the ground. Before climbing, plaintiff tested its 
strength by shaking, and then climbed up some five or, six f eet and again 
shook it. No weakness being thus discovered, he climbed to the top, 
and while engaged in working with the wires the pôle fell. The plain- 
tiff was one of a gang of men engaged in removing or transposing 
the wires from an old line of pôles upon one side of a country road, 
along which the company's téléphone line extended between two Ohio 
towns, to a line of new pôles upon the opposite side of the same road. 
The old line of pôles was being abandoned because the pôles were old 
and needed replacement, and plaintiff knew this, and knew that as the 
wires were transposed the old pôles were eut down. Another gang 
was at the same time engaged in putting up the new pôles. This 
gang kept somewhat in advance of the wire gang. Both gangs were 
under the charge of a foreman, but the foreman was not personally 
présent when plaintiff was hurt, and gave no direction to plaintiff about 
climbing the pôle which fell, and made no inspection of that or any of 
the pôles to be climbed. 

1. It is first insisted that the instruction to find for the défendant was 
erroneous, because the téléphone company owed the duty of providing 
plaintiff with a safe place in which to do his work. The pôle is a mère 
appliance for the support of the wires. To reach the wires, the line- 
man uses the pôle as he might a ladder or a scaffolding. It is there- 
fore more in the nature of an appliance than a place. In Chambers v. 
Am. Tin Plate Co., decided April 5, 1904, 129 Fed. 561, we held that a 
scaffold was an appliance, and not a place ; and in Maxfield v. Graveson 
(decided at this session) 131 Fed. 841, we held that a derrick was also 
an appliance. 

2. It is next urged that, considered as an appliance or a place, the 
duty of the défendant was to inspect and test the pôles before requiring 
plaintiff to climb it. But the évidence disclosed that the défendant did 
not assume the duty of having any independent inspection or testing of 
pôles before they were climbed by linemen. The practice and custom 
under which it conducted its opérations made every lineman his own in- 
specter, and linemen were required to make such inspection and testing 
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of pôles before going on them as they should deem essential to their 
own safety in doing the work they assumed to do. The case in this 
respect differed from Cumberland Téléphone Co. v. Bills (C. C. A.) 128 
Fed. 272, where there was évidence tending to show that under the 
practice and usage of that company it was the duty of the foreman 
of linemen to test the safety of a pôle before it was climbed by the 
linemen, and that the plaintiff in that case did not make such a test 
as he otherwise would because he relied upon the foreman doing his 
duty. We therefore held that, if the jury found that the Cumberland 
Téléphone Company had assumed to make an independent inspection 
before requiring its linemen to climb any particular pôle, that the 
neglect of that duty by the gang foreman, upon whom the company 
had imposed it, would be the neglect of the company, and not that of a 
fellow servant. But we see no reason why a lineman, in view of the 
peculiar, character of his work, may not lawfully contract to do any 
inspecting or testing reasonably necessary to détermine whether he 
can safely climb a particular pôle for the purpose of adjusting, transpos- 
ing, or placing new wires. His acceptance of service with knowledge 
of the way in which the company conducts this part of its business, 
whether that way be the safest way for him or not, would imply an as- 
sumption of the risks incident to that mode of carrying on its work. 
Linemen must, in the very nature of the occupation, be often required 
to work alone, or in association with another lineman, and it would seem 
quite impracticable and unreasonable to send one man as an inspector 
with another of equal fitness to test a pôle before climbed by the latter. 
The case might be altogether différent if skill of a kind not presumably 
required from a lineman in the usual course of his calling was neces- 
sary to apply the tests reasonably sufficient in such cases. The tests 
which the plaintiff's évidence shows to be customarily used are by shak- 
ing, by pushing against the pôle by means of a long staff with a point 
at one end, and by throwing away the dirt next the surface at the base 
of the pôle and examining by use of an axe or crowbar the soundness 
of the pôle àt that point. Thèse tests are ail simple, and quite within 
the range of the expérience of a qualified lineman, as shown by the 
évidence in this case. The expérience of any such lineman would ad- 
vise him that the life of a pôle varies with climate, soil, and char- 
acter of the wood. The same expérience would warn him of the dan- 
ger of putting the strain incident to climbing and removing or adjust- 
ing wire upon a pôle of uncertain âge, for a pôle may well stand under 
the support of wires extending from one pôle to another which will 
not stand under the weight of a man with the tension of the wires re- 
moved. That he should be held to assume the risks incident to climb- 
ing after making such examination and tests as his own expérience and 
judgment should indicate were necessary is not inconsistent with the 
fair implications arising from his acceptance of employment. This is 
the view indicated by the opinion of Judge Richards in Cumberland 
Tel. Co. v. Bills, cited above, and is supported by the cases cited by 
him of Mclsaac v. Northampton Electric Co., 172 Mass. 89, 51 N. Ë. 
524, 70 Am. St. Rep. 244, and McGorty v. The Southern New England 
Tel. Co., 69 Conn. 635, 38 Atl. 359, 61 Am. St. Rep. 62. To thèse we 
add Cumberland Tel. Co. v. Loomis, 87 Tenn. 504, 11 S. W. 356; Sias 
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v. Lighting Co. (Vt.) 50 Atl. 554. McGuire v. Bell Téléphone Co., 
167 N. Y. 208, 209, 212, 60 N. E. 433, 52 L. R. A. 437, is not in conflict. 
The évidence there showed an assumption of the duty of inspection, 
before climbing, by the company, and the opinion distinguishes the case 
from Mclsaac v. Tel. Co., 172 Mass. 89, 51 N. E. 524, 70 Am. St. Rep. 
244, upon that very ground. This is also true of W. U. Tel. Co. v. 
Tracy, 114 Fed. 282, 52 C. C. A. 168. The principle applicable in such 
cases is that by continuing in the service with knowledge of the manner 
in which that business is conducted the servant agrées that the dangers 
obviously incident to the discharge of his duties when he is expected to 
détermine for himself the safety of a particular pôle before climbing 
shall constitute a term of the contract of employment. This is the doc- 
trine of assumption of risk as many times expounded bv this and other 
courts. Narramore v. Cleveland Ry. Co., 96 Fed. 298, 37 C. C. A. 499, 
48 L. R. A. 68 ; Chesapeake & Ohio R. Co. v. Hennessev, 96 Fed. 713, 
38 C. C. A. 307; Texas & Pacific Ry. Co. v. Archibald, 170 U. S. 665, 
672, 18 Sup. Ct. 777, 42 L. Ed. 1188 ; Gibson v. The Erie Ry. Co., 63 . 
N. Y. 449, 20 Am. Rep. 552; Hickey v. Taafe, 105 N. Y. 26, 12 N. E. 
286 ; Hawk v. Penn. Ry. Co. (Pa.) 11 Atl. 459 ; Whelton v. Ry. Co., 
172 Mass. 555, 52 N. E. 1072; Richards v. Rough, 53 Mich. 212, 
18 N. W. 785 ; Hayden v. Smithville M. Co., 29 Conn. 548 ; Randall v. 
B. & O. R. R., 109 U. S. 478, 482, 3 Sup. Ct. 322, 27 L. Ed. 1003 ; 
Tuttle v. Milwaukee Ry., 122 U. S. 189, 7 Sup. Ct. 1166, 30 L. Ed. 
1114; Kohn v. McNulta, 147 U. S. 238, 13 Sup. Ct. 298, 37 L. Ed. 150 ; 
Felton v. Girardy, 104 Fed. 127, 43 C. C. A. 439. 

3. But it is urged that the plaintiff was an inexperienced lineman, and 
that the défendant company knew this, and did not instruct him as to 
the methods of inspecting or testing a pôle before climbing, and did not 
furnish him with the tools adapted to make tests. The learned trial 
judge erred, as we think, in taking this question from the jury. The 
extent of the expérience of this plaintiff in the matter of climbing pôles, 
new or old, was, upon his testimony, quite limited. Whether it was 
sufficient to constitute him a compétent lineman in ail branches of his 
work was a matter left in some doubt by the testimony of certain al- 
lëged experts as to the time necessary to make a first-class lineman. 
The occupation of a lineman is evidently one attended with a considér- 
able degree of risk, and thèse risks are accentuated if he be put to the 
business of dismantling an old Une of téléphone pôles. The dangers 
incident are for the most part of an obvious kind, but the best way of 
minimizing them by determining the reasonable safety of a given 
pôle for one whose duty it is to climb and detach the wires must be 
acquired by expérience in and observation of such work, or by instruc- 
tion. A qualified lineman may be presumed to know how to take care 
of himself. But the presumption does not hold true as to an inexperi- 
enced man. Was the plaintif! a man who had had the expérience and 
observation needful to enable him to guard in the best way against the 
dangers of a decaying or weak pôle under the strain of a man work- 
ing among the wires at its top? If he applied for employment as a line- 
man, and was apparently mature and intelligent, the company might 
act safely upon the presumption that he was qualified for his work, 
and capable of exercising due care to guard against the dangers inci- 
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dent to his duties. In such case no duty to instruct would be imposed. 
But where facts are brought to the notice of the master showing the dis- 
qualifications of the servant to safely encounter dangers which the em- 
ployer knows he will meet, and which he has reason to believe the serv- 
ant, from inexpérience or other cause, does not appreciate or know 
how to guard against, the duty of cautioning and instructing becomes 
a personal duty of the master. Louisville & Nashville R. Co. v. Miller, 
43 C. C. A. 436, 104 Fed. 124; Felton v. Girardy, 43 C. C. A. 439, 
104 Fed. 127; Burgess v.W. U, Tel. Co. (C. C.) 108 Fed. 26. But 
application for or représentations of qualifications for the duties of a 
particular place will not excuse the master from cautioning and instruct- 
ing a servant whom he knows, from inexpérience or otherwise, to be 
in fact either ignorant of dangers known to the master or ignorant 
of the methods of guardiftg himself against such unknown dangers. In 
L. & N. R. Co. v. Miller, eited above, we said : 

"It is illogleal to say that a servant impliedly assumes the hazards and 
rlsks 6f an occupation which are known to the master, but which the mas- 
ter knows are unknown to the servant, unless the dangers are so obvious 
that even an inexperienced person could not fail to escape them by the exer- 
cise of ordinary care." 

But it was in évidence in this case that the plaintiff had been in the 
employment of the défendant company as a lineman for some two weeks 
in the spring preceding the September when he was hurt, and that he 
had been discharged for incompetency by the foreman under whom he 
was then working. He says he complained to the manager that he had 
not been treated right in thus discharging him, and applied for another 
job, and t;hat the manager said he would inquire into the grounds of his 
discharge, and might return upon another day. He did return, and 
was told to apply for work to one Whiting. He accordingly applied 
to Whiting, and .this is what plaintif! says occurred : "Whiting asked 
me if I was a lineman. I says, 'No, sir, I am not a lineman; I haven't 
been working at line work long enough to call myself a lineman, but I 
can do some work.' " Upon this he was employed as a second-class 
lineman. The différence between a first-class and a second-class line- 
man is not defined. But it appears that this first employment was as a 
green hand — an apprentice learning the business. When Mr. Bren- 
nan, the manager, inquired as to why plaintifï had been discharged, he 
was told that it was because of his inexpérience; "because we were 
afraid he would hurt himself or some one else." Itwas also in évi- 
dence that Mr. Whiting, one • of the défendant company's officiais of 
whom Mr. Brennan made inquiry, recommended his employment as an 
"instrument man; not as a lineman." The witness Whiting says: 
"I told him I thought he would do well enough if he put him inside 
somewhere, where he did not hâve so much climbing to do; that he 
was inexperienced for to do Cc-lumbus work." The resuit was that he 
was employed and first put on some inside work, and then to hauling 
cross-arms and distributing them : , and then to digging holes and put- 
ting in the new pôles. Two Weeks beforë he was hurt he was changed 
over to the wirç gang, and put to the dangerous work of dismantling 
an old line of pôles of their wires. He says he was told nothing what- 
ever of the dangers incident, and nothing of how to test pôles before 
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climbing. He saw other linemen shaking the pôles before going up, 
and he "followed suit." He was not told about examining the base of 
the pôle below the ground, or the use of the pike staff, or furnished 
with tools to make either test. Under thèse facts we think the court 
should hâve put to the jury the question as to whether the circumstances 
did not raise the duty of cautioning and instructing plaintifï before put- 
ting him into the work of transferring wires from this dangerous Une 
of pôles. 

For this reason the judgment is reversed, and a new trial will be 
awarded. 



DODGB v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. June 2, 1904.) 

No. 181 

1. Tbiai^- Judgment on the Pleadings. 

Under the mandate of a Circuit Court of Appeals directing a new trial 
the entry of judgment upon the pleadings without taking testimony may 
properly be directed by the trial court. If the pleadings présent such a 
state of conceded facts as to entitle either party to a judgment, the action 
of the trial court in making proper disposition of the case, after hearing 
the argument, 1s itself a trial. 

2. Samk— Notice or Motion— Judgment on the Pleadings. 

In moving for a judgment on the pleadings in a cause on trial In a féd- 
éral court it is not required by section 537, Code Civ. Proc. N. T., that a 
notice of motion should be given. When the cause is regularly reached for 
trial, the parties are sufficiently advised that the pleadings and the proofs 
are before the court for considération. The notice contemplated in said 
section is required only when some spécial application is to be made for 
judgment on the pleadings in advance of the trial. 

3. Customs Duties— Passengebs' Baggage— Exempted Abticles— Duty of 

Making Entby— Fobfeiture. 

In construing the provision in paragraph 697. Tariff Act July 24, 1897, 
c. 11, § 2, Free List, 30 Stat. 202 [U. S. Comp. St. 1901, p. 1689], that $100 
In value of articles purchased abroad by returning résidents of the United 
States may be admitted free of duty, held that it is the passengers' duty 
to enter and déclare the value of such articles, whether they cost more 
tban $100 or not, and that when not so declared they are subject to for- 
feiture under section 2802, Rev. St. U. S. [U. S. Comp. St 1901, p. 1873]. 

4. Same — Fobfeitube— Fbaudulent Intent— Smuggling. 

In construing section 2802, Rev. St. U. S. [U. S. Comp. St 1901, p. 1873], 
providing for the forfeiture of "any article subject to duty • * * 
found in the baggage of persons arriving In the United States, whlch was 
not at the time of making the entry for such baggage mentioned to the 
collecter before whom the entry was made," held, that fraudulent intent 
ls not an ingrédient of the cause of forfeiture ; also, that dutiable ar- 
ticles found in the handbag of a passenger after said passenger had en- 
tered other dutiable articles were subject to the enforcement of the penal- 
ties prescrlbed by said section. 

In Error to the District Court of the United States for the 
Southern District of New York. 

Note U. S. v. Harts (D. C.) 131 Fed. 886, herewith. 

This cause cornes hère upon a writ of error to review a judgment of the 
District Court, Southern District of New York, condemning one pearl necklace, 
with charm studded with one ruby and diamonds, one pearl and diamond band 
131 F.— 54 
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necklaee, and other articles of jewelry, the property of the claimant, a rési- 
dent of the United States returning from abroad, which had been purchased 
abroad. The two pearï necif laces were présents, which had been given to ber 
during a visit in Paris shortly before she left to return home. The tacts suf ■ 
flciently appear in the opinion. 

W. Wickham Smith, for plaintiff in error. 
Ernest E. Baldwin, for the United States. 

Before EACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. This case has once before been con- 
sidered by this court (111 Fed. 164, 49 C. C. A. 287, 56 L. R. A. 130), 
and to the opinion then rendered but little need be added. The 
information set forth three causes of action, of which the first was 
abandoned at the first trial; the second and third were based, re- 
spectively, on sections 3082 and 2802, Rev. St. U. S. [U. S. Comp. 
St. 1901, pp. 2014, 1873]. Upon the first trial the case was submitted to 
the jury under instructions which were, in substance, that if the 
jewêlry was brought in by the claimant without any purpose of 
escaping the payment of duties, and not as merchandise in the guise 
of baggage, she was entitled to a verdict. We held that such instruc- 
tion was erroneous, and that, "if the claimant omitted to mention 
the jewelry to the customs officer who received her entry made before 
the examination of her baggage, the articles became liable to for- 
feiture if they were in tact dutiablë." This conclusion was based 
upon thé language of section 2802, which reads : 

"Sec. 2802. Whenever any article subject to duty is round in the baggage 
of any persan arriving within the United States, which was not, at the time of 
making entry for snch baggage, mentioned to the collecter •before whom such 
entry was made by the person making entry, such article shall be forfeited, and 
the persan in whpse baggage lt is found sball be liable to a penalty of treble 
the value of such article." 

Commenting upon this section, we sàid : 

"The forfelture provision does not mean necessarily that the article is sub- 
ject to forfelture whenever U appears that it was not mentioned in the entry 
or the déclaration. The statute does not sô' déclaré,' andas a pénal statute lt 
is not to bé enlarged by Implication to embi'ace cases not within its ternis. 
The '«ntry and déclaration by the passenger are usuàlly made upon the vessel, 
and often hurriedly, and prissions, may oecur in tb.e : documents from inad- 
vertance or ignorance as weli, as from. intention. The dpcumenta are executed 
in the présence of the customs Wfficer, who adrninisters the oath to the déclara- 
tion, and who is the représentative of the collecter in receiving the entry ; and, 
if thèse omissions are brought, to his notice by the passenger, It would seem 
to be sufRcienttp satisfy the statute. , Jf at any .time while the entry is being 
made, and before lt is completed, there is, a^ disclosure by;the passenger which 
is sufflc-lent to put the customs officer upon inguiry as to the dutiablë character 
of any of the contents of the packages, we think that within the meaning of the 
statute it is to be deemed that the articles were 'mentioned to the.collector 
before wbom such entry was made,' notwithstariding they were not mentioned 
|p the documents: Of cour se* iif the articles are mentioned in the entry or déc- 
laration, they are mentioned to the collecter. Section 2gp2 does not make the 
élément of fraudulent intent an ingrédient o,f the cause of forfaiture," 

It was fiirthçr held that the jewelry, including (as the tnajority 
held) thos,?:! articles which had been purchased by others and prer 
sented vo her, was dutiablë. The record showed that the claimant 
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made a déclaration and entry for her baggage before it was exam- 
ined; that such entry set forth the foreign cost of two articles 
which she had purchased abroad, and did not mention the cost 
price of any of the jewelry, nor did it contain anything to indicate 
that there was any jewelry in the baggage ; that she did not, while 
the entry was being made nor before it was completed, make any 
disclosure to the customs officer sufficient to put him upon inquiry 
as to the dutiable character of any of the contents of the packages 
of baggage; and that subsequently, upon examination of her hand 
bag, the jewelry was found. Thereupon the judgment was reversed, 
and new trial ordered. The cause being remitted to the District 
Court was duly moved for trial at a stated term thereof April 14, 
1903. The government thereupon moved for judgment upon the 
pleadings. Claimant was allowed to make certain amendments to 
her answer, and on June 13, 1903, judgment in favor of the United 
States was so entered, which judgment is now brought up for review. 
The claimant contends : 

1. That, since the mandate reversing the first judgment directed 
a new trial, entry of judgment upon the pleadings could not properly 
be directed. This proposition is wholly without merit. The taking 
of testimony is not essential to the "trial" of an action. If the 
pleadings présent such a state of conceded facts as to entitle either 
party to relief, whether by dismissal or by judgment in favor of 
plaintifï, the action of the trial court making proper disposition of 
the cause after hearing argument is itself a trial. 

2. That no notice of the motion was given, référence being had to 
section 537 of the New York Code of Civil Procédure. Such no- 
tice, however, is required only when some spécial application is to 
be made for judgment on the pleadings in advance of the trial. 
When the cause is regularly reached for trial, défendant is suffi- 
ciently advised that his pleadings, as well as the proofs he has pro- 
vided, are before the court for considération. He cannot properly 
complain of surprise if defects in his pleading are then brought to the 
court's attention. Moreover, in the cause at bar claimant was al- 
lowed to amend her answer, and it was not until after that privilège 
was availed of and argument heard that the judgment sought to be 
reviewed was entered. 

3. That the case was not one in which judgment on the pleadings 
could properly be ordered. The information contained three counts, 
the third of which charged that the several articles of jewelry enumer- 
ated "were on June 24, 1899, found in the baggage of [the claimant] 
when she arrived in New York upon the steamship St. Paul, 
* * * which said goods, wares, and merchandise, as aforesaid, 
were not, at the time of making entry of such baggage, mentioned 
or declared to the said collector before whom such entry was made 
by the said [claimant] making the same; contrary to section 2802 
of the Revised Statutes of the United States." As to the alléga- 
tions contained in this third count, the amended answer dénies 
that the articles were "found in her baggage," but admits that 
they were partly worn by her and partly "carried in an open hand 
bag, [which] upon inquiry as to whether she possessed any jewelry 
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was opettëd and shown'to the customs officiai at the time that this 
claimant left said steamer." It avers that "the written déclara- 
tion, and the only written déclaration made and subscribed by her, 
was presented to her while the vessel was on its way through the 
harbor," and concèdes that it was made before she left the steamer. 
Therefore the jewelry was found after the déclaration was made. 
The contention that the hand bag in which it was found was not a 
part of her baggage is frivolous. It further avers that she de- 
clared certain 1 linens which she had bought in Europe, but "did not 
déclare any part of her jewelry, as she in good faith believed that 
such jewelry was not subject to any duty." Under our former ruling 
thèse are ail the facts necessary to sustain judgment of forfeiture, 
the élément of fraudulent intent not being an ingrédient of the cause 
of forfeiture under section 2802. 

4. It is contended that three of the rings and one scarf-ring were 
purchased abroad at a cost of $80; that they were within the pro- 
viso as to $100 in paragraph 697 of the tariff act of 1897 (Act July 
24, 1897, c. 11, § 2, Free List, 30 Stat. 202 [U. S. Comp. St. 1901, p. 
1689]); were not .subject to duty, and could not, therefore, be for- 
feited under section 2802. We do not. construe paragraph 697 as 
specifically exempting any particular articles from duty. The lan- 
guage is : "Provided * * * no more than one hundred dollars 
in value of articles purchased abroad by sùch résidents of the United 
States shall be admitted free ôf duty upon their return." Articles 
purchased abroad, which are within the dutiable schedules, are still 
dutiable although brought back by a returning résident; but, when 
entered and declared, $100 in value ôf such articles — whether that 
sum be made up by an aggregation of several articles, or of parts 
of articles, or out of a single article — shall be allowed to such rési- 
dent in making calculation as to what duty he shall pay. Section 
2799, Rev, St. U. S. [U. S. Comp. St. 1901, p. 1872], indicates quite 
clearly that it is the passenger's duty to enter ail such purchases, 
although some of them may fall below $100 in cost. 

5. That the judgment in this case is inconsistent with the décision 
of this court in One Pearl Chain (I. J. Dulles, Claimant) v. The U. S., 
1213 Fed. 37.1. There is a very ésséntial différence between the two 
cases. Neither claimant made a proper entry of her jewelry ; neither 
of them at the time of making entry mentioned orally to the customs 
officer that she had any jewelry with her, but one of them gave 
the officer a written déclaration, which, in substance, advised him 
that she "had in her baggage and on her person wearing apparel 
[including jewelry] which she had purchased abroad." The otlier 
made no such déclaration, oral or written. 

The judgment is affirmed. 
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CLEVELAND FOUNDRT CO. et al. v. DETROIT VAPOR STOVE CO. 

(Circuit Court of Appeals, Sixth Circuit May 14, 1904.) 

No. 1,262. 

1. Patents— Validity— Misconception of Pbinciple bt Patentée. 

If the construction of a patentée effects the desired results, and they 
are bénéficiai, he does not lose the benefit of his invention because he 
may not bave correctly understood the principles of its opération. 

2. Same— Amendment of Claims. 

If an inventer cornes to better understand the principles of bis inven- 
tion while his application for a patent is pending, an amendment of his 
claims to conform thereto does not introduce any original matter nor en- 
large his invention, and is within his légal right. 

S. Same— Double Patenting— Peioe Issuance of Impbovement Patent. 

Where a patent first granted is distinctly and only for an improvement 
on another and generic invention which is the subject of a prior appli- 
cation by the patentée, then pending, it does not invalidate the patent sub- 
sequently granted thereon, although there is no express disclaimer of the 
matter claimed in such prior application. 

4. Same— Infbingement— OlL Btjenees. 

The Jeavons patent, No. 475,401, for an oil burner, claim 1, was not 
anticipated, and is valid ; also held infringed. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

The bill of complaint in this cause was filed in the Circuit Court by the 
appellants for the purpose of restraining the défendant from infringing four 
several letters patent, namely : No. 438,548, issued to William K. Jeavons. 
October 14, 1890 ; No. 467,466, issued to the same patentée January 19, 1892 : 
No. 475,401, also issued to Jeavons, and dated May 24, 1892 ; and No. 461,219, 
issued to Jeavons and John A. Lannert October 13, 1891, for a joint invention 
of the persons last named — ail of which patents the complainants claimed to 
own. Thèse patents severally relate to oil or vapor burners. At the nearing 
upon pleadings and proofs, for reasons stated in the opinion of the court, the 
bill was disinissed. The complainant thereupon appealed. But the contro- 
versy hère relates to the first claim of patent No. 475,401, that being the only 
claim of the several patents relied on in the argument and briefs of counsel. 

Thos. B. Hall, Thomas W. Bakewell, and John R. Bennett, for appel- 
lants. 

Parker & Burton, for appellee. 

Before LURTON, SEVERENS,- and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge, having niade the preceding statement, 
delivered the opinion of the court. 

The patent which is now in question is for the basic or generic in- 
vention of Jeavons, upon which he devised several improvements which 
were the subjects of other patents enumerated in the foregoing state- 
ment, and which hâve fallen out of the contest. His application for it 
was filed December 20, 1888. He stated therein that his invention re- 
lated to hydrocarbon burners, and consisted in the method of construc- 
tion dëscribed by him in his spécifications. He recognizes the previ- 
ous constructions, and their manner of use, in the language following, 
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which we copy, believing that it fairly states the existing conditions at 
the datft of his application. He says : 

"In the construction and opération of burners prior to my invention, différ- 
ent ways of obtaining a distribution of hydrocarbon oils or vapors or car- 
bureted air bave been known, ainong which may be mentioned: First, the 
distribution of oil by capillary attraction, as by a wick, in which the oil is 
drawn to the surface of a wick and consumed, as in an ordinary lamp. In 
this style of cases vaporization occurs directly at the point of combustion, 
and the oil itself is distributed. Secondly, by spraying the oil by means of 
a jet of air or steam under pressure. Thirdly, by gênera ting the vapor in a 
suitable retort, in which the vapor is subjected to a head or pressure, and 
depending on the artiflcial pressure in the retort to distribute or feed the 
vapor. This style of burner is exemplifled in the well-known vapor burner 
which feeds through a jet orifice. Fourthly, by evaporating or vaporizing 
gasoline or other light hydrocarbon on an exposed surface by passing a cur- 
rent of air over the same and then feeding the carbureted air to the burner, 
the old and well-known carbureting devices being of this class." 

He then proceeds to state that his own method, differing from those 
above described, involves, first, the conversion of the oil into vapor by 
exposihg the oil to a heated surface, and then distributing or conveying 
the vapor by its gravity to the place or places where or about which 
the vapor is supplied to the burner and maintains combustion. His 
explanation of his method and the means devised by him to accomplish 
it are somewhat lengthy, and we epitomize so much of it as seems 
necessary to understand the claim. To do this we insert Fig. 1 of the 
drawings, which shows one, and probably the most generally used, 
form of his burners. in central vertical section. 




C and D are two perforated concentric metallic cylinders resting on 
a base shown below them. Around the inner side of the base is a cir- 
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cular trough, closed on the outside, but opening upward into the space 
between the cylinders. This trough is seen at the right and left hand 
in the base. The asbestos rope, L, lies in the bottom of it. The oil 
is admitted into the trough through the tube, H, and is controlled by 
the valve, the stem of which is K. In opération, when oil or gasoline 
is used, enough is let in to saturate the asbestos cord, L, which being 
lighted heats up the trough. The oil as it cornes out of the tube, H, 
is immediately vaporized by the heat, and, the vapor being two or three 
times heavier than air, sinks and flows around in the trough and fills it. 
The oil expanding into vapor fills several hundred times its own space, 
and as the latter piles up, so to speak, it passes into the perforated com- 
bustion tubes, when, on receiving the air through the perforations and 
being lighted, it burns with a blue flame ascending through the top 
of the cylinders, where its combustion is ended. The trough is kept 
hot by the conductivity of the heated métal of the burner, and condensa- 
tion of the vapor on the bottom is thereby prevented. If the asbestos 
is employed for the initial heating up, it is not longer used after the 
process is under way. The patentée lays stress upon the fact that as 
the vapor is formed it faits by gravity and flows around through the 
trough. whereby an even foundation or source of supply throughout the 
entire circuit or length of the trough is secured, and, by conséquence, an 
even flame in ail parts of the combustion chamber. This is the purpose 
of constructing the parts in such form as that the trough shall be on a 
level below the entrance of the oil where the vaporizing takes place. 
We are satisfied that this is substantially the manner in which the vapor 
is distributed and supplied to the combustion chamber. It is evidently 
so for a time, at least, after the beginning of the vaporizing, and is 
probably true in a modified degree after the trough is filled by the vapor. 
The claim is hère set forth : 

"A hydrocarbon vapor burner, consisting of a vapor holder constructed for 
the free and tiniform distribution of the vapor therein by gravity, and having 
a free opening for the escape of vapor, in combination with perforated com- 
bustion wàlls having a flame space between them, in communication with the 
said holder, substantially as described." 

The court below found difficulty in believing that the principle of 
gravity had anything to do with the opération of the burner, and was 
disposed to discard the theory of the patentée, on which his apparatus 
was constructed, as unfounded. But the fact is that, by constructing the 
burner in the manner prescribed by him, the vapor is produced and dis- 
tributed to and in the combustion chamber in a very satisfactory and 
useful way. That it is a successful improvement on ail former methods 
is shown by the gênerai adoption of it by the public, no less than 122,- 
000 burners of this kînd having been sold within 2^ years. It may be 
that the patentée did not fully understand the rationale of the manner 
in which his construction effected the results. And it may be that the 
expert witnesses hâve not in ail respects correctly apprehended it. But 
if the fact be that his construction does effect the results, and they are 
bénéficiai, he is none the less ehtitled to the benefit of his invention 
though he may not hâve correctly uhderstood the principles of its opér- 
ation. Andrews v. Cross, 19 Blatchi. 294, 8 Fed. 269, per Judge (after- 
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ward Justice) Blatchford, approved in the Driven Well Case, Eames 
v. Andrews, 122 U. S. 40-55, :1 Sup. Ct. 1073, 30 L. Ed. 1064; Walker 
on Patents (4th Ed.) § 175, and cases there cited. 

Certain prior patents are cited as anticipations of Jeavons' supposed 
invention. . We will examine them in the order of thcir dates. First 
in this order are three patents to Morrill : No. 18,465, dated October 
20, 1857;/ No. 44,548, dated October 4, 1864; and No. 60,224, dated 
December 4, 1866. Thèse were burners having a wick rising out of an 
oil réservoir. ; The oil was carried up by the wick, and the combustion 
was at its upper end on the .instant of vaporization at that point. The 
resemblahce of the structures covered by thèse patents, and their mode 
of opération, to that of the Jeavons patent, is so slight as not to require 
discussion. They belong to the wick-burner class, and the différences 
are radical, , The next is a patent to Brown, No. 60,680, dated January 
1, 1867, which is also a wick burner belonging to the same class as the 
Morrill patente. Patent No., 127, 236, to Rogers, dated February 13, 
1877, was for an improvement on a former vapor burner invented by 
him which, is not shown. Whether it was designed for using any 
heavier kihd of fluid than gas or gasoline, we do not know. From the 
indications, we should suppose not. However this may be, he did not 
make any provision for taking down the vapor after it was generated 
into the troùgh below for distribution by gravity, nor was any such 
thing conteitriplated by him. ; In his device the vapor was formed as the 
fluid ascended, -and , the combustion took place in the chamber where 
the fltiid was vapprized. The vapor was generated simultaneously ail 
arpurçd the, chamber, and npt at one point, as in the Jeavons patent, 
after the initial heating. There are other différences not so important. 
Patent No. 281,107, to Miller, dated July 10, 1883, shows a burner 
with an indestructible wick, as asbestos, on the surface of which com- 
bustion took place ; in short, combustion took place simultaneously with 
the formation bi the vapor. There was no independent vapor trough 
such as is used in the Jeavons construction, nor was it intended to effect 
the diffusion of the vapor in tlie same way. A patent to Stephens, No. 
286,862, dated October 16, 1883, for a lamp stôve, showed a réservoir of 
oil over which was spread an absorbing mat which was saturated with 
the oil. Combustion took place on the surface of this mat. The vapor 
was burned as soon as it was generated, the two processes occurring 
tpgether. It was another form of wick burners, and bears no resem- 
blance that we can perceive tp the patent in suit. There was no pro- 
vision whatever for the distribution of the vapor, other than such as 
would ensue from the ignition of the surface of an outspread, saturated 
wick. A patent to Çarsley, No. 397,630, dated February 12, 1889, 
shows a form of burner in which gas or vapor was used. In use the 
réservoir was lpcated in thefire pot of a stove or some heating apparatus, 
whereby the action of the vapor pr gas was accéléra ted. From this and 
other parts of the spécifications, we gather that it was designed to use 
gas or vapor already generated. There is no mention of any method 
or means for generating vapor, but only of means for conducting gas 
or vapor and distributing it to the place of combustion. It lacks, there- 
fore, the essential characteristic of the patent to Jeavons. It has no. 
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use for such features. It is proper to observe, also, that the means 
employed for efïecting the distribution and delivery of the vapor into 
the combustion chamber are quite différent. 

A patent to Bodwell, No. 320,533, and some others are referred to. 
But it is unnecessary to discuss them further in détail, for they are still 
more remote f rom the patent in suit than those already considered. It 
must be admitted that the devices we hâve described were designed to 
effect similar results, in gênerai, but they did not do it in the same way 
as that contemplated by Jeavons, and the burners having no wick were 
not successful. We are therefore of opinion that nothing is shown 
which would justify the conclusion that the patent in suit, in respect 
to this first claim, is invalid because anticipated. Moreover, the proofs 
show that this invention contributed quite decisively to the success of 
the class of burners which dispenses with a wick, and efïectively gén- 
érâtes, distributes, and consumes the vapor by a well-arranged combi- 
nation of means which had not been previously disclosed. 

But the défendant contends that the proceedings in the Patent Office 
show that the applicant, Jeavons, was constrained to surrender the sub- 
stance of his first claim, and acquiesced in the requirement of the office. 
If this was so, of course it would be fatal to his claim to the extent of 
the matter surrendered, and the claim would be limited to the bounds of 
that which he was permitted to retain. It is necessary, therefore, to 
find out what the original application was in respect of the matter of 
this first claim, and follow its essential characteristic through the pro- 
ceedings to the final allowance of the claim, for it must be conceded 
that if that feature was not disclosed by the application, but was brought 
in by amendment, the claim would not be valid. We are not required 
to pursue other matters which were considered in the office. The 
drawings which accompanied the application when filed remained un- 
altered throughout the proceedings, so far as this spécial feature was 
concerned. The functions which the apparatus disclosed by the draw- 
ings performed were in no wise affected by any changes made in the 
spécifications. A burner made according to their construction would 
operate in the way to be expected from the claim. It is true that the 
patentée did not fully perceive nor correctly perceive, as we think, the 
principles on which the opération of his burner proceeded. For in- 
stance, we more than doubt whether he appreciated that the principle 
of gravity co-opérated in the method of his invention. But he did see 
and know that the burner he had devised would successfully accom- 
plish the results he anticipated and was laboring for. It is clear enough 
that while the application was pending he came to understand the opér- 
ation of his device better than he had, and that his first claim was 
founded on that better understanding. Thèse are the essential facts 
on which the issue as to whether such new matter was brought in and 
claimed as would defeat the validity of the claim must be tested. We 
think this issue must be determined in favor of the patent. In the case 
of Michigan Central R. R. Co. v. Consolidated Heating Co., 67 Fed. 
121, 14 C. C. A. 232, we had occasion to consider the question of the 
validity of amendments made while the application for a patent was 
pending. We there held that the validity of such an amendment de- 
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pended upon the question whether it brought in original matter, or was 
of spmething that might be fairly deduced from the original application. 
In the first instance the amendment would not be justified; in the 
latter it would. The case was decided upon that distinction. And this 
is the rule which is elsewhere recognized. Hobbs v. Beach, 180 U. S. 
396, 21 Sup. Ct. 409, 45 L. Ed. 586; Western Electric Co. v. Sperry 
Electric Co., 58 Fed. 186, 7 C. C. A. 164 ; Sugar Co. v. Yaryan Mfg. 
Co. (C. C.) 43 Fed. 140. This distinction harmonizes with the doctrine 
that the benefit secured by an invention extends to ail the uses of which 
it is capable, whether the inventor had them ail in contemplation or 
not, and the other rule, to which we hâve already referred, that it does 
not matter that he does not understand the principles on which his de- 
vice opérâtes. If he discovers new uses to which his invention may be 
put, or discerns the principles thereof more dearly, while his applica- 
tion is pending, in neither case is there any new invention, nor any 
enlargement of the old. And, that being so, there can be no légal ob- 
jection to his so molding his claims as to secure ail his invention dis- 
closes. 

Another objection urged is that the invention covered by this claim 
had already been patented by former patents issued to the same pat- 
entée during the pendency of the application for the patent in suit. The 
facts upon which this objection is based are thèse : The application for 
the patent in suit was filed December 20, 1888, but the patent did not 
issue until May 24, 1892. In the meantime Jeavons had filed three or 
four applications for as many several improvements on his original 
invention. In them he described his original structure, as well as,_in 
each case, the improvement he proposed. He then added claims which 
embodied his improvements as applied to the original structure. But 
he did not therein claim his original structure. Nor did he refer to 
his original application or disclaim the subject thereof. On each of 
thèse subséquent applications patents were issued prior to the issuance 
of the patent in suit. In support of the défense that the patent in suit 
is void because thereby the invention was doubly patented, the défend- 
ant cites: Miller v. Eagle Manufacturing Co., 151 U. S. 186, 14 Sup. 
Ct. 310, 38 L. Ed. 121 ; Thomson-Houston Electric Co. v. Ohio Brass 
Co., 80 Fed. 712, 26 C. C. A. 107 ; Palmer v. Lozier, 90 Fed. 734, 33 
C. C. A. 255 ; Dayton Fan Co. v. Westinghouse, 118 Fed. 573, 55 C. C, 
A. 390. This subject has been so fully elaborated by us, especially in 
the last-cited case of Dayton Fan & Motor Co. v. Westinghouse 
Co., that we do not think it necessary to go over the ground again. 
The cases of Miller v. Eagle Mfg. Co. and Palmer Pneumatic Tire 
Co. v. Lozier are not applicable. As was explained in the Dayton 
Fan & Motor Co. Case, when the patent first granted is distinctly 
and only for an improvement on another invention which is al- 
ready the subject of a prior application then pending, and on which 
a later patent is granted, the patent for the improvement in no 
wise interfères with the other application or the patent issued there- 
on, for the reason that the patents are for separate and distinct 
inventions. In just such a case as this we held that the later 
patent, being one for the generic invention, was not invalidated by 
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reason of the issue of a previous patent in which improvements 
upon the other only had been patented. We had already so held 
in Thomson-Houston Electric Co. v. Ohio Brass Co., supra. It is 
true that in the applications for thèse patents for improvements 
there was no express disclaimer or renunciation of the matter oi 
the former application. But that was unnecessary. That applica- 
tion was pending and being prosecuted in the Patent Office, and 
the fact that the applicant for the improvement patents did not in- 
tend to release his former invention to the public was as well un- 
derstood as if he had in express terms said so. In order to explain 
the basis of the improvement patents, it was necessary to state 
what the improvement was upon, and how it fitted it. Having 
done this, he claimed what was new, and thereby distinguished 
what his patent was intended to include. 

It is further contended that the claim is for a function of the 
apparatus, and, again, that it is for a process, two rather inconsist- 
ent propositions, neither of which is well founded. It is clear that 
the claim, when construed by référence to the spécifications and 
drawings, as it should be, is for definite means devised to perform 
désirable functions, but it is not for the functions themselves. 
That it is not for a process is obvious. 

We think none of the défenses resting upon the ground that the 
claim in question is invalid can be sustained. If the matter were 
in doubt, we should still incline to the same conclusion, because 
of the concurrence of so many makeweights, the granting of the 
patent after protracted examination and discussion, the obvious util- 
ity of the invention, the favor with which it has been received by 
the public, and the récognition of its merit, testified by the defend- 
ant's adoption of it. It is not denied that, if the patent is held 
valid, the défendant infringes it. 

The decree of the Circuit Court, in so far as it relates to the first 
claim of patent No. 475,401, is reversed, with costs. In ail other 
respects the decree is affirmed. The cause will be remanded with 
directions to enter a decree for complainant for an injunction, and 
for profits and damages, to be ascertained. No costs will be recovered 
by either party in this court or in the court below ; each party having 
succeeded only in part. 
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LINCOLN IRONWORKS et al. v. W. H. McWHIRTER CO. 

(Circuit Court, E. D. New York. July 29, 1904.) 

L Patents— Suit fob Infbingement— Parties. 

In a suit against a patentée, it was adjudged that, by virtue of an agrée* 
ment made before the application was filed, plaintiff was entitled to a 
half interest in the invention ; and it was deereed that the patentée should 
convey to him "the equal undivided one-half of whatever interest he may 
hâve acquired" to the invention, and a conveyance was accordingly made 
in the terms of the decree. At the time the patentée held the title to a 
one-half interest only in the patent, having assigned the other half inter- 
est. Eeld, that the conveyance carried his entire interest, and ûivested 
him of ail title, so that he was not a necessary party to a subséquent suit 
for infringement. 

2. Same— Anticipation— Stone Planing Machine. 

The Gilmour patent, No. 575,154, for a stone planing machine, having 
two tables or platens, which may be operated separately, or locked together 
and operated as one, was anticipated as to the gênerai idea, which was con- 
ceived by another, from whom the patentée obtained it, and who afterward 
embodied it in concrète form ; and the patent is valid only as to the 
spécifie means for locking the two platens together, shown in claim 3. 
Such claim held not infringed. 

In Equity. Suit for infringement of letters patent No. 575,154, for 
a stone planing machine, granted to Joseph Gilmour January 12, 
1897. On final hearing. 

David J. Newland (Harry E. Knight and W. H. Deady, of counsel), 
for oomplainants. 

Walter C. Flanders (E, B. Stocking,,of counsel), for défendant. 

THOMAS, District Judge. The bill was filed to enjoin the de- 
fendant from infringing letters patent No. 575,154, granted January 
12, 1897, to Joseph Gilmour, pursuant to application filed February 
20, 1896. On April 2, 1900, Gilmour assigned his whole interest to 
the Lincoln Ironworks, one of the complainants. On June 27, 1901, 
the Lincoln Ironworks assigned to Gilmour an "undivided one-half 
of the right, title, and interest." On April 20, 1900, it was found by 
Mr. Justice Dickey, in a suit in the Suprême Court of the state of 
New York, wherein William R. Young was plaintiff and Joseph Gil- 
mour was défendant, that on the 20th day of February, 1896, the 
plaintiff, William R. Young, and the défendant, Joseph Gilmour, en- 
tered into a partnership for the purpose of devising and inventing a 
double platen planer, and that Gilmour promised to assign to Young 
one-half interest in the invention, or any patent obtained therefor, 
and it was deereed that Gilmour should exécute such assignment in 
a prescribed form. On July 10, 1901, Gilmour executed and deliv- 
ered such assignment to Young, in the form directed. At the time 
of such assignment, the Lincoln Ironworks and Gilmour each had 
légal title to an undivided one-half interest in the letters patent. At 
least, Gilmour 's holding was subject to the équitable title of Young, 
and when he conveyed to Young "the equal undivided one-half of 
whatever interest" he "may hâve acquired to any invention," etc., he 
fulfilled the commands of the decree, and thereby retained no inter- 
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«st. He was directed to transfer, not one-half of what interest he 
technically held at that time, but one-half of what "he may hâve 
acquired." His actual, technical holding chanced to be coïncident 
with the interest that Young was entitled to receive. Hence Gilmour 
retained nothing. Upon a motion to bring Gilmour in as a party, he 
disclaimed ail interest, and the court declined to make him a party ; 
reserving to the complainant the right to renew the application "if 
it shall be made to appear to the court that said Gilmour has any in- 
terest." It is concluded that the complainants hold the whole title 
to the letters patent. 

The défendant objects that Young, and not Gilmour, was the 
inventor, or that they were joint inventors. Gilmour and Young, 
before the application for the patent was filed, agreed that Gilmour 
was the inventor, after consultation with their attorney, and there- 
upon the patent was taken in Gilmour's name. Young is a party to 
this suit, and he and the Lincoln Ironworks, also a complainant, hâve 
the whole title. Hence the défendant is not imperiled, so far as 
either Gilmour or Young is concerned, in any decree that may be 
made herein. The only question is whether the statute is fulfilled. 

In the suit between Young and Gilmour, the former testified : 

"I invented it. I got the idea. I took a pièce of paper, I put it on œy 
drawing board, and I began to draw out the planer, and then I began to study 
out how two beds could be put together and worked singly individually or to- 
gether. Q. Where did you get the idea? A. From Joseph Gilmour. He said 
he got it from another party. Q. You developed the idea that he gave you? 
A. I did. Q. And you made — What did you do? A. I made the drawings, so 
that the patent drawing could be made from my drawings." 

But the évidence in the state court was of such a nature that 
Young was constrained to amend his complaint as follows : 

"(1) That on or about the 20th day of February, 1896, plaintiff and défendant 
entered into an agreement of copartnership, whereby they agreed to dévote 
their time and énergies toward devising and inventing a machine for nnishing 
and cutting stone, to be known as the 'double platen planing machine.' 

"(2) That such double platen planing machine was invented, and letters pat- 
ent for said machine were issued by the United Statea to Joseph Gilmour, de- 
fendant, in pursuance of the agreement entered into between plaintiff and dé- 
fendant, in considération whereof défendant promised and agreed to assign 
to the plaintiff an undivided one-half interest in said patent, and further 
agreed to pay to plaintiff one-half of the profits arising from the sale of said 
machine." 

And fhe finding and judgment proceeded as above given. This did 
not establish that Young was an inventor or joint inventor, but that 
he was a copartner, entitled to share equally in the results. Upon 
the trial of the suit at bar, Young testified : 

"I do not exactly recollect ail the particulars of the machine. At this time 
I am of the belief that he suggested keys or other fasteners. It was certainly 
understood at the time that it was necessary to fasten the two platens together 
when working as a unit or a whole, and there is no doubt he informed me how 
to do it at the time. I would state that at that time neither Mr. Gilmour nor 
myself were familiar with Patent Office law, and I was of the opinion at that 
time that the person who made the drawings and devised the machine, or, in 
other words, made it a mechanical device, was the inventor. I would like to 
qualify the vvord 'mechanical device' by saying I mean by that as a draftsman 
or mechanic would naturally put the idea of the other party on paper We 
talked over tue matter on those Unes, and he thought that probably or possibly 
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I might hâve been right, and therefore, to save trouble should any crop out 
later, concluded that was so ; but, on talking the matter over with our patent 
solicitor, he explained that I was not right, and I therefore assigned orally 
to Mr. Gilmour what I was supposed to possess. The patent was then, by the 
advice of our patent solicitors, and I think rightly, taken out in the name of 
Mr. Gilmour. Q. And you say that he told you that he wanted to put two of 
those machines together, so that he could use them as one machine for planing 
a large stone — too large to be planed upon a single machine — and that you 
understood immediately just what he wanted the machine to do. Now, the 
question I want to ask you is, did he tell you how he wanted you to make those 
drawings in the détails of the machine, or did he leave that ail to your judg- 
ment as a mechanical engineer? A. As I hâve already stated, Mr. Gilmour 
brought the drawings of a single planer to me, and told me that he wanted the 
two machines put together, so that they could be worked together, and also 
said that it would be necessary, in having the two platens when used as a unit 
or a whole, to hâve them fixed together by some means, such as a key, or bolted, 
or some other means." 

The positions and évidence of Young in this and the other suit are 
neither harmonious nor satisfactory. The fact is that neither was 
the first inventor. Brown or Thomson — one or both — anticipated 
Gilmour's alleged invention. Indeed, it is probable that Gilmour 
gained whatever conception he had from Brown, and Young studied 
out the détails. Young testified: 

"If I recollect aright, Mr. Gilmour came into the office, saying that he had 
seen a Mr. Brown, of Newark, and that Mr. Brown and he had been speak- 
ing of a double platen planer. Mr. Gilmour then said, 'We will hâve to get 
at that right away, or it will be too late,' giving me the impression that he 
had been thinking of the thing before; and I recollect, when I got out a 
patent for a radial planing machine, some time before — I don't know the date 
— Mr. Gilmour then told me that he had some other improvements that he 
wanted to put on or wanted to do with stone planers. That was ail I recollect 
of either conversation. Q. Did Mr. Gilmour at that time state to you, in sub- 
stance or fact, that he had been talking to a party called Brown, in Newark, 
who was in the stone business, and that party had asked him if it would not 
be a good thing to get up a double platen planer, and he (Gilmour) said : 'No ; 
I told Brown this because I thought it was a good thing, and I will tell you we 
will go into the same thing upon the plan that we worked on the radial planer'? 
A. That statement is true, as far as I can recollect it." 

Gilmour filed his application February 20, 1896. Brown filed his 
application Mardi 5, 1896, but it does not appear in the record. On 
June 5, 189G, an interférence was found between the two applications. 
Gilmour filed a preliminary statement that he conceived of the inven- 
tion on or about Mareh, 1895 ; "that on or about October, 1895, lie 
first explained the invention to others; that early in January, 1896, a 
working drawing of the invention was commenced, using sketches pre- 
viously màde; that on or about the lst day of February, 1896, the 
invention was reduced to practice by the completion of a full and 
complète working scale drawing of the machine." 

Brown failed to file a preliminary statement, and judgment of priority 
of invention was rendered in favor of Gilmour on July 20, 1896. But 
on July 13, 1896, Brown relinquished ail çlaim on the patent, in consid- 
ération of the payment p£ $60, and "the right to use the machine as 
patented by Gilmour, and built by A. G. Thomson for George Brown 
& Co." Brown was a witness for the défendant. He testified : 

"Mr. Gilmour called at our office in Newark about in the early part of 
1895— in the spring of 1895, to the best of my recollection. In the course of 
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the gênerai conversation In relation to matters connected with stone-worklng 
machinery, I asked him his opinion as to the feasibility of making or building 
a planing machine which could be used as a double or a single machine. I 
took a pièce of paper, made a rough sketch of the idea and showed it to him. 
Mr. Gilmour, after looking àt the sketch, said that it was impracticable ; that 

the idea was not worth a d . 

"I hand you a copy of the Gilmour patent, and ask you to look at the same. 
and state whether or not the machine there shown and described, in its gên- 
erai features, agrées with the invention which you described and illustrated 
by sketchès to Mr. Gilmour during the conversation referred to in your last 
preceding answer? A. This is the same gênerai idea spoken of to Mr. Gilmour. 
Q. Did you represent in the sketch any means for coupling the tables, or the 
driving mechanisms for the tables? A. I don't think I went into any détails 
at ail. Q. Had you in mind at that time any particular means for coupling 
the tables or the driving mechanism? A. At that time the drawings of this 
machine were well advanced, and, if I remember right, the patterns were even 
being made, so that I must hâve known about the détails. Q. Please tell me 
what means you hâve for fixing the date — the spring of 1895 — as the time of 
this conversation with Mr. Gilmour? A. I hâve no means except a conviction 
that it was about a year before the application of the patent." 

He had earlier testified that it was in the latter part of the year 
1894, to the best of his recollection, when he first thought of the 
double planer ; that he talked with Mr. Thomson, a machinist in his 
employ; and that the latter made drawings pursuant to which a ma- 
chine was commenced early in 1896, and finished in August of that 
year. The only portion of Brown's patent in évidence is claim 1, 
which reads : 

"(1) The improved stone planing machine herein described, comprising a bed 
or frame having parallel ways and adjustable tool carriers, and tables ar- 
rangea side by side on said ways, and opérable either together, or movable in- 
dependently, but simultaneously, whereby either one large stone carried by the 
two tables may be planed, or two stones, each on a table, may at the same 
time be planed independently on said tables, and means for operating said 
table, either separately or in unison, said parts being arrangea and combined 
substantially as set forth." 

This claim does not set forth either intention or means to unité the 
patents, but "means for operating said table, either separately or in 
unison," and might refer to a union of the gearing. 

Thomson, Brown's draftsman, testified to conversations with 
Brown, and produced a drawing which he said was the outcome of 
such conversations. The witness calls it "but an outline." It does 
not show any means of locking or joining the platens. He also pro- 
duced a second drawing. As to this he says : 

"This is the second drawing I gave Mr. Brown, illustrating a différent way 
of driving the machine by gearing, and also showing the way, or part of the 
way, that I intended to connect the two tables together, which was by means 
of a hole bored in each end of the table, and a plug being inserted, and then 
clamped together by a boit at each end of the table." 

He states that it was completed about March, 1895. Referring to 
defendant's Exhibit Thomson Drawing, No. 3, he testified : "Q. What 
was the date of completion of this drawing No. 3? A. About De- 
cember, 1895." This drawing, as to the Connecting bolts, was fol- 
lowed in the construction of Brown's double platen, which was fin- 
ished about July or August, 1896. 

Beyond doubt, Gilmour got from Brown a conception of a double 
planer, whose platens could be operated separately or in combination. 
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Before that, Thomson had made a drawing showing the connection 
of the platens by bolts. Brown states that in his conversation with 
Gilmour he did not go into détails. Therefore Gilmour employed 
Young to work out spécifie means for uniting the platens, and, as a 
resuit, Young deyised the keys. The keys were not Brovvn's or 
Thomson's, but the bolts were Thomson's, and his drawing plainly 
shows that. The défendant used bolts, and therefore carried out 
Brown's gênerai conception, and, in addition, provided a definite means 
for uniting the platens. Dayton, def endant's expert, testifies : 

"In Figs, 1 and 2 [Thomson drawings], the sections A and A' of the platen 
are indicated as having at their ends, and adjacent to their meeting edges, 
perforated lugs through which horizontal bolts may be passed to lock the two 
sections of the table or platen together. : Thèse lugs I flnd to be already 
inarked by red arrows. The Thomson drawing No. 3 also bears three figures, 
which I hâve aumbered, in blue, 1, 2, and 3. In this drawing the driving gear, 
or rather the two independent driving gears, for the separate sections of the 
duplex table or platen, correspond in gênerai with the drawing No. 1, and is 
more fully elaborated. It contains a sliding clutch for uniting the two driving 
gears, situated at a point which I hâve marked with an X in drawing No. 1 ; 
said drawing' No. 3 having shaf t and hand lever for opération of said clutch. 
I hâve marked thèse several parts with their names. I find in Figs. 1 and 3 
of the Thomson drawing No. 3 the same horizontally pierced coupling-lugs for 
bolting the table sections together that are marked with a red arrow in the 
Thomson drawing No. 2, but without any mark, and I hâve therefore applied 
to them a blue arrow. Thèse coupling lugs are in thèse figures 1 and 3, drawn 
in ink. In Fig. 2 the same lugs are roughly indicated in pencil only." 

It is difficult to escape the conclusion that Brown, or Brown and 
Thomson, anticipated Gilmour in the conception of a machine such 
as is described in claim 1 of the patent, and also in making provision 
for such means for uniting the platens as are used by the défend- 
ant. The very statement of Young himself as to his conver- 
sation with Gilmour in this regard, confirms the conclusion that 
Brown and Thomson — one or both — had worked out the conception 
before Gilmour effected anything. It is quite improbable that Gil- 
mour either conceived the patent generally or in détail. The fact 
seems to be that Gilmour set himself to work to utilize Brown's gên- 
erai conception, and that Young invented no definite means for unit- 
ing the platens until after the Thomson drawing No. 2 had been 
made. Young testified as follows : 

"Q. Please state when and how you first became familiar with the invention 
shown and described in that Gilmour patent? A. I became acquainted with 
that invention in January of the year that patent was applied for, or it may 
hâve been December of the year previous. I became acquainted with the in- 
vention by Mr. Gilmour coming to me and saying that he would like to get out 
a patent for a double platen planer, or words to that effect." 

The patent was applied for February 20, 1896, and was issued Jan- 
uary 12, 1897. 

Défendant' s références may now be examined: 

British patent No. 1,584, of 1861, issued to Fletcher and Fuller. 
Défendant concèdes in its brief that this patent does not show "means 
for joining and locking them [platens] together," as shown by Gilmour 
in claim 1, nor "means for joining thé sections and holding them 
locked relatively to each other," as shown in claim 2, nor "tapering 
keys matching corresponding notches in the adjacent edges of the sec- 
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tions for locking the latter together," as shown in claim 3. The provi- 
sional spécifications states : 

"When the planing machine is required for planing very large articles, the 
tables are driven simultaneously, thus answering the purpose of one solid or 
entire table; but, when smaller articles of différent sizes are to be operated 
upon, the tables can be driven independently of each other." 

The spécification states : 

"The nature of our invention of improvements in machinery for planing con- 
sists in rendering such machines available for being used to plane two or more 
articles of différent dimensions and shapes at the same time. In order to ac- 
eomplish this, we make the bed with the required number of guides or groovea 
for two or more tables, each of which is furnished with a toolholder and an 
independent starting, driving, and stopping apparatus." 

Thereafter the spécifie means for "giving motion to each table inde- 
pendently of the other" are described, and later it is said : 

"In planing very large castings the tables, b and bi, act simultaneously, 
the shafts, g 1 , being coupled at g 5 , as shown in dotted Unes in figure 2, but at 
other times the shafts, gi, are disconnected, and each table can then be 
traversed the required distance, irrespective of the other, as the strap fork of 
each driving apparatus is acted upon by an adjustable stud or reversing stop 
fixed to the table, as in ordinary planing machines, where a single table is 
employed." 

In Knight's Mechanical Dictionary, vol. 2, p. 1730, it is said : 

"Fletcher's duplex planing machine (English) is arrangea with double beds 
and double tables, each table having a separate set of gearing, with starting, 
stopping, and feed motion. There are two tool boxes on the cross-slide, each 
of which is independently self-acting, so as to work with its own table. Thus 
the two tables may be used separately as two smaller machines working inde- 
pendently of each other, and capable of planing différent lengths of work at 
the same time, or, when planing a large article, the two tables, gearing and 
motion, may be coupled so as to form one large machine — an arrangement ren- 
dering the machine capable of doing a variety of work. * * * Also one 
table may be fixed stationary as a bedplate to boit awkwardly sbaped or long 
pièces of work upon while they are planed by a slide rest fixed upon the other 
table. When used as one machine, both sets of straps and gearing are in 
opération, and are reversed by the stops of one table only, so as to insure the 
straps nioving at the same time." 

Presumptively this article refers to an English machine related to 
Fletcher. If there is any other machine than that of Fletcher and 
Fuller falling within the description, viz., "Fletcher's duplex planing 
machine (English)/' whose is it? In the absence of answer to this 
inquiry, the Fletcher and Fuller patent must be deemed described. The 
article does state: 

"The two tables, gearing and motion, may be coupled, so as to form one 
large machine. * * * When used as one machine, both sets of straps and 
gearing are in opération, and are reversed by the stops of one table only, so 
as to insure the straps moving at the same time." 

There is not a suggestion of means for uniting the tables, except 
through straps and gearing. No one could learn from this language 
that there were means for uniting the tables themselves, and how it 
could be done; and, if one interested went back to the patent, which 
was the subject of the description, he could find no suggestion of 
coupling tables. On the other hand, he would find a mère coupling 
of the gearing. 
131 F.— 55 
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It is not deemed. necessary to discuss the other références, for they 
hâve no bearing on the patent in suit, except to emphasize that it is 
an advance in the art, . 

It is considered that Gilmour's letters show something new and use- 
ful, except as anticipated by Brown or Thomson, or both. If Gilmour 
is entitled to the patent* the défendant inf ringes. Défendant uses 
tapering bolts at the extremities of the platens, which lock the platen 
sections in alignmenj: crosswise. Thèse bolts tend to hold the platens 
in such 1 relation as to prevent longitudinal motion by one that is not 
shared by the other. They assure coïncident reciprocation. Latéral 
approach or departure of the platens was not the vice to be remedied. 
There; could be rio misçhief in that regard, for each platen is held in 
place by underlying and fixed guideways, on which it runs, and there 
could be no latéral motion of either platen. Such were the means 
employed before the Gilmour patent. But the diffïculty was that the 
platens did not reciprocate contemporaneously. They did not keep 
step one with the other. This needed remedy. Fletcher and Fuller 
sought prévention by means of uniting the gearing, so that a unitary 
gearing would apply and maintain such application of moving power 
that one platen would reciprocate in correspondence with the other. 
Therefore the needed improvement was the direct coupling of the 
platens, so that they would reciprocate together and correct any lack 
of correspondence in motion. Gilmour's patent aims to employ two 
means— one old and one new. The old means was by Connecting the 
gearing so as to make a unitary whole. The new means was by Con- 
necting the platens immediately so that they would move together like 
one platen. Each means assists the other. It aims to combine the 
driving power and to combine the platens to be driven. But there is 
another essential always présent. The means must allow the platens 
to be reciprocated sepârately or in unison. The defendant's machine 
provides for this. It combines power and platens. The only question 
is whether Gilmour limited his claims for means of Connecting the 
platens, so that the defendant's means of Connecting the platens are not 
included in the claims. The défendant urges that its tapering bolts 
lock the platens together, but do not join them together. The defend- 
ant's position is understood to be that Gilmour's claims (1 and 2) pro- 
vide for means that "draw the tables into close contact," and at the 
same time keep, them locked in such juxtaposition, while defendant's 
means do not bring their opposing sides into physical contact, nor tend 
so to do, but leave each platen in its former physical relation to the 
other, and shackle them for the purpose of reciprocation. It has been 
noted that the platens cannot be drawn into physical contact, because 
they are carried on "two sets of parallel ways," and are intended to 
operate "sepârately or in unison"; nor is there the slightest évidence 
of intention to cause them to approach each other laterally when unitary 
action is required, nor to recède laterally from each other when separate 
opération is desired. Such discussion may be laid aside at once. 

The only other contention is that, by "joining the sections," Gilmour's 
claim intends that the Connecting means become an intégral part of 
each platen, so as to unité both in one \vhole, as a bridge joins the 
shores of an intervening stream. But the spécification states : 
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"Other forms of keys may be substituted for those shown, correspondinglj 
altering the shape of the notches, or other fastenings, as slidlng bolts, may be 
employed." 

This shows that the words "joining the sections and Iocking them" 
(claim 1) and "joining the sections and holding them locked" (claim 
2), refer to means that connect the platens, and hold them locked in 
such connection. The defendant's device does this, and falls within 
the claims. 

The third claim calls for "tapering keys matching to corresponding 
notches in the adjacent edges of the sections." The defendant's ex- 
pert describes the defendant's means of Connecting the platens as fol- 
lows : 

"The tables or table sections do not touch each other, but are separated by 
a substantial space, as indicated by the double Une in the lowermost figure of 
the blue print. At each end of each table section is formed a transverse 
trough open at the top and closed at its ends and sides, as best indicated in the 
drawing Défendants' Exhibit Défendants' Platen Connection. Through the 
adjacent inner end walls of thèse troughs, marked T>i, D?, in Fig. A of De- 
fendants' Exhibit Défendants' Platen Connection pass the tapered bolts, D», 
having on their smaller ends the nuts, D» ; said bolts being fitted to correspond- 
ingly tapered noies in the walls, D?, D?. Thèse bolts do not tend to draw 
the table sections towards each other, or into junction along their adjacent 
edges, but the nuts on said bolts inerely draw the bolts severally into close fit 
with the différent sized tapered holes through which they severally pass. 
There is nothing in the boit, D», to prevent the right-hand table, B, from rnov- 
ing inward further towards or into contact with the left-band table, or to 
prevent the left-haud table from moving to the right towards or against the 
right-hand table. And there is nothing in the machine to prevent an inward 
latéral movement of either table. Each table is, however, held against out- 
ward movement by the vertical surface, A^, formed on the lower part of the 
V-shaped slide which runs in the flxed way, A', of the bed ; and therefore the 
boit, Os, or both said bolts are not called upon to perform any function what- 
ever in holding the table, or either of the tables, against latéral displacement. 
Either table may be laterally displaced inwardly, notwithstanding the bolts, 
or without prévention from either the bolts or the shoulders, A2, on the 
slides." 

The troughs are continuations of the platens, and their "adjacent 
inner end walls" carry bolts. If the bolts passed into "corresponding 
notches in the adjacent edges of the sections," they would fall within 
claim 3. Does the fact that the side pièces, vertical to the bed of the 
platens, are provided to carry the bolts, take defendant's device out of 
the claim ? It seems that claim 3 was intended to provide an exact and 
peculiar manner for fastening the platens, and defendant's bolts, while 
effecting the same resuit, do it in a. différent way from that very defi- 
nitely described in claim 3. Therefore it is concluded that defendant's 
device falls within claims 1 and 2, but does not fall within claim 3. 

The discussion of infringement has been upon the assumption that 
Gilmour was the inventor. But it has been earlier concluded that 
Thomson's drawing No. 2 shows the patent, except as to the peculiar 
means of connection shown in claim 3, which défendant does not in- 
fringe. 

The défendant should hâve a decree dismissing the bill, with costs. 
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SANITARY FIREPROOFING & CONTRACTING CO. et I* T. 
SPRICKBRHOFF et al. 

(Circuit Court, ED. New York. July 27, 1904.) 

1. Patents— Inebingement— Firepboop Waixs. 

The Geraerdts patent, No. 555,693, for a flreproof wall, consisting of a 
séries of thin plates or blocks placed edge to edge, and provided with 
grooves in their sidës and ends, and with registering mortises in the 
grooved edges thereof, and metallic tenons for Connecting the plates or 
blocks at the sides and ends, discloses Invention, but, in view of the 
prior art, must be limited to the précise structure shown. As so con- 
strued, held not infringed. 

In Equity. Suit for infringement of letters patent No. 555,693, for 
a fireproof wall, granted to Hubertus and William Geraerdts March 3, 
1896. On final hearing. 

Henry D. Williams, for complainants. 
Menken Bros., for défendants. 

THOMAS, District Judge. The bill is filed to enjoin infringement 
of letters patent No. 555,693, issued March 3, 1896, to Hubertus and 
William Geraerdts. There is a single claim, which is for : 

"A fireproof wall, consisting of a séries of thin plates or blocks placed edge 
to edge, and provided with grooves in their sides and ends, and with registering 
mortises in the grooved edges thereof, and metallic tenons for Connecting the 
plates or blocks at the sides and ends, substantially as set forth." 

There is no invention in the mère connection of thin blocks or 
plates, as distinguished from heavier and thicker blocks; nor is there 
any novelty in blocks with grooves in the sides and ends, inasmuch as 
the same are shown in the letters patent issued to Fowler June 3, 1873. 
His claim is as follows : 

"The grooves, b, for the réception of the dry cernent, in combination with the 
mortar-groovee, for the purpose of constructing a wall of building blocks with 
wet mortar and dry cernent, in combination, substantially as described." 

The Fowler invention is described as follows in the spécifications : 

"It consists in the making of round, square, or flat grooves, near the center 
on ail sides of the blocks, where it is desired, and of a size suitable for the 
réception of mortar of the desired consistency, as shown by A ; also grooves 
on the perpendicular ends each side of the mortar grooves, as shown by b, 
between it and each face, of a size suitable for the réception of dry cernent, 
plaster, or lime mixed or unmixed with appropriate materials, and in the use 
of dry materials as a bed for the block, and as an absorbent for any moisture 
that might otherwise escape to soil the surface of the block. In using this in- 
vention, as each tier of blocks is laid, the outer perpendicular grooves should 
be filled with the dry material before filling the mortar-groove, and on each 
tier. the dry material should be evenly spread, to f urnish a bed for the next 
tier. * * * By the dry bed the adjustments of the blocks are rendered 
easy, and moisture is furnished by the mortar in the groove to convert the dry 
material into paste or mortar for -the adhésion of the blocks, and ail together 
it renders easy the laying of double-faced blocks the thickness of the desired 
wall with dispatch, exactitude, neatness, and firmness." 

The intention of the inventor of the patent in suit was to carry a 
groove around the edges of the blocks, both at the sides and ends, and 
in the channel formed by the grooves of two blocks when placed one 
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upon the other, or end to end, to place "cernent so as to produce a 
good joint." 

Complainant, in his brief, describes the Fowler patent as follows: 

"This patent * * * discloses building blocks of considérable thiekness 
for rtiaking a massive wall. Thèse blocks are to be laid dry, and ceinented 
after being laid, and hâve central grooves extending continuously around the 
top and bottom and end faces of the blocks, and additional smaller grooves on 
each side of the central grooves on the vertical end faces of the blocks. In 
construction, a dry, powdered cementing material is laid between the blocks 
and in the outer vertical grooves, and, after the blocks hâve been laid, a liquid 
cément or grouting is poured into the central grooves. The object is to prevent 
the escape of the moisture to the surface, and the conséquent tarnishing of the 
blocks or décorative surfaces thereof. The dry powder in the additional 
grooves and the dry powder between the faces absorb this moisture, and pre 
vent it from reaehing the faces of the wall." 

While Fowler used "grooves, near the center on ail sides of the 
blocks, * * * for the réception of mortar; * * * also 
grooves on the perpendicular ends each side of the mortar grooves, 
* * * for the réception of dry cément," he did not provide for a 
canal fsrmed by the grooves in the edges of adjacent blocks, and the 
superior usefulness of the complainant's structure, for the purposes of 
blocks piaced edge to edge, appears. 

The complainant's provision for mortises in the grooved edges of 
the blocks, and for metallic tenons for Connecting the plates or blocks 
at the sides and ends, is not new, in such regard. In letters issued to 
Seldis, October 28, 1873, the claim is as follows: 

"A building block made in the form of a cube or parallelopipedon, in two 
or more segments, fitted together by tongues and grooves, or by dowel pins and 
sockets, with or without the tongue, g, and groove, h, substantially in the 
manner herein shown and described." 

The spécification states : 

"This invention relates to a building block having the shape of a parallelo- 
pipedon, and divided into two or more segments, which fit together by tongues 
and grooves, or by dowel pins and sockets, in such a manner that, when said 
segments are connected, they form a block of considérable size and weight, 
while each segment can be easily handled and put in position, and by thèse 
means a firm and durable building can be constructed with comparatively 
little expense." 

This patent simply and plainly shows the use of tenons or dowel 
pins for the purpose of holding together the segments of a block. 
The letters issued to Frost in 1880 hâve the following claim : 

"A building block consisting of a parallelopipedon having openings, perfora- 
tions, or sockets for the réception of fastening pins in ail its various sides, 
ends, and faces, substantially as shown and described, said openings or sockets 
leaving ail the solid edges and angles of the block intact, and there being two 
holes at right angles to each other in each cubic section of the block, substan- 
tially as shown and described." 

The spécification states : 

"My invention has for its object to provide means whereby building blocks 
of the same outlines and substantially the same relative proportions as ordi- 
nary building bricks may be securely fastened together by an unadhesive sub- 
stance or material which will permit the ready detacbment of said blocks for 
reuse or reunion in cnanged or modified combinations." 

"My invention has for its further object to construct building blocks capable 
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of belng joined to and detaçhed from each other by means of a détachable un- 
adhesive substance or materlal, the angles and edges of sald blocks belng pre- 
served solid or unbroken. My invention accordingly consists, first, of a block, 
brick, or parallelopipedon havlng perforations, openings, sockets, or passages 
in its variQus sides, ends, and faces for the réception of pins, whereby two or 
more of such blocks or bricks may be fastened together ; second, in the provi- 
sion of plates havlng openings corresponding to those in the blocks, and 
adapted for the réception of pins or pegs, whereby said plates may be fastened 
between said blocks as a substitute for mortar ; third, in the pecullar con- 
struction of the fastening pins, which consist of pegs of any suitable form and 
material, slitted at either end longitudinally, so as to permit their ready in- 
sertion in the openings in the blocks and dividing boards or plates, and thereby 
effectually holding the same together." 

Later, Frost states that the "pins" made use of "may consist of tubes 
or hollow cylinders slït lengthwise their entire extent, and said pegs 
may be intégral with, and permanently attached to or fastened in, the 
strips, plates, or boards which represent mortar." 

So far as the record is contained, this shows the former art, with 
the exception of the évidence of Bell, who was called for the pur- 
pose of proving that he had been engaged in the manufacture of fire- 
proof partition and dumb-waiter blocks for 20 years last past, similar 
to the blocks shown in the complainant's construction. As a matter 
of fact, he does not testify that he had been making such blocks, or 
any part thereof, for 20 years. At the very most, 6 years cover his 
use of any part of the patented structure, and he gave évidence Octo- 
ber 15, 1903. Although the use of grooves in blocks for holding some 
adhesive substance for the purpose of Connecting the blocks, and ten- 
ons for like purpose, was known, yet nobody seems to hâve conceived 
of the plan of carrying the grooves ail around the sides and ends, and 
passing tenons through mortises in the grooved edges. A bénéficiai 
and désirable structure is thus obtained, and, while the invention dis- 
played may be small in degree, yet there seems sufficient to sustain the 
validity of the patent. In such case, however, the complainant should 
be limited to the précise structure shown. It was the évident intention 
of the inventor to use his blocks for a straight wall. He seems to hâve 
had no conception of depàrting from a straight line, except so far as it 
may be inferred from his intention to use his structure for fireproof 
ceilings. After the application was filed, the examiner, among other 
things, sent this communication: 

"It is not understood how ceilings are built with thèse blocks. For instance, 
how can a block be put In place in the upper right-hand corner, Fig. 1, with a 
dowel pin projecting from the upper edge of the block below, and from the 
end of the block to the left?" 

The answer was as follows : 

"Referring to this critlcism we beg to state that the pins, d, are removable, 
and that, in order to accomplish the feat mentioned, it is only necessary to 
remove the pins." 

There is no suggestion of any way of turning the corner, other than 
that. After the issue of the patent, complainant did use blocks for 
the purpose of making dumb-waiter shafts for tenement houses; but 
this required a structure having four sides, with joints at the corners. 
As one block was laid upon another, the horizontal grooves at the ad- 
joining sides were preserved, and the tenons were passed into each 



CURTAIN SUPPLT CO. V. KEELEK. 871 

block in the mannner described. But there were no grooves along 
the ends of the blocks, nor were the ends of the plates or blocks "pro- 
vided with moi lises for receiving tenons, which extend into the cor- 
responding mortises of the adjacent ends of the plates or blocks, so that 
the plates or blocks are connected not only in a transverse direction 
with the adjacent side plates or blocks, but also in a longitudinal direc- 
tion with the plates at the ends of the same." 

Complainant's counsel, in his brief, describes the corner connection 
as f ollows : 

"It happens that in dumb-waiter shafts there are no edge to edge vertical 
joints. The horizontal dimensions of the shafts are so small (about two feet 
six inches or three feet each way), that a single block of usual dimensions will 
extend the full horizontal length of each side of the shaft, and therefore ail 
vertical joints will be corner joints, with the end edge of one block opposed 
to the end of the inner face of the adjacent block. In thèse vertical joints 
there is therefore no edge to edge juxtaposition of the blocks, and the metallic 
tenons embedded within this thin walled structure are necessarily bent to 
follow the angular horizontal Une of the thin wall. By reason of the fact that 
there is no edge to edge joint on vertical Unes, and that one end edge alongside 
of each vertical joint is necessarily exposed, the continuation of the mortar 
grooves along the end edges from top to bottom thereof would be of no utility 
whatsoever in the exposed end edges, and of slight, if any, utility in the end 
edges opposed to the ends of faces, and is in fact not reguired and not used in 
any of the end edges." i 

In such construction the tenons are bent so as to follow the corners, 
and are laid in the grooves in the horizontal sides of the blocks, and are 
not inserted and imbedded in the block itself. The défendants' struc- 
ture is practically the same. There is no description of such structure 
in the spécification or in the claim, and, in view of the narrowness of 
the patent, such structure is deemed not to be within the invention. 

The défendants should hâve a decree. 



CURTAIN SUPPLT CO. v. KEELER. 

(Circuit Court, S. D. New York. July 22, 1904) 

1. Patents— Infringement— Shade Holdees. 

The Forsyth patent, No. 559,446, for a holding mechanism for sprlng- 
actuated shades, is not for a pioneer invention, and is entitled to only a 
narrow construction limiting it to the particular means shown. Claims 3 
and 4 held not infringed. 

In Equity. Suit for infringement of letters patent No. 559,446 for 
a shade-holding device granted May 5, 1896, to Henry H. Forsyth 
and Henry H. Forsyth, Jr. On final hearing. 

C. C. Linthicum, for complainant. 
Frederick S. Duncan, for défendant. 

PLATT, District Judge. This is a patent suit, alleging infringe- 
ment, asking injunction and accounting, and has been heard on final 
pleadings and proofs. The complainant owns letters patent No. 
559,446, granted May 5, 1896, to the Forsyths, for an improvement 
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in shade-holding devices. The défendant says that when the claims 
of the patent in issue are properly construed he does not infringe. 
Those claims are: 

"(3) A holding mechanlsm for spring-actuated shades, comprising in com- 
bination spring-aetuated rods slidably mounted in the lower margin of the 
shade, and having heads whose outer faces extend at right angles to the lower 
margin of the shade, friction tips carried by the heads and normally project- 
ing beyond the plane of the edges thereof, and said heads having bearing points 
above and below the tips, and on which the flxture may rock when force 
is applied to the shade néar one side thereof, snbstantially as described. 

"(4) A holding device for, spring-actuated shades, comprising in combination 
sliding rods mounted in the lower margin of the shade, heads carried by said 
rods, a plurality of friction tips mounted in said heads and providing sep- 
arated bearings, and said heads being extended above and below the tips and 
adapted to contact with the window frame when the lower margin of the 
shade is moved into an abnormal position, substantially as described." 

The primary duty is to construe the claims, and in doing so we 
must endeavor, by a study of the spécifications and of the prior art, 
to learn what the gist of the invention is, if there be an invention. 
It relates to spring-actuated curtains, which had been in common 
use for many years on railroad and street cars. At the lower end 
of thèse had been attached a tube, having in its ends loosely mounted 
heads which fitted into> grooves in the window casing. Thèse heads 
were carried on rods within the tube, which met near the middle 
of the tube, and were connected through a slot with pinch-handles 
below. Springs within the tube pressed the heads outward, and 
kept them normally in contact with the bottom of the grooves, 
and the frictional holding power of the heads was enough to maintain 
the curtain at any desired height, in spite of the constantly acting 
upward pull of the curtain spring. By pressing the pinch handles 
together the heads could be withdrawn from frictional contact 
with the bottom of the grooves, and the fixture could be adjusted, 
and upon releasing the pinch handles the frictional contact again ap- 
peared, and the fixture remained wherever placed. Frequently, how- 
ever, careless people would neglect the pinch handles, and try to shove 
the curtain up by hand, usually taking it by one end. In such case 
the upward pressure of the hand might overcome the frictional re- 
sisting power, and one end of the curtain would be shoved up out 
of level, and not infrequently the head would be brought out of the 
groove entirely. It was at an avoidance of thèse difficultés that 
the patentée aimed. Everything about the device is old until we 
corne to the "head" (sometimes called "foot"). It is the use of certain 
heads in certain ways which is said to bring about the resuit which 
the inventor desired. In each claim they are to be used "substan- 
tially as described," and we are thus led directly to the spécifications. 

At the outset we will find that the patentée had one object in 
mind, and one only, and that was to make a "self-righting" curtain 
fixture; that is, one capable of automatically returning to a hori- 
zontal position after careless handling had left it tilted or canted. 
For this purpose he devised a peculiar form of head. Thèse heads 
are fairly long. The face of the head (also called a "tip-holder") is 
provided with one or more friction tips, or bearing surfaces, prefer- 
ably of leather or rubber (although a harder substance might be 



CURTAIN SUPPLT CO. V. KEELER. bi.i 

used), carried by said head, and projecting beyond the face of the 
head. The head is longer than the friction tip, and extends at each 
end beyond the tip. The extended ends of the head are preferably 
provided with antifriction rollers, in order to increase the différence 
between the holding power of the tips and of the métal ends of the 
head. Figures 1, 4, and 8 show three suggested forms, No. 7 evi- 
dently being his most highly-approved device, and No. 8 of the least 
conséquence. Ail through his spécifications he is impressed with 
the idea that he has solved the problem of "self-righting" by the use 
of two sets of bearing surfaces having wide différences of frictional 
holding power ; and the wider the better, so long as one takes into 
account the amount of upward strain applied by the curtain spring. 
The higher the holding power in the normal position, the less upward 
strain by the curtain spring is necessary; and, the less frictional 
résistance exercised by the outer ends when tilting has occurred, the 
more quickly and easily the fixture returns to its normal position. 
The idéal condition would be one where the lightest spring pressure 
of the friction tips against the grooves would overcome the upward 
strain, and the practical absence of frictional résistance at the ends 
would enable the fixture to at once rock back into place after canting 
or tilting. 

Page 3 of the patent, lines 80 to 96, contains the following : 

"It will be observed that the friction tips project beyond the plane of the 
outer edge of the head. so that whên the bottom of the shade is in the normal 
position or horizontal the friction tips only contact with the bottoms of the 
groove. When, however, the bottom of the shade is tilted to an abnormal po- 
sition, the métal ends contact with the bottom of the grooves and rock the 
tips away from frictional contact. As thèse métal ends offer but a slight fric- 
tional résistance to upward pull of the springs of the shade roller, they easily 
slide along the grooves. The instant the curtain is released, the shade at once 
rights itself, and the tips again corne into frictional contact with the bottom of 
the grooves, thus holding the shade in the adjusted position." 

This antithesis of holding power in the frictional tips and the anti- 
frictional ends can be found even in figure 8, which is the simplest 
and lëast perfect form of the patented device. 

It is not thought necessary to occupy space in outlining the prior 
art. It is enough to say that after careful examination I am of the 
opinion that self-righting action in curtain fixtures was not first ex- 
posed to the world by the Forsyths. It was inhérent in ail outwardh 
sprin^-pressed fixtures, and more or less valuable contributions had 
been made by other inventors. The patent in suit is not a pioneer, 
but discloses particular means for employing a well-known principle 
to obtain an old resuit. The entire theory of action of the fixture 
in the patent in suit is based upon the présence in the head of two 
sets of separate bearing surfaces of widely différent frictional holding 
power. One set consists of friction tips of leather, rubber, or other 
material of a high coefficient of friction, located at or near the center 
of the head, and projecting beyond the face of the head, and forming 
the normal contact and holding surface when the fixture is hori- 
zontal. The other set consists of the extended ends of the head, 
and must.be made of métal -or other material of a low coefficient of 
friction, and preferably with antifrictional rollers. In the horizontal 
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position the ends are out of contact with the window frame, and are 
rocked into momentary coritact only when the fixture is tilted. At 
such times the friction is so slight that the ends slide into their 
normal position under the pull of the curtain spring above. The 
daims in suit are in terms limited to this construction. 

Defendant's fixture difïers radically from the patented device, both 
in construction and mode of opération. It does not hâve two sets 
of bearing surfaces of widely différent frictional holding power. 
There are no friction tips of a material having a high coefficient of 
friction, and no extended ends with a low coefficient of friction. It 
lias no centrally located friction tips mounted in the head and pro- 
jecting beyond its face. Tilting defendant's fixture does not cause 
a rocking of the head ofï of friction tips onto antifriction ends, but, 
on the contrary, causes one end of the head to press even harder 
against the window frame, tending to cause the curtain fixture to 
retain its abnormal position. 

I agrée absolutely with the proposition that, if défendant is using 
the complainant's invention as defined in the patent in suit, it is not 
important how much of the prior art he may employ ; but I cannot 
subscribe to the major premise of the syllogism. The complainant 
admits that defendant's fixtures do not work "quite as well" as the 
patented device, and by so saying he seems to me to give away his 
case. What he sought was a device which would work better than 
those at that time in évidence, and congratulated himself upon having 
found it. ; Now he says to the défendant, "You are doing the same 
thing which I am doing, but you do not do it anywhere near as well 
as I dq, and therefore you ought to stop work, and pay me for your 
infringement." 

I do not think that the patent in suit is invalid, but I am very 
clearly of the opinion that the spirit and scope of the invention is too 
narrow to include the defendant's device. It does not comport with 
one's gênerai ideas of justice that complainant, with ail its flocks and 
herds, should covet the ewe lamb about which the combat rages. Its 
abundance, of course, ought not to count against it, but it would 
seem that it ought to hâve tempered its appetite when no more seri- 
ous cause for complaint existed than can be found in this cause. 

L,et the bill be dismis$ed with costs. 



GENERAL ELECTRIC CO. v. TOST ELECTRIC MFG. CO. et aL 
(Circuit Court, S. D. New York. July 30, 1904.) 

1. Patents— Invention. 

As a gênerai rule, the mère making în one pièce of a device formerly 
made In two parts does not constitute patentable Invention. 

2. Same-*Evidence or Invention— General Use. 

The fact that a-Battented device has cOme into gênerai use because it 
can be made more cheaply than those previously in use is not sufflcient to 

f 1. See Patente, vol. 38; Cent Dig. § 20. 

1T 2. Utility,' estent of use, and commercial success as évidence of invention, 
see note to Doig v. Morgan Mach. Co., 59 C. C. A. 020. 
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establish invention, unless in a limited class of cases, where that is other- 

wise doubtful. 
3. Same— Invention— Insulating Lining fob Lamp Sockets. 

The Painter patent, No. 718,378, which covers an insulating lining used 
in incandescent lamp sockets and a process of making the same, so far as 
relates to the claims covering the product, is void for lack of patentable 
invention ; the only différence between the patented article and those pre- 
viously in use being that the former is molded in a single pièce, whereas 
they were formerly made in two pièces, eut or stamped from a sheet of 
material. 

In Equity. Suit for infringement of letters patent No. 718,378, 
for improvements in insulating linings and processes for making the 
same, granted to George B. Painter January 13, 1903. On final 
hearing. 

Richard N. Dyer and Charles Neave, for complainant. 
Clifton V. Edwards and Marcellus Bailey, for défendants. 

HAZEL, District Judge. This suit wàs brought for an alleged in- 
fringement of United States letters patent No. 718,378, granted Janu- 
ary 13, 1903, to the complainant, as assignée of George B. Painter, 
for improvements in insulating linings and processes for making 
same. The défenses interposed are that the patent is void for want 
of novelty and patentable invention. The alleged novelty involved 
in the patent consists of a vulcanized insulating lining for incandescent 
electric lamp sockets of two diameters, made or formed in a single 
pièce to fit the interior of the socket, The similarity in the insulating 
lining manufactured and sold by the défendant to that described in 
the spécification of the patent in suit is not controverted. The patent 
has 24 claims. Twelve relating to the lining as an article of manu- 
facture are alleged to be infringed. The remaining claims relate to 
the process of manufacture. The défendants do not manufacture 
their device in this district, and therefore the présent suit is based 
solely upon the sale of défendants' sockets therein. Hence the court 
is not asked to consider the process claims. It is thought sufficient 
to set out claims 1 and 2, which read as follows: 

"(1) A lining for lamp sockets which consists of a single pièce of insulating 
sheet-fiber shaped by molding to hâve a shoulder intermediate its length and 
with the sections on opposite sides of said shoulder of différent diameters. 

"(2) A lining for lamp sockets which consists of a single pièce of insulating 
flber shaped by molding into a tube having cylindrical portions of différent di- 
ameters and a shoulder portion joining the other portions." 

The first claim covers a single pièce of insulating lining of two 
diameters having a shoulder intermediate its length. Claim 2 is for 
a one-piece insulating fiber shaped by molding into a cylindrical tube 
having différent diameters joined at the shoulder portions of the 
tube. In the défendants' brief the claims are divided into two groups, 
namely, the first group comprising the claims for making the article 
in one pièce from any known moldable insulating material, and the 
other for making single pièce lining of one particular kind of insulat- 
ing material. The Painter patent, as has been stated, describes a 
single pièce of vulcanized fiber extending over the interior surface of 
a metallic shell of différent diameters and forming a seamless insulat- 
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ing lining for the saine. An incandescent lamp, briefly described, 
consists of an illuminating filament bent into the form of a loop and 
inclosed in a glass bulb. When inserted in the socket, electrical 
connection is made, resulting in an illumination of the lamp. Fine 
wires lçading into the socket extend through and convey the electric 
current to. the .filament. The insulating lining prevents contact of 
the strands of wires .with the métal parts of the socket. The illumina- 
tion appèars when the key, which controls the electric flow, is turned, 
and is extinguished when the electric contact is severed by breaking 
the circuit, The lamp may be manufactured and sold separately. As 
will appear presently, the prior art shows a form of métal sockets for 
electric lamps haying an insulating lining formed in two cylindrical 
end portions with an intermediate sloping shoulder. The patentée, 
when his invention was conceived, was familiar with the state of the 
art, as may well be suppbsed from the admission found in the spéci- 
fication. The inventor stated in his application: 

"My invention relates to that class of electrical apparatus in, which a me- 
tallic shell surrounds other metallic parts serving to carry or regulate an elec- 
tric current, and will be described with particular référence to sockets for in- 
candescent lamps, though it is useful in various other relations. In such ap- 
paratus' it is higbly désirable' that the metallic shell should be lined with an 
insulatang sheet for obvious reasons: It has hitherto been the custom to stamp 
out from sheets of flber or other similar material curved pièces which would, 
when asseinbled, form an approximately cylindrical lining of the proper shape ; 
but this arrangement was objectionable, bqth because of the cost of manuf ac- 
turing and assembling such pièces and because of the imperfection of the lin- 
ing thus formed. My Inirentlon contemplâtes forming a single lining of the 
proper shape, made in one pièce, and entirely suitable for the purpose for 
which It Js intended." 

It wilï'be notéd in this connection that the insulating lining in ques- 
tion is 1 adapted to fit the ihterior of metallic shells having end portions 
of différent diaiiieters joined by an intermediate shoulder. The shape 
or configuration of the shells was no't new when the patent was 
granted. Insùlatinlg linings of various kinds and' of various materi- 
als, as applied to ihcandesçent lamp sockets, were also old. Vulcan- 
ized fiber in sheet or tubular form adapted to molding was familiar. 
Moreovèr, it is coritended that it was common in the art to supply a 
dne-pièce insulating lining to a metallic shell of an incandescent lamp 
to prevent the strandsof wire which enter the socket and connect 
the metallic parts frOm twisting or abraiding the circuit by contact 
with the outer shell. To support this contention, the patents of Tay- 
lor, No. 316j847 and No. 616,746, Bergman, No. 443,562 and No. 
484,580, Dempster, Np v 443,746, and Klein No. 471,645, are cited to 
anticipate the patent in suit. The Taylor patents treat of shaping 
or molding vulcanized fiber by compression. The Klein patent de- 
scribes a socket for electric lamps having a metallic shell of différent 
diameters. The lining of insulating material prevents contact with 
the circuit connections, and is located in the outer or smaller portion 
of the shell. ! It doeâ not extend through the socket, and obviously 
is without a shoulder by which the upper and lower parts are joined. 
The Bergman and Dempster patents show shells of one diameter, but 
the lining of hard rubber, though extending through the shell, lacks 
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the shoulder intermediate its length. According to the testimony of 
complainant's expert witness, the language of the spécification setting 
forth the known "custom to stamp out from sheets of fiber or other 
similar material curved pièces, which would, when assembled, form 
an approxirnately cylindrical lining of the proper shape," merely con- 
templâtes the utilization of fiber for an insulating lining of a single 
pièce instead of two pièces. The patent of Perkins, No. 626,927, 
dated June 13, 1899, describes an insulating lining of vulcanized fiber 
formed in two parts to closely fit sockets shaped like those of the 
patent in suit. Although the Perkins patent is of later date than the 
Painter patent, the insulating lining is of the précise shape as the 
two-piece lining which Painter, in his spécification, admits to be old. 
Therefore, irrespective of the process by which the lining is molded, 
the single question presented is whether it was invention to make in 
one pièce a seamless insulating lining for a lamp socket which pre- 
viously had been made in one or more pièces of the same material. 
The function of the ône-piece and that of the prior two-piece lining is 
precisely the same. The process by which the vulcanized tubing is 
utilized to make a one-piece lining of différent diameters to closely 
fit the interior of the lamp socket is practically identical with that of 
shaping or forming metals of différent diameters by forcing the same 
into a female die. The process by which the insulating lining is 
made, as already said, is not hère directly involved. Nevertheless, 
the question of novelty of the device may be considered in connection 
with the process of manufacture for the purpose of ascertaining the 
state ofthè art. For ëxample, the opérations by which cartridge 
shells are formed and the desired conformation of the insulating 
lining of the patent in suitis obtained are apparently similar. This 
point, however, need riôt be decided, and no opinion thereon is ex- 
pressed, as the construction of thé process feature of the patent is 
not intended. The theory of complainant is that the invention for 
an insulating seamless lining of différent diameters, and having a 
shoulder intermediate its length, has great merit, and hence is en- 
titled to the protection of the patent laws. As heretofore indicated, 
the only différence found between the patent under considération and 
the prior art is the seamless feature of the lining. This feature, ac- 
cording to complainant, is of the essence of the invention. Défend- 
ant lays particular stress upon the fact that the previous patents and 
the customary method of manufacturing insulating linings enabled 
the construction of a seamless lining like that described in the patent 
in suit by the skilled in the art without experiment or engineering 
skill. This contention is thought to possess merit. Giving consid- 
ération to the state of the art as known and understood by the in- 
venter wheh the device was conceived, it is clear that Painter made 
no such altération as resulted in a différent application. Therefore 
his invention is not patentable. The production of a seamless in- 
sulating lining having a shoulder intermediate its length required 
nothing more than thé knowledge of the trained engineer or work- 
man. Complainant's device consists merely in making in one pièce 
that which was formerly made in two parts, and performs no new 
function. The principle announced in Howard v. Détroit Stove 
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Works, 150 U. S. 164,; jU- Sup. Ct. 68, 37 L. Ed. 1039, would seem to 
apply to the case at bar. There the patent related to an improve- 
ment in stoves, and the court substantially held that, because the 
bolting or riveting tagether,of sections of a stove was well known 
at the time of the alleged invention, the claims were void for want 
of patentability. The court said : 

"It involves no invention to cïist in one pièce an article which had former ly 
been cast in two pièces and put together, npr to make the shape of the grate 
correspond with that of the flre pot" 

In Standard Caster Wheel Co. v. Caster Socket Co., 113 Fed. 162, 
51 C. C. A. 109, the patent described a method of making in one pièce 
that which bas formerly been made in two. It was there stated as 
a gênerai rule that the mère making in one pièce of a device formerly 
made in two parts, which were mechanically attached, is not inven- 
tion. It was further stated that there w.ere exceptions to the gên- 
erai rule, which, hqwever, depended upon the spécial facts indicating 
the présence of inventive faculty in a degree beyond mère mechanical 
knowledge. The patent involved in the Standard Caster Wheel Com- 
" pany Case was for an improved socket for receiving the shank of a 
furniture caster. The socket was provided with a spring of the same 
material made intégral with one side of the socket. No invention was 
found to exist, because the function of the spring made intégral with 
the caster socket was preciçely the same as that resulting from its 
application in the prior art. In reaching its conclusion the court dis- 
tinguished the case of Krementz v. S. Cottle Co., 148 U. S. 556, 13 
Sup. Ct. 719, 37 L. Ed. 558, on the ground that the collar button 
involved there was an improvement of form, strength, and lightness, 
and, being made of gold, resulted in an important cheapening in cost. 
True, there is évidence in the record tending to show that the Painter 
device, because of its cheapness, speedily superseded the two-piece 
insulating lining of the prior, art, but, as was said in Consolidated 
Electric Manufacturing Co. v. Holtzer, 67 Fed. 907, 15 C. C. A. 63 : 
"Such considérations are applied with caution to a very limited class 
of cases otherwise doubtful," McClain v. Ortmayer, 141 U. S. 419, 
12 Sup. Ct. 76, 35 L. Ed. 800; Duer v. Corbin Cabinet Lock Co., 149 
U. S. 216, 13 Sup. Ct. 850, 37 L. Ed. 707; Olin v. Timken, 155 U. 
S. 141, 15 Sup. Ct. 49, 39 L, Ed. 100. The principle of thèse cases 
applies hère. In Consolidated Electric Manufacturing Co. v. Holt- 
zer, the patent was for a négative battery élément in which the élec- 
trode and the cover were made in one> with a hole in the cover. In 
the prior art the électrode and cover were separate. The décision 
of the court was to the efifeet that there was no patentable invention 
in making solid castings in lieu of construction of attached parts, and 
that the burden rested upon the inventer of such an improvement to 
show spécial reasons in support of his claim. Complainant's expert 
witness \tyirt testified that the linings of the prior art were not satis- 
factory, in that the fine strands .pf wireji would pass through the 
seams, and thus corne in contact with the shell. Though this defect 
lias been removed by the patent in suit, it is neyertheless thought to 
bave been merely such a modification of the two-piece lining as cornes 
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within the sphère of the skilled artisan. This conclusion aîso finds 
support in the évidence showing that it was not new to compress or 
mold vulcanized fiber either in sheet or in the form of tubing. 

For the foregoing reasons a decree may be entered dismissing the 
complaint, with costs. 



SPEAR v. KEYSTONE LANTERN CO. et aL 

(Circuit Court, E. D. Pennsylvania. August 27, 1904.) 

No. 20. 

1. Patents— ïnfbingement— Lantebns. 

The Spear patent, No. 413,464, for an improvement in lanterns, the ob- 
ject of which is to make a stronger union between the oil pot and the 
guard frame, was not anticipated, shows invention, and the invention was 
not. abandoned by the taking out of patent No. 399,944, by the same in- 
venter. Claims 1 and 2 also held infringed. 

2. Same— Validité— Pbior Patent fob Elément of Combination. 

A prior patent for a device does not defeat a patent for a combination 
of which such device forms one of the éléments. 

In Equity. Suit for infringement of letters patent No. 413,464 for 
a lantern, granted to Furman D. Spear October 22, 1899. On final 
hearing. 

Arthur M. Pierce, James H. Raymond, Otto R. Barnett, and Hec- 
tor T. Fenton, for complainant. 

Chas. B. Collier, for Keystone Lantern Co. 
Frederick G. Dussoulas, for John T. Casey. 

HOLLAND, District Judge. The complainant, to whom patent 
No. 413,464 was granted on October 22, 1899, for a new and useful 
improvement in lanterns, brings this suit, and allèges that claims 
1 and 2 of said patent hâve been infringed by the défendants. The 
défense is : (1) Noninfringement ; (2) lack of invention in the sub- 
ject-matter of the patent; (3) that the patent has been anticipated; 
(4) that the patent was abandoned, or his right to a patent lost, by 
reason of prior issue of a patent to the complainant No. 399,944. 

The patent No. 413,464 is for an improvement in lanterns, and the 
object to be attained, as set forth in the description, "is to provide 
a simple, cheap, durable, and easily applicable means of uniting the 
oil pot and chimney or globe with the guard frame, the union being 
such as to increase the strength and rigidity of the structure at or in 
the région of the union, so that it will effectually withstand any dam- 
aging force or strain to which it is likely to be subjected." To secure 
this advantage in lanterns, the complainant claims to hâve invented 
a new and useful method of uniting the body hoop with the frame of 
the lantern in such a way that the hoop is not only securely held 
in place against any possibility of disarrangement, but so that the 
form of joint adds to the strength and stifïness of the structure in 
the région of the frame always most liable to damage. Heretofore 

T 2. See Patents, vol. 38, Cent. Dig. g 8. 
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lanterns' werè rriade by jcsining the body hoop to the frame of the 
lantern, either by hookingthe upright guards to a top flange, which 
was secured to the top of the body hoop, or the upright guards vvere 
extended down and joioed to the body hoop by various devices ; 
but in no other prior construction of a lantern do I find the employ- 
aient of a body hoop frame ring to which the upright guards are at- 
tached, and which entirely encircles the body hoop, as in the coin- 
plainant's lantern. In pther words, the complainant is the first to 
hâve used a body hoop fratrie ring which embraces the body hoop at 
its center, âiid rigidly secured to the body hoop frame ring by being 
buckled over the inside edge of the body hoop frame ring. This 
gives the entire structure strength, stiffness, and rigidity at the point 
where it is necessary in order that the oil pot and the light may be 
secure 'âgairist damage,' T'He body of the lantern is composed of a 
serjés of upright wide and thin steel bars arranged radially to the 
axial line of the lantern and united together and held in proper rela- 
tive position with regard 1 to each other and to the other members 
of the lantern body by horizontal spacing rings called "guard rings." 
Thèse guard rings are a,lsp /wide and thin annular steel rings united 
to the upright wide and thin bars by notching and interlocking them 
together. The lower frarne ring is what is called in the patent in suit 
"the horizontal body hoûp frame ring," which is notched and inter- 
locked with the upright guards. The body hoop consists of a ver- 
tically set sheet-mefeal cytinder, and is secured in the horizontal body 
hoop frame ring at a point intermediate of its ends by being buckled 
under and over the inner margin of,thç body hoop frame ring, and 
afterwards dipped or tinned ; the patentée claiming that the form of 
joint adds to the strength and stiffness of the structure in the région 
of the frame always most liable to damage. 
The first and second claims in-the spécification are as follows : 

"(1) In a lantern, the combustion, with the 1 horizontal frame ring, Bs, se- 
cured to the upright guards, substantially as' explained (that is to say, by in- 
ternotching them, and thus interlocking them together), of a body hoop secured 
upon said frame ring, substantially as and for the purposes set forth. 

"(2) In à lantern, the cômbination, with the flat métal horizontal frame ring 
notched upon and secured tp the upright guards, of the body hoop bent or 
buckled upon said flat metàl ring, substantially as shown and described." 

The défendants' lântérn, which complainant allèges infringes his 
patentais correctly described by Edward Wilhelm, the expert called 
by complainant,- and is as follows : 

"Defendantis' lafitern Is of thé same gênerai type as that of the Spear patent 
in suit, and^coutains a lantern frame which is composed of upright guard 
members, horizontal guard rings, and a body, hoop, the guard rings being rigidly 
secured to the upright guard members, and body hoop being rigidly secured 
to that horizontal guard ring, Which connecta the inwardly turned portions of 
the upright guftrd members, the body hoop frame ring; and the lower ends 
of the Upright gûard members are notched 'and interlocked so as to connect 
thèse parts rigidly, and the body hoop frame ring is seated in an annular 
dépression pr recess formed in ihe outer aide of the body hoop (which corre- 
sponds to t!h,e bnckling in the CQmpIainant's lantern), so that the latter is 
rigidly secured to this ring. The lantern then appears to be dipped for secur- 
ing thèse members of the guard frame together and giving them a finish. The 
upright guard members are made of flat métal which is the preferred form 
specified in the Spear patent, and the body hoop frame ring, to which the lower 
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ends of the guard are secured, 1s also flat In its outer portion with whlch the 
lower ends of the guard members are interlocked. The body hoop frame ring 
is turned up on its inner side, inside of the lower ends of the upright guard 
members, so as to form a short, annulai", upright flange or collar, which sur- 
rounds the body hoop in the external annular dépression fornied in the latter. 
In this respect the body hoop frame ring of the défendants' lantern differs 
from that shown in the Spear patent in suit, in which that ring is flat from 
the outer to the inner edge. In the défendants' lantern the ring therefore 
takes a somewhat wider bearing on the body hoop." 

I am unable to see any différence between the use of the body hoop 
frame ring in the complainant's lantern and the wider body hoop 
frame ring in the défendants' lantern, other than that stated in the 
last part of the witness' description, to wit, that one ring has a wider 
bearing upon the body hoop than the other; but the one used by 
the défendants is the équivalent of that used by the complainant. 
There are two other variations in the frame ring, to wit, a narrowing 
of the frame ring between the points where the upright guards join 
it, and by extending the upright guards beyond the body hoop frame 
ring and bending them in through the body hoop and turning their 
ends up on the inner side. Thèse variations from the complainant's 
structure are plainly of no substance, and embody no new invention. 
It is évident that the first and second claims of the complainant's 
patent are infringed, unless the patent is void for any of the reasons 
set forth in the défense. 

As to the question of invention in the complainant's patent, it is 
évident that he has made an important improvement, which has not 
been anticipated by the various patents to which the court's atten- 
tion has been called. No other lantern shows the simple and désir- 
able connection of thé body hoop with the frame that is shown in 
complainant's lantern. It is true, the improvement, after the dis- 
covery, seems slight; but it had never been known or used before, 
and lanterns previously made were not as rigid and stiff at this junc- 
ture. It is not necessary to separately consider the great number of 
patents for lanterns introduced, as the drawings and exhibits ail show 
that this particular method of joining the parts had never been de- 
scribed or used in either; nor do we think that the patent has been 
abandoned by the complainant, or his right to a patent lost, by reason 
of the issuance of patent No. 399,944. That patent was for the 
frame of a lantern, and describes the kind of material to be used in 
the frame and the method of notching and interlocking the parts to- 
gether; the lower horizontal guard ring of which is described in 
the patent in suit as the body hoop frame ring. The thing patented 
by the complainant was the method of securing the body hoop to a 
frame ring, which was part of the frame of a lantern, rigidly and 
securely, which had never theretofore been known ; and the fact that 
this body hoop frame ring is part of the frame of the lantern de- 
scribed in the prior patent to himself is not an abandonment. A 
prior patent for a device does not defeat a patent for a combination 
of which such device forms one of its éléments. McMillan v. Rees 
(C. C.) 1 Fed. 722 ; Bâtes v. Coe, 98 U. S. 31, 25 h. Ed. 68 (see page 
74). 

Let a decree be drawn in favor of the complainant. 
131 F.— 56 
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MORRILL v. HARDWARE JOBBBRS' PURCHASING CO. et &L 

(Circuit Court, S. D. New York. July 22, 1904.) 

1. Patents— Infringement— Sàw- Sets. 

The Morrill patents, Nos. 441,962, 532,175, and 703,440, each covering a 
saw-set, construed, and held not infringed. 

In Equity. Suit for infringement of letters patent No. 441,962, to 
Charles Morrill, granted December 2, 1890, No. 532,175, to the same, 
granted January 8, 1895, and No. 703,440, July 1, 1902, to Sarah C. 
Morrill, executrix, each for a saw-set. On final hearing. 

A. Bell Malcomson, for complainant. 
Mr. Wilkinson, for défendants. 

PLATT, District Judge. Patent suit for infringement and ac- 
counting on divers patents mentioned hereafter. Final hearing. 
The défense is that, in view of the prior art, the claims in issue are 
either invalid, or that they must be construed so narrowly that the 
défendant avoids infringement. An examination of the art instantly 
discloses thé fact that for more than 20 years the opportunities for 
advanceftient must hâve stimulated the sale of powerful microscopes. 
With the unaided eye important changes may pass unnoticed. The 
candid trier must exercise unusual care when he treads upon such 
délicate grotind. 

Patent 441,962. Claims 1 and 2 are in issue: 

"(1) The combination, with a saw-set having an adjustable or flxed anvil 
and saw-adjustihg device, of a horizontally moving cylindrical hammer having 
a concaved arid adapted to work in frictional contact with the cylindrical 
projection on the lower end of the punch-handle, substantially as shown and 
described. 

"(2) The combination, with a saw-set having an adjustable or flxed anvil 
and horizontally moving cylindrical hammer, of the saw-adjusting device com- 
posed of a screw arrangea, at a suitable angle to the horizontal center of the 
main body of the device, and supported by the correspondingly depending 
screw-threaded lug arrangea on the under side of the device, substantially as 
shown arid described." 

It is admitted that complainant's exhibit, défendants' infringing 
saw-set, does not infringe claim 1. The only attempt at novelty is 
the concavity of the horizontally moving lever, engaging frictionally 
with the cylindrical projection on the punch-handle, thus securing 
alignment. This is a common device, and it is only necessary to 
sélect the Harvey patent, 248,463, from the many références. Com- 
plainant says that it appears in figure 1 of the drawing of défendants' 
exhibit Potter Application, under which défendant claims to be manu- 
facturing, but it is enough to say that it is absent from the device in 
évidence. So that, in any aspect of the case, we must eliminate 
claim 1. 

If claim 2 has any novelty, it résides in the substitution of the ad- 
justing serew,ïd, for Charlton's gage-plate, nn (302,891), and the ad- 
j'ustment of the screw at a particular angle. Défendant sets his screw 
at an acute angle to the saw. Complainant, by his spécification, con- 
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fines himself to practically a right angle, which he calls in his claim 
"a suitable angle." This claim may be eliminatëd. 
Patent 532,175. This has only one claim, viz. :. 

"The combination, substantially as shown and deseribed, consisting of tbe 
main stock, a, tbe lever, b, plunger, c, retracting spring, d, depending lug, e, 
gage screw, f, rotatively adjustable anvil, h, baving the indentations, o, tbereon 
(the latter adapted to engage with corresponding means for locking the anvil 
in position), pin, i, shield washer, k, pin, 1, and spring, m ; the whole forniiug a 
complète device." 

When letters are scattered so profusely through a claim, one 
naturally expects a narrow construction. The example before us is 
no exception to the rule. The complainant evidently sees that his 
only chance to discover infringement hère is to claim pioneership, and 
so obtain the benefit of a stronger application of the doctrine of 
équivalents. Both by the prior art and by its own plain statements, 
the claim is closely limited to a means for automatically locking the 
anvil in its various operative positions. The other éléments appear 
in Charlton, 302,841, or in the preceding patent in suit, 441,962. The 
rotatory adjustable cylindrical anvil having the eccentrically beveled 
edge came from Trickett's English patent No. 2,076. What remains 
is the automatic locking device, one form of which is shown in figures 
1, 2, and 4, and another form appears in figures 9 and 10. In the be- 
ginning of his spécifications he speaks specifically of the combination 
of parts whereby the anvil is locked automatically. And he must 
be confined to the kind of lock he describes, because an anvil lock 
was old. Taintor patent, No. 452,399, shows how essential it was to 
specify the exact parts and form of parts to be used. Défendant ob- 
solutely omits the important feature of the patent in suit, and has 
not copied certain other détails of construction, which must appear 
if we are to sustain the patent. Défendant does not infringe the sec- 
ond patent. 

Patent 703,440. Claim 1 only is in issue : 

"(1) In a saw-set a rotary concentric anvil having an eccentric bearing-sur- 
face and beveled anvil face, and a movable setting device baving its operative 
face sligbtly inclined to the anvil face, the inclination being toward the perim- 
eter of the anvil as deseribed," 

The défendant does not use a rotary concentric anvil having an 
eccentric bearing-surface. His anvil is eccentric, and his bearing- 
surface and beveled face are concentric to the anvil. This is enough 
of itself. 

The défendant also claims that the operative face of his hammer is 
not at ail inclined toward the perimeter of the anvil, but that it is 
parallel to the beveled face, and thus sets Mat against the whole saw 
tooth. My eyes are too weary to work out positively this contention. 
I think that he is right, but he does not infringe in any event, and I 
need not follow him further. 
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FORCE v. SAWYER-BOSS MFG. CO. et al. 

(Circuit Court, E. D. New York. August 10, 1904.) 

1. Patents— Accounting for Infringement — Cost op Manufacture. 

A corporation organized and owned entirely by persons who joîn'ed in 
the sale and assignaient of a patent to complainant, and which subse- 
quently engaged in the manufacture and sale of an infringing article, 
cannot avoid an accounting for profits made on the ground that by rcason 
of its having also nmde and sold other articles the cost of the infringing 
articles cannot be definitely ascertained, nor because it Iost money on its 
entire business, where it does not appear that it lost on the infringement. 
In such case the cost of the article as made by complainant where shown 
may be made the basis for the accounting. 

2. Same— Profits — Use of Patented Impkovements. 

Where it. appears that the improvements covered by complainant's patent 
constitutéd' the chief value of the infringing articles sold by défendant, 
and that without them no sales would probably hâve been niade, com- 
plainant is entitled to recover the entire profits realized from the sale. 

In Equity. On accounting for infringement. , 

William E. Warland anë Henry Schreiter, for complainant. 
H. A.. West, for défendants, 



THOMAS,, District Judge. The défendant Sawyer-Boss Manufac- 
turing Company was composed of the four persons who sold the pat- 
ent in suit tç> the complainant, Force. After such sale such persons 
formed the défendant corporation, and through it and the firra of 
Stewart & Co. made and, sold their entire product, including a large 
number of infringing machines. Thevendors' action in making and 
selling a patented; article, affer transferring the patent, was unconscion- 
able. .., They knew what the .patent .was,. and gave it every assurance of 
validity. They began the manufacture after selling. They substan- 
tially reduced the price of the machine; and compelled the complainant 
to do the same. They sought by the tortious use of the patent to en- 
rich themselves, and to that end sought to limit their assignee's béné- 
ficiai, use Df what they had sold him. Their présent défense in this 
accounting is that the défendant corporation made other articles, and 
that the expense of one product is so confused with the expense of 
others that the expense of making cannot be singled out, and, more- 
over, that they lost some $5,000 on the entire undertaking. This ex- 
cuse for persons who deliberately seek to deprive their assignée of his 
merited profit ùpon the thing sold is claimed to be justified by law. 
If such law prévent a recovery herein, a gross injustice will follow. 
The défendants hâve, for their own gain, and with full knowledge, 
injured their assignée, and now conceal themselves behind their con- 
fusion of products. They put down the price, made the person who 
had the sole right to sell lower his price, and then assert that "there 
is such complication in our varied manufactures that the expense of 
and profit on the infringing article cannot be determined." Their 

If 1. Accounting for profits by infringer of patent, see note to Brickill y. 
Mayor. etc., of City of New York, 50 C. C. A. 8. 
ï 2. See Patents, voL 38, Cent Dig. §§ 572, 573, 
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cntire business was probably done at a loss, but neither they nor their 
books show that the infringing articles were made and sold at a loss. 
Because they failed to profit by what they legitimately did, it does not 
follow that they failed of profit by that portion of their business, vvhich 
they illegally did. They do not know the expense of the manufacture 
of the infringing Défiance machine, but they do not show that there 
was no profit. The complainant has given satisfactory évidence of 
the cost of labor and material of the Défiance machines. The number 
made and sold was 4,024. The cost of such labor and material should 
hâve been $5,352.06. The complainant shows that the proportion of 
other expenses that should be borne by thèse machines is $1,165.61; 
making their total cost $6,517.67. Thèse machines were sold to Saw- 
yer & Co. for $13,389.19 ; hence a profit is shown of $6,871.52. Some 
spécial items are pointed out by the défendants that are alleged to 
impugn the correctness of the corporation's expenses. For instance, 
the cost of boxes to the amount of $254.19 is mentioned, and then some 
other détails. If an additional $500 be allowed the défendant corpora- 
tion to cover such items, there would still remain a profit of $6,371.52, 
and that amount, at least, the défendant corporation should pay. The 
complainant shows that Stewart & Co. realized a profit of $2,245.26 
f rom the sale of the Défiance machine ; that Holihan, a partner of that 
firm, was entitled to $1,222.63 thereof, and that sum he should pay. 
It is undoubted that the wrongdoer compelled the complainant to re- 
duce its prices, but the complainant even then probably made a profit, 
and it sold more machines on account of the reduced price. What, 
on the whole, it lost, does not appear. It was within the power of the 
complainant to ilmstrate to what extent its whole profit fell off by 
reason of the compétition. It did not do so, and the court is unable 
to know to what extent it was finally injured by the compétition. 
Therefore no damages growing out of tins unlawful compétition can be 
allowed. It is urged that the complainant must be limited to the dam- 
ages arising from the improvement shown by the patent. The Défiance 
machine infringed the first and second claims. It is considered that the 
combination shown in the first claim covered the substantial profit of 
the patented article, and that the chief value is found therein, although 
the stop pin may hâve facilitated sales. It is further considered that 
the sales of the Défiance machines were made possible by employing 
the patented combination ; in other words, the salability of the device 
resulted from the use of the patent. This conclusion results from the 
évidence of the business done by means of the patented device both 
by the complainant and the défendants. The whole history of the 
business shows that the new article was the inducement to the sale. 
There is no satisfactory évidence from which it could be concluded that 
any sales would haye been made had not the machine involving the 
combination been offeréd. 

The complainant should recover pursuant to the views above ex- 
pressed. 
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UNITED ÇTATBS v. HAETS. 

(District Court, N. D. California. June 30, 1904.) 

No. 1,635. 

1. Customs Duties— Smuggling— Passengers' Baggage— Intent to Defraud. 

Under section 2802, Rev. St U. S. [U. S. Comp. St. 1901, p. 1873], provid 
ing for thé forfeiture of, and the imposition of pénal duties on, dutiable 
articles found in passengers' baggage, it is not necessary that there should 
hâve been an intent to deftaud the revenue in order to incur the penalties 
there préseribed. 

2. Same— Pénal Dutt— Failube to Enter Baggage. 

Articles snbject to duty were found in the baggage of a person arriving 
in the United States, which he had intentionally failed to mention to the 
collector, of customs before whom the entry of the baggage was made. 
H eld, thàt he was liable to a penalty of treble the value of the articles, un- 
der section 2802, Rev. St. U. S. [U. S. Comp. St. 1901, p. 1873], though it was 
not shown that there had beèn. any intention to avoid the payment of duty. 

3. SaME—-EVIDENCE QE ÏNTENT TO DEFRAUD THE REVENUE. 

On the eiamination of a passengerb baggage dutiable articles were found 
placed in the skirts of dresses in such a way that they could not be seen 
until the skirts were unfolded. Held, that this évidence would not justify 
the conclusion that the owner of the baggage had intended to avoid the 
payment of duty upon such articles. 

4. Same— Forfeiture— Passengers' Baggage— Exestpted Articles. 

The provision in paràgraph 697, Tarife Act July 24, 1897, c. 11, I 2, 
Free List, 30 Stat. 202 [U. S, Comp. St. 1901, p. 1689], exempting $100 in 
value of dutiable articles in the baggage of returning résidents of the 
United States, is not applicable in proceedings under section 2802, Rev. St. 
U. S. [U. S. Comp. St. 1901, p. 1873], for the forfeiture of, and the collec- 
tion of pénal duty on, dutiable articles not mentionëd on the entry of the 
baggage. Jtt applies only when a proper entry has been made of the articles 
entitled to such exemption, and not otherwise. 

5. Same— Appraisement of Forfeited Merchandise— Passengers' Baggage. 

The statute does not contemplate that in an action to enforce the for- 
feiture or penalty préseribed by section 2802, Rev. St. U. S. [U. S. Comp. 
St. 1901, p. 1873], relative to dutiable' articles found in passengers' baggage, 
the court shall be required to make an appralsement of the value of such 
articles for the purpose of ascertaining what portion would hâve been en- 
titled to admission free of duty It, a proper déclaration and entry thereof 
had been made. 

At Law. Action for pénal duties on merchandise imported in vio- 
lation of customs laws. 

Note Buckley v. U. S., 4 How. 251, 11 L. Ed. 961, and Dodge v. 
U. S., 131 Fed. 849, herewith. 

Benj. h., McKinley, Asst. U. S. Atty. 
Wright & Lukens, for défendant. 

DE HAVEN, District Judge. This action is prosecuted by the 
United Status under section, #802 of the Revised Statutes [U. S. Comp. 
St. 1901, p. 1873]. It is aïleged in the déclaration that the défendant 
came from Japan to the port of San Francisco on the United States 
transport Thomas, bringing with him certain baggage, and that in 
making entry of the same before the collector of customs he did not 
mention certain dutiable articles contained therein of the value 
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of $657.04, and by reason thereof judgment is demanded against him 
for the sum of $1,971.12, three times the alleged value of the goods, 
with interest and costs of suit. 

It appears from the évidence that the défendant is a captain in the 
engineer corps of the United States army, and on July 10, 1903, arrived 
at the port of San Francisco as a passenger on the United States 
transport Thomas, with his baggage. Part of this baggage was 
brought by him from Manila, and a part was purchased at Nagasaki, 
Japan, and there placed on board the Thomas for shipment to San 
"Francisco. Upon his arrivai the défendant was furnished by the cus- 
toms officers with a printed form entitled, "Baggage Déclaration and 
Entry," and was requested to fill out and sign the same. This form 
contained the following clause : 

"That ail the articles In said baggage or on my person, or that of the mem- 
bers of my family aceompanying me, that hâve been purchased abroad, or in 
any other manner procured or obtained abroad, are fully set forth and de- 
scribed in the annexed entry, together with cost priée for each item, or the ac- 
tual market value if obtained by gift or otherwise than by purchase." 

Thèse words were struck out by the défendant, and he made no de- 
tailed list of any articles contained in his baggage. The déclaration 
and entry, however, as made out and delivered by him, truly stated that 
he had with him, belonging to himself and members of his family, "six 
trunks, three bags or valises, one box, and one other package, making 
a total of eleven pièces," and that no article contained in his baggage 
or upon his person or that of those aceompanying him was intended 
directly or indirectly for sale, or for the use of any person other than 
himself and the members of his family. The défendant testified that 
he did not at the time hâve any mémorandum by which he could fully 
set forth and describe the articles purchased abroad and the cost price 
of each, and for that reason did not specifically mention them in his 
déclaration ; and that he was ready and willing at ail times to pay the 
duties legally chargeable thereon. After the baggage was landed upon 
the wharf, the défendant requested the proper officer to examine it, 
and in doing so made no suggestion that the examination should not 
be careful and thorough, but he made no mention of the fact that any 
dutiable articles were in his baggage. The baggage was then exam,- 
ined in his présence, and it was fôund that many dutiable articles, such 
as pièces of silk in the original fold or boit, had been placed in skirts 
of dresses in such a way that they could not be seen until the skirts 
were unfolded. It is insisted upon the part of the government that 
this was done for the purpose bî concealment, and with the expecta- 
tion that the silks would not be discûvered by the customs officers, and 
thus the payment of duty thereon be avoided ; that such was the inten- 
tion of défendant in failing to mention to the officer that merchandise 
of that character was in his baggage. But I am not inclined to adopt 
that view. The trunks were packed by the wife of the défendant, and 
her testimony to the effect that the silks were folded in the dress skirts 
as a matter of convenience in packing, and also for their protection, 
seems reasonable. But, independently of this considération, a con- 
clusive answer to the contention of the government on this point is that 
the articles referred to were not packed in such a way as to prevent their 



888 131 FEDERAL REPORTER. , 

being seen upon a proper examination of the baggage, and they were 
in fact djscoyered as a resuit of the usual examination which is given 
to baggage coming from foreign ports ; and not only was there no at- 
tempt at concealment of the trunks, but, as before stated, the défendant 
himseïf requested the customs officers to make an examination of their 
contents. In view of this action, which is çertainly not consistent with 
an actual intention on his part to defraud the government of its reve- 
nue, and upon considération of ail the évidence in the case, and giving 
due weight to the presumption of innocence, my conclusion is that it 
has not been shown that défendant intended to avoid the payment of 
duties upon ;such articles, as were dutiable. 

The question for décision, then, is whether the failure of the défend- 
ant to mention to the proper officers, at the time of making entry of 
his baggage, the dutiable articles contained therein, was a violation of 
section 280$ of the Revised Statutes of the United States [U. S. Comp. 
St. 1901, p. 1873], and rendered him liable to the penalty prescribed by 
that section. ; The section is as fèllows : 

"Wheneyer any article subjeet to duty is found in the baggage of any per- 
son arriving wjtljin the United States, . which was not, at the time of making 
entry for sùch baggage, mentioried to the collecter before whom such entry was 
made, by the person making entry, such article Shall be forfeited, and the per- 
son in tybose baggage it is round shall be liable to a penalty of treble the value 
of such .article." 

It was provided by section 16 of Act June 22, 1874, 18 Stat. 189, 
that in proceedings to enforce a forfeiture for the violation of the cus- 
toms revenue laws no judgment of forfeiture should be given unless 
the court or jury should find that the alleged act of violation was com- 
mitted with an actual intentiou to defraud the government. That sec- 
tion, however, was repealed by section 29 of Act June 10, 1890, c. 407, 
26 Stat. 141, and it has been held in United States v. One Pearl Neck- 
lace, 111 Fed. 164, 49 C. C. A^ 287, 56 L. R. A. 130, that in actions to en- 
force a forfeiture under section 2802 of the Revised Statutes [U. S. 
Comp. St. 1901, p. 1873] it is not incumbent upon the government to 
prove that the owner of the goods intended to defraud the revenue. 
This décision rests upon the principle "that, where a statute imposes a 
duty upon a citizen, for the protection of the revenue, or for any other 
spécifie purpose, to do spécifie acts, and establishes penalties or for- 
feitures as a part of the conséquences of not doing the required acts, 
the motive of the person incurring the penalty has nothing to do with 
it." United States v. One, Pearl Necklace (D. G.) 105 Fed. 359. While 
in this case there was no intention on the part of the défendant to de- 
fraud the revenue,, still the évidence shows that his failure to comply 
with the requirements of section 2802 was intentional, and this was ail 
the government was required to prove to entitle it to recover in this 
proceeding. Thisrule may seem harsh, but its apparent hardship is 
greatly modified by the fact that "the statutes confer upon the Secre- 
tary of the Treasury the widest discrétion to remit forfeitures and pen- 
al'ies accruing for a violation of the customs and revenue laws. This 
discrétion has always been liberally exerted in cases where violation 
was unintentional or excusable upon any considération." United States- 
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v. One Pearl Necklace, 111 Fed. 164, 49 C. C. A. 287. The courts, 
however, are without authority to relax the rule. 

2. Paragraph 697, Act July 24, 1897, c. 11. § 2, Free List, 30 Stat. 
202 [U. S. Comp. St. 1901, p. 1689], provides: 

"That in case of résidents of the United States returning from abroad, ail 
wearing apparel and other Personal effeets taken by them out of the United 
States to foreign countries shall be admitted free of ail duty, without regard 
to value, upon their identity being established, under appropriate rules and 
régulations to be prescribed by the Seeretary of the Treasury, but no more 
than one hundred dollars in value of articles purchased abroad by such rési- 
dents of the United States shall be admitted free of duty upon their return." 

It is claimed by the défendant that Under the first clause of this para- 
graph, the wearing apparel and other personal effeets found in his 
baggage taken by him to Manila and thence to Japan, and thence to the 
United States, were not dutiable, and therefore he incurred no penalty 
in the failure to mention the same at the time of making entrv of his 
baggage ; and in regard to the purchases made in Japan, the défendant 
claims that articles of the value of $100 were entitled to be admitted free 
of duty. The questions thus presented, and particularly the latter, can- 
not be said to be entirely free from doubt, but, in my opinion, the pro- 
vision of the statute above quoted is not applicable in a proceeding like 
this. It is intended for the guidance of the customs officers and for the 
Circuit Court in reviewing décisions of the Board of General Appraisers, 
under section 15, Act June 10, 1890, c. 407, 26 Stat. 138 [U. S. Comp. 
St. 1901, p. 1933] , when the person claiming the benefit of its exemptions 
has complied with the requirements of the law in respect to the déclara- 
tion and entry of his baggage and personal effeets. In other words, the 
statute confers a privilège or benefit, which can only be claimed by 
one who has complied with the provisions of the law made for the pro- 
tection of the revenues. The articles therein referred to are to h" 
admitted free of duty by the customs officers upon légal entry thereof, 
and not otherwise. This is clearly so as to wearing apparel and 
other personal effeets taken out of the United States to foreign 
countries, which are to be admitted free after their identity has 
been established under appropriate rules and régulations prescribed 
by the Secretâry of the Treasury. United States v. Dominici et al., 
78 Fed. 334, 24 C. C. A. 116. And I am inclined to think that under 
a preper construction of the statute articles not exceeding $100 in 
value, purchased abroad by résidents of the United States, can only 
be admitted free when duly entered at the customs office, and after 
appraisement by the proper officers. The customs officers are to 
détermine, not only the value of such articles, but whether they 
may be properly classified as baggage or personal effeets, because 
it is only to such articles that this clause of the statute applies, and 
one of the régulations of the Treasury Department introduced in 
évidence requires that passengers shall be notified that :^ 

"Résidents of the United States returning from abroad should prépare a de- 
tailed list of ail articles purchased or otherwise obtained abroad, and the price 
paid therefor, or the value thereof, specifying separately wearing apparel, ar- 
ticles of personal adornment, toilet articles, and similar personal effeets. The 
exemption of $100 allowed by law will be made by the appraiser at the dock. 
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Articles, inoluding wearing apparel, will be appraised at the market priée in 
the country where purchased." 

The statute does not contemplate that in an action to enforce the 
forfeiture or penalty prescribed by section 2802 of the Revised Stat- 
utes [U. S. Comp. St. 1901, p. 1873] the court shall be required 
to make an appraisement of the value of the wearing apparel or 
other personal effects contained in the baggage of the passenger, for 
the purpose or ascertaining what portion, if any, would hâve been 
entitled to admission free of duty if a proper déclaration and entry 
thereof had been made before the customs ofïicers. The only ques- 
tions for thé court to détermine in such an action are whether the 
goods sought to be forfeited are such as fall within the gênerai 
description of goods subject to duty, and, if so, were they, at the 
time of making entry of the baggage in which they were found, 
mentioned to the collector before whom such entry was made, and, 
if not, was the failure to so mention them intentional? 

3. I find the value of the merchandise mentioned in the déclaration 
to be $552, and the government is entitled to recover as against the 
défendant a judgment for three times that sum and costs. 



FARMERS' LOAN & TRUST CO. v. CITY OF SIOUX FALLS et al 
(Circuit Court, D. South Dakota, S. D. July 11, 1904.) 

1. Municipal Corporations — Grant of Waterworks Franchise— Implied 

Contract. 

The granting of a franchise by a city to a water company to construct 
and maintain waterworks to supply water for public use does not raise an 
implied contract that the city will not itself construct and maintain a 
waterworks System in compétition with that of the grantee. 

2. Same — Construction oe Grant — Compétition by City. 

Where a city having power to grant a franchise to a water company 
to occupy its streets, but not to grant a perpétuai exclusive right, entered 
into a contract which purported to grant the exclusive privilège of laying 
and maintaining water pipes in its streets, and by which it agreed to pay 
certain rentals for hydrants, such contract to continue in force for 20 
years, such contract and grant did not, either expressly or by implication, 
prevent the city from constructing and operating waterworks of its own 
after the expiration of the 20 years, provided it has the constitutional and 
statutory power to do so, and the water company would be without rem- 
edy for any damage resulting to it from the compétition so created. If, 
however, the city has no such power, the company was justified in invest- 
ing its money in reliance thereon, and is entitled to an injunction restrain- 
ing it from constructing competing works, which will resuit in irréparable 
loss and damage to its own property, and for which its property will be 
taxed. 

8. Mqrtgaoe— Rights of Mortsagee— Suit to Enjoin Injury to Mortgaged 
Property. 

The mortgagee of a water company has such an interest in the prop- 
erty of the company pledged as security as entitles it to maintain a suit 
to enjoin thé city from constructing and maintaining a rival water System, 
the effect of which will be to cause irréparable damage to such security, 
on the ground that the city bas no constitutional or statutory power to 
build such works. 



FARMERS' LOAN & TRUST CO. V. CITY OF SIOUX FALLS. 891 

4. Municipal Coepobations— Poweb to Constbttct Watebwoeks— Constitu- 

tional llmit of indebtedness. 

Const. g. D. art. 13, § 4, as originally adopted, provided that "the debt 
of any county, city, town, school district or other subdivision shall never 
exceed five per centum upon the assessed value of the taxable property 
therein," the debts then existing to be ineluded in Computing the amount 
of légal indebtedness. By subséquent amendments, the last of which was 
adopted in 1902, a proviso was added allowing counties, etc., to incur "an 
additional indebtedness, not exceeding ten per centum" upon the assessed 
valuation of the taxable property therein for the year preceding that in 
which the indebtedness was incurred, for the purpose of providing water 
for irrigation or domestic uses. Held, that the indebtedness authorized 
by the amendment was "additional" to the 5 per centum to which the 
indebtedness for gênerai purposes was Hmited, and not additional to its 
existing indebtedness, whatever its amount inight be ; and that a city al- 
ready indebted to an amount nearly equal to 15 per cent, of the assessed 
value of the property therein for the preceding year had no power to 
construct waterworks by an issue of bonds which would increase its in- 
debtedness to 23 per cent of its assessed valuation. 

5. Fédéral Courts— Followinq State Décisions. 

Where rights involved in a suit in a fédéral court were acquired on the 
faith of a constitutional or statutory provision of a state, the court is not 
bound by a construction subsequently placed on such provision by the 
highest court of the state, but is required to exercise its own independent 
judgment as to such construction. 

6. Municipal Corporations— Consteuction of Watebwoeks— Legality of 

Indebtedness. 

Const. S. D. art 13, § 4, was amended in 1902 by adding a proviso that 
the additional 10 per cent, of indebtedness which a county or municipality 
was thereby authorized to incur for water purposes should be based on the 
assessed value of the property therein for the preceding year, whereas 
preViously the assessment of no particular year was specified. It also 
provided that no such indebtedness should be incurred unless authorized 
by a vote in favor thereof by a majority of the electors of such county or 
municipality. Held, that a city had no authority to issue bonds there- 
under for waterworks on a vote taken before its adoption, under a statute 
providing that a majority of the electors should be determined by the vote 
for mayor at the last preceding city élection, but that, in order to create a 
valid indebtedness, an élection must hâve been held after the adoption of 
the amendment, and in strict accordance with its provisions. 

7. Same— Validity of Election to Authoeize Bonds— Coupling Alterna- 

tive Peopositions Togethee. 

Sess. Laws S. D. 1899, p. 62, c. 53, §§ 1, 2, which grant the power to 
cities of the first class on the vote of the electors thereof to issue bonds 
"for the purpose of constructing, equipping, maintaining, and operating 
or purehasing a System of waterworks," do not authorize the submission 
of the question of issuing bonds for the purpose of "constructing » * * 
or purehasing" a System of waterworks ; and a vote on the question so 
submitted confers no power to issue the bonds, since a voter is given no 
choice between the two propositions, but is compelled to vote for or 
against both. 

In Equity. Suit for injunction. On final hearing. 

The original bill in this case was filed on November 30, 1901, by the Farmers' 
Loan & Trust Company, a corporation of the state of New York, against the 

11 4. Constitutional and statutory limitations of municipal indebtedness, see 
note to City of Helena v. Mills, 36 C. Ç. A. 6. 

1Î 5. State laws as rules of décision in fédéral courts, see notes to Griffin v. 
Overman Wheel Co., 9 C. C. A. 548 ; Wilson v. Perrin. 11 O. O. A. 71 ; Hill v. 
Hite, 29 C. C. A. 553. 

See Courts, vol. 13, Cent. Dig. § 957. 
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city of Sioux Falls, S. D., George W. Burnside, mayor, B. G. Ledyard, auditor, 
John Oison, treasurer, and H. N. Gates, John Mallanney, Thomas S. Roberts, 
Jonah Jones, J. M. Neil, F. A, Marvin, Iver L. Bratager, J. M. O'Neill, Alex- 
ander Reid, W. H. Ramsey, Thomas J. Bushell, and David Park, aldermen, of 
said city, ail being citizens and résidents of tlie state of South Dakota, and 
W. S. Kuhn, a citizen of the state of Pennsylvania, and Sioux Falls Water 
Company and South Dakota Water Company, corporations of the state of 
South Dakota. The bill was flled by the Farmers' Loan & Trust Company for 
the purpose of restraining the city of Sioux Falls from proceeding to construct 
and establish a System of waterworks in said city, to be opéra ted and main- 
tained by said city for the purpose of supplying water to itself and its inhabit- 
ants, for the reason that the construction and opération of such a System 
of waterworks would impair, if not wholly destroy, the revenues which were 
being earned by the South Dakota Water Company in furnishing the city of 
Sioux Falls and its inhabitants with water under and in pursuance of the 
contract between the city of Sioux Falls and W. S. Kuhn, hereinafter referred 
to. The South Dakota Water Company, Sioux Falls Water Company, and 
W. S. Kuhn answered the original bill, and also flled a cross-bill against their 
codefendants and the complainant, the Farmers' Loan & Trust Company. The 
city of Sioux Falls and the remaining défendants demurred to the original bill 
and to the cross-bill. The démurrers were subsequently argued, and, by the 
court, overruled, for the reason that the city of Sioux Falls had no right or 
authority, during the existence of the contract hereinafter mentioned, to es- 
tablish a System of waterworks to furnish water to itself and its inhabitants, 
in compétition with the South Dakota Water Company. The city and tlie 
other demurring défendants then answered the original bill and cross-bill. No 
further proceeding was had in the case until October 16. 1903, when an 
amended and supplemental cross-bill was, by leave of court, flled by the South 
Dakota Water Company, W. S. Kuhn, and the Sioux Falls Water Company, 
making défendants the same parties who were the défendants in the original 
cross-bill. The Farmers' Loan & Trust Company answered the original 
cross-bill and also the amended and supplemental cross-bill. The city .of Sioux 
Falls, and the same défendants who demurred to the original bill and to the 
original cross-bill, again demurred to the amended and supplemental cross- 
bill. This demurrer came on for argument, and, by the court, was overruled. 
At the same time that the demurrer to the amended and supplemental cross- 
bill was argued a motion for a temporary injunction, based upon ail the 
pleadings in the case, was made and heard, and at the time of overruling the 
demurrer to the amended and supplemental cross-bill this court granted a 
temporary writ of injunction restraining the défendant the city of Sioux Falls 
from proceeding ahy further in the construction of a System of waterworks 
for the purpose of supplying itself and its inhabitants with water, and to be 
constructed and maintained by the taxation of the citizens thereof. As a con- 
dition of granting said temporary writ of injunction the court required the 
South Dakota Water Company to exécute a bond in the sum of $200.000, con- 
ditioned to pay ail damages which might arise by reason of the granting of 
said temporary writ. At the time of making the motion for the temporary 
writ, the South Dakota Water Company made an offer to the effect that, in 
case either the city or itself was successful in this litigation, it would take the 
plant or system of waterworks, so far as it had been constructed by the city, 
from the city at its actual cost, and the bond given upon the granting of said 
temporary writ also is conditioned for the faithful performance of this offer, 
and the granting of the writ was conditional both as to the exécution of the 
bond and the performance of this offer. Upon the overruling of the demurrer 
the city and the demurring défendants answered the amended and supple- 
mental cross-bill, and the caçe, after testimony had been taken, came on for 
hearing upon the merits. 

The facts established by the pleadings and proof, so far as they are ma- 
terial to the décision arrived at in this case, are as follows : On April 9, 1884, 
the city of Sioux Falls, then being a municipal corporation acting under a 
spécial charter granted by the Législature of the territory of Dakota, entered 
into a contract with onë W. S. Kuhn, of the city of Pittsburg, Pa„ and his 
associâtes, successors, and assigns, for the purpose of obtaining a supply of 
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water for the city of Sioux Falls and its inhabitants. In the first part of said 
contract is found the following language : 

"That said party of the flrst part has granted to the said party of the second 
part the exclusive privilège of laying water pipes for public use beneath the 
surface of the highways of said city, with ail necessary facilities and privilèges 
for laying water pipes for public use beneath the surface of the highways of 
said city, with ail necessary facilities and privilèges for laying and repairing 
said water pipes from time to time as saine may become necessary." 

In considération of this privilège, W. S. Kuhn, his associâtes, successors, 
and assigns, agreed to construct withm the city of Sioux Falls a System of wa- 
terworks sufflcient to supply a constant and sufiicient supply of pure water to 
every citizen in said city requiring it for ordinary house use, upon condition 
of such citizen or citizens paying to said W. S. Kuhn, his associâtes, successors. 
and assigns, quarterly, in advance, of the usual charges for water privilèges at 
rates not exceeding those at présent charged in Kansas City, Mo., Council 
Bluffs, Iowa, Quincy, 111., and Lincoln, Neb. Said Kuhn further agreed to 
erect at once on the line of the water pipes to be placed in the streets of said 
city, and maintain in good repair, 40 fire hydrants of the kind known as 
"double delivery," to hâve a certain capacity specifled in the contract ; the city 
by said contract agreeing to pay to said Kuhn, his associâtes, successors, and 
assigns, the annual sum of $3,000, in quarterly installments, for the water to 
be supplied from said hydrants for fire protection and other public purposes. 
And said contract further provided that said W. S. Kuhn, his associâtes, suc- 
cessors, and assigns, should, whenever required by the city, furnish additional 
hydrants, and this has been done up to the number of 117. And said W. S. 
Kuhn further agreed to extend at any time the original pipe line of said 
System of waterworks, when so required by the party of the first part. Para- 
graph 9 of said contract is in the following language : 

"It is further understood and agreed by the parties to this contract that the 
same shall continue in full force and effect for and during the period of 
twenty years from April 9, 1884, with the privilège for the party of the first 
part to purchase this waterworks from party of the second part, his successors 
or assigns, on the expiration of ten years, by appraisement by disinterested 
parties of three persons, one elected by the party of the first part, another 
by the party of the second part, and a third chosen by the two thus named, and 
if not purchased then, the same privilège is granted at each successive flve 
years." 

W. S. Kuhn, his associâtes, successors, and assigns, so far as this record is 
concerned, hâve complied with ail the obligations of said contract on their 
part, and the city has received its supply of water for public purposes and 
for the use of the inhabitants of said city from said company ; said system 
of waterworks having been enlarged from time to time during the 20 years 
since April 9, 1884, until it now represents an expenditure of some $481,000 ; 
said enlargements of the water System being required by the growth of the 
city of Sioux Falls and by the request of the city council of said city from 
time to time. Said system of waterworks has been largely extended. The 
Farmers' Loan & Trust Company is a corporation of the state of New York, 
authorized to become trustée In mortgages or deeds of trust. The Sioux Falls 
Water Company is a corporation organized in the year 1884 under and by 
virtue of the laws of the territory of Dakota for the purpose, among other 
things, of constructing and operating waterworks in and adjacent to the city 
of Sioux Falls, for the purpose of supplying water for municipal, fire, do- 
mestic, and other purposes within the limits of said city and other territory 
adjacent thereto. The South Dakota Water Company was 1 originally incorpo- 
rated and organized under the laws of the state of South Dakota on the 28th 
day of June, 1890, for the purpose of acquiring, purchasing, constructing, and 
operating waterworks in and adjacent to the city of Sioux Falls, and other 
cities, towns, and villages in the state of South Dakota, for the purpose of 
supplying water for fire, domestic, and other purposes, and to acquire, pur- 
chase, hold, and pledge any franchises, rights, and properties of any water- 
works or water companies in said state ; also to acquire, purchase, and hold 
such real estate as its legitimate purposes might require, and to transfer, sell. 
and convey any and ail property owned by it, and to borrow money, issue bonds, 
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notes; ; and other obligations, and to secure the same by mortgage upon any and 
ail rights then owned or thereafter acquired by it. On or about the 22d day 
of July, 1885, the said W. S. Kuhn, by assignaient in writing, duly sold, as- 
signed, transferred, and conveyed to the Sioux Falls Water Company ail bis 
right, title, and interest in and to and under said agreement entered into with 
the said city. On or about the 30th day of June, 1890, the said Sioux Falls 
Water Company duly granted, bargained, sold, and conveyed to the défendant 
the South Dakota Water Company ail the property, lands, and franchises, in- 
cluding its waterworks plant, in and adjacent to the city of Sioux Falls, and 
ail its rights, privilèges, powers, and immunities under and by virtue of said 
agreement made between the said Kuhn and the said city of Sioux Falls, and 
that the said South Dakota Water Company has been, since the date of that 
assignment, and still is, in the possession and enjoyment of said property, 
waterworks, and franchises as the owner thereof. That on the lst day of July, 
1890, the South Dakota Water Company was indebted in a large sum of money 
for the purchase priée of said waterworks, real estate, property, franchises, 
and improvements theretofore purchased by said South Dakota Water Com- 
pany from the Sioux Falls Water Company, and for the purpose of paying 
said debt and for providing for future extensions, betterments, and improve- 
ments, and also for the purpose of exchanging and retiring $60,000 outstanding 
flrst mortgage bonds of the Sioux Falls Water Company of date July 1, 1884, 
which were a flrst lien upon said waterworks and franchises ; and in order to 
meet the requirements and necessities of the city of Sioux Falls and its in- 
habitants, under the terms of said agreement aforesaid, said South Dakota 
Water Company on said date executed to the Farmers' Loan & Trust Company 
three hundred bonds, numbered consecutively from 1 to 300, inclusive, each of 
the dénomination of $1,000, aggregating $300,000, and payable by the terms 
thereof in lawful money of the United States at the office of the Farmers' 
Loan & Trust Company in the city of New York on July 1, 1910, with interest 
from the date thereof at the rate of 6 per cent, per annum, payable on the lst 
days of January and July in each year. That for the purpose of securing the 
payment of the said bonds the said South Dakota Water Company on said 
July 1, 1890, executed and delivered to the said Farmers' Loan & Trust Com 
pany its mortgage deed, or deed of trust, wherein and whereby it did grant, 
bargain, sel], and assign, set over, transfer, alien, release, convey, and confirm 
to the said Farmers' Loan & Trust Company, its successor and successors in 
the trust thereby created, ail and singular its waterworks hereinafter men- 
tioned, situated in and near the city of Sioux Falls, in Minnehaha county and 
state of South Dakota, together with ail lands, rights, and interests in lands, 
machinery, outflts, pipes, pipe lines, réservoirs, hydrants, rights, privilèges, and 
franchises, and any and ail property or estate, Personal, real, or mixed, then 
or now owned or which might thereafter be acquired by the said South Da- 
kota Water Company, with ail tenements, hereditaments, and appurtenances 
to any of the same belonging, and ail revenues, rents, incomes, and privilèges 
from any of the same or from any other source arising or coming, and also ail 
deeds, mortgages, leases, contracts, and ail muniments of title to any real or 
Personal property in the state ; and for further assurance it was provided in 
said deed of trust that ail rights of action thereafter should be vested exclu- 
sively in said Farmers' Loan & Trust Company as such trustée. That in and 
by said mortgage the Farmers' Loan & Trust Company acquired, and ever 
since has had, and still has, an estate in and a lien upon ail property, real, 
Personal, and mixed, of the said South Dakota Water Company and its rev- 
enues, to secure and insure the payment of ail of said bonds with the coupons 
thereto attached. That in and by the terms of said mortgage or deed of trust 
said South Dakota Water Company covenanted and agreed that, in addition to 
the payment of interest, and in order to provide a fund for the payment and 
retirement of the principal of said bonds, it, the said South Dakota Water Com- 
pany, would, beginning with its receipts on the lst day of July, 1895, and 
continuing during the existence of the lien of the mortgage debt, pay over to 
the said trustée on the lst days of July and January in each and every year 
an amount equal to 10 per centum of the net income after satisfying the in- 
terest requirements of the said bonds of the Sioux Falls Water Company of 
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July 1, 1884. That the Farmers' Loan & Trust Company, as trustée, should 
use the said fund in redeeming the said bonds. The said South Dakota Water 
Company f urther, in and by said mortgage or deed of trust, transf erred and 
set over to the Farmers' Loan & Trust Company and its successors ail its 
claims and demands against the city of Sioux Falls not used for the payment 
of interest as provided in said mortgage of Sioux Falls Water Company of 
July 1, 1884, during the existence of any part of the mortgage debt so secured 
by said conveyance for the use of flre hydrants and other public purposes by 
virtue of the contracts of said South Dakota Water Company with the city of 
Sioux Falls. That the water rentals payable by the city of Sioux Falls under 
the contract thereinbefore referred to are necessary and essential to pay the 
principal and interest upon the bonds secured by the deed of trust hereinbefore 
referred to. Under the provisions of the said deed of trust $290,000 of the 
said bonds hâve been negotiated and sold and delivered for the purposes afore- 
said, and are now outstanding and unpaid, and are in the hands of divers and 
sundry persons and corporations ; and that this suit is brought by the Farmers' 
Loan & Trust Company, as it believes it to be its duty to protect said securities 
in behalf of the holders of said bonds. That the total revenues inuring to the 
South Dakota Water Company under and by virtue of the contract made with 
Kuhn amounts annually to about the sum of $23,404. That the only means of 
paying the bonds and interest thereon, hereinbefore referred to, are the revenues 
received from the city of Sioux Falls and its inhabitants for supplying water. 
That the South Dakota Water Company, in addition to the System of water- 
works hereinbefore described, is the owner of real estate in said city, which 
was assessed for the year 1901 at the sum of $1,725, for the year 1902 $1,755, 
and for the year 1903 $1,571 ; and that the assessed valuation of the personal 
property of said South Dakota Water Company in said city of Sioux Falls for 
the year 1901 was $37,500, for the year 1902 $86,000, and for the year 1903 
$90,000 ; making an aggregate assessed valuation of real and personal property 
for the year 1903 of $91,871. That the annual taxes upon said real and 
personal property for the year 1901 were $2,087, for the year 1902 $4,861, and 
for the year 1903 the sum of $4,244; the total levy for ail purposes for the 
year 1903 being 46.2 mills on the dollar. That in the month of October, 1901, 
the mayor and city council of the said city of Sioux Falls passed an ordinance 
in the following language : 

"An ordinance declaring it necessary to call a spécial élection for the pur- 
pose of submitting to the légal voters of the city of Sioux Falls the question 
whether bonds shall be issued for the purpose of constructing, equipping, 
maintaining and operating or purchasing a System of waterworks and the 
mode of conducting the same. 

"Be it resolved by the city council of the city of Sioux Falls : 

"Section 1. That a spécial élection be held on Tuesday November 5, A. D., 
1901, for the purpose of submitting to the légal voters of the city of Sioux 
Falls, South Dakota, the question whether the said city of Sioux Falls shall 
issue its bonds to the amount of $210,000 for the purpose of constructing, 
equipping, maintaining and operating or purchasing a System of waterworks 
for the use and benefit of said city for providing water for domestie uses. 

"Sec. 2. The question submitted to the légal voters of said city as provided 
in section 1 shall be as follows : Shall the city of Sioux Falls issue its bonds 
to the amount of $210,000 for the purpose of constructing, equipping, maintain- 
ing and operating or purchasing a System of waterworks for the uses and pur- 
poses of said city and for providing water for domestie uses? 

"Sec. 3. Said élection shall be conducted and the ballots therefor prepared 
and the voting for or against said proposition shall be in the same manner as 
in the case of regular annual élections in said city, and the votes shall be 
canvassed and counted and the resuit declared in the same manner as for said 
élection so held at the regular annual élection in said city and ail rules and 
régulations prescribed by statute relative to the manner of voting and declar- 
ing the resuit and canvassing the vote shall be in the same manner as pre- 
scribed by statute in the case of regular annual élection. 

"Sec. 4. This ordinance shall be in force and take effect from and after its 
approval and publication." 
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And In Connection with said ordinance, on October 15, 1901, passed the fbl- 
towiiig resolution: 

"Be it resolved by the city couneil of the city of Siouï Falls: 

"That a spécial eleetlon be held on the flfth (5) day of November, A. D. 
1901, for the purpose of submitting to the légal voters of the city of Sioux 
Falls, South Dakota, the question whether the sald city of Sioux Falls shall 
issue its bonds for the purpose of constructing, equipping, maintaining and 
operating or purchasing a System of Waterworks to provide water for domestie 
uses. 

"Also resolved, that the amount of bonds to be issued shall be two hundred 
and ten thousand ($210,000) dollars to run twenty (20) years from the date of 
their issuance, and shall bear interest not to exeeed flVe per cent, per annum, 
and the purpose for whidh said bonds are to be issued is to construct, equip, 
maihtain and operate or purchase a System of waterworks to provide water 
for domestie uses. 

"Also resolved, that the question to be submitted at said spécial élection 
and the ballots to be voted at said spécial élection shall read as follows : 

" 'In favor of the proposition of issuing bonds to the extent of two hundred 
and ten thousand ($210,000) dollars for the purpose of providîng water for do- 
mestie uses.' 

" 'Against the proposition of issuing bonds to the extent of two hundred 
and ten thousand ($210,000) dollars for the purpose of providing water for do- 
mestie uses.' 

"Also resolved, that said spécial élection shall be conducted and the votes 
cast thereat shall be counted, returned and canvassed in such manner as is 
now provided by law in the case of regular annual élections." 

And in pursuance of said resolution the notice of spécial élection Was given, 
which, so far as is material to the décision of this case, was as follows : 

"Be it resolved by the city couneil of the city of Sioux Falls : 

"That notice is hereby given that a spécial élection will be held on Tuesday, 
November 6th, A. D. 1901» for the purpose of submitting to the légal voters 
of the city of Sioux Falls, South Dakota, the question whether the said city 
of Sioux Falls shall issue its bonds to the amount of two hundred and ten 
thousand ($210,000) dollars to run twenty (20) years from the date of their 
issuance and to bear interest not to exeeed five (5) per cent per annum, said 
bonds to be issued for the purpose of constructing, equipping, maintaining and 
operating or purchasing a System of waterworks to provide water for domestie 
uses. 

"The question to be submitted at said spécial élection and the ballots to be 
voted at said spécial élection shall be as follows : 

" 'In favor of the proposition of issuing bonds to the extent of two hundred 
and ten thousand ($210,000) dollars for the purpose of providing water for 
domestie uses.' 

" 'Against the proposition of issuing bonds to the extent of two hundred and 
ten thousand ($210,000) dollars for the purpose of providing water for do- 
mestie uses.' " 

In pursuance of said ordinance, resolution, and notice of spécial élection, a 
spécial élection, which it is claimed authorized the issuance of the said $210,- 
000 of bonds mentioned in said ordinance and resolution, was held. In the 
summer of 1903, $210,000 of the bonds of said city were issued and sold, and 
the city has received the sum of $182,300 as the proceeds of said bonds, and 
lias expended in the construction of the proposed water plant for itself about 
the sum of $150,000. That the assessed valuation of property subject to taxa- 
tion in the city of Sioux Falls for the year 1901 was $2,510,671, for the year 
1902 $2,739,598. and for the year 1903 $3,481,988. That the indebtedness of 
the city of Siour Falls in the year 1903 and at the time the said $210,000 of 
bonds were issued by said city was $391,000. That the indebtedness of the 
city of Sioux Falls in the year 1903 and at the time the bonds hereinbefore 
ref erred to were Issued, based upon the assessed value of the property of said 
city for the year 1903, was bétween 14 and 15 per cent. That the addition to 
said indebtedness of the sum Of $210,000 would rnake the indebtedness of the 
city of Sioux Falls, flguring on the same assessed valuation, over 21 per cent 
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ant South Dakota Water Co. 
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Before SANBORN, Circuit Judge, and CARLAND, District Judge. 



CARLAND, District Judge, after stating the case as above, de- 
livered the opinion of the court. 

In this opinion the Farmers' L,oan & Trust Company will be called 
"complainant," the South Dakota Water Company "water company," 
and the city of Sioux Falls '*the city." 

Upon this record the complainant and the water company insist 
that the city must be enjoined from proceeding further in the con- 
struction and opération of a System of waterworks of its own for 
supplying itself and the citizens of said city with water for public 
and domestic uses in compétition with the défendant water company, 
the complainant and défendant water company claiming that the con- 
struction and opération by the city of a System of waterworks, to 
be supported by taxation, would absolutely ruin the plant and rev- 
enues of the water company, in which the complainant and the water 
company are interested, the water company as owner and the com- 
plainant as trustée for the holdersof bonds issued under the trust 
deed executed to it by the water company upon the property, fran- 
chises, rentals, and income of the water company. The évidence 
conclusively established that the construction and opération of a Sys- 
tem of waterworks by the city will inflict grave, nay, irréparable, 
injury upon the complainant and upon the water company. It will 
institute a ruinous compétition between their business and that of 
the city, and will impose a tax upon their property, so that the secu- 
rity of the complainant and the value of the property of the water 
company will be practically destroyed. The complainant and the 
water company are therefore entitled to the relief which they seek, 
unless the city has the right, under the Constitution and the statutes 
of the state, to inflict this serious damage. Every one has a right to 
the fruits and advantages of his property, skill, and industry, and to 
its protection against every injury not justified by the law. Dam- 
ages infîicted by authority of law are, indeed, a part of that great 
mass of wrongs termed "damnum absque injuria," for which neither 
law nor equity furnishes a remedy. But damages inflicted without 
the authority or in violation of the law are never remediless. The 
threatened injury in the case at bar is not debatable. The only ques- 
tion is whether or not its infliction is justified by the law. The com- 
plainant and the water company insist that it is without justification, 
(1) because the city is not authorized to inflict, but is prohibited from 
infiicting, it, by the Constitution and the statutes of the state of 
South Dakota, which forbid it to construct and maintain its water- 
works ; and (2) because it agreed by the contract of April 9, 1884, 
that it would not do so, and that Kuhn and his associâtes should 
hâve the exclusive privilège of constructing and maintaining such 
131 F.— 57 
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works in the city of Sioux Falls. If either of thèse propositions is 
tenable/ the complainant and the water company are maliifestly enti- 
tled to an injunction. In the discussion of thèse propositions the 
right of the water company and of the complainant to a perpétuai 
injunction by virtue of the contract will first be considered. In the 
discussion of this right the assumption will be indulged that under 
the constitution and laws of the state the city is authorized to con- 
struct and maintain its own waterworks, and the question presented 
by that proposition will be later considered. Ail that is said in the 
considération and détermination of the question whether the contract 
entitles to relief is based upon this assumption. 

In the view of this case which the court has been compelled to 
adopt, it is unnecessary to consider or décide whether Or not the 
privilège to lay and operate the water mains granted to Kuhn and 
his assigns continued after the expiration of the 20 years specified 
in the contract, becausô the city has neither taken nor threatened 
any action inconsistent with this continuante. When, if ever, it 
attempts to prevent the exercise of this privilège, it will be time 
enough to consider its duration. The material question which the 
contract now présents is whether the grant of the "exclusive privi- 
lège" contained in it estops the city, if otherwise lawfully authorized 
to do so, from constructing, completing, and maintaining its own 
waterworks. It is conceded by counsel for the complainant and the 
water company that the word "exclusive" in the contract between 
the city and Kuhn, if construed to exclude every person perpetually, 
would be void as against public policy; but that the word "exclu- 
sive" must be construed as having the efïect of an agreement on the 
part of the city not to construct and maintain a System of waterworks 
in the city of Sioux Falls in compétition with the water company. 
As bearing upon the complainant's and water company's claim based 
upon or arising out of the contract of April 9, 1884, we believe that 
the following propositions are sound : 

First. The city of Sioux Falls, on April 9, 1884, had no power to 
grant to W. S. Kuhn a perpétuai exclusive franchise or privilège for 
laying water pipes for public use beneath the surface of the high- 
ways of said ! city. Auihorities in support of this proposition need 
not be cited, as counsel for complainant and the water company, at 
the argument, conceded its correctness. 

Second. On April 9, 1884, the city of Sioux Falls had the power to 
grant the privilège to W. S. Kuhn to lay water pipes for public use 
beneath the surface of the highways of said city for a reasonable time. 
This proposition needs no discussion in view of the fact that for 20 
years the city and the water company hâve performed their several 
obligations under the contract referred to. 

Third. The city had the power by an express contract to renounce 
its authority to construct and maintain waterworks itself during the 
time which it would be proper and lawful to grant the privilège to a 
third party. Walla Walla City v. Walla Walla Water Co., 172 U. S. 
1, 19 Sup. Ct. 77, 43 L. Ed. 341. 

Fourth. The grant of the privilège by the city to W. S. Kuhn to 
lay water pipes beneath the surface of the highways of said city for 
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public use did not imply that the city would not itself construct and 
maintain a rival waterworks System. Skaneateles Waterworks Co. 
v. Skaneateles, 184 U. S. 354, 22 Sup. Ct. 400, 46 L. Ed. 585 ; City of 
Joplin v. S. W. Missouri Light Co., 191 U. S. 150, 24 Sup. Ct. 43, 48 
L. Ed. 127. 

Fifth. The word "exclusive" in the contract between the city and 
W. S. Kuhn is insufficient to raise the implication that the city, by the 
tise of said word, thereby agreed to renounce its power to construct 
waterworks itself, because (1) such is not the ordinary meaning of 
the word; (2) because it is conceded that under the law the word 
"exclusive," if given its usual interprétation, would render the exclu- 
sive feature of the contract void; (3) because the express provision 
of the contract of the city to take water for a term of 20 years raises 
the contrary implication that, after the expiration of that 20 years, 
both parties intended that the city should be free to exercise its 
power to construct and maintain waterworks, or to obtain its water 
in any other lawful' way. 

Sixth. As the city is not bound by the contract to refrain from 
exercising its powers to construct and maintain waterworks, and as 
the terms of its contract with the complainant and the water company 
were that it should cease to hâve efïect on April 9, 1904, its sub- 
séquent construction and opération of waterworks for its own benefit 
and that of its citizens would not be a violation of any of the express 
or implied terms of this contract, and would not entitle the com- 
plainant or the water company to any relief, if, under the Constitu- 
tion and the statutes, the city had the lawful right to construct and 
operate them. If the city had lawful authority to build and operate 
rival works, neither the destructive compétition nor the dépréciation 
of the value of the property of the complainant and the water com- 
pany would entitle them to any relief, because the infliction of this 
loss would not violate any légal or moral duty of the city, would not 
break or impair the obligation of any of its contracts, and would 
not take away any private property without compensation, within the 
meaning of the Constitution and the law. Irréparable injury alone 
furnishes no ground for équitable interposition. Damage inflicted 
by lawful compétition is damnum absque injuria, and remediless. 
Skaneateles Waterworks Co. v. Skaneateles, 184 U. S. 354-367, 22 
Sup. Ct. 400, 46 L. Ed. 585 ; Lehigh Water Co. v. Easton, 121 U. S. 
388-390, 7 Sup. Ct. 916, 30 h. Ed. 1059. 

The gênerai doctrine that no légal damage arises from the lawful 
pursuit of another's rights and duties is well stated by the Suprême 
Court of Massachusetts in the case of Walker v. Cronin, 107 Mass. 
555, where, at page 564, the following language is used : 

"Every one has the right to enjoy the fruits and advantages of his own 
enterprise, industry, skill, and crédit. He has no right to be protected against 
compétition, but he has a right to be free from malicious and wanton inter- 
férence, disturbance, or annoyance. If disturbance or loss corne as a resuit of 
compétition, or the exercise of like rights by others, it is damnum absque in- 
juria, unless some superior right by contract or otherwise is interfered with. 
But if it come from the merely wanton or malicious acts of others, without 
the justification of compétition or the service of any interest or lawful purpose, 
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it then stands upon a différent footing, and falls within the prînciple of the 
authorities flrst referred to." 

See, also, Passaic Print Works v. Ely & Walker D. C. Co., 105 
Fed. 165, 44 C. C. A. 426, 62 L. R. A. 673. 

It is said that the complainant and the water company hâve invested 
more than $430,000 in their plant in the faith that the city would 
not construct and operate rival works. If this municipality is with- 
out authority, or if it was forbidden, to build and maintain a rival 
plant by the Constitution or by the statutes of the state, that fact 
raises a persuasive — a controlling — equity, which entitles the com- 
plainant and the water company to relief, because they had the right 
to invest their money and to establish their business in the faith that 
the city would not be permitted to violate the Constitution or the 
law to destroy their property or their business. But if the city was 
lawfully authorized to construct and operate a rival plant, there is 
nothing in the contract or in the investment to forbid it. The 
thought that underlies the suggestion under considération is that the 
city is equitably estopped by its acquiescence in the construction and 
opération of trie plant of the water company and by its silence from 
building and maintaining rival works. But if the city has lawful 
authority to build and operate a rival plant, the case lacks two essen- 
tial éléments of an estoppel — ignorance of the complainant and of the 
water company, and deceit or fraudulent concealment by the city. 
Neither of thèse is to be found in this case. Ail the parties to this 
controversy knew that at the end of the 20 years the contract would 
no longer bind the city not tb build and operate its own waterworks, 
because it plainly so declared. The city never made any concession 
or représentation to the contrary. If the city had lawful authority 
to build and maintain its own works, the damage from prospective 
compétition and taxation was irrémédiable. 

It is argued that an injûnction should be issued because the city 
is about to levy and collect a tax upon the property of the complain- 
ant and the water company for the purpose of constructing and main- 
taining its own works. But this contention is conditioned by the 
same considérations which hâve already been expressed. If the con- 
struction of the new works and the threatened taxation to build and 
maintain them is in violation of the Constitution and of the law, it 
is wrongful. It inflicts irréparable injury, and it présents an unan- 
swerable ground for an injûnction to forbid it. But if the city has 
lawful power to construct and maintain its own plant, it has the 
right tô tax the property of the complainant and of the water com- 
pany within its limits to pay for this construction and maintenance. 
The contract contains no express or implied agreement to the con- 
trary. 

We hâve been cited to the case of White v. City of Meadville, 177 
Pa. 643, 35 Atl. 695, 34 L,. R. A. 567, in support of the argument that 
a taxpayer may, sustain a bill upon a contract similar to that hère 
under considération to enjoin a city from constructing a rival plant, 
although it has lawful power to do so under the Constitution and 
the law. After an examination, however, of the décisions of the 
Suprême Court, so far as that court has had occasion to intimate its 
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opinion upon this subject, and after the reading of some other well- 
reasoned opinions, it is not probable, we think, that this proposition 
will ever commend itself to the favorable considération of that court. 
In the case of Hamilton Gas Light & Coke Co. v. Hamilton City, 
146 U. S., at page 268, 13 Sup. Ct. 93, 36 L. Ed. 963, the Suprême 
Court, Justice Harlan delivering the opinion, said : 

"It may be that the stockbolders of the plaintiff supposed at the time it 
became incorporated, and when they made their original investment, that the 
city would never do what is evidently contemplated by the ordinance of 3889, 
and it may be that the érection and maintenance of gasworks by the city at 
the public expense, in compétition with the plaintiff, will ultimately impair, 
if not destroy, the value of the plaintiff's works for the purpose for which 
they were established; but such considérations cannot control the détermina- 
tion of the légal rights of the parties." 

Again, in the same case it is said: 

"If parties wish to guard against contingencies of that kind, they must do 
so by such clear and explicit language as will take their contracts out of the 
established rule that public grants, susceptible of two constructions, must re- 
ceive the one most favorable to the public." 

In Stein v. Bienville Water Supply Co., 141 U. S. 67, 11 Sup. Ct. 
892, 35 L. Ed. 622, the Suprême Court said : 

"We are forbidden to hold that a grant, under législative authority, of an 
exclusive privilège, for a terni of years, of supplying a municipal corporation 
and its people with water drawn by means of a System of waterworks from a 
particular streain or river, prevents the state from granting to other persons 
tbe privilège of supplying, during the same period, the same corporation and 
same people with water drawn in like manner from a différent stream or 
river." 

A very instructive case is the case of North Springs Water Co. v. 
City of Tacoma, 58 Pac. 773, 47 L. R. A. 214, where it was directly 
held by the Suprême Court of the state of Washington that the grant 
of a franchise to a water company, without any words of exclusion 
or of limitation upon the right of the city, did not preclude the city 
from subsequently establishing waterworks of its own, although the 
resuit would be to destroy the value of the franchise. 

Our conclusion is that, if the city was lawfully authorized, under 
the Constitution and the statutes of the state of South Dakota, to 
construct and maintain its own waterworks in the way it threatens, 
and was proceeding to accomplish this end, then neither the franchise 
nor privilège granted to Kuhn and his assigns, nor any of the pro- 
visions of the city's contract with him, nor the investment made there- 
under and its threatened loss furnish any tenable ground to invoke 
the aid of a court of equity to prohibit the city from constructing 
and operating its own waterworks. State ex rel. Hamilton Gas & 
Coke Co. v. Hamilton, 47 Ohio St. 52, 23 N. E. 935 ; Westerly Wa- 
terworks Co. v. Westerly (C. C.) 80 Fed. 611; Thomson-Houston 
Electric Co. v. Newton (C. C.) 42 Fed. 723; Colby University v. 
Canandaigua (C. C.) 69 Fed. 671; Long v. Duluth, 49 Minn. 280, 51 
N. W. 913, 32 Am. St. Rep. 547; In re Borough of Millvale, 162 Pa. 
375, 29 Atl. 641, 644; Long Island Water Supply Co. v. Brooklyn, 
166 U. S. 685, 17 Sup. Ct. 718, 41 L. Ed. 1165; Svracuse Water Co. 
v. Syracuse, 116 N. Y. 167, 22 N. E. 381, 5 L. R. A. 546. 
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The question remains, has the city the lawful right, under the Con- 
stitution and the law, to construct and operate its own plant, and 
thereby inflict upon the complainant and upon the water company 
the irréparable injury which must follow its maintenance, and to tax 
their property to pay a part of- the expenses of committing this in- 
jury? If its proposed action is in compliance with the Constitution 
and the law, it is justifiable, and the complainant and the water com- 
pany are without remedy for the grave loss they must sustain. On 
the other hand, if its threatened action is in violation of the Con- 
stitution of the state, or if it is without lawful authority under the 
statutes, then its action is wrongful, unjustifiable, and, as the injury 
which will be infiicted upon the complainant and the water company 
must be irréparable, this wrongful action furnishes an unanswerable 
reason for the granting by a court of equity of the relief which they 
seek. 

It is contended that the right of the complainant and the water 
company to restrain the city from constructing its works and taxing 
the property of the complainant and the water company, upon the 
ground that the city has proceeded without authority of the statute, 
and in violation of the Constitution, may not be litigated in this case, 
because it is not a cause of action of the complainant, but one brought 
into the case by the cross-bill of the water company, separate from, 
and not germane to, the issues presented by the original bill and an- 
swer. A cross-bill which présents a matter that is not a subject of 
litigation between the complainant and the défendants or between 
the défendant who présents the cross-bill and the complainant, and 
which does not aid in the détermination of any of the issues pre- 
sented in the original suit, is demurrable, and must be dismissed ; but 
the right hère asserted is the right to relief against irréparable 
damage to the property of the complainant and the property of the 
water company alike, arising from the alleged illégal construction of 
the city waterworks and the alleged illégal taxation of the property 
of both complainant and the water company. It is a cause of action 
of the complainant, because the dépréciation of the property will de- 
prive the complainant of the security for the payment of the bonds, 
and the increased taxation and damage to the property is clearly 
alleged in the original bill. Our conclusion is that the question is 
presented whether or not the contemplated injury to the security of 
the complainant by the threatened compétition and taxation entitles 
the complainant to relief in case the city is proceeding without au- 
thority of law or in violation of the Constitution, and hence is in the 
position of a wrongdoer. 

It now appears that the water company has invested in its water- 
works System at Sioux Falls an amount in excess of $481,000 ; that 
the property created as a resuit of this investment has been lawfully 
acquired and is legally held; that the complainant has an interest 
in the property and the revenues derivable from the opération of 
the same to the extent of the indebtedness which the trust deed 
secures. The water company is the owner of the légal title. This 
property, being so situated, is entitled beyond question to the protec- 
tion of the law of the land. No person or corporation may invade 
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such rights of property as are held by the complainant and the watcr 
company, except in pursuance of law. As the establishment and 
opération of a System of waterworks by the city will practically ruin 
the security of the complainant and the property of the water com- 
pany, the serious question in this case is whether the city lias pro- 
ceeded in accordance with the law. If not, the injunction must be 
issued, because the complainant and the water company hâve no 
adéquate remedy at law. It must be conceded that where a munici- 
pality is prohibited from incurring any indebtedness for the con- 
struction of a System of waterworks except under certain conditions, 
then that municipality has no power to construct a System of water- 
works by means of the incurring of an indebtedness if thèse condi- 
tions do not exist. In other words, where a city has no power to 
incur an indebtedness for a particular purpose, it has no power to 
accomplish that purpose, or any part thereof, by means of the incur- 
ring of an indebtedness. Allen v. City of Davenport, 107 Iowa, 90, 
77 N. W. 532; City of Helena v. Mills, 94 Fed. 916, 36 C. C. A. 1; 
City of Walla Walla v. Walla Walla Water Co., 19 Sup. Ct. 77, 43 L. 
Ed. 341; Grant v. City of Davenport, 36 Iowa, 396; Citv of East 
St. Louis v. St. Louis Gaslight & Coke Co., 98 111. 415, 38 Am. Rep. 
97 ; Merrill Railway & Lighting Co. v. City of Merrill, 80 Wis. 358, 
49 N. W. 965 ; Prince v. City of Quincy, 105 111. 138, 44 Am. Rep. 
785; Foland v. Town of Frankton, 142 Ind. 546, 41 N. E. 1031; 
Smith v. Dedham, 144 Mass. 177, 10 N. E. 783; Wade v. Borough of 
Oakmont (Pa.) 30 Atl. 959 ; Keihl v. City of South Bend, 76 Fed. 921, 
23 C. C. A. 618, 36 L. R. A. 228. 

In the case of Loan Association v. Topeka, 20 Wall. 660, 22 L. Ed. 
455, the Suprême Court says : 

"It follows that in this class of cases fhe right to contract must be limited 
by the right to tax, and if, in the given case, no tax can lawfully be levied to 
pay the debt, the contract itself is void for want of authority to make it." 

See, also, Sutherland-Innes Co. v. Village of Evart, 86 Fed. 597, 30 
C. C. A. 305. 

We now hâve to consider the contention of counsel for the com- 
plainant and the water company as to whether or not the city is 
proceeding according to law in its attempt to construct, maintain, 
and operate a System of waterworks of its own. Its power, if it 
has any, cornes from the Constitution and laws of the state of South 
Dakota. Section 4, art. 13, of the Constitution of the state of South 
Dakota, adopted on the admission of the state into the Union, reads 
as follows : 

"Sec. 4. The debt of any county, city, town, school district or other subdi- 
vision, shall never exceed five per centum upon the assessed value of the tax- 
able property therein. In estimating the amount of indebtedness which a 
municipality or subdivision may incur, the amount of indebtedness contracted 
prior to the adoption of this Constitution shall be included." 

In the year 1896 said section 4 of article 13 was amended to read 
as follows: 

"Sec. 4. The debt of any county, city, town, school district, civil township, 
or other subdivision, shall never exceed five (5) per centum upon the assessed 
value of the taxable property therein. In estimating the amount of indebted- 
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ness which a munlcipality or subdivision may incur, the amount of indebted- 
ness contracted prior to the adoption of this constitution shall be included: 
providèd, that any county, municipal corporation, civil township, district or 
other subdivision may incur an additional indebtedness not exceeding ten 
per centum upon the assessed value of the taxable property therein for the 
purpose of providing water for irrigation and domestic uses : providèd fur- 
ther, that no county, municipal corporation or civil township shall be included 
within any such district or subdivision without a majority vote in favor 
thereof of the electors of the county, municipal corporation, or civil township 
as the case may be, which is proposed to be Included therein, and no such debt 
shall ever be incurred for any of the purposes In this section providèd, unless 
authorized by a vote in favor thereof of a majority of the electors of such 
county, municipal corporation, civil township, district or subdivision incurring 
the same." 

In the year 1902 the same section was again amended to read as 
follows: 

"Sec; 4. The debt of any county, clty, town, school district, civil township 
or other subdivision, shall never exceed flve (5) per centum upon the assessed 
valuation of the taxable property therein for the year preceding that in which 
said indebtedness is incurred. In estimating the amount of the indebtedness 
which a municipallty or subdivision may incur, the amount of indebtedness 
contracted prior to the adoption of the Constitution shall be Included. Pro- 
vidèd, that any county , municipal corporation, civil township, district or other 
subdivision may incur an additional indebtedness not exceeding ten per centum 
upon the assessed valuation of the taxable property therein for the year pre- 
ceding that in which said indebtedness is incurred, for the purpose of provid- 
ing water and sewerage for irrigation, domestic uses, sewerage and other pur- 
poses ; and * * * providèd further, that no county, municipal corpora- 
tion, civil township, district or subdivision, shall be included within such dis- 
trict or subdivision without a majority vote in favor thereof of the electors of 
the county, municipal corporation, civil township, district or other subdivision, 
as the case may be, which is proposed to be included therein, and no such debt 
shall ever be incurred for any of the purposes in this section providèd, unless 
authorized by a vote in favor thereof by a majority of the electors of such 
county, municipal corporation, civil township, district or subdivision incurring 
the same," 

The indebtedness for the construction of the System of waterworks 
by the city was incurred in 1903 ; that being the year when the bonds 
were issued. In that year, and when the bonds were issued, the city 
was indebted, in round numbers, in the sum of $391,000. Its as- 
sessed valuation for the year 1902 was the sum of $2,739,598. The 
assessment of 1902 must be taken in considering the debt limit of the 
city, for the reason that section 4 of the Constitution, herein referred 
to, as amended in 1902, limits the indebtedness for water purposes 
to 10 per centum upon the assessed value of the taxable property 
therein for the year preceding that in which said indebtedness is 
incurred. This indebtedness would be nearly 15 per cent, of the 
assessed value for the year 1902 and over 9 per cent, above the limit 
for gênerai purposes mentioned in section 4. Adding to this indebt- 
edness the $210,000 of waterworks bonds, and it makes an indebt- 
edness of over 21 per cent. ; and if the city had a right, as is claimed 
by counsel for the city, to impose a tax of 10 per cent, upon the 
assessed valuation, regardless of existing indebtedness, and the whole 
amount of 10 per cent, was voted, there would be an indebtedness of 
nearly 25 per cent, on the assessed valuation, which is enough to 
make one pause. If this power exists to impose taxes in the city 
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of Sioux Falls, one may well consider whether or not one is fortunate 
to own property therein. If the existing indebtedness of the city is 
to be considered, then the issuance of the waterworks bonds was 
clearly in excess of any authority possessed by the city, and it was 
wholly without power to incur the indebtedness ; and, if wholly with- 
out power to incur the indebtedness, it had no power at ail ; and, 
unless we stray from the plain language of the Constitution and 
wander into the realms of spéculation, we are of the opinion that the 
power did not exist on the part of the city to incur an indebtedness 
of 10 per cent, on the assessed valuation of the city for 1902 for water 
purposes, regardless of its then existing indebtedness. The lan- 
guage of the Constitution is a plain, prohibitive limitation upon the 
power of municipalities to incur an indebtedness for the purpose men- 
tioned. It should receive a strict construction, or else it will serve 
no purpose. As the language of section 4 of the Constitution is plain 
and unambiguous, where else shall we go to find its meaning? Sec- 
tion 4 as it originally stood in the Constitution, provided that the debt 
of any county, city, town, school district, or other subdivision should 
never exceed 5 per centum upon the assessed valuation of the taxa- 
ble property therein. It also provided that in estimating the amount 
of indebtedness which a municipality or subdivision may incur the 
amount of indebtedness contracted prior to the adoption of this Con- 
stitution should be included. Hère we hâve a positive limitation of 
5 pér centum on the assessed valuation of the taxable property in 
such municipal corporations, including existing indebtedness. In 1896 
an amendment of said section was adopted by the people, providing 
that any county, municipal corporation, civil township, district, or other 
subdivision may incur an additional indebtedness, not exceeding 10 per 
centum upon the assessed valuation of the taxable property therein, for 
the purpose of providing water for irrigation and domestic uses, and 
in estimating the amount of indebtedness the indebtedness already ex- 
isting is included. The question now arises as to what meaning should 
be given to the word "additional" in the amendment. Additional to 
what? There was already a 5 per cent, limitation for gênerai purposes 
in the section, and the natural, logical, and ordinary meaning that would 
be given to the word "additional" would be additional to the 5 per cent. 
already limited ; in other words, that the indebtedness of this municipal 
corporation might ascend to the limit of 5 per cent, for gênerai purposes, 
and might continue to ascend to 15 per cent, for the purpose of supply- 
ing water. If the members of the Législature who proposed, and the 
people who adopted, this amendment, intended that the 10 per cent, 
should be additional to the already existing indebtedness of said 
corporations, why did they not say so ? It would hâve been a simple 
thing to do, and the fact that it was not done is strong argument 
that they did not hâve any such intention. If the people, in their 
Constitution, hâve plainly and without ambiguity declared the law, 
this court has no authority to guess and surmise what the people' 
intended. Their intention must be gathered from what they said. 
There are several reasons which occur to us that are convincing that 
section 4, as amended, means just what it says. 
First. The members of the Législature who proposed, and the 
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people Of the state who adopted, the amendment, already knew that 
the section contained the 5 per cent, limitation. Now, the members 
of the Législature and the people must be presumed to hâve acted 
intelligently, aiad with a knowledge as to what they were doing. They 
could vote intelligently upon the proposition as to whether 10 per 
cent, should be added to the 5 per cent, limitation for water pur- 
poses ; but if we adopt the contention of counsel on the part of the 
city that they intended to fix a 10 per cent, limitation for water pur- 
poses upon the assessed valuation of property within the municipality, 
regardless of the existing indebtedness, how could they hâve acted 
or voted intelligently? No member of the Législature knew what 
the existing indebtedness of any particular municipality or district 
referred to in said section amounted to, and yet we are urged to hold 
that they intended to limit the power to tax for water purposes to 
10 per cent, upon the assessed valuation, regardless of existing in- 
debtedness. For example, take the city in this case. Its indebted- 
ness in 1903 appears to hâve been nearly 15 per cent, of its as- 
sessed valuation. To adopt the construction contended for by the 
city, this amendment would authorize the city of Sioux Falls to hâve 
incurred a 10 per cent, indebtedness in addition to the 15 per cent. 
That is, although the Constitution had limited its indebtedness for 
gênerai purposes to 5 per cent., and for water purposes to 10 per 
cent, additional, it could lawfully impose a taxation of 25 per cent., 
so that if, as contended by counsel for the city, the 10 per cent, lim- 
itation is regardless of existing indebtedness, we hâve a limitation of 
25 per cent. Of what account are constitutional limitations upon the 
power to incur indebtedness if this state of afïairs can exist ? 

It is contended that the members of the Législature who proposed, 
and the people who voted upon, the amendments both of 1896 and 
1902, must hâve known that many municipalities had already ex- 
ceeded the 5 per cent, constitutional limitation, and that they amended 
the section with that knowledge. We think this proves too much. 
Is it to be presumed that the members of the Législature who pro- 
posed, and the people who voted upon, thèse amendments, had no 
care whatever as to whether any municipality had exceeded this 5 
per cent, limitation? If they knew that the city of Sioux Falls was 
indebted to an extent amountingto 15 per cent, of the assessed valua- 
tion of its taxable property, did they intend to give its officers the 
authority to confiscate ail the property of the citizens of Sioux Falls 
by increasing the 15 per cent, to 25 per cent.? We should hesitate 
very long before we should find that the members of the Législature 
who proposed, and the people who voted upon, the amendments in- 
tended any such resuit. 

It is contended that to say that the 10 per cent, limitation of the 
amendment was to be additional to the 5 per cent, limit would hâve con- 
ferred unequal benefits upon the différent municipalties and other 
subdivisions mentioned in the amendments. The only presumption 
for courts to indulge in in construing constitutions and statutes is 
to présume that the members of the Législature or the people in- 
tended no violation of law when they acted, nor intended to ratify 
or indorse violations of law. If we must présume that they knew 



FARMERS' LOAN & TRUST CO. V. CITÏ OF SIOUX FÀLL8. 907 

anything about the matter, we must présume that they knew the lim- 
itation was 5 per cent., and that they did not know that municipilities 
and other subdivisions had already violated the Constitution. 
. There is another reason, we think, why the amendments should be 
construed as a limitation to 10 per cent, in addition to the 5 per cent, 
in the gênerai section, and that is, section 17 of article 6 of the Con- 
stitution of South Dakota reads as follows: 

"No tax or duty shall be imposed without consent of the people, or their 
représentatives in the Législature, and ail taxation shall be equal and uni- 

forin." 

Différent sections of a Constitution must be construed, if possible, 
with référence to the whole Constitution. They must be so con- 
strued as to give effect to ail sections of the instrument. Hère is a 
mandate of the people, expressed in their Constitution, that ail taxa- 
tion shall be equal and uniform. By section 4, art. 13, of the Consti- 
tution, we hâve a limitation of 5 per cent. If we construe the amend- 
aient as giving an additional 10 per cent, for waterworks purposes to 
the 5 per cent., we hâve, so far as the law is concerned, an equal 
and uniform law of taxation. Property may be taxed for gênerai 
purposes to the limit of 5 per cent. The indebtedness may ascend 
for water purposes to 15 per cent. Now, if the contention that the 
10 per cent, limitation is exclusive of existing indebtedness shall ob- 
tain, then, notwithstanding the limitation in section 4 of 5 per cent., 
and a 10 per cent, limitation, the city of Sioux Falls may impose a 
tax upon its citizens of nearly 25 per cent. This certainly would 
create a great lack of uniformity among the several municipalities of 
the state in regard to the limit of their indebtedness. The absolute 
absurdity of the contention appears when we consider the language 
of section 4, where it appears that the municipalities therein men- 
tioned shall never exceed 5 per cent., and then say that a city that has 
violated this section by an excess of 10 per cent, over the 5 per cent. 
limit may still raise the indebtedness 10 per cent. more. This would 
make the proviso destroy the main section, for it would directly 
sanction the unlawful indebtedness already existing over 5 per cent. 
Instead of wandering from the plain chart made by the people into 
the realms of spéculation in order to find the meaning of the section, 
let us look at the chart itself. There the meaning is clear. The 
limitations upon the power of the people to tax themselves should 
not be construed so as to destroy the limitations themselves. It will 
be profitable at this point to quote from the language of the Suprême 
Court in Lake County v. Rollins, 130 U. S. 670, 9 Sup. Ct. 652, 32 L. 
Ed. 1060: 

"We are unable to adopt the constructive interpolations ingeniously offered 
by eounsel for défendant in error. Why not assume that the f ramers of the 
Constitution and the people who voted it into existence meant exactly what 
it say s? At the first glance, its reading produces no impression of doubt as 
to its meaning. It seems ail sufficiently plain, and in such case there is a well- 
settled rule which we must observe. The object of construction, applied to a 
Constitution, is to give effect to the intent of its framers, and of the people in 
adopting it. This intent is to be found in the instrument itself. And when 
the text of a constitutional provision is not ambiguous, the courts, in giving 
construction thereto, are not at liberty to seareh for the meaning beyond the 
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instrument. To get at tfye thought or meaning expressed In a statute a con- 
tract, or a Constitution, the flrst resort, in ail cases, is to the natural significa- 
tion of the words iït the order of grammatical arrangement in whieh the 
framers of the instrument hâve placed them. If the words convey a definite 
meaning, which involves no absurdity, nor any contradiction of other parts of 
the instruments, then that meaning, apparent on the face of the instrument, 
must be accepted ; and neitber the courts nor the Législature hâve the right 
to add to it or take from it. Newell v. People, 7 N. Y. 9, 97 ; Hills v. Chicago, 
60 111. 86 ; Dean v. Reid, 10 Pet. 524, 9 h. Ed. 519 ; Léonard v. Wiseman, 31 
Md. 201, 204 ; People v. Porter, 47 N. Y. 375 ; Cooley, Const. Lim. 57 ; Story 
on Const. § 400 ; Beardstown v. Virginia, 76 111. 34. So, also, where a law is 
expressed in plain and unambiguous terms, whether those terms are gênerai 
or implied, the Législature should be intended to mean what they hâve plainly 
expressed, and consequently no room is left for construction. United States 
v. Fisher, 2 Cranch, 358, 399, 2 L. Ed. 304; Doggett v. Florida Railroad, 99 
U. S. 72, 25 L. Ed. 301. There is even stronger reason for adhering to tliis 
rule in the case of a Constitution than in that of a statute,- since the latter is 
passed by a deliberate body of small numbers, a large proportion of whose 
inembers are more or less conversant with the niceties of construction and dis- 
crimination, and fuller opportunity exists for attention and revision of such 
a character, while Constitutions, although framed by conventions, are yet 
created by the votes of the entire body of electors in a state, the most of whom 
are little disposed, even if they were able, to engage in such reflnements. The 
simplest and most obvious interprétation of a Constitution, if in itself sensible, 
is the most likely to be that meant by the people in its adoption." 

In Law v. People, 87 111. 385, the Suprême Court of Illinois said : 

"But should it work hardship to individuals, that by no means warrants the 
violation of a plain and emphatic provision of the Constitution. The liberty 
of the Citizen and his security in ail his rights in a large degree dépend upon 
the rigid adhérence to the provisions of the Constitution and the laws and 
their faithful performance. If courts, to avoid bardships, may disregard and 
refuse to enforce their provisions, then the security of the citizen is imperiled. 
Then the WiU— it may be the unbridled will — of the judge would usurp the 
place of the Constitution and' the laws, and the violation of the provision is 
liable to speediiy become a précèdent for another, perhaps more flagrant, until 
ail constitutional and légal barriers are destroyed, and none are secure in 
their rights. Nor are we justifled in resortlng to strained construction or 
astute interprétation to avoid the intention of the framers of the Constitution, 
or the statutes adopted under it, even to relieve against individual or local 
hardships. If unwise or hard in their opération, the power that adopted can 
repeal or amend and remove the inconveniènce. The power to do so has been 
wisely withheld from the courts, their function only being to enforce the laws 
as they find them enacted." 

In opposition to our view of the mëàning of section 4 of the Con- 
stitution we are cited to the cases of Wells v. City of Sioux Falls (S. 
D.) 94 N. W. 425 ; People v. City Council (Utah) 64 Pac. 460 ; Gra- 
ham v. Spokane (Wash.) 53 Pac. 714; Smith v. City of Seattle 
(Wash.) 65 Pac. 612. 

Wells v. City of Sioux Falls is a décision of the Suprême Court of 
South Dakota rendered April 7, 1903, and m which décision the said 
court construes section 4 of article 13, now under considération, 
with référence to the point as to the meaning of the additional 10 per 
cent, limitation. The court in that case arrives at the conclusion 
that the 10 per cent, limitation is independent of the 5 per cent, limi- 
tation and confers authority to tax for water purposes up to the 
limit of 10 per cent, of the assessed valuation of taxable property in 
the municipalities mentioned, irrespective of existing indebtedness, 
whether within the limit of 5 per cent, or in excess thereof. We 
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may admit that where, as a gênerai proposition, the construction or 
validity of a state statute does not involve rights acquired upon the 
faith of the statute or earlier décisions, it is the duty of the fédéral 
courts to accept the décisions of the higher court of the state in re- 
gard to the construction of state statutes; but in the case at bar 
the rights of complainant and the water company became vested long 
prior to the décision in the Wells Case, and the original bill and orig- 
inal cross-bill were filed long prior to the commencement of or dé- 
cision in the Wells Case, and we are bound in this proceeding to 
exercise our own independent judgment as to the meaning of the 
constitutional provision in question. Burgess v. Seligman, 107 U. 
S. 33, 2 Sup. Ct. 10, 27 L. Ed. 359 ; Bartholomew v. City of Austin, 
85 Fed. 359, 29 C. C. A. 568 ; City of Ottumwa v. City Water Supply 
Co., 119 Fed. 324, 56 C. C. A. 219, 59 L. R. A. 604; Speer v. Board 
County Commissioners, 88 Fed. 760, 32 C. C. A. 101 ; Pleasant Town- 
ship v. Mtns. Life Ins. Co., 138 U. S. 67, 11 Sup. Ct. 215, 34 L. Ed. 
864; Louisville Trust Co. v. City of Cincinnati, 76 Fed. 296, 22 C. C. 
A. 334 ; Jones v. Hôtel Co., 86 Fed. 370, 30 C. C. A. 108 ; Great South- 
ern Fire Proof Hôtel Co. v. Jones, 193 U. S. 532, 24 Sup. Ct. 576, 48 
L. Ed. 778 ; Columbia Ave. Sav. Fund Co. v. City of Dawson (C. C.) 
130 Fed. 166. It would cause this opinion to become too long to quote 
extracts from the cases cited, but they firmly establish the principle hère 
laid down. It seems to us that the construction placed upon the amend- 
ment by the Suprême Court of South Dakota would entirely obliterâte 
the word "additional" from the section, and, with due respect to the 
judgment of the Suprême Court of South Dakota, we cannot follow 
its interprétation of the section. The case of Wells v. City of Sioux 
Falls we hâve the right to characterize as a friendly litigation for 
the purpose, no doubt, of obtaining the opinion of the Suprême Court 
as to the proper interprétation to place upon section 4, and also for 
the purpose of having an interprétation placed upon it which was 
favorable to the issuance of the bonds. The record shows that the 
summons was issued and the complaint verified on January 16, 1903, 
and the answer was duly verified and filed on the 17th day of the 
same inonth. A demurrer was interposed by plaintifï in that suit 
to the answer of the défendant, and the circuit court for Minnehaha 
county, S. D., overruled the demurrer the same day on which the 
answer was filed. An undertaking on appeal was waived by stipula- 
tion of counsel, and on the same day, to wit, the 17th day of January, 
1903, the case was appealed, and the record certified to the Suprême 
Court of the state, and on the 7th day of April, 1903, the judgment 
of the Suprême Court was rendered affirming the judgment of the 
court below. We are well aware that cases in courts mây be expe- 
dited, but as long as the question to be decided was involved in this 
action, what need was there of so much haste? Litigants in the fêl- 
erai tribunals cannot under the circumstances of this case be foreclosed 
in such a manner. 

As to the proper construction to be placed upon constitutional 
limitations, the following cases can be read with profit : Dudlev v. 
Board of Commissioners, 80 Fed. 672, 26 C. C. A. 82 ; People v. May, 
9 Colo. 80, 10 Pac. 641 ; Sutliff v. Commissioners, 147 U. S. 230, 13 
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Sup. Ct. 318, 37 L. Ed. 145; Lake County v. Rollins, 130 U. S. 662, 
9 Sup. Ct. 651, 32 h. Ed. 1060. 

For the reasons thus stated, we are of the opinion that, as the city 
of Sioux Falls had an existing indebtedness, at the time the so-called 
waterworks bonds were issued, of nearly 15 per cent, of the assessed 
valuation of taxable property in said city for the year 1902, said 
city had no power to incur the indebtedness, and therefore no power 
to construct and maintain a System, of waterworks. 

We are also of the opinion that the people of the city of Sioux 
Falls never voted upon the proposition, as required by the Consti- 
tution, as to whether they would incur an indebtedness in the sum 
of $210,000 for the construction of a System of waterworks in said 
city, for the reasons (a) that no élection was held for the purpose 
of voting upon said proposition after the adoption of the amend- 
aient to the Constitution of 1902 ; and (b) that, if the élection held 
November 5, 1901, would authorize the issuance of bonds after the 
adoption of the constitutional amendaient of 1902, then that the 
people never voted upon the proposition as to whether they would 
incur an indebtedness to construct waterworks, for the reason that 
the proposition submitted to them was whether the city of Sioux 
Falls should issue its bonds to the amount of $210,000 for the pur- 
pose of constructing, equipping, maintaining, and operating or pur- 
chasing a system of waterworks to provide water for domestic uses. 
Section 4 of article 13, as it was amended in 1902, contained this 
provision, as already quoted in the statement of facts : 

"Provided further, that no county, municipal corporation, civil township, 
district or subdivision shall be included within such district or subdivision 
without a niajority vote in favor thereof of the electors of the county, mu- 
nicipal corporation, civil township, district or other subdivision, as the case 
may be, which is proposed to be included therein, and no such debt shall ever 
be incurred for any of the purposes in this section provided, unless authorized 
by a vote in favor thereof by a majority of the electors of such county, mu- 
nicipal corporation, civil township, district or subdivision incurring the same." 

The same section was also amended at the same time by changing 
the language of the first proviso so that the limit of indebtedness 
should be 10 per cent. ! upon the assessed valuation of the taxable 
property therein for the year preceding that in which said indebted- 
ness is incurred, while the proviso of the amendment adopted in 1896 
said nothing about the year in which the assessed valuation should 
be taken, but from its language it would mean the assessed valuation 
of taxable property in the year in which the indebtedness was in- 
curred, if an assessment had been made. This amendment to section 
4, art. 13, in 1902, operated prospectively, and required législative 
action in order to carry out its provisions; but the prohibi'tory lim- 
itation that the 10 per cent, limit should only be expended for the 
purposes mentioned, unless authorized by a vote in favor thereof by 
the majority of the electors of such county, municipal corporation, 
civil township, district, or subdivision incurring the same, was self- 
executing, and operated directly upon ail municipalities or subdi- 
visions mentioned in the section, so that from and after the date of 
the adoption of the amendment no indebtedness could be incurred 
unless it Was authorized by a vote, as stated in the amendment. The 
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amendaient of 1902 changée! the language as to the time when the 
assessed value should be taken; in other words, a person inquiring 
in regard to the bonds îssued by the city in 1903 would be bound to 
know of the constitutional limitations contained in section 4 of article 
13. He would then inquire whether or not any vote had ever been 
taken to authorize the bonds subséquent to the amendment of 1902. 
There could be only, upon this record, one answer to that question, 
and that would be "No"; that the élection was held in November, 
1901. 

We think the case of Norton v. Brownsville, 129 U. S. 479, 9 Sup. 
Ct. 322, 32 L. Ed. 774, is décisive of this question. In delivermg the 
opinion of the court in the case cited Chief Justice Fuller says : 

"It is elear that the inhibition Imposed by section 29 of the Constitution of 
1870 opérâtes directly upon the munieipalities themselyes, and is absolute and 
self-executing. Thèse cases [referring to several cases cited] suffleiently illus- 
trate the distinction between the opération of a constitutional limitation upon 
the power of the législature and of a constitutional inhibition upon the mu- 
nicipality itself. In the former case past législative action is not necessarily 
afifected, while in the latter it is annulled." 

. The amendment to the Constitution of 3 902 requires that, before 
the 10 per cent, limit of indebtednesS can be incurred, it must be 
authorized by a majority vote of the electors. The law under which 
the city took the vote in 1901, being chapter 53, p. 62, Sess. Laws S. 
D. 1899, required that a majority of the electors of such city should 
be determined by the vote cast for the mayor of the city at the last 
preceding .élection for such ofificer; while section 4 of article 13,' as 
amended in 1902, and as such language has been construed by the 
Suprême Court of the United States, declared a majority of the 
electors should be a majority of those présent and voting at the 
élection. In the case of Norton v. Brownsville, supra, the Législa- 
ture of the state of Tennessee had passed a spécial act allowing the 
city of Brownsville to vote bonds, and the city had voted bonds 
unanimously ; but before the bonds were issued the people adopted 
a new Constitution, which, in addition to the former provisions au- 
thorizing the issue of such bonds, required a three-fourths majority 
in their favor. It was contended that, the vote being unanimous, 
the requirement of the Constitution was satisfied ; that the act under 
which the bonds were voted was a private or spécial act, and there- 
fore was taken out of the gênerai rule as to repeals; that the Con- 
stitution repealed only what was répugnant, and left the balance in 
force; that under another provision of the Constitution, which de- 
clared that ail laws not inconsistent with the Constitution should 
remain in force, only inconsistent provisions were repealed. But the 
Suprême Court held that the inhibition was upon the action of the 
municipalitïës, and, unlikç inhibition or limitation upon Législatures, 
must bë strictly construed, and in that case, although bonds had been 
previously voted by unanimous vote, the court held them void for 
the reason that they had not been authorized in accordance with the 
provisions of the new Constitution, which only required a three- 
fourths vote. We see no reason why the case cited does not rule the 
law in this case, and, when applied to the facts, it renders wholly 
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nugatory the vote taken in Novefnber, 1901, so far as said élection 
shall be invoked as authority to issuei bonds in 1903. The following 
cases also sustain the view hère expressed : Aspinwall v. Commission- 
rs of County of Daviess, 22 How. 364, 16 L,. Ed. 296 ; Town of Concord 
v. Portsmouth Savings Bank, 92 U. S. 625, 23 L,. Ed. 628 ; Wadsworth 
v. Supervisors, 102 U. S. 534, 26 L. Ed. 221 ; Norton v. Shelby Coun- 
ty, 118 U. S. 425, 6 Sup. Ct. 1121, 30 L. Ed. 178 ; Concord v. Robinson, 
121 U. S. 165, 7 Sup. Ct. 937, 30 L, Ed. 885 ; Pearsall v. Great North- 
ern Ry., 161 U. S. 646, 16 Sup. Ct. 705, 40 L. Ed. 838; Falconer v. 
Buffalo & J. R. Co., 69 N. Y. 491 ; Covington & L. R. Co. v. Kenton 
County Court, 12 B. Mon. 144; Fidelity Trust & Safety Vault Co. v. 
Lawrence Co., 92 Fed. 576, 34 C. C. A. 553; Wagner v. Meety, 69 
Mo. 150 ; State ex rel. Wilson v. Garrout1;e, 67 Mo. 445 ; List v. City of 
Wheeling, 7 W. Va. 50i ; Cumberland & O. R. Co. v. Barren County 
Court, 10 Bush, 604. 

We now corne to the submission of the question of issuing bonds 
to the voters of the city of Sioux Falls. The élection in November^ 
1901, was held in pursuance to chapter 53, p. 62, Sess. Laws S. D. 
1899. Section 1 of said chapter 53 provides: 

"That there is hereby granted to cities of the flrst class the right and power 
to issue bonds for the purpose of constructing, equipping, maintaining and 
operating or purchasing a System of waterworks for the purpose of providing 
water for domestic uses." 

Section 2 of the same chapter provides: 

"The city coûncil of any such city may, by resolution passed by a majority 
of the aldermen-eleet at any regular meeting of such city council or spécial 
meeting calied for that purpose, call a spécial élection and submit the question- 
of the issuance of such bonds to the electors thereof." 

Said section further provides that such resolution shall set forth^ 
among other things, the purposes for which they are to be issued. 
By référence to section 2 of the ordinance passed by the city in Octo- 
ber, 1901, the following, language is found : 

"The question submitted to the légal voters of said city as provided in section 
1 shall be as follpws : Shall the city of Sioux Falls issue its bonds to the 
amount of $210,000 for the purpose, of constructing, equipping, maintaining 
and operating or purchasing a System of waterworks for the uses and purposes 
of said city and for providing water for domestic uses?" 

In the resolution calling the spécial élection the following language 
is found : 

"That a spécial élection be held on the 5th day of November, A. D. 1901, for 
the purpose of submitting to the légal voters of the city of Sioux Falls, South 
Dakota, the question whether the said city of Sioux Falls shall issue its bonds 
for the purpose of constructing, equipping, maintaining and operating or pur- 
chasing a System of waterworks to provide water for domestic uses." 

The notice of spécial élection contained the following language : 

"That notice is hereby given that a spécial élection will be held on Tuesday, 
November 5, 1901, for the purpose of submitting to the légal voters of the city 
of Sioux Falls, South Dakota, thê question whether said city of Sioux Falls 
shall issue its bonds to the amount of $210,000, to run twénty years from the 
date of their issuance and to bear interest not to exceed 5% per annum ; said 
bonds to be issued for the purpose of constructing, equipping, maintaining and 
operating or purchasing a System of waterworks to provide water for domestic- 
uses." 
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It will be plainly seett that the city under the act of 1899 had the 
power to issue bonds, provided they complied with the constitutional 
requirements, for the purpose of constructing, equipping, maintaining 
and operating or purchasing a System of waterworks for the purpose 
of providing water for domestic uses. Manifestly, the city could 
not construct and maintain a System of waterworks and also pur- 
chase a System at the same time. The power conferred is in the 
alternative, but the question, as appears in the ordinance, resolution, 
and notice of spécial élection, was submitted to the voters in the 
language of the law in the alternative. It thus results'that no voter 
has had the privilège of voting upon the question as to whether he 
was in favor or not in favor of issuing bonds in the sum of $210,000 
for constructing, equipping, and maintaining a System of water- 
works. He might hâve been in favor of the construction of the 
waterworks System and against purchasing a System, or he might 
hâve been in favor of purchasing a System and against constructing 
one; but he could not vote for one without he voted for both, and 
the resuit is that he cannot be said to hâve voted upon either propo- 
sition. 

The case of Elyria Gas & Water Co. v. City of Elyria, 57 Ohio St. 
374, 49 N. E. 335, is a case directly in point, and we agrée thoroughly 
with the reasoning of the learned court in its opinion filed in that 
case, and we think we cannot do better than quote from the opinion 
in that case as follows : 

"There is, we think, another fatal objection to this resolution. It déclares 
the necessity for the issue and sale of the city's bonds for the purpose of the 
purchase and érection of waterworks, and provides for the submission of the 
question of so issuing and selling the bonds, at the élection to be held under 
the resolution, for the purposes thus declared. The power conferred by the 
statute on the council is to issue and sell the bonds of the municipality for the 
érection or purchase of waterworks. The two purposes are entirely distinct. 
The purchase of waterworks necessarily implies that they hâve already been 
erected, and are a présent existing property, the subject of sale and purchase ; 
while the érection of waterworks can only hâve référence to their future con- 
struction. That a municipal corporation may own two plants, one aequired 
by purchase and another erected by it, or, after having aequired one in the 
former mode, may proceed to erect a new plant, is not questioned. But their 
acquisition by thèse two différent methods requires différent proceedings. 
And it is the policy of the statute that the proposition for each separate im- 
provement shall stand on its own merits, unaided by combination with any 
other measure, and be so acted upon by the council in the flrst instance, and 
then, if adopted, be so submitted for approval by the electors that each may 
be voted upon as a separate measure, uninfluenced by combination with others. 
The reason is that the requisite majority of the council and of the electors 
may be in favor of one measure and against the other or against each ; while 
by uniting them as one, and submitting them to be acted upon in that form, 
the members of council and the electors are required to vote for or against 
both propositions combined, or abstain from voting at ail, and thus denied the 
right to express their will with respect to each. A resolution declaring the 
necessity for the issue and sale of municipal bonds for the purchase and érec- 
tion of waterworks is not a resolution for either purpose separately, but for 
both purposes combined ; nor is a vote in favor of issuing bonds for both pur- 
poses a vote in favor of either separately, And the attempt, in the proceedings 
subséquent to the resolution, to élimina te the declared purpose to issue bonds 
for the purchase of waterworks, and thereafter carry the measure to com- 
pletion as one for the érection of waterworks only, does not obviate the objec- 
tion. The subséquent proceedings must conform to the resolution. It cannot 
131 F.—58 
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be altered or amendedby them. A substantial departure from the' resolution 
leavea the proceedings without foundatîon to support them. A resolution de- 
claring a necessity for one purposè does not authorize proceedings for the ac- 
eomplishment of another ; nor does a resolution deelaring a necessity for two 
or more purposes combined authorize proceedings for the accomplishment of 
any one of them separately." 

The proposition stated in the language quoted seems to state the 
true rule, and in fact there seems to be no conflict of authority upon 
the proposition. The following cases may be cited in further sup- 
port thereof: McBryde v. City of Montesano (Wash.) 34 Pac. 559; 
Supervisors of Fulton County v. Mississippi & Wabash R. R. Co., SI 
111. 338 ; People v. County of Tazewell, 22 111. 147 ; Village of North 
Tonawanda v. Western Transportation Co., 1 Sheld. 371 ; Hensly v. 
City of Hamilton, 3 Ohio C. Ct. 201 ; Jones v. Hurlburt, 13 Neb. 125, 
13 N. W. 5; Garrigus v. Board of Commissioners of Parke Co., 39 
Ind. 66; Bronenberg v. Board of Commissioners of Madison County, 
41 Ind. 502 ; Finney v. Lamb, 54 Ind. 1 ; Lewis v. Commissioners 
of Bourbon County, 12 Kan. 186; Springfield & Illinois South-East- 
ern Ry. Co. v. County Clerk of Wayne County, 74 111. 27 ; City of 
Leavenworth v. Wilson (Kan.) 76 Pac. 400. 

The discussion of the proposition affecting the power of the city 
to incur indebtedness for the construction and opération of a System 
of waterworks could be further extended, but at the risk of making 
this opinion, already quite lengthy, more so. We believe that suffi- 
cient has been stated to présent plainly the views of the court. It 
seems to us that the failure to vote upon the issuance of bonds under 
the amendment of 1902, the submission of the question of issuing the 
bonds in the alternative at the élection of 1901, and the fact that the 
city of Sioux Falls, in 1903, was already indebted nearly 15 per cent. 
of the assessed valuation for 1902, shows an absolute want of power 
in the city to construct, operate, and maintain a System of water- 
works of its own ; it having, under the law, and the way the city 
proceeded, no power to incur an indebtedness theretor. 

The resuit is that a perpétuai injunction must issue against the 
threatened construction i and opération of a System of waterworks 
by the city. 

The counsel for the respective parties to this litigation hâve pre- 
sented with marked diligence and eminent ability every argument 
which occurs to us that could lawfully be urged in support of the 
claims of their respective clients. The évidence, the arguments, and 
the citations of authorîty hâve been considered by the court, not 
without some study, délibération, and reflection. , For the reasons 
which hâve now been stated, the Constitution of the state of South 
Dakota and the law of the land leave us, in our opinion, no alterna- 
tive but the announcement of the conclusion which has been reached. 
Fortunately the resuit which the law compels appears to be just and 
équitable. It entails no substantial additional loss or injury upon 
any of the parties to thé controversy. The bond which was given 
by the water çompany when the preliminary injunction was issued 
secures to the city a restoration to its treasury of ail the moneys it 
has expended in the construction of its contemplated works. The 
citizens-of the municipality may be relieved from the imminent bur- 
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den of an increase of taxation, already too heavy, and the complain- 
ant and the water company from the threatened destruction of a 
property and business lawfully acquired in the faith that the Con- 
stitution and the law would be obeyed. 



UNITED STATES v. BREESE. 
(District Court, W. D. North Caroliaa. July, 1904.) 

1. National Banks— Exibezzlement by Officers ob Agents— Eléments of 

Offense. 

The crime of embezzlement from a national bank by an offlcer, clerk, or 
agent, withln Rev. St. § 5209 [U. S. Comp. St. 1901, p. 3497], involves two 
gênerai éléments : First, a breach of trust or duty with respect to the 
moneys, funds, or crédits of the bank embezzled, which must hâve been 
lawfully in the custody or possession of the accused by virtue of his office 
or employaient, although such possession need not hâve been exclusive of 
that of other officers, clerks, or agents ; and, second, the wrongf ul appro- 
priation of such moneys, funds, or crédits to his own use, with intent to 
injure or defraud the association or others. 

2. Same— Abstraction by Officee oe Agent. 

Abstraction, under Rev. St. § 5209 [U. S. Comp. St. 1901, p. 3497], îs the 
act of one who, being an offlcer, clerk, or agent of a national banking as- 
sociation, wrongfully takes or withdraws from it any of its moneys, funds, 
or crédits, with intent to injure or defraud it, or sonie other person or 
company, and, without its knowledge and consent, or that of its board of 
direetors, converts them to the use of himself, or of some person or com- 
pany other than the bank. No previous lawful possession is necessary to 
constitute the crime, nor does it matter in what manner it is accomplished. 

3. Same— Misapplication of Funds by Officer or Agent. 

Willful misapplication of the moneys, funds, or crédits of a national 
bank, within Rev. St. § 5209 [U. S. Comp. St 1901, p. 3497], consists in 
their misapplication by an offlcer, clerk, or agent of the bank, made wiU- 
fully and wrongfully, and with intent to injure or defraud the association 
or some other person or company, and their conversion to his own use, or 
to the use of some one other than the bank. No previous lawful possession 
is necessary to constitute the crime. 

4. Same— Offenses Included in Embezzlement. 

The crime of embezzlement by an offlcer, clerk, or agent of a national 
bank, under Rev. St. § 5209 [U. S. Comp. St. 1901, p. 3497], necessarily in- 
cludes the offenses of abstraction and willful misappropriation, but either 
of the latter offenses may be committed without embezzlement. 

5. Same— Intent to Injure or Defraud. 

The intent to injure or defraud, made by Rev. St. § 5209 [U. S. Comp. 
St. 1901, p. 3497], an élément of the offenses of embezzlement, abstraction, 
or willful misapplication of funds by an officer, clerk, or agent of a na- 
tional bank, need not necessarily hâve been the object or purpose with 
which the act was done ; but it is sufficient if the natural and necessary 
effect of the act was to injure or defraud the bank or others, and it was 
willfully and intentionally done. 

6. Criminal Law — Burden and Sufficiency of Proof. 

While the burden of proof rests upon the prosecution in a criminal case 
from the beginning to the end of the trial, it is successfully met whenever, 
from ail the évidence introduced in the case, and taking into considération 
the presumption of innocence in f avor of the accused, the jury are satisfied 
of his guilt beyond a reasonable doubt. 

7. Same— Evidence of Intent— Other Transactions. 

On the trial of an officer of a national bank for embezzlement, abstrac- 
tion, and misapplication of funds, under Rev. St. § 5209 [U. S. Comp. St 
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1901, p. 3497], whtch m'akes an intent to injure or defraud an élément of 
either offense, évidence of other transactions by défendant of siniilar char- 
acter is admissible, but may be considered by the jury only on the question 
of the knowledge and intent of the accused when lie committed the acts 
charged in the indictment. , 

8. National Banks— Embezzlement by Officer— Défenses. 

xVn officer of a national bank is not guilty of embezzlement, abstraction, 
or willful misapplication of its funds because of his obtaining money from 
the bank for his own use by means of overdrafts or Ioans by bona fide ar- 
rangement with its authorized officers or committee, but he is only pro- 
tected by such arrangement where it was made by those representing the 
bank in good faith, and in the supposed interest of the bank. 

9. Ceiminal La w— Evidence of Good Character. 

The good character of a défendant, proved in a criminal case, is évidence 
in his favor, which goesto strengthen the presnmption of his innocence. 

Indictment under Rev. St. § 5209 [U. S. Comp. St. 1901, p. 3497]. 
On charge to the jury. 

See 106 Fed. 680, 45 C. C. A. 535 ; 108 Fed. 804, 48 C. C. A. 36. 

The défendant, William E. Breese, was président and director of 
the First National Bank of Asheville, N. C, and was indicted for vio- 
lation of section 5209, Rev. St. The indictment contained 66 counts, 
and charged the défendant with embezzlement, abstraction, and willful 
misapplication of the moneys, funds, and crédits of the bank. De- 
fendant was found guilty of abstraction and willful misapplication. 

A. E. Holton, U. S. Atty., and A. H. Price, Asst. U. S. Atty. 
H. C. Jones, F. I. Osborne, J. S. Adams, Thos. S. Rollins, and 
Chas. A. Moôrè, for défendant. 

KELLER, District Judge (orally charging jury). Gentlemen of the 
jury, when I assumed the position that I now hold, I took upon myself 
a solemn obligation to the efïect that I would administer justice with- 
out respect tp persons, and do equal right to the poor and to the rich, 
and that I would faithfully and impartially discharge ail the duties 
incumbent upon me, according to the best of my ability and under- 
standing, agreeably to the Constitution and laws of the United States. 
It is with a révèrent spirit, and with the idea of fulfilling that obligation 
to the best of my ability, that I approach this last and most important 
duty of mine in connection with this long and important trial. The 
time is fast approaching when you, too, will be called upon to dis- 
charge the last and most important duty that you hâve in regard to 
this trial. 

The office of the jury is an ancient, honorable, and highly important 
one. To it is committed the sole and final judgment of the facts of the 
case. This is no idle fiction of law, and I désire to emphasize the 
point that you, gentlemen, are the sole judges of the facts ; and, while 
I shall not intentionally intimate any opinion whatever upon any dis- 
puted matter of fact in this case, yet, if I should inadvertently do so, 
I désire that it shall not influence your action in the slightest degree. 
You are swùrn to well and truly try the défendant, and a true verdict 
render according to the évidence, and the ténor of the oath indicates the 

H 9. See Criminal Law, vol. 14, Cent. Dig. § 840. 
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frame of mind in which you should approach your duties. No prior 
impressions, no public clamor against the défendant, no pity or sym- 
pathy for him, or for those whom his acts may be alleged to hâve 
injured, should for one moment hâve place in your minds; but calmly, 
dispassionately, as citizens of the United States, discharging a most 
solemn duty of citizenship, sworn to render a true verdict, you should 
examine and weigh the évidence in this case in the light of the in- 
structions given you as to the law in this charge, and let your lips 
utter the verdict that your honest thought inspires. 

As I hâve said, gentlemen, I am sworn to discharge my duty accord- 
ing to the best of my abilities, and shall give you in this charge the 
law applicable to this case, as I understand it; and it is your duty to 
receive it as the law of the case, and to apply it to the facts as you be- 
lieve them to be. 

It is the ordinary practice, and is perhaps wise, that the last word to 
the jury should be from the court. Counsel, in the earnestness of en- 
deavor to serve well their clients, press their respective contentions, en- 
forced by passionate appeal and ingenious argument; and, while it is 
right and proper for the jury to consider and weigh thèse arguments 
of counsel, in so far as they are based on the évidence, yet a last, 
dispassionate statement of the considérations of law which must guide 
the jury in their détermination of their judgment upon the facts of 
the case seems wise and right. And at this juncture I take occasion 
to say that counsel on both sides of the case, first for the défendant, 
and then for the government, referred in their arguments to matters 
connected with the former trials of this case. I désire to withdraw 
thèse remarks from the considération of the jury, and to say to you 
that you are trying this case and are to try it just as if it were being 
heard for the first time, and any considérations of former trials are 
not before you, and are not to be considered by you. 

Before adverting at ail to the indictment in this case, I désire to 
call your attention to one or two gênerai and fondamental rules of law 
which are applicable to ail cases where a brother man is tried for the 
commission of a criminal offense : 

First. Under the law of our land, every person accused of crime 
is presumed to be innocent; and I instruct you in this case that the 
défendant is presumed to be innocent of the charges in the indictment, 
and that this presumption continues in his favor throughout the trial, 
the same as though it had been testified to as a matter of évidence, 
and it can only be overcome by évidence which satisfies you beyond a 
reasonable doubt of the defendant's guilt. 

Second. The burden of proof is on the government to satisfy your 
minds, by légal and compétent évidence, ''beyond a reasonable doubt," 
of the guilt of the défendant upon one or more of the offenses charged 
in the indictment; and the évidence in the case must be so conclusive 
that, taking it ail together, it cannot be reasonably reconciled with 
the theory of the defendant's innocence. 

A reasonable doubt is an honest, substantial doubt, actually existing 
in your minds, and arising either from évidence favorable to the de- 
fendant, or from a want of évidence on behalf of the government. 
I't is not merely such a doubt as may be conjured up in the mind of 



918 131 FEDERAL REPORTEE. 

one desirous of escaping the responsibility of décision, or such as may 
be engendered by pity or sympathy for the accused. 

The indictment in this case is drawn under the provisions of section 
5209 of the Revised Statutes of the United States [U. S. Comp. St. 
1901, p. 3497], which reads as follows : 

"Every président, director, cashier, teller, clerk or agent of any association, 
who embezzles, abstracts, or willfully misapplies any of the moneys, funds, or 
crédits of the association ; or who, witbout authority from tlie directors, issues 
or puts in circulation any of the notes of the association, or who, without such 
authority, issues or puts forth any certificate of deposit, draws any order or 
bill of exchange, makes any acceptance, assigns any note, bond, draft, bill of 
exchange, mortgage, judgment or decree, or who makes any false entry in any 
book, report or statement of the association, with intent, in either case, to 
injure or defraud the association, or any other company, body politic or cor- 
porate or any individual person, or to deceive any offlcer of the association, or 
any agent appointed to examine the affairs of any such association ; and every 
person who with like intent aids or abets any offieer, clerk or agent in any viola- 
tion of this section, shall be deemed guilty of a misdemeanor, and shall be im- 
prisoned not less than five years nor more than ten." 

There are, as you will observe, a number of distinct offenses enu- 
merated in this section, but in the indictment in this case only three 
of thèse hâve been charged against the défendant, William E. Breese. 
The défendant is charged with having (1) embezzled, (2) abstracted, 
and (3) willfully misapplied moneys, funds, and crédits of the First 
National Bank of Asheville, with intent to injure and defraud the 
association and other persons to the grand jurors unknown. The in- 
dictment contains sixty-six counts, founded upon twenty-two separate 
transactions, each of which has been made the subject of three sep- 
arate counts — one for embezzlement, one for abstraction, and one for 
willful misapplication of the moneys, funds, or crédits of the bank. 
Thus the first count charges the défendant, as président of the bank, 
with having on January 7, 1897, embezzled the sum of $351 of the 
moneys, funds, and crédits of the bank, and converted the same to his 
own use, with intent to injure and defraud the First National Bank 
of Asheville, and other persons to the jurors unknown. The second 
count charges the abstraction of the same amount on the same day 
by means of a check drawn by the défendant on the First National 
Bank of Asheville to the order of "Cash Mémo." The third count 
charges the willful misapplication of the same amount on the same 
day, and by the same means. I hâve kept a mémorandum of the 
charges made in the counts, and, if I hâve it correct, the remaining 
counts are, in substance, as follows: The 4th, 5th, and 6th counts 
are based upon a check for $100 drawn to the order of W. H. Westall, 
and dated January 7, 1897. The 7th, 8th, and 9th counts, upon a 
check drawn to the order of "Cash Mémo.," dated January 21, 1897. 
The lOth, llth, and 12th upon a check for $156 drawn to the order of 
Robt. U. Garrett, and dated January 21, 1897. The 13th, 14th, and 
15th, upon a check for $25 drawn to the order of "Cash," and dated 
February 9, 1897. The 16th, 17th, and 18th, upon a check for $44.50 
drawn to the order of Thomas Lawrence, and dated February 11, 
1897. The 19th, 20th, and 21st, upon a check for $50 drawn to the 
order of "Self," and dated February 18, 1897. The 22d, 23d, and 
24th upon a çheck for $100 drawn to the order of "Self," and datéd 
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February 22, 1897. The 25th, 26th, and 27th upon a check for $169.84 
drawn to the order of "Cash Mémo.," and dated March 9, 1897. The 
28th, 29th, and 30th upon a check for $68 drawn to the order of "J. 
D. Church, General Agent," and dated March 4, 1897. The 31st, 
32d, and 33d, upon a check for $680.15 drawn to the order of "W. H. 
Penland, Cashier," and dated March 24, 1897. The 34th, 35th, and 
36th, upon a check for $100 drawn to the order of "Mrs. M. A. E. W.," 
and dated April 7, 1897. The 37th, 38th, and 39th, upon a check for 
$176.19; and my mémorandum does not state in whose favor it was 
drawn, but the fact that it was in full or part payment of Veorhoff's 
draft, anddated May 7, 1897. The 40th, 41st, and 42d, upon a check 
for $111, Mrs. Anna R. Cartmell, dated May 27, 1894. The 43d, 44th, 
and 45th, upon a check for $135.21 drawn to the order of Nordyke, 
Norman & Co., and dated May 21, 1897. The 46th, 47th, and 48th 
counts are out of the indictment. No évidence was offered in support 
of thèse counts. The 49th, 50th, and 51st are based upon a check 
for $74.39 payable to the order of Powell & Snyder, and dated June 
10, 1897. The 52d, 53d and 54th, upon a similar check for $74.38, 
payable to the order of Powell & Snyder, and dated June 19, 1897. 
The 55th, 56th, and 57th, upon a check for $48.25, payable to the 
order of the Fulton Bag Company, and dated June 21, 1897. The 
58th, 59th, and 60th, upon a check for $102.43, payable to the order 
of Nordyke, Norman & Co., and dated June 21, 1897. The 61st, 62d, 
and 63d, upon a check for $94.45 — my mémorandum does not show to 
whom it was made payable, but I think to the New York Life Insur- 
ance Company— upon a draft dated July 13, 1897. The 64th, 65th, 
and 66th, upon a check for $349.80, dated July 21, 1897, and drawn 
for the purpose of paying the draft of Veorhoff & Co. 

The first charge in the indictment, gentlemen, is that of embezzle- 
ment. This word, as used in the statute, has a technical meaning, and 
is a species of larceny. I will endeavor to explain this technical mean- 
ing to you, in order that you may be the better enabled, when you go 
to your room, to détermine whether the proof before you brings the 
acts of the défendant charged in the first count of the indictment, and 
in every third count thereafter, or any of them, within the scope of 
that définition ; and, for this purpose, I cannot do better than to quote 
with approval the words of another fédéral judge (the late Mr. Jus- 
tice Howell E. lackson) in charging a jury in a similar case. United 
States v. Harpef (C. C.) 33 Fed. 474-476. I now quote : 

"It [the crime of embezzlement] is especlally applicable to the unlawful con- 
version of property by clerks, agents, and servants acting in fiduciary or trust 
capacities, and, under the statute above quoted, by a président, director, cashier, 
teller, clerfe, or agent of any national banking association. It involves two 
gênerai ingrédients or éléments : First, a breach of trust or duty in respect to 
the moneys, properties. and effects in the party's possession, belonging to an- 
other ; and, secondly, the wrongful appropriation thereof to his own use. In 
order to constitute this crime, it is necessary that the property, money, or ef- 
fects embezzled should hâve previously corne lawfully into the hands, pos- 
session, or custody of the party charged with such offense, and that while so 
in his possession and custody, held for the use and beneflt of the real owner, 
he wrongfully converted the same to his own use. In other words, there must 
be an actual and lawful possession or custody of the property of another, by 
\ irtue of some trust, duty, agency, or employaient, committed to the party 
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chargea, and, while so lawfully in the possession and custody of such property, 
the persoii must unlàwfully ând wrongfully convert the same to his owu use, 
in drder to commit the crime of embezzlement. The différence between the 
crime of embezzlement and that of larceny may serve to better illustrate what 
is required to constitute the former offense. In larceny there is the ingrédient 
of an unlawful taking from the possession of the owner with the intent to de- 
prive him of his property, and to wrongfully appropriate the same to the use 
of the party so taking. The custody or actual possession in larceny is acquired 
by. the party. unlàwfully, in the act of feloniously taking the owner's property 
without his consent. But in embezzlement there is no wrongful or unlawful 
acquisition of the custody or possession of the property embezzled. On the con- 
trary, the party embezzling must be lawfully in possession, by virtue of some 
employment, trust, or agency, under and with the consent of the owner, and 
while so in possession, holding the property in trust, or for the benefit of the 
owner, ne wrongfully converts the same to his own use. A few practical illus- 
trations may serve better to explain the offense of embezzlement. If your 
clerk — a clerk in your store — within the Une of his employment, sells your 
goods to a customer, and receives the price therefor, and, while holding the 
money thus received, even on his way to deposit it in the cash drawer or to 
deliver it to his employer, he converts it to his own use, or any portion thereof . 
this would constitute embezzlement. Now, if, after having received the money 
from a customer, the clerk should deliver it over to his employer, or cashier 
authorized to recelve it for him, and should thereafter secretly take the same 
identical money from the employer's pocket or the cashier's drawer, with the 
intent to appropriate it to his own use, that would be larceny. You send your 
hired man to the city or dépôt with a load of corn. The property is yours, but 
it is lawfully for the time being in the possession of the hired man as your 
agent, to hold and deliver for you, for your use and beneflt, according to your 
directions. Insfead of executing his duty, he converts or appropriâtes ail or 
any portion of the corn to his own use. This would be embezzlement. If be 
should surreptitiously take from your crib corn, with the possession of which 
he had not been previously intrusted, his offense would be larceny. If the gên- 
erai bookkeeper of a bank, having no gênerai or spécial custody or possession 
of the funds of the bank, secretly takes from the safe or drawer of the receiving 
or paying teller moneys of the bank, with the intent to appropriate the same to 
his own use, he commits an act of larceny. If, however, the teller — receiving 
or paying teller — in whose custody the moneys of the bank are placed by virtue 
of his employment or duty takes the same amount from his drawer, and con- 
verts the same to his own use, he would commit the crime of embezzlement. 
Thèse instances, will serve to illustrate the principle which you should keep in 
mind and apply in considering the charge of embezzlement against the défend- 
ant. It must appear from the évidence that the moneys, funds, crédits, or 
assets of the association, alleged to hâve been embezzled, were, previously to 
their wrongful appropriation, lawfully in the possession and custody of the de- 
fendant, and that they were, while so held by him, wrongfully converted to bis 
own use. It is not, however, necessary that he should hâve been in the ex- 
clusive custody or possession at the time of the conversion to his own use, in 
order to constitute this offense. If the évidence establishes that the business 
and assets of the bank were actually or practically intrusted to the care and 
management of the défendant, so that, by virtue of his position as vice prési- 
dent, director, or agent, he had not merely access to, or a constructive holding 
of, but such actual custody of the funds, moneys, and crédits of the association 
as enabled him to hâve and exercise control over the same, that would place 
him in the lawful possession of said funds or other property; and if, while so 
lawfully in possession of such assets, funds, and crédits, or other property, 
committed to his care and custody for the benefit of the bank, he wrongfully 
converts any part or portion of said assets to his own use, with intent to injure 
or defraud the association, he would thereby commit the offense of embezzle- 
ment. If his position and employment gave the défendant a superior or a joint 
and concurrent possession with subordinate employés or agents of the bank, 
that would be sufficient to place him in such lawful possession as would enable 
him to commit the crime of embezzlement, in relation to assets of the bank 
«o committed to his keeping. If, for example, his position and employment ia 
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the bank gave the défendant a joint or concurrent possession and custody of the 
bank's moneys, funds, and crédits with the teller, cashier, or other officer, this 
would constitute lawful possession on his part for the benefit of the association, 
equal with that of such teller, cashier, or agent ; and if, while so lawfully in 
possession, either alorie or jointly with other officers or agents of the bank, he 
wrongfully converts said funds or assets to his own use, with intent to injure 
or defraud the association, he would thereby commit the offense of embezzle- 
ment." 

So far I hâve quoted. 

You are not required to find that the exact sum or sums stated in 
thèse counts in the indictment was or were embezzled. If, under the 
circumstances mentioned, any portion of the funds described in the 
counts was embezzled, no matter how small the amount may be, it 
will be sufficient to sustain a verdict, and you are not required to specify 
in your verdict the amount embezzled. 

We next corne to the charge of abstraction. This has no such 
technical and limited meaning as has the word "embezzlement." To 
"abstract" means to take from or to withdraw from, so that to abstract 
the moneys, funds, or crédits of the bank, or a portion of them, is to 
take or withdraw from the possession and control of the bank such 
moneys, funds, or crédits. To constitute the offense, within the mean- 
ing of the act, it is necessary that the moneys, funds, or crédits should 
be abstracted from the bank without its knowledge and consent t and 
with intent to injure or defraud it, or some company or person other 
than the bank. Abstraction, under section 5209, Rev. St. [U. S. Comp. 
St. 1901, p. 3497], is the act of one who, being an officer of a national 
banking- association, wrongfully takes or withdraws from it any of its 
moneys, funds, or crédits, with intent to injure or defraud it, or some 
other person or company, and, without its knowledge and consent, or 
that of its board of directors, converts them to the use of himself, or 
of some person or company other than the bank. No previous lawful 
possession is necessary to constitute the crime, nor does it matter in 
what manner it is accomplished. It may be done by one act, or by a 
succession of acts. It may be done under color of loans, discounts, 
checks, and the like. The means used do not change the nature of the 
act. If the necessary or natural resuit is to wrongfully withdraw 
funds or moneys of the bank, without its actual knowledge and con- 
sent, by its board of directors, and to convert the same to the use and 
benefit of the abstractor, or to that of some person or company other 
than the bank, the means resorted to are of no conséquence, and in no 
way afïect its criminal nature. 

"Willful misapplication," as described in the statute, means a mis- 
application, willfully and unlawfully made by one of the officers enu- 
merated therein, of the moneys, funds, or crédits of the bank, and made 
with intent to injure the bank, or some other company or person ; 
and it has been held that there must be a conversion of the funds mis- 
applied, to the use and benefit of the wrongdoer, or to the use of some 
one other than the bank. It is not necessary that the officer so 
charged should hâve been previously in the possession or custody of 
the money, funds, or- crédits of the bank by virtue of any trust, duty, 
or employment. 

You will thus see that an officer of a bank cannot be guilty of em- 
bezzlement unless the moneys, funds, or crédits of the bank hâve first 
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been placed lawfully in his custody and control, to be held and used 
in trust for the bank; but he may be guilty of abstracting or misapply- 
ing them without having been lawfully intrusted with their custody. 
Similarly, to constitute the crime of embezzlement, the thing embezzled 
must be converted to the use of the criminal, while the moneys, funds, 
or crédits of a bank may be criminally abstracted or willfully misapplied, 
vvhether used by the criminal for his own benefit, or for that of any 
person other than the bank. 

It thus appears that whenever the crime of embezzlement, under 
section 5209, is comrnitted, it embraces as well the offenses of abstrac- 
tion and willful misapplication, but the converse of the proposition is 
not necessarily true. That is, as to any transaction which is made the 
subject of an indictment under this section, if the défendant is proved 
guilty of embezzlement, he is also necessarily guilty of abstraction and 
willful misapplication, because every essential feature of the latter 
crimes is included in the essentials to constitute embezzlement; but 
he may be found guilty of abstraction or of willful misapplication, or 
both, without being necessarily guilty of embezzlement as to the trans- 
action which is the subject of the charge. You will notice that, in 
each of thèse offenses, intent to injure or defraud the bank, or some 
other person or company, is an essential élément; and, unless the jury 
are satisfied. beyond a reasonable doubt that this intent to injure 
existed at the time of the commission of one or more of the acts 
charged in the indictment, they cannot convict the défendant. 

It becomes important, thën, to ascertain what is meant, in law, 
by this intent to injure or defraud, and what is necessary to estab- 
lish it. Ordinarily the intent with which a man does a criminal act 
is not proclaimed by him. Ordinarily there is no direct évidence 
by which a jury may be satisfied from the déclarations of the crim- 
inal himself as to what he intended when he did a certain act. The 
statute does not mean that it must be made to appear to the jury 
by proof which convinces their minds beyond a reasonable doubt 
that the défendant had malice or ill will towards the bank, or that 
he intended to wreck it. The intent to injure or defraud contem- 
plated'by the statute is not inconsistent with a deep and abiding 
interest on the part of the accused in the prosperity of the bank, 
and a sincère désire for its ultimate success and welfare. I say 
intent to defraud is not inconsistent with that state of affairs. If 
a man knows that the act he is about to commit will naturally or 
necessarily hâve the effect of injuring or defrauding another, and 
he voluntarily and intentionally does the act, he is chargeable, in 
law, with the intent to injure or defraud. It is not necessary that 
his object or purpose was primarily to injure or defraud. It may 
hâve been to benefit himself. Thèse terms, as used in the statute, 
mèan nothing more than that gênerai intent to injure or defraud 
which always arises, in contemplation of law, when one willfully 
or intentionally does that which is illégal or fraudulent, and which, 
in its necessary and natural conséquence, must injure another. 
The law présumes that every man intends the natural and ordinary 
conséquences of his acts. Wrongful acts knowingly or intention- 
ally comrnitted cannot be justified on the ground of innocent in- 
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tent. The color of the act, done with knowledge of its natural or 
necessary results, détermines the complexion of the intent. 

This question of intent, like ail other questions of fact, is solely 
for the jury to détermine, but it must be determined by you in this 
case in accordance with thèse légal principles; and I therefore 
instruct you that if, from ail the évidence in the case, you should 
believe beyond a reasonable doubt that any one or more of the 
acts charged against the défendant was or were committed by him 
at the time and in the manner charged in the indictment, and that 
he committed such acts voluntarily and intentionally, and with full 
knowledge that the natural and necessary resuit thereof would be 
to injure or defraud the bank or some other company or person, 
then you must necessarily infer, as to such act or acts, that they 
were committed with the intent to injure or defraud mentioned 
in the statute; and unless, from the presumption of innocence ex- 
isting in favor of the défendant raised by the law, or from évidence 
introduced in his behalf, there exists in your minds a reasonable 
doubt of such intent, you should find him guilty as to the count or 
counts embodying such act or acts. 

Strictly speaking, the burden of proof, as those words are under- 
stood in criminal law, is never upon the accused to establish his 
innocence, or to disprove the facts necessary to establish the crime 
for which he is indicted. It is on the prosecution from the begin- 
ning to the end of the trial and applies to every élément necessary 
to constitute the crime. But this burden is successfully borne 
whenever, from ail the évidence introduced in the case, and taking 
into considération the légal presumption which the law indulges 
in favor of the innocence of the accused, you hâve no reasonable 
doubt of his guilt. If the whole évidence, when carefully examined, 
weighed, and compared, produces in your minds a settled convic- 
tion or belief of the defendant's guilt — such a conviction as you 
would be willing to act upon in the most important matters relat- 
ing to your own afïairs — you are free from any reasonable doubt, 
and should find a verdict in accordance with that conviction or be- 
lief. 

I désire to direct your attention for a moment to the distinction 
between the presumption of innocence raised by the law in favor 
of the défendant and reasonable doubt. In the words of the Su- 
prême Court of the United States (Coffin v. United States, 156 U. S. 
459, 460, 15 Sup. Ct. 394, 39 L. Ed. 481) : 

"The presumption of innocence is a conclusion drawn by the law in favor 
of the citizen, by virtue whereof, when brought to trial upon a criminal charge, 
he must be acquittée! unless he is proven to be guilty. In other words, this pre- 
sumption is an instrument of proof created by the law in favor of one accused, 
whereby his innocence is established until suffleient évidence is introduced to 
overcome the proof which the law has created. This presumption on the one 
hand, supplemented by any other évidence he may adduce, and the évidence 
against him, on the other hand, constitute the éléments from which the légal 
conclusion of guilt or innocence is to be drawn." 

Thus far I quote. 

Reasonable doubt, you will observe, is the resuit of the proof, 
and not the proof itself, and must arise, if, in fact, it exists in your 
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minds, frbm the presumption of innocence alone, or in connection 
with other évidence favorable to the accused, and it must exist 
after weighing ail the évidence in the case, in order to justify a 
finding based upon it. In other words, if, after weighing ail the 
évidence on both sides, including the légal presumption of which 
I hâve spoken, you are convinced of the guilt of the accused, it is 
your duty to so find by your verdict. 

Certain évidence has been introduced by the prosecution as to 
transactions by the défendant other than those made the subject 
of the several counts in the indictment. I stated to you at the 
beginning of the introduction of this testimony and évidence that 
it was only admissible for the purpose of affording light to the 
jury as to the knowledge, motive, or intent of the défendant in the 
commission of the acts with which he is charged in the indictment. 
I reiterate that statement now. It is a rule of law especially ap- 
plicable to cases like the présent, wherein the intent of the défend- 
ant is an essential élément of the offense charged, that évidence of 
other acts done, tending to show knowledge, motive, or intent, is 
admissible, even if it involves other offenses than those charged in 
the indictment; but s«ch évidence is only compétent for the pur- 
pose of showing such knowledge, motive, or intent, and the jury 
must be careful not to confound the évidence given as to thèse 
matters with that bearing directly upon the charges in the indict- 
ment. For, even if you believe the défendant guilty of wrong- 
doing connected with thèse transactions not embraced in the in- 
dictment, about which the witnesses hâve been permitted to tes- 
tify, you cannot convict him on account of such wrongdoing; but 
you may consider this évidence so far, and so far only, as it may 
aid you in arriving at the knowledge of the défendant of his own 
financial condition and that of the bank at and before the time of 
the acts charged in the indictment, and in so far as it may aid you 
in determining the motive and intent influencing the défendant in 
doing the acts charged in the indictment, if you find that he did 
such acts. Indeed, the Suprême Court of the United States has 
said, referring to a similar case (Wood v. United States, 16 Pet. 342, 10 
L. Ed. 987) : 

■"The question was one of fraudulent intent, or not, and upon questions of 
that sort, where the intent of the party is matter in issue, it has always been 
deemed allowable, as well in criminal as in civil cases, to introduce évidence 
of other acts and doings of a party of a kindred character, in order to illustrate 
or establish his intent or motive in the particular act directly in judgment. 
Indeed, in no other way would it be practicable in many cases to establish 
such intent or motive, for the single act, taken by itself, may not be décisive 
either way; but, taken in connection with others of a like character and 
nature, the intent and motive may be demonstrated almost with conclusive 
certainty. They constitute exceptions to the gênerai rule excluding évidence 
not directly comprehended within the issue, or rather, perhaps, it may with 
some certainty be said, the exception is necessarily embodied in the very sub- 
stance of the rule, for whatever does legally conduce to establish the point 
in issue is necessarily embraced in it, and therefore the proper subject of proof, 
whether it be direct or only presumptive." 

Spécial prayërs for instructions to the number of 63 hâve been 
presented by the défendant. Of thèse, many hâve been embodied 
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substantially in the charge as given. I give you the following 
additional ones : Hère is one that refers to the matter about which 
I hâve been speaking (No. 20) : 

"Although the jury may believe that the défendant is guilty of other offenses 
and violations of the law than those charged against Mm, and that stich other 
transactions about which the witnesses hâve been permitted to testify con- 
stitute such offenses, the jury cannot eonviet the défendant upon this bill of 
indictment of the same; and the jury should therefore be careful not to con- 
found the defendant's acts and doings which appear in the évidence detailed 
as to other transactions than those charged in the bill of indictment with those 
acts charged in the bill, for, though the jury may believe the défendant guilty 
of violations of the law other than that charged in the bill of indictment, they 
would not be justified in finding him guilty in this case for such violations, 
and the jury is instructed to put out of considération ail the évidence of other 
transactions and doings of the défendant, no matter how wrongful and unlawful 
the same may appear to them to be, unless such transactions and doings tend 
to show the wrongful intent of the défendant in doing the acts charged in the 
bill of indictment." 

I give you that with the added clause, of course, that thèse mat- 
ters and things testified about are also compétent for the purpose 
of showing knowledge, if they do tend to show knowledge, of the 
condition of the defendant's affairs and those of the bank. 

I am asked in No. 21 to instruct you that: 

"A président of a national bank is not guilty, under the statute, for merely 
obtaining money from the bank of which he is such président by meaus of 
overdrafts made by him upon the bank. He has the same légal right to deal 
with the bank and to borrow money from it as any other individual ; and in 
this case, if the défendant overdrew his account in the bank, or borrowed 
money from the bank, under any honest or bona flde arrangement or agreement 
with the bank or its duly authorized offieers and committees, he would not be 
guilty of embezzlement, as charged, on that account." 

And I am asked substantially to give you the same charge with 
respect to the offense of abstraction and willful misapplication in 
Nos. 23 and 28. I accordingly give you this charge, but with the 
explanation that such arrangement or agreement with the bank, or 
its duly authorized offieers and committees, must be a bona fide 
exercise of their officiai discrétion, in good faith, and without fraud, 
and made for the actual or supposed advantage of the association. 
In such case there is no criminal responsibility, although the trans- 
action resuit in loss and damage to the bank. But if such loans 
or discounts or overdrafts are made or permitted in bad faith, for 
the purpose of personal gain, or for private advantage of the offi- 
eers, and not, therefore, in the honest exercise of officiai discrétion, 
they do not give the consent of the bank, and the défendant would 
not be protected by such authority so given, if he was a party to 
such arrangement. If fraudulent crédits were given upon the books 
of the bank, either to the défendant, or to other persons acting for 
him, neither he nor they acquired thereby any right to the funds 
represented by such crédits. A crédit upon the books of the bank, 
to be valid and create the relation of creditor and debtor between 
the parties having such crédits and the bank, must represent value 
received by the bank in the shape of actual cash, or what is honest- 
ly deemed its équivalent. It must represent bona fide indebted- 
ness. The authority of the directors and of the offieers and com- 
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mittees of th'e bank extends only to legitimate transactions intended 
for the benefit of the bank ; and, if you find that any such arrange- 
ment or agreement was made, you must consider with whom and 
under what circumstances it was made, and whether in good faith, 
and for the actual or supposed benefit of the bank. The défend- 
ant has testified that he h ad authority to make overdrafts from 
the board of directors at the time of the transactions charged in 
the indictment. He admits that nothing appears of record on the 
minutes of the board authorizing this. In his statement he is con- 
tradicted by Mr. Rawls, one member of the board, and the only 
one, so far as the évidence discloses, of those who were directors 
in the last years of the bank's history, who paid his liabilities to 
the bank. As to the other directors, Messrs. Penland and Dicker- 
son, the collatéral évidence introduced in this case shows that they 
also largely overdrew their own personal accounts; and I invite 
you to consider thèse circumstances in determining whether or not 
such arrangement or agreement, if you shall find it was made at 
ail, was entered into honestly and bona fide as officiai action for 
the actual or supposed benefit of the bank, or whether, on the con- 
trary, it was an agreement intended for the mutual personal ad- 
vantage of the directors of the bank, or some of them. If the for- 
mer, it conferred valid authority; if the latter, it conferred no au- 
thority whatever, and funds withdrawn thereunder would be 
wrongfully withdrawn. Every act of fraud, every known departure 
from duty by the board in connivance with the président for the 
plain purpose of sacrificing the interest of the stockholders of the 
bank, would be an excess of power, from its illegality, and, as such, 
void as an authority to protect the président in his wrongful com- 
pliance. 

I am further asked to charge you in No. 33 as follows: 

"No other abstraction or willful misapplication of the moneys and funds of 
the bank by the défendant, than those charged in the bill of indictment against 
him, will authorize or warrant the jury in convicting the défendant on thèse 
charges. If the jury should become satisfled beyond ail reasonable doubt that 
the défendant had on one or many occasions abstracted or willfully misapplied 
the moneys and funds of the bank, with intent to injure and defraud the bank, 
but not on the occasions and at the times charged in the bill of indictment, this 
would not justify a verdict of guilty in this case. In this case the jury must 
find and be satisfled beyond ail reasonable doubt, and from the évidence alone, 
that the défendant abstracted or willfully misapplied the moneys and funds of 
the bank, as charged in the bill of indictment, and in the way and manner and 
at the time or times theretn charged, or thèy will return a verdict of not guilty 
on thèse charges." 

I am also asked to instruct you in No. 38 as follows : 

"The mère drawing of a check creating an overdraft, standing alone, Is not 
a fraud on the part of the drawer, and its payment by the bank offlcers does 
not, alone, constitute a fraudulent abstraction or willful misapplication of the 
funds of the bank." 

I give ypu this in connection with what I hâve just stated about 
the authority of the directors and président, and the manner and 
way in whieh the act is done. 

I am asked in No. 41 to charge you with référence to the question 
of good character. I cannot give you the instruction asked in the 
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language of the prayer of the défendant, but I do charge you that 
a good character proven in a case is évidence in favor of him who 
possesses it. It goes to augment the presumption of innocence 
which the law raises in behalf of a défendant, and it must be mani- 
fest that the man who, while presumed to be innocent, and there- 
fore presumed to hâve an ordinarily good character, strengthens 
that character by the testimony of persons residing in the vicinity 
in which he lives, produces such évidence as should tend to 
strengthen the presumption of his innocence, just as, if he had un- 
dertaken to introduce such évidence, and had failed — in other words, 
if his witnesses had proven him a bad character — it would tend to 
detract from that presumption of innocence which the law indulges 
in favor of every défendant; and to that extent it is proper and 
compétent évidence, and is to be considered by the jury along with 
this presumption of innocence, and along with the other évidence in 
the case. 

And this brings me to refer to your rights and duties in respect 
to the testimony of the witnesses introduced before you. You 
hâve a right to consider their bearing and demeanor on the stand; 
their interest, if any, in the resuit of the suit; the inhérent prob- 
ability or improbability of their évidence ; its self-contradictions, if 
any, etc. Since the passage of the act of March 16, 1878, c. 37, 20 
Stat. 30 [U. S. Comp. St. 1901, p. 660], a défendant in a criminal 
case in the courts of the United States may, "at his own request, 
but not otherwise," be introduced as a witness in his own behalf. 
His failure to embrace the privilège, in the words of the statute, 
"shall not create any presumption against him," and this has been 
held by the Suprême Court of the United States to forbid ail com- 
ment in the présence of the jury upon his omission to testify. Wilson 
v. United States, 149 U. S." 60, 13 Sup. Ct. 765, 37 L. Ed._ 650. But 
on the other hand, if he does avail himself of the privilège, he is 
entitled to ail the rights, and subject to ail the criticisms, of a wit- 
ness in gênerai. The défendant hère has availed himself of that 
privilège, and, in considering his évidence, you hâve a right to look 
to his testimony in the Hght of the considérations suggested. In 
weighing his évidence, and determining how far it is crédible, you 
hâve a right to consider his deep personal interest in the resuit of 
the trial, as well as his manner and demeanor on the witness stand, 
the inhérent probability or improbability of his évidence, and, in 
short, to weigh his évidence just as you would that of any other 
witness having an equally strong personal interest. If his évi- 
dence, or that of any other witness, is self-contradictory, you hâve 
a right to consider that in determining what crédit, if any, you will 
give to it. 

Now, gentlemen, as to the facts in the case, I désire simply to 
refer in the most gênerai way to the contentions of both sides. 
You hâve heard ail of the évidence, and are doubtless more famil- 
iar with it than I am. This évidence has been elaborately argued 
by most able counsel on both sides, and that will refresh your 
memory if you hâve forgotten any points of the testimony. 

The government contends that the acts charged in the indictment 
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were eommitted by the défendant without the bona fide knowledge 
and consent of the bank, witfa full ;knowledge on his part of a des- 
perate condition in his own finances and those of the bank, and 
with the intent to injure and defraud the bank and other persons. 
For the purpose of showing such knowledge and intent on his part, 
it has introduced évidence tending to show: That the défendant, 
who came to Asheville in 1885 and organized this bank, and who, 
it is admitted, at ail times thereafter, until its failure, was its prés- 
ident and a director, bought and paid for $5,000 of its capital stock, 
and that at that time there is no évidence that he had other prop- 
erty. That the défendant thereafter bought property of various 
kinds, including real estate, additional bank stock, and some smal- 
ler blocks of stock in several companies in the vicinity of Ashe- 
ville, and that the money to pay for thèse purchases was obtained 
from the .First National Bank of Asheville. That only a portion of 
the money so obtained was obtained by him upon notes upon which 
he was nominally bound, and that, beginning not later than 1891, 
he began to obtain crédits by the discount of notes of accommoda- 
tion makers, some of whom were then insolvent, and that, of such 
accommodation makers as were then solvent and remained solvent, 
none remained bound to the bank in 1897, when it failed; ail notes 
signed by such men having, it is contended, been replaced by the 
notes of men having no finaricial responsibility. That, notwith- 
standing he was obtaining this large line of crédit upon thèse ac- 
commodation notes, and upon other notes signed and indorsed by 
himself, his account in the bank was frequently overdrawn for large 
sums— *so large that the Comptroller of the Currency was constant- 
ly calling upon the directors to reduce thèse overdrafts. In addi- 
tion to this, that his loans upon which he was maker or indorser 
during much of the time exceeded the limit fixed for the loans to 
any one person, namely, 10 per cent, of the capital stock of the bank. 
That if he had appeared as maker or indorser upon thèse notes, of 
which hé admits he got the benefit in loans and crédits from the 
bank, his account would hâve shown, as early as January, 1894, 
that he had borrowedover $80,000, or eight-tenths of the capital 
stock of the bank. That Penland, a co-director and the cashier of 
the bank, had at that time obtained crédit in a similar manner to 
the extent of $60,000, and that Dickerson, another director, had ob- 
tained $30,000, or a total to thèse three directors of $170,000, in 
January, 1894, or 1.7 times the entire capital of thë bank. That at 
the date of the failure of the bank thèse amounts had been increas- 
ed largely, so that the défendant then owed the bank something 
like $114,000, Penland about $81,000, and Dickerson about $60,000, 
or a total of about $255,000, besicles two $10,000 notes owed by 
Breese and Penland jointly as balance of the purchase money on 
the purchase of the bank building, or, in ail, thèse three directors 
then owed the bank something like $275,000, or nearly 2.8 times 
its entire capital stock. 

It is contended by the government that the bank neither knew 
of nor authorized thèse crédits, and they introduced Mr. R. R. 
Rawls, one of the directors, who testified that he only knew of the 
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loans shown by the reports to the Comptroller of the Currency, 
and neither knew of, nor consented to, the crédits made up of the 
Léonard, Kemp, and similar notes. It is further contended by the 
government that the défendant made false and misleading reports 
and statements to the Comptroller of the Currency in various par- 
ticulars; reporting in one instance no overdrafts against himself, 
when in fact he was overdrawn to the extent of $2,844, and failing 
constantly to show that he was indorser or guarantor or payor of 
this large sum represented by the Léonard and other similar notes, 
of which he admits he got the benefit, and for which he claims and 
admits he had guarantied the payment to the bank. 

It is further contended that he caused a false entry to be made 
upon the books of the bank, creating a false crédit in favor of the 
bank of about $1,353, and a false charge against the Carolina Sav- 
ings Bank of the same amount, for the purpose of deceiving the 
bank examiner, who arrived unexpectedly. You will recall and 
consider the évidence in that regard. It is claimed that, without 
authority, he signed the name of W. W. Rollins to two notes, for 
$1,000 each, dated April 6, 1897, and sent them to other banks in 
renewal of other notes theretofore in such banks, and which had 
fallen due. This contention, I understand it, is admitted by the 
défendant, who claims to hâve afterwards communicated the facts 
to and received from Maj. Rollins a ratification of his act. This is 
denied by Maj. Rollins, who says he never knew anything of the 
transaction until he saw the notes at this trial, and who says that, 
when he saw thèse notes at a former trial, he knew they were not 
signed by him, but supposed they were copies of notes of his own 
signing, although he had never, to his knowledge, signed notes to 
exceed $7,000, in the aggregate. And I call your attention to the 
fact that even the défendant does not claim that he ever communi- 
cated thèse facts to the bank, or to the other banks in which thèse 
notes were rediscounted. 

The government also contends that the défendant made a false 
statement to Col. Burgwyn, bank examiner, in June, 1897, a short 
time before the failure of the bank, as to the financial condition and 
responsibility of Kemp, the colored driver of the défendant. You 
will recall the évidence as to this. It is further contended by the 
prosecution that the défendant received a good and valuable crédit 
through the Purefoy transaction of $3,000, and that when Dr. Pure- 
foy withdrew the money loaned, by means of his check, he was 
suffered to appear as having overdrawn his account for a time ; the 
apparent overdraft being eventually covered by a note of no value. 

Ail of thèse and similar transactions were introduced by the 
government merely for the purpose of showing knowledge and in- 
tent, and, of course, hâve no other bearing upon the charge in the 
indictment. 

There is a transaction, however, which it is contended by the 
government has a somewhat closer relation to the offenses charged 
in the indictment. It is contended, and not denied, that in the 
month of July, when the bank was tottering to its fall, collections 
aggregating about $17,000 were made by the First National Bank 
131 F.— 59 
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of Asheville for other banks, and that the funds so collected were 
deposited in the bank by the bank's collector, and checks were 
drawn by him upon the Chemical National Bank of New York in 
settlement thereof, and signed by the défendant as président, but, 
by direction of défendant, thèse checks were not sent out, but were 
withheld until after the bank closed its doors. According to the 
testimony in the case, a number of the checks of the défendant were 
paid out of funds in the bank after the time when thèse remittance 
checks were drawn and withheld, and the prosecution contends 
that the défendant knowingly withdrew to that extent this money, 
which honesty and good faith required should be applied to thèse 
remittances, leaving the bank, to that extent, indebted to thèse oth- 
er banks for moneys belonging to such banks, and which the First 
National Bank of Asheville had received, and which the défendant 
had wrongfully embezzled, a,bstracted, and misapplied, with intent 
to injure and defraud. The défendant contends that in ail of thèse 
various transactions he àcted honestly and in good faith ; that he 
believed himself to be, and knew that he was, solvent and able to 
pay his debts. You will recallhis testimony. He admits that ail 
the time, since 1894 at least, his obligations to the bank were grow- 
ing by leaps and bounds, and that in face of the fact that during 
the period from January 1, 1894, to January, 1897, inclusive, the 
dividends from his bank stock credited to his account amounted to 
$11,500 and over, and his salary to over $6,000 more. Notwith- 
standing thèse facts, he was putting in bank more and more of 
thèse notes of Léonard, Kemp, etc., to pay interest, and interest on 
interest. He explains the necessity of the increase of the Rollins 
notes from $7,000, the original amount for which he agreed in 1892 
to save Maj. Rollins harmless, to $9,400, the amount when the bank 
failed, by a calculation showing that the accrued interest on thèse 
notes wpuld hâve increased them to the latter figure, and avowed 
his inability to pay this interest as the reason for having taken the 
liberty of signing Maj. Rollins' name to the two $1,000 notes on 
April 6, 1897. Gentlemen, it is for you to consider whether such 
a state of financial paralysis is consistent with his statement of an 
absolute solvency on his part, or his belief in it. Indeed, in his 
testimony the défendant has tried to make it appear that after 
January, 1894, he obtained no actual money from the bank, and that 
the increase of his obligations to it from $80,800 to $114,000 arose 
solely from accumulations of interest which he was unable to pay. 
The government, on the other hand, contends that he never ceased 
drawing money from the crippled bank by check until July 21, 
1897, the date of the last transaction charged in the indictment. 

I hâve neither the tirne; nor the inclination, gentlemen, to refer 
further to the évidence in this case. The facts and the contentions 
hâve been fully and ably argued before you by the learned counsel 
on both sides. It is now : to be submitted to your honest, con- 
scientious considération as sworn jurors of the United States court 
for this district. 

One word more, and I hâve done : When you hâve retired to 
your room and considered of your verdict, and hâve taken your 
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ballot, it may be that you will not view the évidence alike ; that its 
effect upon the minds of a portion of you may be weaker or stronger 
than upon the minds of the remainder. In that event, I would say 
to those of you who may find yourselves in the minority you should 
not too hastily conclude that your brethren are wrong, and you 
alone right. If you of the minority are for conviction, you should 
ask yourselves, "Is the évidence of guilt which fails to convince a 
majority of my brethren of the guilt of the accused beyond a rea- 
sonable doubt in truth so strong as I thought it was?" If you are 
for acquittai, you should inquire of your own heart and mind, "Is 
the doubt in my mind, and which fails to appeal to the reason of 
my brethren, indeed a reasonable doubt, or is it founded upon some 
préjudice, or induced by a désire of avoiding the responsibility of 
décision?" Ask yourselves thèse questions, talk the matter over 
with your brethren, with a view of arriving at a true and just con- 
clusion, and you will be in a fitting frame of mind to reach it. 

A word as to the form of your verdict: If you should find the 
défendant not guilty upon ail the charges against him, you will 
return a gênerai verdict to that effect. If you should find him not 
guilty upon ail of the counts for embezzlement, but guilty upon 
one or more counts for abstraction and willful misapplication, your 
verdict should be, "We, the jury, find the défendant not guilty of 
embezzlement, as charged in the within indictment, but we do find 
him guilty of abstraction and willful misapplication, as therein 
charged." If you should find that he is guilty upon one or more 
of the counts for each of the offenses of embezzlement, abstraction, 
and willful misapplication, you may find a gênerai verdict of guilty. 

I now dismiss you to your room with a solemn adjuration to do 
your duty as you see it, without préjudice, without favor, and with- 
out fear. 



HOLST et al. v. SAVANNAH ELECTRIC CO. et al. 
(Circuit Court, S. D. Georgia, E. D. July 16, 1904.) 

1. Municipal Corporations— Powees of Council— Granting of Street 

Franchise by Resolution. 

The mayor and council of the city of Savannah, Ga., are authorized by 
the city's charter (MacDonell's Code, p. 12, § 32) to make, ordain, and 
establish "by-laws, ordinances, rules and régulations," but nowhere, in 
terms, to legislate by resolution; and in view of cognate provisions re- 
quiring the improvement of streets, regulating the speed of Street cars, 
etc., to be by ordinance, and of section 44, which provides that the city 
may either build street railways, "or let or f arm the privilège to indi- 
viduals or companies under the conditions and at such rates of fare and 
other charges as the city council of said city may by ordinance déter- 
mine," the mayor and council hâve no power to grant a franchise to a 
street railroad company to occupy a street with its tracks by a resolution, 
and such a resolution passed without notice to owners of property on the 
street affected, and without prior publication as required by the charter 
in case of ordinances, is void and confers on the company no right or au- 
thority. 

2. Constitutional Law— Taking Peopertt without Compensation. 

The owners of property fronting on a street may maintain a suit in 
equity in a fédéral court against the city and a street railroad company, 
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feoth of whlch are corporations of the state, to enjoin the laying of tracks 
In the street Under a voici enactment by the city cotmcil purporting to au- 
thorize such act, where irréparable in jury will resuit to their property, as 
a taking of property under color of authority froro the state without due 
process of law. 

3. Equity Jurisdiction — Pkeventing Multiplicity of Suits— Adéquate 

Remedy at Law. 

Such suit is withln the jurisdiction of equity, where the complainants 
are numerous, on the ground that it will prevent a multiplicity of actions, 
and for the further reason that there is no adéquate remedy at law. 

4. Injunction— Use of Stbeet— Street Railway. 

For a municipal corporation, over the protest of every abutting lot 
owner on a résidence street, to refuse them a hearing, and grant in secret 
caucus to a street railway the right to appropriate said street for its 
track, to be used to shunt ail the empty cars in use in the city into the 
car barns at midnight and to distribute them at dawn, thus destroying 
the quiet, repose, and comfort of many homes, when the railway bas a 
parallel track one block away, long used, and ample for such purpose, is 
unnecessary, unreasonable, and oppressive municipal action, and should 
be enjoined by a court of equity having jurisdiction. 

In Equity. On motion for preliminary injunction. 

The complainants before the court are J. B. Holst, A. J. Ives, Lena Ander- 
son Myers, J. J. Cummings, R. P. Lovell, Mary Ganahl Stovall, Henrietta Sea- 
brook, Sarah O. Adams, ail of whom are citizens of the county of Chatham. 
state of Georgia, and Emma L. Carrington, who is a citizen of New York, and 
résident on Long Island. The respondents are the mayor and aldermen of the 
city of Savannah and the Savannah Electric Company. The bill is brought 
in behalf of the complainants and other property owners whose interests are 
also affected. Thèse, with the complainants, are 42 in number, and include, 
without exception, every owner of a lot abutting on that portion of the street 
involved in the controversy, and whieh, as will be seen, the mayor and alder- 
men of Savannah hâve resolved that the electric company may appropriate in 
part for its own uses. The bill allèges the additional value of their homes 
resulting from the quiet of the street and its f reedom f rom cars and other 
disturbing noises ; that the Electric Company, without flrst offering to pay 
compensation in any amount, is proceediug to erect pôles, string wires, and 
lay tracks under pretended authority passed by the mayor and aldermen of 
the city near the hour of midnight on the 25th of May, 1904 ; that tins was 
done without ahy notice whatever being given to the public of such intended 
action ; that the resolution was read but once, the law requiring that ail ordi- 
nances and resolutions, to become laws, shall be read twice, and publislied for 
two weeks in the public gazette ; that the resolution is illégal and void ; and 
that the Savannah Electric Company acquired no rïght thereunder. It is 
further alleged that the faet that the mayor and aldermen were considering 
the grant to the electric CQmpany of the right to thus use the street was pur- 
posely kept secret for the purpose of preventing plaintiffs and other property 
owners affected, from protesting against the resolution, but, anticipating a 
movement of this character, the plaintiffs and 59 other property owners and 
résidents had petitioned, in writing, the mayor and aldermen of the city to 
permit them to be hèard whenever the pétition of the electric company should 
be presented to thé body for action. This request, it is charged, was ignored 
and utterly idisregarded, ajthough they were assured by the mayor of the city 
of Savannah that they would be given ample opportunity to be heard. In this 
pétition it is further allegéd that the complainants notified the governing body 
of the city that to grant such resolution would cause irréparable damage to 
them and other owners of property and résidents on said street. Notwith- 
standing this, the mayor and aldermen of the city immediately proceeded to 
grant and did grant the electric company the right to lay its tracks, string its 
wires, erect its pôles, and operate its cars on said street. This, it is charged, 
will deprive plajntifïs of their property rights without due process of law, in 
contravention of the Constitution of the United States, and without compensa- 
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tion having been flrst paid, as required by the Constitution of Georgia. Spécial 
averments of damage allège that J. B. Holst will be prevented from using the 
street in front of his property, and that the same will be damaged in at least 
the sum of $3,000. The property of A. J. Ives, Lena Anderson Myers, J. J. 
Cummings, R. P. Lovell, and Mary G. Stovall, it is alleged, will be damaged, 
each, in the sum of $2,000. The property of Henrietta Seabrook, it is alleged, 
will be damaged in a large sum, as will also the property of Sarah O. Adams. 
Mrs. Carrington, the New York complainant, who also owns an abutting lot. 
lays her damages in the amount of $2,500. It is further alleged that the ap- 
propriation of this portion of Gwinnett street is wholly and entirely unneees- 
sary for the public convenience, benefit, or necessity, and is entirely for tbe 
convenience of the Savannah Electric Company, a corporation which already 
owns ail the street railways in the city of Savannah. It is alleged to be un- 
necessary and unreasonable, because the electric company already bas a line 
on which its cars are operated now on Bolton street, which is the next street 
south of Gwinnett, and parallels the same, and which can be used by the 
corporation for its purpose just as conveniently as Gwinnett street. This pur- 
pose is to run its empty passenger cars into its car barn at niglit, and to dis- 
tribute them in the morning. It is charged that the Savannah Electric Com- 
pany, within a few hours after the passage of the resolution, and before the 
public had beeome aware of its passage, had commenced the work of laying 
its track, erecting its pôles, and stringing its wires, and, if permitted to con- 
tinue with this work, and operate its cars on the track thus laid, that plain- 
tiffs will suffer irréparable injury therefrom, and that this injury will be in- 
flicted unless prevented by a suitable order in equity. Ail of this conduct, it is 
charged, is in contravention of the relating provisions of the Constitution of 
the United States. It is alleged that the Savannah Electric Company is char- 
tered by the state of Georgia ; that the mayor and aldermen of the city of 
Savannah, acting under assumed authority from tbe state of Georgia, and as 
an agent of the state for governmental purposes, has availed itself of the gov 
emmental agencies furnished by the state to unlawfully grant authority to do 
the unlawful acts complained of, and that the action of both défendants is 
therefore the action of the state, and that their conduct under color of its pre- 
tended authority is to deprive orators of their property without due process 
of law. Waiving answer under oath, the complainants pray an injunction 
pendente lite to restrain the défendants from doing or continuing to do the 
wrongful acts complained of. There is also a prayer for gênerai relief. 

In response to the rule to show cause," the défendant the Savannah Electric 
Company allèges that the court has no jurisdiction ; that there is no equity 
in the bill ; that no fédéral question is involved in the bill ; that it states no 
cause of action, and makes no case for injunction or bther relief; and that 
the complainants hâve adéquate remedy at law. It dénies that complainants 
will be damaged in any manner whatever, "cognizable by the Constitution and 
laws of the state of Georgia," by the construction of the proposed tracks. It 
avers that everything was done by itself and the mayor and aldermen of Sa- 
vannah in the utmost good faith, and to locate a greatly needed public im- 
provement. It allèges that the kind of cars it proposes to run over that portion 
of Gwinnett are ordinary street passenger cars, niaking only such stops as are 
necessary for the purpose of receiving and discharging passengers; that this 
will put no additional servitude upon said street; that their scheme is a 
necessary part of a plan agreed upon between the mayor and aldermen of the 
city of Savannah and Atlantic Coast Line Railroad and the défendant to build 
a subway beneath the Atlantic Coast Line Railroad at Gwinnett street Cross- 
ing in Savannah. Défendant points out the great danger to which passengers 
are subjected by the grade crossing over the Atlantic Coast Line Railroad, 
and allèges its intention to abandon the line of street railroad on Bolton street. 
so that defendant's cars, instead of running upon Bolton street, thereby pass- 
ing over the grade crossing, will be run upon Gwinnett street, and pass under 
instead of over the railroad, thus obviating the delay and inconvenience to 
which the public is put by reason of stopping for passing trains, and obviating, 
also, great péril and danger which passengers incur from passing trains ; that. 
by reason of this arrangement, it will be necessary to take up tracks of the 
défendant on Bolton street, and, as part and condition of entering into the 
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subway agreement, the city assented to this défendant laying a single track 
between Habersham and Abercorn street», with proper connections between the 
twô streets, it being necessary that the défendant should hâve this for the pur- 
pose of Connecting its line of street railroad on Habersham street with its line 
of street railway on Abercorn street, this being the only convenient and ac- 
cessible line with which defendant's said connections can be made. Défendant 
allèges that Gwinnett street is a public street of the city of Savannah; that 
the title is in the state of Georgia and in the mayor and aldernien of the city 
of Savannah; that abutting property owners hâve no rights thereon, other 
than the easement enjoyed by the gênerai public; that the building of de- 
fendant's proposed line of street railway thereon wlll not impair this easement. 
damage complainants' property, or place any additional servitude upon said 
street. Défendant allèges that the charter granted it by the state of Georgia 
and the permission given by the resolution of the mayor and couneil of the 
city of Savannah were given subject to the right of ail persons to receive just 
compensation for any private property taken or damaged, and the défendant 
expressly disclaims any right under said resolution or said charter to take or 
damage the property of any of the complainants in the manner contemplated 
by the Constitution of the state of Georgia without making just and adéquate 
compensation therefor. Défendant admits that if, by the laying of the tracks 
and opération of its cars on Gwinnett street, the lots of complainants will be 
damaged in the manner contemplated by the Constitution of the state of 
Georgia and the décisions of the courts of last resort in that state, the de- 
fendant will hâve to make them just and adéquate compensation therefor, and 
expressly disclaims any right under said resolution to take or damage any of 
the property of complainants in said manner without first making just com- 
pensation. 

The answer of the city of Savannah is in substantial respects the same 
as that of the Savannah Electric Company. It is, however, admitted in the 
answer that the resolutions granting the electric company the right to lay its 
tracks on the disputed portion of Gwinnett street were adopted without any 
notice being given to the public of such intended action, and that the resolu- 
tions were read bût once at said meeting ; it being averred that no notice what- 
ever is required to be given to the public of any resolution before couneil. It 
dénies that the proceeding was purposely kept secret for the purpose of pre- 
venting the complainants and other property owners from protesting against 
the passage of such resolution, but admits that the complainants and a nuniber 
of other property owners and résidents on the portion of Gwinnett street in 
dispute requested, in writing, that the mayor and aldernien of the city of 
Savannah would give them a hearing upon the matter. It dénies that this 
request was ignored and disregarded. On the contrary, it states that the 
pétition of the property owners was "received as information." It allèges that, 
in the "committee of the whole" of said meeting, hearing was given counsel 
representing the Gwinnett street property owners and résidents, Mr. William 
P. Hardee, and that said hearing was f ull on ail points — said attorney of said 
property owners stating their objections just as fully as they could hâve done 
themselves— iand that couneil accorded him a patient and respectful hearing. 
Denying the allégations in complainants' bill that the laying of the track in 
question and the operating of street cars on that portion of Gwinnett street 
are unnecessary for the public convenience, beneflt, and necessity, and that 
said improvement is made entirely for the convenience of the Savannah Elec- 
tric Company, it admits that said company does own ail the street railways 
of the city of Savannah, and that it now has a line on Bolton street, which is 
a narrower street than Gwinnett, which street is next south of Gwinnett, and 
parallel to the same; that said city dénies that said street can be used by 
said street railway company for every purpose just as conveniently, so far as 
the public js concerned, as Gwinnett street. It allèges that the damages of 
complainants, if any, are not irréparable, but are easily computable; "it being 
merely a question of dollars and cents, Without any sentimental, whimsical, or 
archaic measure of damages being considered." The tenth paragraph of the 
answer allèges that the conclusions of complainants in the relative paragraph 
of their bill are conclusions of law, and "manifestly erroneous conclusions at 
that, the same. being in the teeth of the décisions of the Suprême Court of the 
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United States and the Suprême Court of Georgia on the subject " It contends 
the acts done by it and the electric company are done in the proper exercise ; 
of lawful powers, and, since they do not directly encroacb upon priva te prop- 
erty, even if the conséquences of such acts should damage and depreciate the 
value of abutting property, are universally held not to be a "taking" under the 
constitutional provisions. There has been hère, the answer states, no direct 
physical disturbance of any right, either publie or private, which complainants 
enjoy in connection with their respective properties. But even if such be the 
case, respondents allège that the courts can grant no relief, provided there is 
no physical interférence with tbe right or easement of said property owners to 
egress from and ingress to their lots along said street. As to whether or not 
said railway tract should be upon Gwinnett street, or upon Bolton street, or 
upon any other street, the city council of Savannab, in its best judgment and 
discrétion, is vested with the responsibility of determiningthe same, and the 
courts are relieved from such responsibility, and bave no right to interfère 
therewith. 

J. F. Cann and Walter G. Charlton, for complainants. 

W. W. Osborne and Alexander A. Lawrence, for défendant Savannah 
Electric Co. 

William Garrard, City Atty., for défendant- mayor and aldermen of 
city of Savannah. 

SPEER, District Judge (after stating the facts). That portion of 
Gwinnett street in the city of Savannah which is involved in the con- 
troversy before the court is what is termed a "résidence street." On 
either side are the homes, ail comfortable and many spacious and élé- 
gant, of well to do people. It is made clear that this locality was 
selected for homes by the class of résidents who own the abutting lots 
because of its quiétude and repose. The Savannah Electric Company 
enjoys a monopoly of street railway traffic in that city, and has long 
evinced a désire to lay its tracks on this portion of Gwinnett street. 
The parties complainant, the owners of résidences thereon, hâve con- 
sistently and earnestly objected. They hâve contended that it would 
largeîy impair the comfort, the quiet, accessibility, and therefore the 
value, of their homes. They hâve also contended that the appropria- 
tion of the street by the electric company is unnecessary, for a short 
block to the southward the same street railway company already owns 
and controls a Une on Bolton street parallel to Gwinnett ; and this track, 
it is insisted, is ample for ail purposes of the street railway service of 
Savannah. Previous to the occurrences of which complaint is now 
made, the mayor and aldermen of the city of Savannah hâve accorded 
a hearing to the property owners on this street whenever the electric 
company sought authority to lay its tracks thereon. It is now, as ap- 
pears from the foregoing statement, alleged that such a hearing was 
promised, but was unlawfully and injuriously denied; that the action 
of the city government is unlawful and void ; that no lawful grant of 
power to the electric company to appropriate the street in question has 
been or can be made; that the electric company appears on the street 
as an intruder; and that the présent action of the city council and the 
electric company, both créatures of the state, and jointly acting under its 
assumed authority, is obnoxious to that clause of the Constitution 
which déclares: 

"No state shall mâke or enforce any law which shall abridge the privilèges 
or iminunities of citizens of the United States, nor shall any state deprive 
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any pereon of life, llberty or property without due process of law, nor dony 
to any person within its jurlsdiction the equal protection of the law." 

The answer of the city, wîth unequivocal and perhaps temperamental 
emphasis of the pleader's language, présents certain important légal 
questions which may properly be considered before we approach the 
considération of the facts. They are, first, that the act done by the 
electric company is dorie in the proper exercise of lawful powers ; 
second, that it does not directly encroach upon private property, and, 
even if the conséquences of such act should damage and depreciate 
the value of abutting property, that it is not a taking of the complain- 
ants' property, under the constitutional view, and the court therefore 
can grant no relief; and that whether the railway tracks should be 
upon Gwinnett street, or upon Bolton street, or upon any other street, 
is a matter stated to be, in substance, in. the arbitrary judgment of the 
city conncil of Savannah, and the courts hâve "no right to interfère 
therewith." 

It.may be observed that there is involved in this case, and per- 
haps in every case, not the right, but the duty, of the court. The 
rights of parties are at stake. It may be further added that if, 
upon judieial considération, it may be determined by the court, even 
though erroheously, thafit is a duty to arrest the acts complained of, 
and, for the protection of the rights of complainants, to stay the joint 
action of thè city and the electric company, such action can in no 
proper sensé be termed "interférence." The action of the court is 
invoked in the usual manner. Its attention to the cause of complain- 
ants is obligatory, and hère, at least, their complaint will be heard. 

In the first place, we inquire, was the effort of the electric company 
to seize the portion of Gwinnett street in controversy lawful, or, to 
use the language of the answer, "in the exercise of lawful powers," 
or was it rather an effort on the part of that corporation, aided and 
abetted bythe city council, to obtain an unconscionable advantage, with 
that disregard of private rights on the part of such corporations for 
which it is so.frequently the duty of courts to afford redress? The facts 
relating to this inquiry do not appear to be in conflict. The affidavits 
make it clear that the electric company was well aware of the earnest 
objections of the property owners to its project. The previous effort 
of the company to appropriate this street, and its defeat before the 
city council by the protest and argument of the property owners, is 
conceded on ail hands. With regard to the présent movement, Mr. 
Edward Karow testifies , by affidavit that some months ago it was 
rumored that the Savannah Electric Company would make another 
effort to secure permission' to use this portion of Gwinnett street; and 
some of the property owners, in behalf of themselves and the others, in- 
formed the président of the electric company that objection would be 
made to the granting of the pétition. This is not controverted. The 
city authorities were also apprised of a unanimous protest on the part 
of a large attd highly respectable number of its property holders ami 
taxpayers. Not only is t this true, but the city had promised to give 
them a public hearing. Mr. A. J. Ives, a lot holder in the territory 
affected, and owner of a home on which he had spent many thousands 
of dollars, testifies that he had heard of the impending movement of 
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the electric company and he gave to another lot owner, Mr. W. P. 
Hardee, the information, and requested him to prépare a protest. He 
also called upon the mayor and notified him of the grave objection of 
the lot owners, when that gentleman assured him, before any action 
was taken, that they should be accorded a full and public hearing. 
This affidavit is corroborated by the affidavits of W. P. Hardee, J. B. 
Holst, and Edward Karow. Mr. Holst was also informed by Mr. 
Ives that he had seen the mayor, and had received his promise that 
ample opportunity would be given the property owners and résidents 
on Gwinnett street to be publicly heard in protest, in the event the 
pétition to appropriate the street should be presented by the Savannah 
Electric Company. Mr. Karow was présent at the time Mr. Ives made 
this statement. Holst and Karow both agreed that it would be well 
to see the mayor, that there might be no mistake or misunderstanding 
about the matter. They at once had an interview with the mayor, 
and were then and there assured by him that opportunity would be 
granted to the property owners affected to hâve a public hearing. The 
mayor himself testified, and his affidavit is before the court. Pie does 
not offer to controvert in any way the truthfulness of thèse dépositions 
by Ives, by Holst, and by Karow. It is true, he contends that the prop- 
erty owners were given a full hearing. It is proper to inquire if the 
mayor is correct in this view. Mr. W. P. Hardee testifks that he is 
a résident and property owner; that his home is on the north side of 
Gwinnett street, between Lincoln and Abercorn. Having heard of 
thé rumors of the contemplated movement he prepared the protest and 
request to be heard. It was signed by 42 property owners and rési- 
dents along the line of said proposed extension. On Wednesday, May 
25, 1904, about 4 o'clock in the afternoon, he was advised by one of 
the signers that an effort by the electric company would prbbably be 
made at the meeting of council that night to obtain permission to lay 
its tracks on that portion of Gwinnett street on which he lived. At 
S o'clock in the evening he repaired to the council chamber. While 
there, W. W. Osborne, Esq., attorney for the electric company, handed 
to the assistant clerk of council a paper stating that it was a pétition for 
the electric company to lay its tracks on Gwinnett street, and asked that 
it be filed and sent in to council. It will afterwards appear that the mu- 
nicipal législature was in secret caucus or executive session, euphemis- 
tically termed in its rules the "committee of the whole." Shortly after- 
ward, déponent handed the assistant clerk of council his protest, and 
requested that it be sent in to council. Then Mr. Osborne, attorney 
as aforesaid, left the room, with the clerk of council, and was absent 
some minutes, and returned. A short time after his return the clerk 
asked déponent to corne before the caucus and prefer his request for a 
public hearing. This the déponent did, then left the caucus, and waited 
until the mayor and aldermen emerged from their secret session and 
convened in the public council chamber. Déponent entered the council 
chamber, and remained there until the clerk of council read a brief of 
the pétition presented by the Savannah Electric Company, handing 
the same to the mayor. That gentleman remarked, "Received as 
information." A few minutes later the clerk of council read a brief 
of the protest and request for hearing, and handed the same to the 
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mayor, whoagain remarked, "Received as information." Déponent 
waited in council chamber until about 11 o'clock p. m., and, council 
in the meantime having passed to other business, he concluded nothing 
further would be done, and went home. That something had been 
already dône is made manifest by the affidavit of the mayor himself. 
He testîfies that before the council convened, and while the body was 
still in what seems the potential "committee of the whole," they had 
already adopted the résolution authorizing the electric company to 
lay its track on the street. In that secret caucus, the délibérations, if 
any there were, were conducted, and the conclusion reached. The 
singularity of a proceeding which will permanently affect the property 
of so many citizens of Savannah and their constitutional rights will 
not escape the attention of the observant. Mr. Osborne was first 
called before the caucus, or perhaps he had the entrée into what John 
Randolph might hâve termed this "cave of Trophonius." It also will 
not escape attention that Mr. Hardee was not permitted to appear while 
Mr. Osborne was in the présence of the conclave. After Mr. Osborne 
left, Mr. Hardee was siimmoned. The sententious observation made 
by the mayor, when afterwards, in the council chamber, the briefs of 
the electric company 's pétition and the protestants' protest and request 
for hearing were presented, is also nbteworthy. As each paper was 
received from the clerk of council, the mayor exclaimed, "Received as 
information." Since the "committee of the whole," as appears from 
its resolution in the record, had conclusively determined the matter, it 
is difficult to see what further information the council would require. 
The remark of the mayor, however, could hâve no other effect than to 
leâd Mr> Hardee to conclude that the matter Was still pending; that 
information on the subject was yet valuable to the council; and that 
he and those acting with him would be accorded the hearing which he 
appeared to ask. That the electric company had ail the information 
necessary is perhaps manifested by the fact that shortly after 5 o'clock 
next morning it is posting "with quick dexterity" to lay its track, and 
toappropriate for its purposes the unappropriated portion of Gwinnett 
street. 

The contention of the city that complainants were heard before coun- 
cil is based upon the following statement to be found in the affidavit of 
Mr. Myers, the mayor : 

"Two years ago the Savannah Electric Company petitioned council for con- 
sent to lay their track on the portion df Gwinnett street involved in the above- 
nanied case. The lot owners on the street filed a protest, and council heard 
the same, and did not grant tne request. At that time they had a public hear- 
ing, and heard ail the argument. At the présent time there is a new council. 
but nearly ail the members of the présent council were members of the old 
oouncll, ahd had formerly heard the arguments advanced." 

Àssuming, under the law, that the complainants are entitled to an 
opportunity to be heard upon a matter affecting their rights of property, 
this proposition of the mayor does not appear to be maintainable. The 
fact that an adjudication on the same matter and on the same facts had 
been previously made by the same council now contemplating a change 
of mind, instead of precluding a hearing, would give a stronger claim 
to that settled right under popular government. So plain is this that 
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such a proceeding in a tribunal governed by iaw is termed a "rehear- 
ing." The mayor, however, himself contends that the facts were not 
the same. Indeed, he contends that the permission was granted b»- 
cause the facts were différent. Nor was the council the same. Nor 
is it true that Mr. Hardee appeared as attorney for the lot holders, or 
to make the showing against the resolution for them. He had not 
been employed as attorney, and his appearance was in propria persona 
merely for the purpose of asking a hearing for himself and the others 
at an appropriate time to be fixed by council. If this request was 
passed upon at ail, council gave him no information of the fact, but, 
on the contrary, by receiving his pétition "as information," impliedly 
confirmed the express promise of the mayor that a hearing would be 
accorded the complainants and those having rights in common with 
them. 

It will be observed that the authority to the electric company to lay 
its track on Gwinnett street was granted by resolution of the "com- 
mittee of the whole." This we hâve seen to be a secret session of the 
council, from which the public is excluded. It, however, appears that 
the resolution, late at night, was approved by council. A certified copy 
of the resolution is in évidence, and this consti tûtes the sole authority 
upon which the electric company is proceeding. It begins : 

"By the Committee of the Whole: Resolved, by the mayor and aldermen 
of the city of Savannah, in council assembled, that permission is hereby 
granted to the Savannah Electric Company," etc. 

In the final clause there is this proviso and condition : 

"That the said Savannah Electric Company, at its own cost, shall pave 
between its tracks and flve feet on either side thereof, with vitrifled brick 
under the direction of the director of public works, at the intersection of Aber- 
corn and Gwinnett streets, covering the proposed switch there ; likewise at the 
curve at Atlantic and Gwinnett streets, and at the two curves at Atlantic and 
Bolton streets, also at the two curves at Gwinnett and Ott streets, and at the 
two curves at Bolton and Ott streets, also at the reverse curve at Gwinnett 
street and Waters avenue. Ail of the foregoing paving with brick to be done 
within thirty days after each of said pièces of work shall hâve been done." 

A careful considération of the charter of Savannah and various pro- 
visions of the city code is convincing that the powers to farm out or 
donate the streets for railway purposes as herein sought to be done 
cannot be exercised by resolution. It is well settled that the powers 
granted a municipal corporation, particularly where they affect private 
rights, must be strictly construed, and the method marked out by law 
for giving effect to such powers must be as strictly followed. In 1 
Dillon on Municipal Corporations (4th Ed.) 309, it is declared that, 
when the mode of enacting ordinances is prescribed, it must be pur- 
sued. This is supported by many authorities. 20 Arn. & Eng. Ency. 
Law, 1142. In clause 32 of the charter of Savannah (MacDonell's 
Code, p. 12), it is provided : 

"The mayor and aldermen of said city shall hâve power and authority from 
time to time to make, ordain and establish such by-laws, ordinances, rules and 
régulations as shall appear to them requisite and necessary for the security. 
welfare and convenience of said city and its inhabitants, and for preserving 
health, peace and good order within the limits of the same." 
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By-laws ^rç .rules and ordinances made by a corporation for its own 
government» 1 Bouvier., p. 274. Whjle the terms "ordinances" and "by- 
Imvs" are sometimes used interchangeably, it cannot, we think, be con- 
ter^ded that the resolution, under considération is a by-law. "The 
term 'ordinance,' " said Judge Dillon (1 Municipal Corporations, par. 
307), "in this country, is limited in its application to the acts or régu- 
lations in the nature of local laws passed by the proper assembly or 
governing body of the corporation." The words "rules or régulations," 
as used in the clause of the Savannah charter above quoted, are not 
regarded as material. The aet of council under considération is neither 
a rule nor a régulation. It is, in short, what it expressly imports to 
be — merely a, resolution of, council ; and a critical scrutiny of the char- 
ter of Savannah and thje. rules of council will, we think, disclose the fact 
that authority to pass any resolution is nowhere expressly given, and 
is by implication derivable only from an expression in rule 5 (Mac- 
DoneH's Code, p. 46), reading: 

"And no résolution providing for the expenditure of money shall be passed 
at the same meeting at wbich it is offered, without the consent of three-fourths 
of the members présent," etc. 

The power, then, to dedicate one of the city streets for street rail- 
way purposés, can be expressed by ordinance only. This is clear from 
the gênerai power of the city to legislate (section 32 of the charter), as 
from other côgnate clauses relating to the particular rrtatter under con- 
sidération. The power of the city Ovèr streets and lanes is also limited 
to certain purpo&esby, clause 35 of the charter. On the question of 
paving the streets and assessment of cost on property owners, section 
36 of thé'çjiartej' providés that : 

"The mayor and aldertnen of the city of Savannah shall hâve f ull power 
and authority, by a vête oftwo-thirds," êtes, "to adopt at any time an ordinance 
requiring the grading; paving, ! maeadamizing or otherwise improving for travel 
or drainage, any of the streets or lanes of said city, a street rail way company 
now having;or,which may hereaf ter hâve tracks running through the streets 
of said city.Bo itnprovedibeing required to maoadamize or otherwise pave, as 
the said mayor and aldertnen of the city of Savannah may direct," etc. 

Ail of this must be, donc by ordinance. And this, as we hâve seen, 
has actually been attempted hère by resolution;, and hère the street 
railway, it, seern$, has in; this resolution been twice commanded to 
promptly paye-^-oncç with "brick," and again with "vitrified brick." 
A cognate section even more illustrative of the proposition announced 
is No. 43,p. ,15, MacDonell's Code: 

"The said mayor and aldermen, In council assembled, are authorized and 
empowered;to,huild and operate fcarriage.railways for the convenience of per- 
sons traveling in and visiting said city; and the rate of speed is to be regu- 
lated by ordinances." 

i And again, in section 44, the — 

"Corporation of Savannah, may either bnild, eonstmet and use such rall- 
ways on itsown account, or let or farm the privilège to individuals or com 
panies, under the conditions and at such rates of fare and other charges as the 
city council of said city may by ordinance détermine : provided that the rates 
of fare and other «gharges must beforehand be flxed by ordinance and published 
for gênerai information," 
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It is true that, in their exhaustive brief, Messrs. Osborne & Lawrence, 
solicitors for the electric company, contend "that, the organic law au- 
thorizing council to do or not to do a thing, without prescribing the 
method, it is appropriate for council to act on resolution instead of by 
ordinance" ; citing Dillon on Municipal Corporations, § 307, and note. 
Unhappily for this contention, the learned counsel do not quote the 
author with précision. The language of Judge Dillon is as follows : 

"Where the charter commits the décision of a matter to the council, and is 
silent as to the mode, the décision may be evidenced by a resolution, and need 
not necessarily be by ordinance." 

Nor do they quote the material language which follows : 

"But if the organic law requises an act to be done by ordinance, or if such 
requirement is implied by necessary inference, a resolution is not sufflcient" 

Where the charter is silent as to the method, there are cases in which 
a resolution was held sufncient, and many others in whidi an ordinance 
was required; but it is believed in no case where it is expressly de- 
clared, as in the charter of Savannah, that the control of the streets, pav- 
ing, street railways, and the like, must be by ordinance, that over the 
protest of the property holders a mère resolution has been sustained, 
granting permanent use of a street for railway purposes. 

Then, to be effective, this attempted grant of power of the city to 
the electric company to appropriate Gwinnett street for its track must 
be regarded as an ordinance; and, as an ordinance, it is a void thing, 
because it in no sensé complies with the method for enacting ordinances 
préscribed by the organic law of the city. This provides, under the 
head of "Council" (MacDonell's Code, p. 46, rule 5) : 

"Ail motions shall be made in writing, and seconded before debate, and 
every bill shall be read twice — that is, once at two distinct regular meetings 
of council— before it passes into an ordinance, unless in case of emergency, 
when a bill may be read twice by unanimous consent at the same session and 
passed ; and after the passage of an ordinance, the same shall be signed by 
the mayor or presiding chairman, as soon as fairly copied, and be immediately 
thereafter published. * * * Ail ordinances when passed shall be fairly 
and correctly transcribed by the clerk of council in a book of ordinances, and 
when examined by the mayor and found correct, shall be signed by him or the 
officer presiding at the time of its passing, and countersigned by the clerk. 
with the seal of the city affixed. And ail ordinances after having been rend 
the first time shall, forthwith, be published for information in the officiai 
gazette until the next regular meeting of council." 

None of thèse requisites appear. It is, moreover, not pretended that 
this is an ordinance, but it is relied upon as a resolution. 

This précise question has been recently decided by the Circuit Court 
of Appeals of the Sixth Circuit in the case of Mayor, etc., of Morris- 
town, Tenu., v. East Tennessee Téléphone Co., 115 Fed. 304, 53 C. C. 
A. 132, Circuit Judges Lurton and Day, and by District Judge Wanty. 
It was there distinctly held that, where the charter conferred the power 
to grant street franchises by ordinance, no other method was admissible. 
Judge Lurton, rendering the opinion, states the same rule in another 
form : 

"When, by statute or charter, power is conferred upon a municipal council, 
and is silent as to the mode of action, the décision may be by either ordinance 
or resolution, at discrétion of the council. But when the charter prescribes 
that franchises can be granted by ordinance, it is not compétent to make such 
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a grant by résolution." Citlng Board v. De Kay, 148 U. S. 591, 13 Sup. Ct. 706, 
37 L. Ed. 573, and a number of other authorities. 

In view of this established principle, and in view, also, of the provi- 
sions of the charter of Savannah, which expressly restrict the power to 
legislate by ordinance only for the control of streets, pavements, street 
railways, and the like, it is clear that the effort on the part of council to 
grant the franchise under, discussion to the street railway by resolution 
is absolutely null and void. 

This conclusion greatly simplifies the duty of the court. We hâve 
under considération the property rights of many complainants, ail 
seriously threatened with loss and damage by the unlawful and void 
action of a city government which is itself the créature of the state. 
This action is taken in behalf of a street railway corporation which is 
also a créature of state law. It is clearly a case where the complainants 
hâve no adéquate remedy at law. Before équitable relief is denied on 
this ground it must be made to appear that the remedy at law is in ail 
respects as effective and satisfactory as that in equity. If driven to lé- 
gal remédies, each lot owner must pursue his separate action in each 
case, with costs perhaps as great as in the case now before the court. 
The injunction sought will prevent a multiplicity of suits, ail involving 
the same void enactment, ail involving identical property rights of citi- 
zens, ail résidents of one locality. Notwithstanding the somewhat dis- 
paraging référence of the city's answer to "sentimental, whimsical, or 
archaic damages," that valuable property rights are in issue in this 
case is no longer open to question in the United States courts, and! 
that injunction, under such circumstances, is the appropriate remedy, 
is equally as well settled. 

In the récent case of Hart v. Buckner et al., from the Circuit Court 
of Appeals of the Fifth Circuit (5 C. C. A. 1, 54 Fed. 925)— a décision 
rendered for the court by that eminent jurist, Judge Pardee, December 
19, 1892 — it was held thât owners of lots abutting or adjacent to a 
public street of the city, eyen if not owners of a fee in the street, hâve 
the right of. access and the right of quiet enjoyment, and such rights 
are property which may be protected by injunction when invaded with- 
out légal authority. It was also held that, where there is an unauthor- 
ized obstruction of a public street, ail of the adjacent lot owners who 
sustain spécial injury therefrom can maintain a suit for injunction. 
Hère, moreover, it seems that in this particular locality in Savannah 
the fee to the streets is in the lot owners. The colonial act of May 1^ 
1760, which appears never to hâve been repealed, and is condensed in 
the city code (MacDonell) par. 117, contains this provision : 

"And be It further enacted by the authority aforesaid, that the comnion 
appertaining to the said town; extending southerly frora the extremity of the 
bluff on the River Savannah to the north Une of the garden lots, and westerly 
from the west Une of the garden lots, lylng east of the said town to the east 
Une of the lots lately laid out bëtween Musgrove's Creek and the said town, 
including ail the squares, streets, lanesi and passages, described In the plan 
of the said town in the Surveyor General's office, and hâve been heretofore 
accustomed or ruade use of by the inhabitants of the said town, shall be and 
continue the coinmon property of the lot holders in the said town, and shall 
not be alieied or granted àway for any purpose, whatsoever, than by act of 
the General Àssëmbly." 
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This includes the lots and streets involved. 

If, however, this colonial act shall be deemed inoperative, the gênerai 
principle as announced by Judge Pardee is none the less applicable. 
The term "right of quiet enjoyment," as used by the Circuit Court of 
Appeals of this circuit in the case above quoted is somewhat elaborated 
in the case of Beeson v. Chicago (C. C.) 75 Fed. 880 — opinion rendered 
by Judge Grosscup, now Circuit Judge. There it was declared that : 

"The owner of abutting property has an interest in the street not common 
to ail the people of the state, but Personal and peeuliar to himself. His 
property is affected in its commercial value, and in the possibilities and ad- 
vantages of its use, by the character of the streets upon which it abuts. Such 
use of the street may destroy the availability of his land for the purpose ne 
has in mind, or has already put into exécution. Even partially sentimental 
objections, such as the noise of electric cars or the unsightliness of elevated 
structures, largely make up the actual éléments of market value. Will any 
one contend," continues Judge Grosscup, "that the abutting property owner, 
having such a peeuliar and personal interest, may not protect it, in his own 
right, in a court of equity, against the intrusion of a usurper who cornes on 
the street without color of law?" 

Nor has the Suprême Court of the United States been voiceless on 
this topic, so indispensable to the préservation of private property rights 
against the aggressions of municipal corporations. In the case of Chi- 
cago v. Taylor, 125 U. S. 162, 8 Sup. Ct. 820, 31 L. Ed. 638, under a 
clause of the state Constitution practically identical with the Constitution 
of the state of Georgia (Code Ga. 1895, § 5729), Mr. Justice Harlan, for 
the court, approves the conclusion that under this constitutional pro- 
vision a recovery may be had in ail cases where private property has 
sustained a substantial damage by the making and using of an imr 
provement that is public in its character ; that it does not require that 
the damage shall be caused by a trespass or actual physical invasion 
of the owner's real estate, as contended in the answer of the city hère, 
but, if the construction and opération of a railroad or other improve- 
ment is the cause of the damage, though consequential, the party may 
recover. It is true that the Suprême Court of Georgia, in the case of 
Austin v. Augusta Terminal Co., 34 S. E. 852, has announced a différ- 
ent rule. It has held, in effect, that in such cases a citizen has no 
property right capable of protection by a court of law or of equity un- 
less there is an actual physical taking of his property. This is the rule 
in Georgia, although two of the most eminent members of that dis- 
tinguished tribunal placed on record their elaborate and most force fui 
dissent to the conclusions of the majority. With great déférence to 
the distinguished judges who compose that court, it is not believed that 
their holding can contravene the décision of the Suprême Court of the 
United States in Chicago v. Taylor, supra, and the cases cited from the 
Circuit Courts of Appeal, which, upon precisely the same question, reach 
a conclusion diametrically the opposite. Besides, in that case the prés- 
ence of the railway on the street was by lawful authority. It is no 
doubt upon the authority of this décision that the answer of the mayor 
and aldermen insists with such earnestness of asseveration that whetïier 
or not such railroad tracks should be upon Gwinnett street, or upon 
Bolton street, or upon any other street, the city council of Savannah, 
in its best judgment and' discrétion, is vested with the responsibility 
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of determining the same, and that in no event was there any taking of 
the property of the citizens. Were this true, there could be no bar to 
the exercise of an arbitrary discrétion by municipal corporations, which, 
so far as his property was concerned, would reduce the American citi- 
zen to a condition in this respect not superior to that of the subjects 
of the most autocratie governments of the old world. There is, how- 
ever, a conclusive bar to the exercise of such arbitrary discrétion by 
municipal corporations. It is found in that salutary clause of the four- 
teerith arnendment which déclares that no state shall deprive any citizen 
of the United States of life, liberty, or property without due process 
of law. This is effective to protect the rights of citizens of Georgia, 
who are also citizens of the United States, who complain to the court, 
and, as well, the citizen of New York who lias joined in their com- 
plaint. It is at this précise point that the courts of the United States, in 
the exercise of the jurisdiction depending upon that clause of the 
Constitution, are obliged to intervene in the proper cases, and they are 
not to bé wholly controlled by the interprétation which state courts 
hâve placed upon the ordinances of municipal corporations which hâve 
the effect to take or to destroy the property rights of the citizen. In 
Yick Wo v. Hopkins, 118 U. S. 356, 6 Sup. Ct. 1064, 30 L. Ed. 220, 
it was declared in a suit brought before the Suprême Court from a 
state court, which involved the constitutionality of ordinances made 
by municipal corporations in the state, that the United States court will, 
when necessary, put its own independent construction upon such or- 
dinances. This, it may be observed, is obviously necessary, from the 
nature of the jurisdiction which the United States court exercises in 
the enforcement of this constitutional provision. If the construction 
given to the ordinances by the state courts was conclusive in such cases, 
the rightof application to the United States court might be of little 
practical value. 

Surely thèse principles thus distinctly and authoritatively announced 
are especially applicable in the case before the court. It is indisputable 
from the record that the electric Company has no purpose to use this 
beautiful résidence street for the transportation of passengers. It is 
adroitly alleged in the answers, and also stated in the affidavit of the 
mayor, that the proposed track is to be used for "passenger cars." This 
is true, but ail of the évidence shows the fact that such passenger cars 
would be empties shunted into the car barns late at night, when the 
work of the day is over, and distributed theref rom at dawn, before the 
work of the day had begun. It is unfortunately true that this proposed 
servitude upon one of the most désirable and beautiful résidence streets 
of the city of Savannah will occur at precisely that hour of the day and 
night when repose is most desired, and when its disturbance will be 
most injurious to the comfort and health of the résidents and of their 
families, and to the value of their property. To this now quiet street, 
from several Unes crossing it at right angles, at midnight and dawn, a 
multitude of empty passenger cars from every mile of the immense 
trackage of this great corporation will corne, grinding and screeching 
around the curves, and with sounding of bells, the humming of motors, 
and the clangorous noise of machinery, will go speeding to or from the 
car barns of the company. It is not difficult to perceive that in the 
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climate of Savannah, where for the greater part of the year the people 
must sleep with open Windows, such a concentration at midnight and 
dawn of empty cars of the electric company on that portion of Gwinnett 
street will constitute a burden upon the people of the most oppressive 
and injurious character, and be practically destructive of the comfort of 
their homes, and the especial value of their property. 

It is equally clear that the company already has ample facilities for 
housing and distribution on Bolton street, where its track, as appears 
from the évidence, is only used to move empty cars. On thèse, accord- 
ing to the testimony of Mr. Holst, who lives in view, no passenger 
has ever been seen. This track is but one square to the south of 
Gwinnett, and now crosses the Atlantic Coast Line on grade level. 
This is done in order to reach the car barns of the défendant company, 
which are situated to the eastward of that railroad. By a turn to the 
left on the street contiguous to the railroad, and by running north the 
depth of one block, the Bolton street line thus used can be readily con- 
nected with the track already in use on the lower part of Gwinnett, and 
thus hâve easy and direct access to the proposed subway which is to 
be located there. It is true, as stated by the mayor, that there must 
be two turns in this track; but the only inconvenience therefrom, if 
any, will be experienced by the electric company and its employés. 
The question is readily suggested, is it conscionable for the city govern- 
ment of Savannah, by resolution or by ordinance, for the convenience 
of the corporation, to so largely impair the homes of one of the fairest 
sections of the city, and with the conséquent loss of value and déprécia- 
tion of property rights? It is to be observed that the mayor testified 
that the electric company proposed to take up the track on Bolton street 
altogether, and put it down on Gwinnett. It has always been used for 
the housing and distribution of empty passenger cars. This track has 
been on Bolton for many years. No complaint has been heard about 
its présence. The street is a narrow one, and by no means so désirable 
as Gwinnett for résidence property. The latter street was by act of 
the city clearly dedicated for residential purposes. Indeed, it appears 
from the évidence of Mr. J. B. Holst that by ordinance of the city of 
Savannah it is required that not more than one house shall be built on 
every 40 feet in that section of the city. The import of this provision 
is obvious. 

In view of thèse considérations, after careful délibération, we hâve 
reached the conclusion that the resolution of the mayor and council of 
the city of Savannah was passed in grave, if not flagrant, disregard of 
the just rights of the citizens and property holders who are complain- 
ants; that the latter, in a manner violative of the usages, if not the 
principles, of popular government, hâve been denied a hearing in a 
matter vital to their interests by the government of their city, when that 
hearing had been expressly promised them, but that the resolution 
passed in disregard of their rights is, happily, in the interests of jus- 
tice, null and void, and is not authorized by the charter of the city, or 
conformable to the express methods of législation therein enacted with 
relation to the topics involved ; that the resolution is unnecessary for 
the benefit of the electric company, unreasonable, and wholly unneces- 
sary for the public convenience. On the contrary, if permitted tô stand, 
131 F.— 60 
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it would be most oppressive to the complainants, in that it is particu- 
larly destructive of the quiet and comfort of their homes, with large and 
inévitable diminution in the value of their property rights. 

For thèse reasons, it will be ordered that the injunction pendente 
lite shall be made permanent until final decree, and that the cause will 
proceed as usual in equity. 



WARD v. WARD et al. 

WARD et al. v. SAMB. 

(Circuit Court, S. D. New York. August 17, 1904.) 

1. MORTGAGE— FORECLOSTJRE SALE— NECESSITT OF CONFIRMATION. 

Under the law of New York, the failure to procure an order confirming 
a referee's report of sale in a foreclosure suit does not invalidate the pur- 
chaser's title, where ne has paid the considération and received a deed 
from the référée. 

2. Same— Validity— Failure to Recoud. 

The fact that a mortgage covering both personal and real estate was 
not filed does not invalidate it as between the parties under the law 
of New York. 

3. Same— Mobtgageable Intebést— Estate in Expectàncy. 

A testator left his residuary estate in trust, the interest therefrom to 
be paid to a beneflciary during her life, and the principal at her death to 
be divided equally between three cousins of the testator ; the children of 
either, should he die before the termination of the trust, to take in his 
place, and, should either die leaving no children, the estate to be divided 
between those surviving or their children. Held, that each of the cousins 
took acontingent estate in expectàncy, which, under the New York statute 
(1 Rev. St. pp. 722-725, pt. 2, art. 1, c. 1, tit. 2), which provides that "ex- 
pectant estâtes are descendible, devisable, and aliénable in the same man- 
ner as estâtes in possession," was aliénable, and could be mortgaged, al- 
though from the nature of the contingency attached neither descendible 
nor devisable. 

4. Same. 

One of the cousins fiiortgaged his interest, which was sold under fore- 
closure, and bought by another of the cousins, who died intestate before 
the termination of the trust; the mortgagor, however, surviving. Held, 
that while the estate in expectàncy of the purchaser, under the will, was 
terminated by his death, the interest acquired by his purchase was not 
affected thereby, but passed to his heirs, and became vested in them on 
the termination of the trust during the life of the mortgagor. 

8. Same— Pbestjmption of Vadiditt. 

Where the devisee of a contingent interest in an estate gave a mortgage 
thereon to the executor, which was foreclosed by regular proceedings, and 
the interest sold to another devisee, who gave a like mortgage thereon to 
the executor, it must bë presumed, in the absence of évidence to the eon- 
trary, that the transaction was bona flde, and divested the flrst mortgagor 
of his interest, although no reason for it appears. 

6. Estoffel— Expbession of Opinion. 

The expression of an opinion by one of the parties, on a question of law, 
where both parties hâve full knowledge of the facts, cannot create an 

estoppel. 

1 2. See Chattel Mortgages, vol. 9, Cent Dig. § 152 ; Mortgages, vol. 35, Cent. 
Dig. S 199. ' .' 
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7. DOWER— ESTATE IN EXPECTANCY. 

Under the law of New York a wife has no dower rights In lands in 
which her busband has only an estate in remainder expectant upon a life 
esta te. 

In Equity. 

Thèse actions were tried and argued together. Tbey both relate to the same 
subject-matter and the main controversy is identical in each. The first action 
is for a distribution of Personal property; the second for a partition of real 
estate under the will of Henry H. Ward upon the termination of a trust estate 
created by said will. The défendant Evarts is not personally interested in the 
controversy and is joined as défendant in the flrst action because he bolds 
the personalty as trustée or custodian. The city of New York is made a de- 
fendant in the second action in order to bar any lien for taxes. The vital 
question, therefore, is how the property, real and personal, shall be divided 
between Charles H. Ward and wife, complainants, and Maria E. G. McK. Ward 
and Caroline C. Ward. 

Henry M. Ward, for complainants. 
William G. Wilson, for défendants Ward. 
Allen W. Evarts, in pro. per. 

COXE, Circuit Judge (after stating the facts). Henry H. Ward 
died August 27, 1872, leaving a will, executed July 31, 1872, whereby, 
after making certain minor devises and bequests, he left ail the rest, 
residue and remainder of his estate to his executors to hold during 
the life of his cousin Eliza Ann Partridge in trust, the income to be 
paid to her during her life. The will then proceeds as follows : 

"Upon the termination of such trust by the death of said Eliza Ann Par- 
tridge, I give, devise and bequeath the capital of such trust estate, as the 
same shall then exist, unto my three cousins, William G. Ward, Charles H. 
Ward and John Ward, sons of my deceased uncle William G. Ward, in equal 
shares, in fee simple and absolutely, and to their heirs, représentatives and 
assigns forever ; if, at such time of the termination of the trust, either of my 
said three cousins, William, Charles and John, shall be dead leaving issue who 
shall then be living, such issue shall take in his place, per stirpes and not per 
capita, absolutely, and in fee simple, the shares of the capital of such trust 
estate, which he would hâve taken if living, and if, at the time of such ter- 
mination of the trust, either of my said cousins, William, Charles and John, 
shall be dead and there shall be no issue of him at such time surviving, the 
share of the capital of said trust estate which would hâve gone to the one so 
dead, if he had been living, shall pass in equal shares in fee simple and abso- 
lutely, to the then survivors or survivor of my said three cousins, William, 
Charles and John, and to the then surviving issue, if any, of any of them who 
may hâve previously died, leaving issue surviving until such period, such issue 
to take by représentation and per stirpes and not per capita, and only the 
share which their ancestor would hâve taken if he had survived the termina- 
tion of the trust ; and I give, devise and bequeath the capital of said trust es- 
tate, upon the termination of the trust by the death of my said cousin, Eliza 
Ann Partridge, in accordance with the foregoing provisions." 

Miss Partridge died September 19, 1902, John Ward died, in- 
testate, August 9, 1896, without issue, his brothers William and 
Charles being his only heirs at law and next of kin. He left little 
available property, hardly enough to pay his debts. William G. 
Ward, a widower, died, intestate, January 16, 1901, leaving as his sole 

IF 7. Estâtes subject to dower, see note to Black t. Elkhorn Min. Co., 3 
C. C. A. 316. 
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surviving Issue nis two daughters, the défendants, Maria E. G. McK. 
Ward and Caroline C. Ward. Charles H. Ward, the complainant, 
was the only survivor of the three cousins of the testator mentioned 
in the will. When, therefore, the trust terminated September 19, 
1902, the persons entitled, under the terms of the will, to the capital 
of the trust estate were Charles H. Ward and the issue of William 
G. Ward— Maria E. G. McK. Ward and Caroline C. Ward— half go- 
ing to the complainant and half to the défendants Ward ; one-fourth 
to Maria E. G. McK. Ward and one-fourth to Caroline C. Ward. 
Charles E. Butler and the complainant were appointed executors and 
trustées under the will. Charles E. Butler died May 1, 1897. On Sep- 
tember 1, 1897, the complainant having resigned as executor, Pres- 
cott Hall Butler was appointed trustée. He died in 1901, and the 
défendant Allen W. Evarts was appointed sole trustée or custodian 
of the trust funds. 

The défendants insist that the complainant is not entitled to take 
under the will for the reason that ail his interest in the estate, real 
and personal, was transferred to John Ward and that his sole interest 
in the estate is as heir at law and next of kin of John Ward. The 
transfer wasaccomplished in the following manner : On October 24, 
1874, William G. Ward and Charles H. Ward, for the purpose of secur- 
ing their indebtedness to the estate of Henry H. Ward, executed their 
bond to Cliarles E. Butler, as executor, in the sum of $50,000, con- 
ditioned fol* the payment of $25,000 and interest, and as security for 
the payment of this bond eàch, severally, gave a mortgage covering 
ail his interest in the estate of Henry Hall Ward "both real and 
Personal of every kind and description whatsoever and wheresoever 
situated wh'ioh belonged to the said Henry H. Ward deceased at the 
time of his death." Thèse mortgages were duly foreclosed and the 
property was ; bid in by John Ward for $49,000, who received from 
the référée a déed covering alî the real and personal property "where- 
of Henry H. Ward died seised or possessed, and which constitutes 
a part of his residuary estate." This property is specifically de- 
scribed in the deed. 

The court has not the sjightest doubt that this mortgage was 
properly and regularly foreclosed after personal service of the sum- 
mons upon Charles H. Ward and that he had gênerai knowledge, at 
least, of the foreclosure and sale. To prove this it is only necessary 
to refer to two pièces of testifnony. 

First. On July 1, 1887, he wrote a note to the attorneys in the 
foreclosure suit, informing them that one of the défendants "in the 
above suit * * '■* holds a judgment âgainst another Charles H. 
Ward." This note is entitled in the foreclosure suit and ïmports 
knowledge by the writer of the character of the action. 

Second. In an account of Charles E. Butler and Charles H. Ward, 
as executors, appears the following item : 

"1888 January 23 Bond and Mortgage of John Ward, secured by premises 
covered by mortgages made by Charles H. Ward and William G. Ward fore- 
closed $25,000" 

Over his own signature the complainant acknowledged that he had 
examined this account, found it to be correct and ratified and ap- 
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proved ît. The failure to procure an order confirming the referee's 
report of sale does not invalidate the title of the purchaser at the 
sale who has paid the considération and received the referee's deed. 
Peck v. Knickerbocker Ice Co., 18 Hun, 186 ; Fort v. Burch, 6 Barb. 
76; Fuller v. Van Geesen, 4 Hill, 173. The fact that the mortgage 
covered both the realty and personalty belonging to the trust and 
was not filed, does not render it invalid as betweCn the parties. Jones 
v. Graham, 77 N. Y. 628; Briggs v. Oliver, 68 N. Y. 336. The 
$49,000 bid at the sale was paid as follows: John Ward executed 
a bond for $25,000 principal, secured by a mortgage upon the inter- 
ests which he had just acquired. There was a cash payaient of 
$902.84 and the remainder, being for interest, which under the terms 
of the will belonged to Miss Partridge, was discharged by her ac- 
knowledgment of the receipt from Mr. Butler, as executor and trus- 
tée, of thé sum of $23,156. On November 13, 1896, after the death 
of John Ward, William G. Ward conveyed and assigned to the de- 
fendants Maria E. G. McK. Ward and Caroline C. Ward "ail the share 
or shares, estate, right, title and interest whatsoever which the said 
William G. Ward now hath or at any time hereafter shall or may 
hâve or in any wise become entitled to hâve and receive, of, in or to 
any or ail of the estate and property of every natne, nature and 
description whatsoever, and wheresoever situated, which belonged to 
Henry H. Ward." On the same day William G. Ward executed an 
assignment to the said défendants of his share in the personal prop- 
erty which belonged to John Ward. William G. Ward was appointed 
administrator of John's estate and, on April 18, 1898, he, individually, 
and as administrator, and Charles H. Ward, ëntered into an agree- 
ment with Miss Partridge by which her claim against John, amount- 
ing, with interest, to $45,275, was adjusted by conveying to her cer- 
tain real and personal property previously belonging to John, she 
releasing his estate and William and Charles Ward from ail daims 
which she had against any of them by reason of the indebtedness 
of John. 

The clause of the will above quotèd provides that the gift to Wil- 
liam, Charles and John shall take effect upon the termination of such 
trust by the death of Miss Partridge and that the property to be 
disposed of shall be the capital of the trust as it exists at the date of 
such death If, prior to this date, either William, Charles or John 
shall die leaving issue, such issue shall take in his place per stirpes. 
This provision is applicable to the défendants, William, their father, 
having died before Miss Partridge. So far as they are concerned 
the situation is precisely as it would hâve been had the will mentioned 
them by name. William could transfer his own interest in the estate, 
but whether the party receiving the transfer realized anything or 
not depended upon the contingency of William outliving Miss Part- 
ridge. He could not by transferring his interest deprive his daugh- 
ters of their interest, which vested in them absolutely at the death of 
Miss Partridge, provided their father had died previously. 

The will further provides that if, at the death of Miss Partridge, 
either William, Charles or John shall be dead, leaving no issue, the 
share of the deceased shall go to the survivor or survivors. It seems 



950 131 FEDERAL REPORTER. 

plain, therefore, that neither of the cousins could touch a dollar of 
the estate until the trust was terminated by the death of the bene- 
ficiary. When that event took place, if ail were living, each would 
take, a third ; if two were living each would take a half ; and if but 
one survived he would take it ail. As before stated, if nothing had 
occurred to disturb the status of the parties, the estate would hâve 
been divided equally; Charles taking one-half and the daughters of 
William one-half. But until the event occurred which made it pos- 
sible to dispose of the residuary estate no vested interest was cre- 
ated but only an expectant contingent interest. 

Was this interest aliénable? The complainant insists that during 
the lifetime of Miss Partridge the disposition of the estate upon the 
termination of the trust was wholly conjectural, William, Charles 
and John having mère possibilities that they would acquire ihterests 
if they were living when Miss Partridge died. Their interests, it is 
said, were neither descendible, divisable nor aliénable ; they could 
not be mortgaged and hence no title passed by the foreclosure of 
the mortgage. The court is unable to accède to this view. There 
seems.to be little controversy as to the proposition that the interests 
of the three cousins under the will were contingent remainders. By 
the statutes of New York estâtes, as respects the time of their en- 
joyment, are divided into estâtes in possession and estâtes in ex- 
pectancy, the latter being subdivided into future estâtes and rever- 
sions. "A future estate is an estate limited to commence in pos- 
session at a future day, either without the intervention of a pré- 
cèdent estate, or on the détermination, by lapse of time or otherwise, 
of a précèdent estate created at the same time." A future estate dé- 
pendent ; on a précèdent estate, may be transferred by the name 
remainder. A future estate may be either vested or contingent. It 
is contingent when the person to whom or the event upon which it 
is limited to take effect remains uncertain. "Expectant estâtes are 
descendible, devisable and aliénable, in the same manner as estâtes 
in possession." 1 Rev. St. N. Y. pp. 722-725, part 2, art. 1, c. 1, tit. 2. 
It may well be that the estate in question is not devisable for the 
reason that the event which makes the will operative — the death 
of the testator — defeats the estate. For the same reason it is not 
descendible; it remains an expectant estate only during the life of 
the beneficiary and, as such an estate, it cannot descend because the 
death of the intestate, before that of the beneficiary, terminâtes it. 
But why may it not be alienated? Such an estate has a tangible 
présent value. It may be sold and property which may be sold may 
be mortgaged. Can there be any doubt, if the complainant had sold 
his interest for a yaluable considération, that the vendee would now 
be entitled to .complainant's share ? If he had mortgaged or pledged 
his interest would not the purchaser on foreclosure be entitled to 
the same right? The trust estate was in esse and the beneficiary 
was well advanced in years. The only risk the purchaser of such an 
interest wouM incur would be the chance that the beneficiary would 
outlive the remainderman. In the due course of nature this would be 
an unlikely event. Like a life policy the complainant's interest pos- 
sessed an açtual existing value. To hold that it was incapable of 
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disposition and worthless in the hands of the transférée seems to 
run counter to the progressive spirit of the Iaw, the tendency of which 
is to limit the suspension of the power of aliénation within as narrow 
bounds as possible. 

In Ham v. Van Orden, 84 N. Y. 270, the interest of the property 
forming the substance of the legacy was to be paid to one Wessel 
during his life and upon his death without issue one-fourth to the 
plaintiff. The court says : 

"In either case, she [the plaintiff] acquired an interest althougb the right 
to possession was postponed to a future period and depended upon the con- 
tingency of the death of Wessel without children. This did not prevent the 
création of the estate, but rendered it Iiable to be defeated. It was an estate 
in expectancy, however, and could not be destroyed by any aliénation or other 
act of Wessel or his trustée, and upon his death without children would be- 
eome absolute in the plaintiff. It was therefore aliénable by her to the same 
extent as if in possession, and whether It be deemed vested or contingent. 
Thèse rules apply although the property involved is personal and not real." 

In Hennessy v. Patterson, 85 N. Y. 91, 103, the court says: 

"John Foley had something more than a mère possibility of acquiring an 
estate ; he had the fixed, absolute right to hâve the estate if the contingency 
occurred. That right was conferred by the will of the testator, and vested in 
him at the instant of the latter's death. The devisee beld it as a vested right, 
but such a right as the contingent and uncertain character of the devise 
created ; nevertheless a fixed and vested right, which the Revised Statutes rec- 
ognize as an estate, place in the category of expectant estâtes, and decree shall 
be descendible, and which, as we hâve already seen, was descendible even at 
common law. In his chapter on executory devises Washburn reminds us of the 
necessity of distinguishing 'between the vesting of a right to a future estate of 
freehold, the vesting of a freehold estate in interest, and the vesting of the 
same in possession.' " 

See, also, Moore v. Littel, 41 N. Y. 66 ; Kelso v. Lorrillard, 85 N. 
Y. 177. 

If the foregoing conclusions be correct the proposition that the 
title which passed to John by the foreclosure sale was defeated by 
his death cannot be maintained. If Charles had sold his interest to 
A, a total stranger, it seems obvious that A's death would not 
hâve extinguished his interest and reinvested the title in Charles. 
It is plain that the interest was one that descended to A's heirs 
and next of kin and, on the death of Miss Partridge, vested in them 
the share in the estate which Charles would hâve taken if he had not 
parted with it. The légal effect of the death of John without issue 
was to extinguish his own contingent interest in thé trust estate, but 
not his title to the property purchased by him at the foreclosure — 
this, like any other property, was his to dispose of by conveyance or 
will as he saw fit, or by descent to his heirs and next of kin if un- 
disposed of at his death. 

The complainant contends further that even if John obtained title 
by virtue of the sale in foreclosure whatever title passed to him. 
and by descent from him to William and his daughters, was and is 
impressed with a trust in favor of the complainant. The entire 
transaction of the bond, the mortgages, the foreclosure and the sale 
seems inexplicable. If the amount bid at the sale had been paid 
in cash, the indebtedness to the trust discharged and the balance 
paid to Miss Partridge a suffirient reason would be disclosed. But 
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why so complicated and expensive a proceeding should hâve been 
carried through, the net resuit of /which was to substitute the bond 
of John for the one of Charles and William it is difficult to under- 
stand. If Miss Partridge had given a receipt for past interest and 
a waiver of future interest before instead of after the f oreclosure, 
it would seem that the resuit, so far as a benefit to the trust is con- 
cerned would hâve been the sarne. There must hâve been sorae 
good reason why she was unwilling to release Charles and William 
but willing to release John. The high character of the parties and 
the unquestioned professional standing of the counsel preclude the 
idea that there was anything unfair or questionable in the transac- 
tion. There must hâve been a reason and a good reason, but what 
that reason was the record fails to disclose. Mr. Butler died in 1897 
and has Ieft no word of explanation. In the absence of proof to 
the contrary it must be assumed that the transaction was a bona 
fide one. The court is nôt permitted to indulge in spéculation as to 
the motive of the trustée or the object sought to be attained. It is 
suggested that Mr. Butler's intention was to préserve the trust for 
the benefit of the family by barring the claims of creditors. Several 
reasons are suggested agàinst this explanation, one of which is that 
it was a most complex and. inadéquate remedy and one which would 
hardly hâve appealed to a lawyer of Mr. Butler's astuteness and 
ability. It is, however, enough to say that the suggestion is advanced 
simply as à "theory" and an "inference." If the acquisition of the 
title by. John were a temporary arrangement merely it would seem 
that the comphinant must hâve known it. Not only was there a 
failure to reduce such agreement to writing but there is no testi- 
mony frorq : the complainant or any one else indicating that such 
was the intention. It is, indeed, strange that such elaborate ma- 
chinery should hâve been set in motion to accomplish a definite pur- 
pqse and no évidence left to establish that purpose. If the fore- 
closure had been undertaken for the advantage of William and 
Charles would the proceeding hâve terminated at a point distinctly 
prejudicial to their interests? Miss Partridge lived 15 years after 
the foreclosure, William 14 years, Mr. Butler 10 years and John 9 
years, ample time, it would appear, in which to remove from the 
situation those éléments of uncertainty which were sure to create 
confusion and, in ail probability, work injustice to Charles. In other 
words, if a trust were intended there was every reason why its 
existence should hâve been made clear. The fact that no such proof 
is presented raises a strong presumption against the trust. 

Again, the çpmplainant's brief says: 

"Another theory by which we reaeh the same resuit is that in making the 
purchase in this way John was acting as the agent of Butler ; that in reality 
the purchase was made by Butler as trustée. This is the real fact" 

The court is unable to accept this view. The real fact is that 
the purchase was made by John. The proceeding operated to vest 
in him, not in Mr. Butler, the interests of Charles and William. Why 
this was done we may not know; that it was done admits of no 
doubt ; the burden is on him who asserts the contrary to prove his 
contention. If John were living to-day can there be a doubt, upon the 
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présent facts, that his title to the interest of Charles would be valid ? 
John's title to William's share was defeated by the latter's death, 
but Charles survived Miss Partridge, his interest in the trust became 
vested and absolute and the title would hâve passed to him had he not 
pà'rted with it 15 years before. John's interest as purchaser at the 
foreclosure sale did not lapse but passed to his heirs and personal rep- 
résentatives. 

The défendants Ward do not inherit through their father, but under 
the following language of the will of Henry: 

"If, at such tinie of the termination of the trust, either of my said three 
oousins, William, Charles and John, shall be dead leaving issue who shall then 
be living, such issue shall take in his place, per stirpes and not per capita, abso- 
lutely, and in fee simple, the shares of the capital of such trust estate, which 
he would hâve taken if living." 

Thèse défendants assert title to half of the interest sold to John 
on foreclosure as assignées and grantees of their father, who was 
one of the heirs of John, Charles being the other heir. It is argued 
by the complainant that the défendants are estopped in pais and 
of record from claiming any title by descent from their father by rea- 
son of his action on the death of John. This contention is based 
nrst upon a letter written November 11, 1896, by counsel for Wil- 
liam to counsel for Charles, which contains this expression of opinion 
upon the question of law involved : 

"On careful examination of the terms of the will of Henry H. Ward, I am 
patisfled that tliere is fair ground for claiming that the interests of William 
G., Charles H. and John Ward in the residuary estate of Henry H. Ward were 
not vested. But at the same time it is certainly more prudent to take such 
précautions as may be to protect ail interests in case they shonld be held to 
be vested." 

This is treated "as a représentation of William and his counsel that 
John had no interest in the estate of Henry." The court cannot 
think that it bears this construction. There is hère no concealment 
of fact ; it is rather a mère impression, expressed tentatively, upon^ 
proposition of law. Although the writer of the letter is inclined 
to think that there is "a fair ground for claiming" that the interests 
of William and Charles did not pass to John his advice is to proceed 
upon the theory that they did so pass. Charles was represented by 
learned counsel and both knew ail the facts. On the question of 
law there might well be a différence of opinion, but how Charles was 
misled or injured by the statements of the letter in question it is 
not easy to perceive. In June, 1897, an action was brought by Miss 
Partridge against Prescott Hall Butler, as executor of the will of 
Charles E. Butler, deceased, Charles H. Ward and others, praying 
that a suitable person be appointed trustée under the will of Henry 
H. Ward in the place of Butler and Charles, who is alleged to be in 
poor health and anxious to resign. It is said that this complaint 
allèges that Charles and William, by John's death, had become the 
persons entitled, if they survived, to John's share in the trust estate. 
This was true upon any view of the law, but it is said, because cer- 
tain facts are not alleged that the complaint proceeds upon the 
theory that John took nothing by the foreclosure sale. There is 
hère no élément of an estoppel of record and the same is true of 
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the proceeding in the Surrogate's Court and in Smith v. Butler. Dur- 
ing this entire controversy the facts upon which John Ward's title 
is based were as well known to one party as to the other, neither 
was misled, and the fact, if it be a fact, that counsel for complainant 
has changed his position as to the légal effect of the purchase by 
John is not material upon any of the issues involved. 
In Brewster v. Striker, 2 N. Y. 41, it is said : 

"But again, the allèged admission was not of a fact, but of a conclusion of 
law. The will itself, and the clauses it contains, are not, and never were, as 
mattersof fact, in dispute; but the construction of those clauses, and the 
estate and interest tafeen by the devisees under them, upon which the contro- 
versy turns, are questions of law. The grandchildren, at the tinté of the parti- 
tion, doubtlëss supposed the devise of the real estate to them to hâve the légal 
effect to vest in them the estate in equal shares, as tenants in common, in fee 
simple absolute, and on such erroneous supposition they acted in the parti- 
tion they assumed to make. But could that mistake of the law be urged and 
used againgt either party, to estop hiin from afterwards claiming and asserting 
his rightsurider the true exposition of the will?" 

This question was answëred in the négative. 

Every right which the complainant ever had to assert the invalidity 
of John's title he now possesses. 

What has been said already disposes of the alleged agreement be- 
tween counsel that William and Charles should not assert title 
through descent from John, but that they should take the position 
that their interests were not assignable and that the mortgages and 
foreclosure sale did not transfer the title to those interests. The 
burden is upon the complainant to establish this agreement and it 
cannot be said that this has been done in the face of the déniai by 
counsel for défendants that such an agreement was made. 

The court has looked in vain through the family history and the 
complicated transactions of the firm of Ward & Co. for a solution 
of this, controversy. The relations between the brothers seem to 
ha^e been of the most cordial and friendly nature and each seems 
to navç been willing to rnake Personal sacrifices to sustain the honor 
and business réputation of the family. Not only was this true of the 
brothers, but other members of ,the family seem to hâve been actuated 
by the same spirit until this unfortunate misunderstanding arose. 

It is notthought necessary to décide, even were it possible to do 
so, who was responsible for the failure of the firm and the disasters 
which followed. The situation is so complicated, the meager ac- 
counts presented so inconsequential, the interests of the parties so 
complex — with rights crossing, recrossing, combining and separating 
at every stage — that it is impossible to draw any satisfactory déduc- 
tion therefrom adverse to the conclusion which the law attributes to 
the undisputed acts of the parties. 

The authorities cited in the défendants' brief seem to establish con- 
clusively the proposition that the wife of Charles had no dower right 
in the property covered by the mortgage to Butler. Durando v. 
Durando, 23 N. Y. 331; House v. Jackson, 50 N. Y. 165; Clark v. 
Clark, 84 Hun, 362, 32 N. Y. Supp. 325. 

There can be no impropriety in saying that the court entered upon 
the examination of this cause with the hope that a conclusion might 
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be reached which would permit the distribution of the estate in ques- 
tion according to the intention of the testator. But the obstacle 
in the path of such a resuit was the act of the complainant himself 
in transferring the title upon which his rights depended. Were ail 
the parties to this transfer alive it might, perhaps, be explained in 
accordance with the théories which are now advanced ; but the court 
bas been compelled to the conclusion that the deliberate and solemn 
act by which Charles parted with his title cannot be overthrown by 
mère inference and presumption. 

It follows that the défendants are entitled to a decree substantially 
as stated at the conclusion of their main brief. 

It would seem that a settlement of the amount in the hands of the 
trustée might be reached by agreement, but if this should prove im- 
possible a master will be appointed to pass the account. 



BRINCKERHOFF t. ROOSEVELT et al. 
(Circuit Court, E. D. New York. August 2, 1904.) 

1. COEPOBATIONS— -LlABILITY OF OFFICEES— NEGLIGENT MANAGEMENT OF COE- 

pobate Business. 

Défendant was président and trustée of a building association, and, in 
connection with other trustées, who were authorized to transact the busi- 
ness of the association, made a sale of real estate, which constituted its 
only property, to a trust company, of which he was also président and a 
large stockholder, in exchange for certain securities, which were of doubt- 
ful validity and value. A bond and mortgage, however, were taken from 
the trust company as a guaranty of the collection of the securities to the 
amount of the agreed price of the property, but by agreement the mortgage 
was not recorded. The trust company deshïng to sell the property, de- 
fendant procured the passage of a resolution by the trustées of the build- 
ing association authorizing the cancellation of the mortgage, and it was 
so canceled, without the knowledge or consent of the stockholders. The 
trust company was or became insolvent, and nothing was ever realized by 
the building association from the securities. Held, that the cancellation 
of the mortgage operated as a f raud upon the association, by depriving it of 
its only valid security, and rendered défendant individually liable for the 
price of the property, which liability could be enforced at the suit of a 
stockholder ; the association having refused to bring the suit. 

2. Same. 

Such suit could be maintained without first exhausting the remedy 
against the trust company, since the mortgage could hâve been similarly 
enforced. , 

3. Same. 

Shortly after the securities were transferred to the association the trus- 
tées caused the loans to be called and the securities sold at auction, the 
purpose being to eut off outstanding equities. They were bid in for the 
association for a sum fixed by the trustées, which exceeded or equaled the 
price for which the real estate had been sold. Held, that such sale did not 
bind the association as to the value of the securities, as between it and 
the trust company, nor affect its right to enforce the bond and mortgage. 

In Equity. Suit by stockholders. 

Duncan & Duncan (Frederick S. Duncan, of counsel), for complain- 
ant. 
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George Ç. Kobbe (George H. Yeaman and John E. Roosevelt, of 
counsel), for défendants. 

THOMAS, District Judge. The Holland Building Association was 
organized in January, 1890, for "purchasing, taking, holding, and pos- 
sessing real estate and buildings in the city of New York, and selling, 
leasing, and improving the same." Its capital stock, of $100,000, was 
divided into 1,000 shares, of $100 each. Ail of the capital stock was 
fully paid in. On February 1, 1890, it purchased and came into pos- 
session of 33 Nassau street, in the city of New York, for which it paid 
$92,500 ; taking title subject to a mortgage of $82,500 held by Stuart. 
Thereafter, to March 16, 1891, the building association leased the 
property, for sufficient sums to pay ail expenses, corporate expenses, and 
5 per cent, dividends uppn its stock, and had a surplus of about 
$4,000. The défendant Roosevelt and Mr. Van Siclen, as président 
and secretary, respectively, of the building association, executed a deed 
stating a considération of $135,000, dated March 16, and acknowl- 
edged March 18, 1891, of 33 Nassau street, to the Holland Trust 
Company; and the same persons, as président and secretary of such 
trust company, executed a bond and mortgage, dated March 16, 1891, 
and acknowledged March 31, 1891, to the building association, which 
mortgage was never recorded. In connection with this conveyance, 
there was transferred to the trust company $3,900.81 then remaining 
in the treasury of the building association. No money was paid to 
the building' association, but there was transferred to it certain prom- 
issory notes, of the nominal amount of $140,000, held by the trust 
company, executed by J. W. Coffin, Coffin & Co., Moritz Lippmann, and 
Coffin & Lippmann, indorsed, "Without recourse, Holland Trust Com- 
pany, R. B. Roosevelt, Président." Thèse notes and the accompany- 
ing collatéral are herein called the "Brigantine Securities." There 
was no résolution, of the trustées of the Holland Trust Company 
authorizing such transaction, nor was there any written agreement 
therefor, except so far as shown in the bond and mortgage and deed. 
At a spécial meeting of the trustées of the association held March 12, 
1891, at which were présent Robert B. Roosevelt, président, William 
Remsen, John D. Vermeule, G. Van Nostrand, and George Van Siclen, 
secretary, the following resolution was unanimously passed : 

"Resolved that the offlcers of this company be and they hereby are author- 
teed, empowered and instructed to accept from Holland Trust Company as the 
considération for the deed of No. 33 Nassau street, subject to the existing mort- 
gage to Stuart Estate instead of $100,000 cash, ail the indebtedness due Hol- 
land Trust Company from Brigantine Beach R. R., Brigantine Company, J. W. 
Coffin & Co., Moritz Lippmann, Coffin & Lippmann and their kindred companies 
at Brigantine Beach, N. J., with ail the collatéral belonging thereto for the sum 
total of the face value of said indebtedness being with accrued interest about 
$140,000 in amount, provided Holland Trust Company guarantee the payment 
of $100,000 therefrom to this company and also guarantee 6% per annum divi- 
dends on $100,000 to this company so long as we hold said indebtedness, and 
that Holland Trust Company exécute and deliver its bond and mortgage for 
$100,000 on said 33 Nassau street subject to the existing mortgage for $82,500 
held by the estate of Jane Stuart as collatéral to said guarantee, said mort- 
gage for $100,000 not to be recorded ; with the privilège or call to said trust 
company to buy back said indebtedness and collatéral at any time for $100,000 
cash, on payment of ail unpaid dividends aforesaid due this company, and pro- 
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portional dlvldends up to such time, the dividends, încome and profits on said 
Brigantine and Lippmann and Coffln matters to belong to said Holland Trust 
Company in considération of said guaranteed dividend, call, and guarantee." 

At a meeting of the executive committee of the building association 
held March 21, 1891, at which Robert B. Roosevelt and George W. 
Van Siclen were présent, the following resolutions appear: 

"Moved that the deed of this Company to Holland Trust Company in aeeord- 
ance with a resolution of the board of trustées passed at its spécial meeting 
held March 12th, 1891. Carried. 

"Moved that the loans and securities of Brigantine Beach and Coffiu et al. 
be accepted from Holland Trust Company together with a mortgage for $100,- 
000 on number 33 Nassau street, as collatéral, in full payaient for said premises. 

"On motion, ordered that the officers draw and pay a check for $3,900.81 to 
Holland Trust Company on account of the adjustment of the sale of premises 
and purchase of securities aforesaid." 

The mortgage executed by the trust company to the association, 
among other things, contained the following : 

"Whereas, the said party of the first part is justly indebted to the said party 
of the second part, in the sum of One hundred thousand dollars lawful money 
of the United States, secured to be paid by a certain bond or obligation, bearing 
even date herewith, conditioned for the payaient of the said sum of One 
hundred thousand dollars, to be realized, with interest thereon payable half 
yearly, within three years from the date hereof. from the proceeds of the 
promissory notes of Coffin & Co., J. W. Coffin, Coffin & Lippmann and Moritz 
Lippmann, with the collatéral thereto, this day purchased by the party of the 
second part from the party of the first part it being thereby expressly agreed. 
that the whole of the said principal sum shall become due after default in the 
payment of interest, taxes or assessments as hereinafter provided. 

"Now this indenture witnesseth, that the said party of the first part, for the 
better securing the payment of the said sum of money mentloned in the condi- 
tion of the said bond or obligation, with interest thereon, and also for and in 
considération of the sum of one dollar paid by the said party of the second 
part, the receipt whereof is hereby acknowledged, doth hereby grant and re- 
lease, unto the said party of the second part, and to its successors and assigns 
f orever : [Hère follows description of premises, etc.]. 

"And the said party of the first part covenants with the said party of the 
second part as follows : 

"First. That the said party of the first part will pay the indebtedness as 
hereinbefore provided, and if default be made in the payment of any part 
thereof, the party of the second part shall bave power to sell the premises 
herein deseribed, according to law. 

"Second. That Holland Trust Company the said party of the first part, will 
exécute any further necessary assurance of the title to said premises and will 
forever warrant said title. 

"Fourth. And it is hereby expressly agreed that the whole of said principal 
sum shall become due at the option of the said party of the second part after 
default in the payment of interest for thirty day s, or after default in the pay- 
ment of any tax or assessment for thirty days after notice and demand." 

Thereupon provision is made for enforcing the mortgage in the case 
of default. 

The bond, among other things, states : 

"The condition of the above obligation is such, that if the above-bounden 
Holland Trust Company cause to be paid unto the above-named Holland Build- 
ing Association, its successors or assigns, the sum of One hundred thousand 
dollars with interest thereon at six per cent, per annum from the date hereof, 
payable half-yearly on the first days of February and August in each year, the 
first payment to be made August lst, 1891, said sum of One hundred thousand 
dollars, and interest aforesaid to be realized and paid on or before January 
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25tÉ, 1895, from the promissory notes of J. W. Coffln, Coffln & Co., Moritz 
L-ippmann, and Coffln & Llppmann with the collatéral hereto whlch Holland 
Building Association has purchased from Holland Trust Company, then the 
above obligation to be void, otherwise to reruain in f ull force and virtue." 

As a resuit of this transaction, the building association had no 
assets whatever, except such bond and mortgage and the Brigantine 
securities, which were stocks and bonds issued by companies organized 
to develop an island known as "Brigantine Island," in the state of 
New Jersey. No interest had been paid on thèse loans for over a 
year prior to their transfer. Therefore the building association was, 
as regards the subject of the collatéral to the Brigantine loans, in the 
position of dealing with matters beyond its chartered rights. 

There is some confusion as to the price agreed to be paid the associa- 
tion for 33 Nassau street. The deed fixes the sum at $135,000, and 
the conveyance was subject to the Stuart mortgage. The resolution 
of March 12th states that the Brigantine loans and collatéral shall be 
accepted "instead of $100,000 cash," with the trust company's bond 
and unrecorded mortgage for $100,000 as collatéral, but with privi- 
lège to the trust company to buy back "at any time" the Brigantine 
loans and collatéral for $100,000 cash, on payment of unpaid dividends ; 
the trust company meantime being entitled to the "dividends, income, 
and profits" on the Brigantine "matters." But the subséquent reso- 
lution of March 21st provided that the Brigantine securities, together 
with a mortgage for $100,000 on 33 Nassau street as collatéral, be 
accepted "in full payment for said premises." The bond acknowledged 
March 31st was conditioned for the payment of $100,000, with semi- 
annual interest ; "said. sum * * * and interest aforesaid to be 
realized and paid on or before January 25th, 1895, from the prom- 
issory notes of J. W. Cpffin and Coffin & Lippmann with the col- 
latéral hereto which Holland Building Association has purchased from 
Holland Trust Company." The mortgage recites indebtedness to the 
amount of $100,000 by the trust company, and undertakes to recite the 
condition of the bond, and the mortgagor covenants to pay the indebt- 
edness. 

The agreement, as gathered from the resolutions and bond and 
mortgage, seems to be that the association should accept the Brigantine 
securities for 33 Nassau street, and that on or before January 25, 1895, 
it should realize $100,000 and interest thereon from them, and that 
the trust company would assure the receipt thereof. According to 
this, the property was sold for the Brigantine securities, whatever their 
value, and an assurance of $100,000 and interest, on or before the 
date fixed. The Brigantine securities, in themselves, were at the time 
practically worthless, but the bond and mortgage furnished a consid- 
ération to the extent of $100,000 and interest. 

The flrst question relates to the sufficiency of the price. There was 
a very close relation between the Holland Trust Company and the 
building association. From 1890 to 1894, Robert B. Roosevelt was a 
trustée, member of the executive committee, and président of the Hol- 
land Building Association, and was at the same time trustée, member 
of the executive committee, and until July, 1892, président of the trust 
company. J. W. Van Siclen was, until the latter part of 1892, sec- 
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retary, member of the executive committee, and a trustée of both com- 
panies. He was succeeded as secretary of both companies by Van 
Woert, who was at the same time a trustée of both companies, and 
a member of the executive committee of the trust company. Until 
1893 the executive committee of the building association was composée! 
of Roosevelt and Van Siclen, and such committee was empowered by 
resolution of the trustées passed January 15, 1890, "to transact ail 
business for the association till the by-laws shall be adopted." At 
the same meeting, Roosevelt and Van Siclen were appointed a com- 
mittee to draft by-laws for the association, but none were ever pro- 
posed or adopted. Ail the trustées and officers of the building associ- 
ation were trustées or officers, or both, of the trust company. The 
building association was organized for the spécifie purpose of buying 
33 Nassau street, and for leasing and finally selling the same to the 
Holland Trust Company, and the terms of the stock subscription spe- 
cifically show the plan which was to be followed in this regard. Among 
other things, it provides : 

"The undersigned hereby severally subscribe the amount set opposite each 
uame respectively for the capital stock of the Holland Building Association, for 
the purpose of buying No. 33 Nassau St. for $175,000 and improving the same, 
and leasing the same to Holland Trust Company for five years, to pay a rent of 
flve per cent, net dividend upon the stock above ail expenses, taxes and dis- 
bursements of every kind, Holland Trust Company through its Executive Com- 
mittee having agreed to purchase said premises f rom said Building Association, 
within the term of said lease, at a priée that will pay par and one per cent, 
profit for every year or portion of a year elapsing before such purchase. The 
capital stock of said Building Association to be either $125,000 or $100,000 ; per 
$100 per share ; the premises being subject to a mortgage of $82,500 at the time 
of purchase." 

It is probable that No. 33 Nassau street was at the time of its sale 
to the trust company worth somewhat more than $100,000 and the 
Stuart mortgage thereon, but the conveyance of the property to the 
Holland Trust Company for the sum of $100,000, in view of the pur- 
poses of the building association, and the terms upon which the stock 
was subscribed, is not considered either as improvident or wrongful. 
But the Brigantine securities were of slight, if any, immédiate value, 
of doubtful validity, and subject to the hazard of défenses for usury. 
They were of such a nature and value that they should not hâve re- 
ceived the approval of the State Bank Examiner. The Holland Trust 
Company was embarrassed financially, and the Brigantine securities 
were transferred to the building association for the purpose of afford- 
ing relief to the trust company, and ridding it of assets at the time 
substantially worthless, which it was perilous for it to hold. There 
was nothing at the time in the history or condition of the property 
which was the subject of the Brigantine collatéral to afford just ex- 
pectation that the loans or securities would be valuable. Ail this was 
known to Roosevelt and his fellow trustées and officers who partici- 
pated in the transfer. However, the bond and mortgage supplied any 
deficiency in the value of the Brigantine securities, and, had the bond 
and mortgage been allowed to continue, this suit would not be maintain- 
able. 

In January, 1894, the financial difficulties of the trust company con- 
strained it to sell No. 33 Nassau street to the Bank of Commerce in 
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considération of thé sum qf $137,500, over and above the Stuart mort- 
gage. To enable the trust company to deliver the warranty deed of 
the property, subject to the Stuart mortgage, the défendant Roosevelt 
called a spécial meeting of the trustées of the building association on 
January 30, 1894; and a resolution, the original draft of which was in 
Roosevelt's hândwriting, was presented : 

"Whereas, a bond and mortgage were made by Holland Trust Co. to Holland 
Building Association dated March 16, 1891, to secure the collection of $100,000 
upon certain securities assigned to Holland B. Ass'n by H. T. Co. upon the con- 
veyançe by the former to the latter of No. 33 Nassau street, and whereas it was 
resolved by H. B. Ass'n that such mortgage should not be recorded but only 
held to keep alive the daim for any deflciency agt H. T. Co. that might by any 
possibility âriSe, and whereas H. T. Co: has agreed to sell the said No. 33 
Nassau street and has assumed the payment to the stockholders of the H. B. 
Ass'n of the par value of their stock. 

"Now therefore resolved that the aforesaid bond and mortgage be and the 
same hereby are cancelled, released and disçharged and that the secretary and 
treasurer be directed to cancel the same. 

"(Moved by Judge Van Hoesen or else no authorship to be mentioned.) 

"Carried unanimously." 

The wprds in parenthèses were crossed out by pen marks. The 
minute book shows the adoption of the resolution, save the part 
stricken out as just stated. The trustées présent were Roosevelt, Van 
Hoesen, Vermeille, and Van Woert. 

Mr. Roosevelt had on January 29th produced the unrecorded mort- 
gage, and, pursuant to the above resolution, it was canceled by the 
officers of the building association. It is attempted to justify this 
cancellation of the mortgage upon the ground that on April 4, 1891, 
Roosevelt, Van Siclen, and Van Nostrand, trustées, passed a resolution 
that the Brigantine loans should be called; that the Brigantine securi- 
ties should be ofïered for sale at public auction, and the officers of the 
building association be authorized to bid, in their discrétion, on be- 
half of the association. This sale was had April 7, 1891, and the 
Brigantine stocks and bonds were bid in for the association at the sum 
of $103,577. The chief purpose of the sale was to foreclose outstand- 
ing ëquitiès, and Roosevelt was privy to the arrangement to fix the 
priées at which the securities should be bid in. The bid was neither 
bona fide, in the sensé that it illustrated the value of the securities sold ; 
nor did it, and thé purchase of the securities pursuant to it, pay the 
sum due the building association, or discharge the bond and mortgage. 
The sale ieft a deficiency on the Brigantine loans of some $35,803.19, 
with "700 shares Brig. Co. Trustées Stock Steel Rails, $20,967.50," 
unsold, and some unsuccessf ul effort was made thereafter by the build- 
ing association to collect the deficiency. Àt the time the bond and 
mortgage were canceled there was owing the building association the 
sum of $100,000, although the trust company had from the time of 
the purchase furnished a sum sufficient to pay thereon a dividend of 6 
per cent, on the stock, which was continued until the year 1902. None 
of the proceedings with référence to the conveyance of No. 33 Nassau 
street to the trust company, or the cancellation of the mortgage, 
were submitted to the stockholders of either company. In January, 
1894, the Holland Trust Company had decided to go into liquidation, 
and such liquidation has been continuing until the présent time. In 
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November, 1902, the bank superintendent levied an assessment of 51 
per cent, on the stock of the trust company, and collected the sum of 
$255,000 to meet impairment of its capital. The trust company now 
owes debts in excess of the value of its remaining securities. If it 
had not had the advantage of No. 33 Nassau street, for which it in 
fact paid no considération, and had it not been aided by a syndicate 
for the purpose of taking up one of its loans, Mr. Roosevelt being a 
large contributor to the funds of such syndicate, its financial embarrass- 
aient would hâve been more pronounced. The défendant Roosevelt 
was the most influential factor in both companies, and his wishes and 
judgment controlled his officiai associâtes. In conjunction with others, 
lie planned the exchange of No. 33 Nassau street for the Brigantine 
securities, with the collatéral bond and mortgage, and for the with- 
holding of the mortgage from record, and for its final cancellation. 
He either executed the plan, or caused it to be executed. Roosevelt 
owned 382 shares of the stock of the Holland Trust Company, and 
members of his immédiate family owned 136 shares — a total of 518 
shares, representing $103,600. The capital stock of the trust company 
was $500,000. Roosevelt held 25 shares of the building association 
stock. Brinckerhoff was an original stockholder of the building asso- 
ciation, and so continued. He did not know, nor hâve notice, of the 
terms of sale of No. 33 Nassau street, and the cancellation of the bond 
and mortgage; nor was there any event that should hâve put him on 
inquiry as to the disposition of the bond and mortgage until the pay- 
ment of the dividend in 1902 failed. He thereupon acted with suita- 
ble promptness. Due demand was made upon the building association 
to bring this action, which it declined to do. The facts are neither in- 
tricate nor doubtful. Roosevelt may be exculpated with référence 
to the primary transaction, whereby No. 33 Nassau street was con- 
veyed to the trust company, but should not be excused for his partici- 
pation in the cancellation of the bond and mortgage. As to that, he 
and his associâtes were guilty of culpable négligence, and thereby a 
sacrifice of important property of the corporation was suffered. Mr. 
Roosevelt may hâve considered that his officiai influence in both com- 
panies would enable him to provide for full payment to the associa- 
tion, but the event illustrâtes the insecurity of such a project. His 
act aided to take away the association 's only légal and valuable asset, 
and left it without the only securîty on which there was any reason- 
able dependence, and which furnished a full and immédiate remedy in 
case of default. 

But the counsel for Roosevelt now urgently contend that there was 
no liability existing at the time the bond and mortgage were canceled, 
and that the building association had received ail that was its due, 
because the Brigantine collatéral had been foreclosed and sold at 
the sum stated, although the Holland Trust Company continued to 
pay 6 Der cent, dividend until 1902. If that effect be claimed for it, 
then the public sale of the Brigantine stock should be denounced as a 
fraud upon the stockholders of the association, inasmuch as there was 
no bona fide sale of the same at the price bid. If, however, the sale 
of the Brigantine collatéral was for the purpose of foreclosing equi- 
ties, it was justified. A rightful act should not be deemed to hâve 
131 F.— 61 , 
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been donefor wronging the association, and is not so construed. Al- 
though thére was no formai agreement between the two companies, 
the trust company paid in ail $69,000 for the purpose of meeting the 
interest secured by the bond and mortgage. 

,. The complainant has not been guilty of lâches, nor is the suit barred 
by the statute of limitations. The loss to the association arises from the 
fact that the bond and mortgage were canceled. This it has been said 
was brought about by the : unauthorized and négligent act of Roosevelt 
and his associâtes. For this he should make restitution. It is considered 
that the $3,900 taken from the building association and transferred to 
the trust company in 1891 was without any considération or justifica- 
tion, and for this he should account. 

The défendant is understood to urge that resort cannot be had to 
Roosevelt, inasmuch as the trust company is liable upon its guaranty. 
Where nbw the guaranty résides does not appear. The argument 
would be this: Roosevelt has wrongfully deprived the association of 
collatéral which it could hâve enforced, without first exhausting its 
remedy, if any it had, against the trust company. But in the interest 
of the wrongdoer, remedy against him should be deferred until the 
remedy against the trust company shall hâve been exhausted. If such 
a rule were adopted, a creditor would be deprived of rights, through 
a tort, \yhich it could hâve exercised if the tort had not been committed. 
The bond ànd mortgage and the $3,900 hâve been lost to the associa- 
tion. His act aided the loss. He should restore ail. But as he can- 
not re-establish the bond and mortgage, he should give the association 
an équivalent in value for that of which he has aided to deprive it. 

The çornplainant urges that payment should be made to a receiver, 
inasmuch as some of the parties who participated in the unlawful acts 
are trustées of the building association. As to that, ail parties will 
be heard. However, it is stated that no person who voted to cancel 
the bond and mortgage should be allowed to participate in any relief 
afforded by the decree herein. 

The défendant Roosevelt should account to the Holland Building 
Association, or to a receiver, for the sum of $103,900, with 6 per 
cent, interest on $100,000 from the date of the payment of the last 
dividend by the trust company, and interest on $3,900 from the time 
it was transferred, together with such costs, disbursements, and counsel 
fées as shall be hereafter taxed and allowed by the court. 

The foregoing views would not allow the association to retain the 
Brigantine securities, and yet receive the guarantied sum of $100,- 
000 from Roosevelt. To the extent that they hâve value, Roosevelt 
should hâve the benefit thereof. The parties will be heard as to the 
decree in this regard. 
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THE GORDON CAMPBELL. 
(District Court, W. D. New York. April 26, 1904.) 

1. Maritime Liens— State Statute— Supplies. 

Under a state statute giving a lien on a vessel for supplies furnished 
for her use on the order of lier master, owner, or part owner, there is no 
lien for provisions furnished to a part owner living on a vessel with his 
f amily while she is laid up for the winter in her home port ; the pré- 
somption being that they were furnished on bis Personal crédit, and for 
his own use. 

2. Admiralty— Distribution of Proceeds of Vessel— Rights of Mortgagee. 

While Rev. St. §§ 4192, 4193 [U. S. Comp. St. 1901, p. 2837], providing for 
the recording of mortgages, etc., on vessels, do not make such recorded 
mortgages maritime liens enforeeable in a court of admiralty, yet where 
such court bas in its registry for distribution a fund arising from the 
sale of a vessel, and the maritime liens hâve been paid, the holder of a 
recorded mortgage may prove his claim against the fund, and is entitled 
to payment therefrom in the order of his priority. 

3. Shipping— Validity of Mortgage of Vessel— State Statute. 

The Illinois statute whicn provides that a chattel mortgage given to 
secure a note which does not, on its face, show that it is so secured, shall 
be void, cannot alïect the validity of a mortgage on an enrolled and li- 
censed vessel which is recorded, pursuant to the statute of the United 
States, at the home port of the vessel. 

4. Fédéral Courts— Distribution of Fund— Pendency of Suit in State 

Court. 

A suit was instituted in a state court to set aside a mortgage on a ves- 
sel, and a temporary injunction was granted, restraining its foreclosure. 
On a hearing the bill was dismissed and the injunction dissolved, and 
thereafter the mortgagee assigned the mortgage. Subsequently an appeal 
was allowed, and, on complainant giving bond, the injunction was rein- 
stated. Pending the appeal the vessel was libeled for seamen's wages in 
a court of admiralty, and, at the instance of the owner, was sold; ail 
liens being transferred to the proceeds. The owner then assigned his 
interest therein to a third person. Held, that the pendency of the state 
suit did not preclude the assignée of the mortgage from proving the same 
against the fund in the admiralty court, or prevent that court from pass- 
ing on the claim and distributing the fund. 

5. Admiralty— Costs— Counsel Fées. 

Counsel fées may be allowed in admiralty, where there is a fund in 
court, irrespective of statutory provisions, but a single docket fee only 
will be allowed to a proctor who represents more than one petitioner or 
libelant 

In Admiralty. In the matter of the distribution of the proceeds 
of the sale of the steamer Gordon Campbell. 

Harvey L. Brown and John K. White, for claimants. 
William B. Wright (William F. Carroll, of counsel), for assignée 
of fund. 

HAZEL, District Judge. This is a review of the report of the 
commissioner as to the distribution of surplus proceeds of the sale 
of the steamer Gordon Campbell, now in the registry of the court. 
A portion of the claim filed by Russell & Watson, as assignées of 

H 1. Maritime liens created by state laws, see note to The Electron, 21 G. 
C. A. 21. 
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Windmuller & Co., and that of William Brinnen, are under excep- 
tion. 

As to the Windmuller claim : Under the law applicable to mari- 
time liens when the shîp is in her home port, the parties dealing 
with the owners for supplies to be furnished to the vessel are pre- 
sumed to be dealing on the personal crédit of the owners, unless 
such supplies are furnished upon the crédit of the vessel, and a lien 
therefore created by the statute of the state. The statute of Illi- 
nois relating to the subject gives a lien for ail debts contracted by 
the owners or part owner, m aster, and others in the statute men- 
tioned, on account of suppliés and provisions furnished for use of 
the vessel. The record shows that the supplies were furnished to 
the part owner, who, with his family, lived temporarily upon the 
vessel while she was laid up for the winter at Chicago, 111., her port 
of hail. Some évidence was given tending to show that Bowe, part 
owner of the Gordon Campbell, to whom the supplies were deliv- 
ered, was also her master. Assuming that to be the case, the évi- 
dence is not convincing that the supplies were actually furnished 
for the use of the vessel. Such supplies must not only hâve been 
furnished to a part owner or master of the vessel, or such other per- 
son or persons named in the act, but it must affirmatively appear 
that the supplies were for the use of the vessel, or for the use of 
such persons as were actually performing a service for her benefit. 
The claimants knew that Carroll had purchased a two-thirds owner- 
ship in the Gordon Campbell, yet, without inquiring or making 
any investigation, they furnished provisions to Bowe, a one-third 
owner, during the winter season, when the vessel was idle and 
moored to her dock. It may be fairly presumed, I think, from the 
évidence, that the sale of the provisions was upon the personal 
crédit of Bowe, and not upon the crédit of the vessel. The excep- 
tion is sûstained, and the claim, amounting to $46.54, is disallowed. 

The Brinnen claim: The contention of the assignée that sections 
4192 and 4193 of the Revised Statutes of the United States [U. S. 
Comp. St. 1901, p. 2837] merely provide for the manner of recording 
certain « conveyances, and that, accordingly, no maritime lien en- 
forceable in the first instance in a court of admiralty is created 
thereby, is uridoubtedly correct. The sections referred to establish 
a rule of priority between mortgages and conveyances recorded 
pursuanttô its provisions. The right of Congress to regulate such 
priorities is derived from the commerce clause of the Constitution. 
Henry on Admy. Juris. & Procédure, p. 206. Although a court of 
admiralty bas, no jurisdiction in relation to the enforcement of such 
a mortgagé Hen, as distinguished from a hypothecated bottomry 
bond, yet a common-law lien is distinctly recognized by the enact- 
ments of the above-mentioned sections of the Revised Statutes. No 
maritime lien or contract is created by recording a mortgagé in con- 
formity wiÛi.such provisions. The sole object and purpose intend- 
ed is to giye recorded mortgages and conveyances a priority over 
such as are of làter record, but, as no maritime lien is created by a 
mortgagé upon the vessel, ail légal controversies which arise in 
relation thereto must ordinarily seek a settlement thereof within 
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the province of other courts. The theory of the law seems to be 
that mortgages upon vessels are not strictly analogous to maritime 
contract. The mortgagee, not being permitted to take the mort- 
gaged ship because of the owner's failure to pay the debt secured 
by the mortgage, must hâve resort to a court of equity for the 
enforcement of his lien, or, as has been suggested, to remédies 
provided by local laws. Bogart et al. v. The Steamboat John Jay, 
58 U. S. 399, 15 L. Ed. 95. Thèse questions, it is thought, are for- 
eign to any presented hère, for the reason that the court is called 
upon to distribute the surplus fund on deposit with the registry of 
the court. Priorities of existing maritime liens against the Gordon 
Campbell hâve been established, and hence the surplus may be 
distributed to such claimants as are shown to hâve a vested interest 
therein. The claimant appears to hâve a spécifie lien in the nature 
of a mortgage, which he now urges against the surplus fund after 
payment of ail maritime liens and claims. This court unquestion- 
ably has power over surplus moneys in its custody, and its obvious 
duty is to rightfully distribute the same. The Willamette Vallev 
(D. C.) 76 Fed. 841 ; The Advance (D. C.) 63 Fed. 704. Proof has 
been made of the exécution and delivery of the mortgage in ques- 
tion to secure the sum of $2,500. The amount unpaid is $1,500. 
The mortgage was duly recorded, in accordance with the provisions 
of the Revised Statutes, in the home port of the vessel. The debt 
is not only admitted upon the proofs, but, as stated, a portion there- 
of has been paid by the owner, who now appears as counsel for the 
assignée of the fund. He now asserts that the mortgage lien given 
by him to secure certain notes is void on its face, and that a claim 
arising from fraud should not be paid out of the residuum. To 
establish the invalidity of the mortgage, he relies on the statute of 
the state of Illinois which, in efïect, provides that a mortgage given 
to secure a note which does not on its face show that it is secured 
by a chattel mortgage shall be absolutely void. This point is not 
entitled to the efïect contended for. The mortgage which is in évi- 
dence shows upon its face that it has been given to secure this note, 
and has been duly recorded in the port of Chicago, upon a vessel 
of the United States enrolled and licensed. It has been held that 
"state statutes are inoperative as to vessel mortgages which hâve 
been properly recorded pursuant to the laws of Congress." The 
Vigilancia, 73 Fed. 455, 19 C. C. A. 528. And in Folger v. Weber, 
16 Hun, 512, the court used the following language : 

"That, whatever may be the law of the state, a vessel snbject to the act of 
Congress may be mortgaged, and the mortgage, when duly recorded in accord- 
ance with the act. cannot be impeached for want of possession in the mort- 
gagee. The act of Congress contains no limitation of time during which the 
possession may lawfully remain in the mortgagor, and to import into it the 
limitation of time prescribed by the statute of Illinois would be to hold that 
the Législature of Illinois could alter or set bounds to the effect of an act of 
Congress passed on a subject over which Congress has, when it may see fit to 
exercise it, exclusive jurisdiction." 

In White's Bank v. Smith, 7 Wall. 646, 19 h. Ed. 211, it was held 
that: 
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"A recording of a mortgage in the office of the eollector of the home port of 
the vessel bas the effect, by its own force, and irrespective of any formalities 
reqûiréd by a state statute to give effect to chattel mortgages, to give the mort- 
gagee a préférence over a subséquent purchaser or mortgagee." 

To hold, therefore, that a mortgage upon a vessel of the United 
States is absolutely void because the notes for which it was given 
failed to set out that they were secured by such mortgage, would, in 
effect, read an important restriction into the act of Congress, which 
it manifestly was not intended should be included therein. I con- 
clude that the commissioner was right in holding that the lien of 
the mortgage upon the proceeds of sale is entirely governed by the 
fédéral statute. Irrespective, therefore, of the statute of Illinois, 
the validity of the mortgage executed and delivered in accordance 
with the provisions of sections 4192 and 4193 of the Revised Stat- 
utes [U. S. Comp. St. 1901, p. 2837] is established, and the mortgage 
claim, unless its invalidity is proven for other reasons, may be 
paid out of the fund. 

It is further objected that a proceeding is now pending in the 
state court of Illinois to set aside the mortgage upon the vessel on 
account of fraud, and to permanently restrain the original mort- 
gagee from foreclosing the same. For this reason, it is insisted 
that no disposition should be made upon the claim against the fund 
until such action is determined. It appears from the évidence that 
a temporary order restraining the foreclosure of the mortgage lien 
was granted in the state court, but the bill upon which the injunc- 
tion was founded was dismissed for lack of equity. Thereupon an 
appeal from the order dismissing the same was allowed, which is 
now pending, and upon filmg a bond the injunction was reinstated. 
Directly after the injunction was dismissed, and before the appeal 
was allowed, the original mortgagee assigned the mortgage to the 
claimant. Subsequently the Gordon Campbell was libeled for sea- 
men's wages and sold in this jurisdiction. Prior to the return day 
of the monition issued upon the original libel, founded upon a 
claim for but $30, the owner of the vessel applied for an immédiate 
sale, consenting that ail liens be transferred to the proceeds. The 
assignée of the mortgage thereupon presented his claim against the 
fund. Objection to payment is not made by the owner of the ves- 
sel, the complainant in the Illinois suit ; it is made by his assignée. 
It is perfectly true that the court first having jurisdiction of the 
subject-matter has a: prior right to décide the questions involved, but 
the rule is otherwise whenever the litigation is ended, or when the 
property which is the subject of the controversy is no longer in the 
possession of the court first acquiring jurisdiction. In that event 
it is the duty of another court, whenever redress is sought in its 
forum, to tâke cognizahce of the rights of the parties. Existing 
remédies may be invoked, and such appears to be the rule even if 
a décision was required upon the previous questions before the first 
tribunal. In the circumstances hère presented, the dissolution of 
the injunction in the state court, and its subséquent renewal, did 
not revive the same to the extent of depriving the assignée of the 
mortgage from enforcing his lien to the proceeds on sale of the 
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vessel seized under admiralty process in this j'urisdiction. As- 
suming the action pending in Illinois will terminate favorably to 
the complainant, how will such décision affect the fund in the reg- 
istry of this court? The claimant is not a party to the Illinois 
action, and, moreover, as has been stated, the complainant in that 
action has assigned his interest in the res. If the mortgage lien 
was without considération, and the same was assigned in further- 
ance of fraud, no reason is discoverable why such défense was not 
asserted before the commissioner appointed to ascertain and report 
upon the validity and priority of claims. Certainly no rule of 
comity can be invoked where, as hère, the spécifie property is in 
custodia legis, especially where the owner of the vessel, who sues 
in another j'urisdiction to set aside a mortgage as fraudulent, pro- 
cures a sale of the property mortgaged in this jurisdiction, and sub- 
sequently assigns his interest to a third party. The object of the 
action pending in the state court of Illinois would seem to be nulli- 
fied by the sale of the vessel in this port, upon the application of 
the owner, after seizure of the vessel under admiralty process. 
Nothing more can be obtained than a personal judgment, because 
of the alleged fraud of the mortgagee, in the state court of Illinois. 
Baltimore & O. R. Co. v. Wabash R. Co., 119 Fed. 678, 57 C. C. A. 
322. Assuming the validity of the mortgage as a common-law lien, 
such lien is now transferred to the proceeds of the sale. If this 
view of the issues in the former suit be correct, I am unable to 
perceive any conflict of authority. The procédure of the action 
referred to is in no way obstructed, while, on the other hand, a 
long delay in disbursing the proceeds of the sale may resuit in 
inconvenîence to those who are interested in the fund. This court, 
as was said in The Willamette Valley, supra, "must do something 
with the fund. It is absurd that it cannot." 

Without deeming it necessary to further discuss this somewhat 
complicated question, I hâve decided to send the matter back to 
the commissioner for the purpose of allowing the assignée of the 
fund to give further évidence in opposition to the allowance of the 
Brinnen claim; such évidence to be given, at the option of the 
assignée, within 30 days from the date of the entry of this décision. 
Upon his failure to exercise his right hère given within the period 
stated, the conclusion of the commissioner in relation to such claim 
must be sustained. The report of the commissioner in ail other re- 
spects is accordingly affirmed, and the fund should be paid out in 
accordance therewith, except as modified by this opinion. 

The report shows that fourteen libels hâve been filed by four dif- 
férent proctors. To lessen expenses, the various claims should be 
consolidated for further proceedings and payment. The adjudicat- 
ed cases upon the subject of costs in admiralty do not permit allow- 
ing to a proctor who represents more than one pétition, separate 
docket fées. Under the doctrine of Trustées v. Greenough, 105 U. 
S. 535, 26 L,. Ed. 1157, an allowance of counsel fées to be taxed in 
a case where a fund is in court is permissible, irrespective of the 
statutory provisions. I think that an allowance équivalent to one 
docket fee to each proctor who has filed a pétition herein, in view 
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of the statements of counsel, is not unreasonable. The following 
cases: Black Diamond Coal Mining Co. v. Grady (D. C.) 87 Fed. 
483; Barron v. Mt. Ederi (D. C.) 87 Fed. 483; The Bay City (D. 
C.) 3 Fed. 47 ; The Alert (D. C.) 15 Fed. 620— also authorize allow- 
ance of a docket fee in admiralty to counsel who hâve filed péti- 
tions or intervening libels. 
So ordered. 



In re BENSON. 
(Circuit Court. S. D. New York. July 28, 1904) 

1. Cbiminal La w— Removal of Pbisoner to Anotheb District— Sufficienct 

of Indictment. 

Technical or formai objections to the sufflciency of an indictment will 
not be considérée! in proceedings for the removal of a fédéral prisoner to 
the district in which he is triable, but will be left for détermination by 
the court in which it was found ; but if, on a broad and libéral construc- 
tion, the indictment does not appear to charge an offense, the prisoner 
should not be held for removal. 

2. S AME. 

An indictment for conspiracy under Rev. St. § 5440 [U. S. Comp. St. 
1901, p. 3676], charged that petitioner conspired with others to obtain by 
means of fletitious applications and other false and fraudulent practices 
from the states of California and Oregon the title to large amounts of 
school lands owned by said several states, and lying within the boundaries 
of United States forest réservations, and then to exchange such lands, 
under the fédéral statutes providing therefor, for public lands of the 
United States subject to homestead entry outside of such réservations. 
Held, that while such acts would constitute a conspiracy to defraud the 
states, the indictment did not charge a "conspiracy to commit any offense 
against the United States, or to defraud the United States in any manner," 
within the meaning of the statute, since it appeared from its averments 
that the United States would obtain title to the school lands by the ex- 
changes contemplated ; and that such indictment would not sustain pro- 
ceedings for the removal of petitioner to the district of the indictment for 
trial. 

In the Matter of the Application of John A. Benson for Writs of 
Habeas Corpus and Certiorari. 

The petitioner was Indicted in the District of Columbia, and, not being 
found there, was arrested in the Southern District of New York upon a war- 
rant of United States commjssioner, based upon a certified copy of the in- 
dictment. Some testimony was introduced before the commissioner, the cer- 
tified copy of the indifftment was before him, identity was not disputed, and 
he committed the petitioner to the custody of the marshal to await the issu- 
ance of a warrant of removal by the district judge under section 1014, Rev. 
St. U. S. [U. S. Comp. St. 1901, p. 716]. 

Frank H. Platt, for petitioner. 

Henry L- Burnett, U. S. Àtty., and E. E. Baldwin, Asst. U. S. Atty. 

LACOMBE, Circuit Judgè. This court has recently held in an- 
other removal proceeding under a différent indictment against this 
same petitioner that the insufficiency of the indictment will not be 

ï X. See Criminal Law, vol. 14, Cent Dig. § 509. 
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mquired into in such a proceeding (130 Fed. 486), but is a question 
to be decided by the court in which the indictment is found. Ail 
technical objections, ail criticisms growing out of the artificial and 
often strained scrupulousness of criminal procédure are to be left 
to the court in whose jurisdiction the indictment is found, if such in- 
dictment itself contains a narration of events or acts which tend to 
establish the existence of the offense sought to be charged. Where, 
hovvever, even upon a broad, libéral, and inartificial construction of 
the language of the indictment, it does not appear that any offense 
against the laws of the United States lias been committed, the section 
(1014, Rev. St. [U. S. Comp. St. 1901, p. 716]) does not apply, and 
the prisoner should not be held for removal. 

The crime with which the indictment purports to charge the peti- 
tioner is defined in section 5440, Rev. St. U. S. [U. S. Comp. St. 1901, 
p. 3676] : 

"5440. If two or more persons conspire either to commit any offense againM 
the United States or to defraud the United States in any manner or for any 
pm-pose, and one or more of such parties do any act to effect the object of 
the conspiracy ail the parties to such conspiracy shall be liable to a penalty 
of not more than ten thousand dollars, or to imprisonment for not more than 
two years, or to both fine and imprisonment in the discrétion of the court." 

There are 30 counts in the indictment, each concerned with a 
separate transaction. It will be necessary to consider a single count 
only, since ail are substantially alike. The pleader has followed.the 
archaic forms of expression commonly used in criminal practice — 
obscure, involved, tautological, and verbose. A single sentence runs 
stumbling over several printed pages without a period. The meaning 
can be discovered only by carefully rewriting the sentence actually 
or mentally, so as to conform it to the canons of modem English. 
When this is done, it will be found that the facts upon which the 
charge of conspiracy is based are thèse : Heretofore the United 
States, being at the time the owner thereof. conveyed to the states 
of California and Oregon, respectively, certain sections of public 
land ; the sections so conveyed to thèse states being known as school 
lands. Thèse school lands, or at least some portion of them, the 
two states sold, granted, and conveyed to individual holders. Sub- 
sequently the United States decided to establish forest reserves in 
certain localities in those states (and elsewhere), and under authority 
of statute maps were filed designating the boundaries of such reserves. 
Within those boundaries it would happen thàt, besides land still 
belonging to the United States, there would be included school lands 
which had been transferred to the states, and which were still held 
by them, and also school lands which the said states had conveyed 
to private owners by patents duly executed, and also school lands 
as to which steps had been taken to secure patents from the states. 
Inasmuch as it was désirable that ail lands within forest reserves 
should be under the absolute control of the government, the statutes 
further provided that United States public lands located outside the 
limits of the reserves might be exchanged for lands within the same, 
with assent of the owner. Presumably since the possibility of an 
increase in value would be greater outside than in, the owners gen- 
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erally might be éxpected to accept the offer. The sections providing 
for such exchange are' thèse : 

In Act June é, 1897, c. 2, 30 Stat. 34, 36 [U. S. Comp. St. 1901, p. 
1538], supplemental toAct Mardi 3, 1891, c. 561, § 24, 26 Stat. 1103 
[U. S. Comp. St. 1901, p. 1537] : : 

"That in cases in which a tract covered by an unperfected bona flde claim 
or by a patent is included within the limits of a public forest réservation, the 
settler or owner thereof may, if he desires to do so, relinquish the tract to the 
government, and may sélect in lieu thereof a tract of vacant land open to 
settlement not exceeding in area the tract covered by bis claim or patent ; and 
no charge shall be made in such cases for making the entry of record or issu- 
ing the patent to cover thé tract selected: provided further, that in cases of 
unperfected claims the requirements of the Iaw respecting settlement, rési- 
dence, improvements, and so forth, are complied with on the new claims, 
crédit being allowed for the time spent on the relinquished claims." 

In Act June 6, 1900, c. 791, 31 Stat. 614: 

"That ail sélections of land made in lieu of a tract covered by an unperfected 
bona fide claim, or by a patent, included within a public forest réservation, as 
provided in the act of June fourth, eighteen hundred and ninety-seven, * * * 
shall be conflned to vacant surveyed and non-minerai public lands which 
are subject to homestead entry not exceeding in area the tract covered by such 
claim or patent : provided, that nothing herein contained shall be construed to 
affect the rights of those who, previous to October flrst, nineteen hundred, 
shall hâve delivered to the United States deeds for lands within forest 
réservations and make application for spécifie tracts of lands in lieu thereof." 

This provision was re-enacted March 3, 1901, 31 Stat. 1037, c. 831 
[ U. S. Comp: St. 1901, p. 1544] . 

For reasons of public policy, which may be readily appreciated, 
thèse two states offered their school lands for sale with certain 
statutory restrictions. Sales were to be made only to citizens of the 
United States or to persons who had declared intention to become 
citizens, and only upon affidavit of the applicant showing his qualifi- 
cations, and, amongst other things, his intention to purchase such 
lands in good faith, and for his own benefit, and that he had made 
no contract or agreement to sell the same. Moreover, the amount 
of such lands which should be sold by the state to each résident 
applying therefor was restricted to 640 acres in California and 320 
acres in Oregon. Once the sale was made, however, to a bona fide 
applicant, and title in him perfected by the delivery of a patent for 
the same, the lands so sold became his to dispose of as he pleased, 
and there is nothing callëd : to the attention of this court in the 
législation of those Mates which prohibits a purchaser from buying 
such lands from any résident patentées who might subsequently 
décide to sell, even although by such purchases he might become the 
sole owner of thousands of acres of such school lands. 

The particular "false and fraudulent practice" which is charged 
as the gravamen of the conspiracy is this : Applications for purchase 
were to be made and filed in the names of fictitious persons, and 
in the names of persons net really desiring and not qualified to pur- 
chase the same,. and o£ persons who had already assigned to the 
conspirators ; : and thèse applications were in many instances to be 
supportediby false, fraudulent, or fictitious anîdavits. The détails 
need not be more çarticularly rehearsed. Suffice it to say that the 
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school lands thus obtained by fraudulent practices from the two 
states were to be exchanged, under the statutes above qùoted, for 
public lands of the United States lying outside the forest reserves ; 
the said conspirators, in the language of the indictment, "intending 
thereby and by afterwards selling and disposing of such public lands 
and patent titles to the gênerai public to defraud the said United 
States out of the possession and use of, and of the title to, the public 
lands so to be selected, obtained and appropriated in lieu of such 
school lands as aforesaid to the profit, gain, use and benefit of them- 
selves." Manifestly, the entering into such a scheme would be a 
conspiracy to defraud the states of California and Oregon, but it is 
difficult to understand upon what theory it can be held to be a "con- 
spiracy to commit any offense against the United States or to defraud 
the United States in any manner." There is nothing to show that 
the alleged conspirators ever contemplated offering to the United 
States Land Office in exchange for "outside" lands of the United 
States any "school" lands for which the state had not granted a 
patent to the applicant. When patented school lands are taken by 
the United States in exchange for other lands which constitute a 
valuable considération, the government acquires a perfect title to 
such school lands. Authorities need not be cited, since it was cori- 
ceded on the argument and on the brief that the title obtained by a 
patentée cannot be attacked collaterally for frauds practiced in ob- 
taining it. The United States, therefore, assuming that the alleged 
conspiracy were consummated, would hâve obtained from the state 
patentée of school lands a perfect title acre for acre in exchange 
for its own "vacant surveyed and nonmineral public lands which are 
subject to homestead entry." With the methods by which the pat- 
entée acquired his title from the state it had no concern. If state 
laws were violated, and the public policy of the state fraudulently 
evaded, it may be assumed that the state would punish the offender. 
The language of the fédéral statute apparently contemplâtes some 
inquiry as to whether the requirements of state law respecting seule- 
ment, résidence, improvements, and so forth hâve been complied 
with in cases of "unperfected claims"; but none such is provided 
for when the tract offered in exchange is covered by a patent. The 
reason for the distinction is obvious. Ail that the United States 
wanted was a good title. Where a claim was unperfected, it would 
be necessary to ascertain what had been done to make it fruitful; 
where a patent had issued ail such inquiry would be unnecessary. 
The conspiracy charged, as was said before, did'not contemplate the 
offering in exchange for outside lands of any school lands except such 
as are covered by patent. 

It is true that the resuit of the conspiracy would be that a single 
small group of individuals might become possessed by exchange of 
large holdings of outside lands, which might otherwise hâve been 
more widely distributed ; but that would not be a fraud on the United 
States, because under the laws, state and national, as they stand, it 
would be possible for a single individual, acting in entire good faith, 
to acquire by purchase from honest, bona fide state patentées the 
title to ail the school lands in the state, and, by exchanging them 
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under the provisions of statute above quoted, to become the sole 
owner of an equal quantijty of "outside" lands. 

Upon the broadest construction which can be given to the indict- 
ment it does not set forth facts tending to show a conspiracy to 
commit any offense against or to defraud the United States, and 
the petitioner should therefore be discharged. Should the District 
Attorney désire to appeal, the petitioner will be required during its 
pendency to give bail in the amount fixed when this proceeding was 
instituted. 



In re MERTBNS et al. 
(District Court, N. D. New Yorki August 13, 1904.) 

1. Bankruptcy— Asskts— Semitontine Insurance Policy. 

A semitontine life Insurance policy payable to a bankrupt or his assigna 
or légal représentatives, which contains no provision for a cash surreuder 
value, but, on the contrary, gives the insured no right except to a new paid- 
up policy without participation in profits In case of lapse, unless it re- 
mains in force at the end of the full tontine period, which time had not 
arrived when the adjudication was made, passes to the trustée as an asset 
of the estate, under Bankr. Act July 1, 1898, c. 541, § 70a, cl. 5, 30 Stat. 
665 [U. S. Comp. St. 1901, p. 3451] ; but such policy is not one having a 
"cash surrender value," within the meaning of the proviso to said section 
which entitles the bankrupt to. retain the same on niaking a payment to 
the trustée, although the company may offer to pay a sum for its surrender. 

2. Same— Right oe Trustée to Mature Tontine Insurance Policy. 

A trustée in bankruptcy, acting by direction of the court, has the right 
to make the payments ;nécessary to mature a tontine life insurance policy 
payable to the bankrupt or his assigns or légal représentatives for the 
benefit of the estate, and will be required to do so where it is clearly in 
the interest o'f the creditors. 

In Bankruptcy. On application for an order compelling the bank- 
rupt to assign to> the trustée certain policies of life insurance. 

This is an application for an order compelling the bankrupt, Jacob M. Mer- 
tens, to assign, transfer, and set over unto Albert K. Hiscock, as trustée in 
bankruptcy of the estâtes of the firm of J. M. Mertens & Co., and of the in- 
dividuals composing said firm, certain policies of life insurance. The matter 
was referred to 0. I>. Stone, Esq., of Syracuse, N. Y., as spécial master to take 
évidence ànd report the facts with his findings and opinion. The report is that 
the policies in question passed to the trustée ; that they hâve no cash surrender 
value; and that the trustée is entitled to take and hold them as against the 
Insured, J. M. Mertens, notwithstanding the fact that said bankrupt has ten- 
dered the trustée the alleged cash value of said policies — that is, the sum the 
insurance company was«willing to pay for a surreuder thereof. 

Lewis & Crowley, for trustée. 

Wilson, Cobb & Ryan, for J. M. Mertens. 

RAY, District Judge. The pétition in bankruptcy herein was filed 
against the firm of J. M. Mertens & Co. and the individuals compos- 
ing such firm or copartnership on the 18th day of August, 1903, and 
Albert K. Hiscock was duly appointed receiver of the estate, etc., of 
the alleged bankrupts. Thefeafter, and on the 15th day of Septem- 
ber, 1903, said firm and said individuals, including said Jacob M. 
Mertens, were duly adjudicated bankrupts, and on the 14th day of 
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October, 1903, said Albert K. Hiscock was duly appointed trustée in 
bankruptcy of the estâtes of said bankrupts, both individually and as 
such copartners. Said trustée duly qualified. December 21, 1882, 
the Equitable L,ife Insurance Society of the United States issued its 
policy No. 252,314, assuring the life of Jacob M. Mertens. Prior to 
the institution of such bankruptcy proeeedings this policy had be- 
come a simple life policy, payable to the wife of the assured, if living 
at his death ; if not living, to his children, if any ; and in default of 
child or children to the personal représentatives of the assured. This 
policy concededly is so conditioned and incumbered, and the interest 
of the trustée therein, if any, is so remote and uncertain, that it is of 
no practical value to the estate, and it will not be further considered, 
and the bankrupt will be allowed to retain the same. March 8, 1884, 
said Equitable Life Assurance Society of the United States issued 
its policy No. 274,445, known as a "semitontine" policy, on the life 
of said Jacob M. Mertens. By this policy said assurance society, 
after the présentation of satisfactory proofs of the death of said 
Mertens, promised to pay to his executors, administrators, or assigns 
(less any indebtedness to the society on account thereof) the sum of 
$20,000. On its face this policy provides that after payment of pre- 
miums for not less than three complète years of assurance, if the 
policy shall thereafter become void in conséquence of default in pay- 
ment of subséquent premium, said society will issue, in lieu of such 
policy, a new paid-up policy, without participation in profits, in favor 
of said Jacob M. Mertens, his executors, administrators, or assigns, 
for the entire amount which the full reserve on said policy, according 
to the présent légal standard of the state of New York, will then 
purchase as a single premium, cakulated by the regular table for 
single premium policies now published and in use by the society; 
provided, however, that the policy shall be surrendered, duly re- 
ceipted, within six months of the date of default in payment of pre- 
mium. The policy further provides : 

"This policy is issued and accepted upon the condition that the provisions 
and requirements printed or written by the society upon the back of this policy 
are accepted by the assured as part of this contract as fully as if they were 
recited at length over the signatures hereto affixed." 

Under the provisions and requirements referred to in the policy 
are thèse : 

"(1) That this policy is issued under the semitontine plan, the particulars of 
which are as follows : 

"(2) That the tontine dividend period for this poliay shall be completed on 
the eighth day of March in the year nineteen hundred and four. 

"(3) That no dividend shall be allowed or paid upon this policy unless the 
person whose iife is hereby assured shall survive the completion of its tontine 
dividend period as aforesaid, and unless this policy shall be then in force. 

"(4) That ail surplus or profits derived from such policies on the semi- 
tontine plan as shall not be in force at the date of the completion of their re- 
spective tontine dividend periods, shall be apportioned among such policies as 
shall complète their tontine dividend periods. 

"(5) That upon the completion of the tontine dividend period on 8th March, 
1904, provided this policy shall not hâve been terminated previously by lapse or 
death, the said Jacob M. Mertens shall hâve the option, either: First, to with- 
draw in cash this policy's entire share of the assets — i. e., the accumulated 
reserve, which shall be six thousand and forty-six *o/ioo dollars, and in ad- 
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dition thereto the surplus apportioned by this society to thls poliey ; secondly, 
to convért the same into a paid-up poliey for an équivalent ainount, provided 
always that if the amount 6f said paid-up poliey shall exceed the original 
amount bf the assurance, a satisfactory certificate of good health from one of 
the society's médical examinera shall be required ; thirdly, to withdraw in cash 
the share of the accumulated surplus apportioned by said society to this poliey, 
and continue the poliey in force on the ordinary plan ; or fourthly, to continue 
the assurance for the original amount, and apply the entire tontine dividend 
to the purchase of an annuity, to reduce the subséquent premiuins falling due 
upon this poliey, provided, that in any year in which the amount derived from 
such annuity, together with the annual dividend on this poliey, shall exceed 
the amount of premium due thereon, the excess shall be paid in cash to said 
Jacob M. Mertëns or assigna. 

"(6) After the completion of the tontine dividend period, while this poliey 
shall remain in force, it shall be entitled to ail the rights and privilèges of 
ordinary policies of the same âge and kind. * * * 

"(11) The contract between the parties hereto is completely set forth in this 
poliey and the application therefor, faken together, and none of Its terms can 
be varied or modifled, nor any forfeiture under it waived, except by an agree- 
ment in writing, signed by one of the following offleers, viz. : * * *." 

The application for this poliey accords therewith, and assents to- 
the provision limiting participation in the surplus to a time subsé- 
quent to the expiration of the tontine period in accordance there- 
with. The other policies in question, while not in ail things identical, 
are so similar in their terms and provisions that it is unnecessary to 
recite them hère. There is no variance that affects the légal proposi- 
tion involved. 

The bankrupt insists, first, that the policies are not transférable, 
and do nbt pass to the trustée in bankruptcy; and, second, that if 
they are, and would so pass, they hâve a surrender value, and that on 
payment thereof to the trustée he is entitled to retain same. He 
allèges that he has tendered the surrender value. The trustée insists 
that thèse policies hâve no cash surrender value within the meaning 
of the bankruptcy law, and that they constitute assets, and pass to the 
trustée. Evidence was given under the objection that the terms, etc., 
of the policies cannot be changed, enlarged, or varied to the ,effect 
that the Equitable Life Insurance Society of the United States had 
adopted a custom of paying a surrender value to the holders of such 
policies on the surrender of same in substantially the same manner 
as when a cash surrender value is provided for in the poliey. In the 
policies in question not only is there a failure to provide for a cash 
surrender value, but the provisions are inconsistent with the ex- 
istence of such a value. This, however, is not at war with the fact 
that the assurance association may be willing to pay money for the 
surrender of such policies. There is no pretense that this custom 
of the insurer formed a part of the contract between the parties, or 
that the insured could enforce the payment of a surrender value, or 
the payment of anything, on surrendering the poliey. In short, the 
insurer might be willing to pay a surrender value and might not. 
Such payment would be optional with it. In the case of thèse poli- 
cies the assurance association issuing them, at the date of the ad- 
judication, was willing to pay a sum of money for their surrender. 
It was not obligated to do so. The agent of the association has 
stated the sums it is willing to pay. Thèse sums the bankrupt has 
tendered the trustée. 
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Section 70 of the national bankruptcy law of July 1, 1898, c. 541, 
30 Stat. 565 [U. S. Comp. St. 1901, p. 3451], provides : 

"Sec. 70. Title to Property.— a The trustée of the estate of a bankrupt, upon 
his appointaient and qualification, and his successor or successors, if ne shall 
hâve one or more, upon his or their appointaient and qualification, shall in 
turn be vested by opération of law with the title of the bankrupt, as of the 
date he was adjudged a bankrupt, except in so far as it is to property which is 
exempt, to ail (1) documents relating to his property ; (2) interests in patents, 
patent rights, copyrights, and trade-marks; (3) powers which he might hâve 
«xercised for his own benefit, but not those which he might hâve exercised for 
some other person ; (4) property transferred by him in fraud of his creditors ; 
(5) property which, prior to the fillng of the pétition, he could by any means 
hâve transferred, or which might hâve been levied upon and sold under ju- 
dicial process against him : provided, that when any bankrupt shall hâve any 
Insurance policy which has a cash surrender value payable to himself, his 
estate, or personal représentatives, he may, within thirty days after the cash 
surrender value has been ascertained and stated to the trustée by the company 
issuing the same, pay or secure to the trustée the sum so ascertained and 
stated, and continue to hold, own, and carry sueh policy free from the claims 
of the creditors participating in the distribution of his estate under the bank- 
ruptcy proceedings, otherwise the policy shall pass to the trustée as assets. 
* • *» 

While courts and judges of great learning hâve differed as to the 
proper construction of this section, it seems clear to this court that 
the policies in question hère, containing as they do provisions beyond 
the ordinary life insurance policy, and in the nature of a contract 
for the investment of earnings under the policy, constitute assets, 
and hâve passed to the trustée, unless the bankrupt has prevented 
such efïect by his action. This dépends wholly on whether or not 
thèse policies hâve a "cash surrender value payable to the insured," 
T. M. Mertens, "his estate or personal représentatives," within the 
intent and raeaning of section 70, above quoted. In business circles 
and among life insurance men the words "cash surrender value" hâve 
a well-understood meaning, and no policy is understood to hâve a 
'"cash surrender value" unless provided for in the policy so as to 
be enforceable by the insured. How can the holder of a policy say 
that it has a cash surrender value when such alleged value dépends 
on the whim, caprice, or policy of the company issuing the insur- 
ance, and cannot be legally claimed or enforced by the holder of the 
instrument. The association might be willing to pay one day, en- 
tirely unwilling the next ; willing to pay a considérable sum one day, 
only a nominal one the next. Is this the "cash surrender value - ' 
spoken of in the bankruptcy law? This court thinks not. It would 
seem that, had Congress intended that every bankrupt holding a 
policy of insurance of the nature of thèse should retain the same as 
his own on paying to the trustée in bankruptcy the value thereof that 
the insurer might fix by its custom or otherwise, it would hâve used 
language appropriate to that end, and not an expression implying a 
value the insured has a légal right to demand and the insurer may 
be compelled to pay — a value generally understood to be provided 
for in the policy itself. This view of the statute is sustained by two 
cases : In re Welling (C. C. A. 7th Circuit) 113 Fed. 189, 51 C. C. 
A. 151, and In re Slinglufr, 106 Fed. 154, 5 Am. Bankr. R. 76. "See, 
also, In re Steele, 98 Fed. 78, 3 Am. Bankr. R. 549 ; In re Diack, 
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100 Fed. 770, 3 Am. Bankr. R. 723; In re Grahs, 1 Am. Bankr. R. 
465 ; In re Boardman, 4 Am. Bankr. R. 620, and Pulsifer v. Ilussey, 
(Me.) 54 Atl. 1076, 9 Am. Bankr. R. 657. It would not be profitable 
to discusS thèse cases. In Re Welling, supra, ail the judges in the 
Circuit Court of Appeals agreed as to the proper construction of the 
proviso in section 70 of the bankruptcy act of July 1, 1898, c. 541, 
30 Stat. 565 [U. S. Comp. St. 1901, p. 3451]. It is urged that the 
other construction ought to be gjven, for the reason that if policies 
not containing a provision for a cash surrender value may not be 
held by the bankrupt on his paying to the trustée the amount the 
company is willing to pay for the surrender thereof, an injustice will 
be done, as such' bankrupt will not be able to take and hold the 
policy fôr his benefit in the future, while the bankrupt holding a policy 
containing such a clause will hold his, It is also urged that a trus- 
tée in bankruptcy has no power to pay premiums and préserve a 
policy in force or mature it for the benefit of the estate or creditors. 
The fifst bontention may be true. In answer it is sufficient to say 
that each holder of a policy will stand on its terms, and dérive his 
benefits therefrom. f his court dissents in toto from the second con- 
tention. 

Suppose a policy payable to the insured (a bankrupt) or his ex- 
ecutors, administrators, or personal représentatives lacks but one 
payment of premium to mature it and add thousands of dollars to the 
estate, is the trustée, acting under the direction of the court, power- 
less to màke the payment and add so materially to the assets of the 
estate? The court would not permit a long delay in the' settlement 
of a bankrupt's estate, or allow the trustée to speculate on the life.of 
the insured, but it would permit the doing of those acts clearly in 
the interest of the creditors. Take, for instance, this very policy, 
No, 274,445. It appears from the évidence that at the date of the 
adjudication September 15, 1903, the company would hâve paid only 
$5,905.85 as an alleged surrender value had the policy then lapsed 
and tieeri surrendered. September 8, 1903, the receiver paid the last 
premium necessary to mature the policy to the end of the 20-year 
or tontine period. By making that payment it became a certainty 
that if Mertens died before March 8, 1904, the policy would be worth 
$20,000. In case he did not die (and he did not), then the policy, at 
the end of the tontine period, or March 8, 1904, would be worth 
$11,318.40, and it is worth that. Hence the payment by the receiver 
of $293, arid a holding on for about six months, has added to the 
value of that one policy $5,412.75, a sum that either goes to the estate 
for creditors or to the bankrupt. This court is decidedly of the opin- 
ion that the receiver had authority to make that payment and hold 
onto the polîcy, and that it was his duty so to do. 

The motion is granted, but the order will be settled before me at 
Utica, N. Y., September 6, 1904. 
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NERESHEIMER v. UNITED STATES. 

(Circuit Court, S. D. New York. December 29, 1903.) 

No. 3,328. 

t. Customs Duties— Classification— Drilled Pearls— Similitude. 

Drilled pearls were imported, which, by a careful process of sélection, 
niatehing, and assortment, requiring time and skilled labor, had been put 
iu a condition in which they were collectively worth more than the aggre- 
gate value of the individual pearls. Held, that in this state they bore a 
doser resemblance to pearls strung than to pearls in their natural state, 
and that under the requirement of section 7, Tariff Act July 24, 1897, c. 
11, 30 Stat. 205 [U. S. Comp. St. 1901, p. 1693], that any article not enu- 
merâted in the act "shall pay the same rate of duty which is levied on the 
enumerâted article which it most resembles," they are dutiable at the same 
rate as the "pearls * * * strung" enumerâted in paragraph 434 of 
said act, c. 11, § 1, Schedule N, 30 Stat. 192 [U. S. Comp. St. 1901, p. 1670], 
and not as "pearls in their natural state, not strung or set." under para- 
graph 436, c. 11, § 1, Schedule N, 30 Stat. 192 [U. S. Comp. St. 1901, p. 
1676], nor as "articles manufactured, in whole or in part, not providcd 
for," under section 6 of said act, c. 11, 30 Stat 205 [U. S. Comp. St. 1901. 
p. 1693]. 

2. Same— Finding of General Appraisers. 

Findings of fact by the Board of General Appraisers will only be re- 
viewed when the court is satisfled that such findings are unsupported by 
the évidence, or clearly against the weight of évidence, or where new évi- 
dence hàs been introduced which was not bef ore the board. 

8, Same— Reliquidation at Increased Rate of Duty— Right of Collector 
of Customs. 

Certain merchandise was imported, assessed for duty, passed into the 
possession of the owners, and was sold, and protests against the assess- 
ment were made by the importers. Subsequently, but within one year 
after the original liquidation of the entry, and while the protests were still 
pending before the Board of General Appraisers, the collector of customs 
reliquidated the entry, and collected duty at an increased rate. Held, 
that this action of the collector was lawful, under the provision in section 
21, Act June 22, 1874, c. 391, 18 Stat. 190 [U. S. Comp. St. 1901, p. 1986], 
that the "settlement of duties shall, after the expiration of one year from 
the time of entry, * * * be final and conclusive upon ail parties." 

On Application for Review of a Décision of the Board of General 
Appraisers. 

The décision under review (G. A. 5,146, T. D. 23,748) affirmed the 
assessment of duty by the collector of customs at the port of New 
York on merchandise imported by Neresheimer & Co. 

W. Wickham Smith, for importers. 
Henry C. Platt, Asst. U. S. Atty. 

HAZEL, District Judge. The merchandise consists of two im- 
portations of drilled pearls — the first entered on March 28, 1901, com- 
prising 39 pearls; another, of 45 pearls, on November 30, 1901 — ag- 
gregating in value, according to invoices, to $123,804. Each impor- 
tation was classified and assessed by the collector of customs for 
'duty at the rate of 20 per cent, ad valorem, pursuant to section 6, 
Tariff Act July 24, 1897, c. 11, 30 Stat. 205 [U. S. Comp. St. 1901, p. 
1693], which provides for that rate upon "articles manufactured, in 
whole or in part, not provided for" in said act. The importers prc- 
131 F.— 62 
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tested, claiming the pearls to be dutiable by similitude at 10 per cent, 
ad valorem under paragraph 436 of said act, c. 11, § 1, Schedule N, 30 
Stat. 192 [U. S. Comp. St. 1901, p. 1676], reading as follows : "Pearls 
in their natural state, not strung, or set," or, in the alternative, under 
paragraph 435, c. 11, § 1, Schedule N, 30 Stat. 192 [U. S. Comp. St. 
1901, p. 1676], providing for a duty of 10 per cent, ad valorem upon 
"diamonds and other precious stones advanced in condition, * * * 
and not set." On March 3, 1902 — within one year from the entry 
on the first importation, and three months after entry on the second 
importation, and before the protests of the importers were acted 
upon by the Board of General Appraisers- — the local appraiser amend- 
ed his returh on the invoices by declaring the pearls to hâve been in 
a completed condition, ready to be strung ; and he accordingly re- 
liquidated and assessed a duty upon them at 60 per cent., in accord- 
ance with paragraph 434, c. 11, § 1, Schedule N, 30 Stat. 192 [U. 
S. Comp. St. 1901, p. 1676], which includes "pearls set or strung." 
The pearls were surrendered to the importers and sold by them at 
the time of the original entry. 
The Board of General Appraisers found the following spécifie facts : 

"(1) That the pearls the subject of each of thèse protests are drilled, and 
hâve, by a caref ul process of selecting, matching, and assortaient as to size. 
quality, luster, shape, etc., which required time and skilled labor, been so as- 
sorted that the collection of pearls tiras produeed is worth more than the ag- 
gregate values of the individual pearls composing it. 

"(2) That in the condition imported they bore a closer similitude to pearls 
strung than to pearls in their natural state. 

"(3) That the pearls the subject of thèse protests are identical in material 
with both 'pearls strung,' as provided for in paragraph 434, and 'pearls in their 
natural state,' as provided for in paragraph 436 of said act." 

The opinion of the board stated that in arriving at a conclusion 
hère théy hâve been guided by the Circuit Court of Appeals décision 
in the case of Tiiïany v. TJnjted States, 112 Fed. 672, 50 C. C. A. 
419. By that décision it was decided that loose pearls, unassorted, 
and of various sizes, colors, and quality, drilled, but not set or strung, 
are not covered by the provisions of paragraph 434, and accordingly 
are dutiable as pearls in th'èîr natural state. The government con- 
tends that the proofs show that the pearls are more similar to pearls 
strung than to those in their natural state, thus differentiating the 
facts from those of the Tifrany Case, but adopting the principle of 
that décision in the case at bar. The évidence as to whether the 
pearls were in a completed state, namely, whether by a skillful process 
of sélection, matching, and assortment as to size, quality, luster, and 
shape, they possess a value in excess of the aggregate value of the 
individual pearls composing'the collection, is in dispute. The testi- 
mony of Mr. Townsend, one of the importers, tends to show that 
the pearls rëceived in bond were sent to him as loose pearls. He 
testified that he sold them as loose pearls, and that they could not 
be used as jewelry in that condition. Mr. Black, witness for the im- 
porters, after testifying that he bôught the pearls in question from 
the importers, said they were nôt in a completed condition; that it 
was necessary to rebore and polish sOme of them. Mr. Reich, wit- 
ness for the importers, testified that it was necessary, in order to 



NERESHEI1IEK V. UNITED STATES. 979 

string the pearls in question, to rim out or straighten the hole in 
each pearl. The record discloses that witnesses for the government 
testified that the imported articles apparently were strung, assorted, 
matched, and sized, as to color and quality. Assuming such évidence 
to be crédible and trustworthy, the Board ôi General Appraisers 
were justified in their conclusion that the pearls were laboriously 
selected, matched in size and color, shape, luster, and quality, and 
therefore collectively worth more than the aggregate value of the 
individual pearls. The importers argue upon the tacts that the évi- 
dence adduced by the government is susceptible of the finding that 
the pearls were not of uniform color and quality; that they were 
not fit for a pearl necklace ; and therefore the board fell into an er- 
ror, which should be corrected on this appeal. The facts as found 
by the board seem to be supported by the évidence, and therefore 
ought not to be disturbed by this court. Well-considered cases hold 
that a finding of facts by the Board of General Appraisers will alone 
be reviewed when the court is satisfied that such findings are unsup- 
ported by the évidence, or clearly against the weight of évidence, or 
where new évidence is before the Circuit Court which was not con- 
sidered by the board. Apgar v. U. S., 78 Fed. 332, 24 C. C. A. 113 ; 
U. S. v. Van Blankensteyn, 56 Fed. 474, 5 C. C. A. 579; In re White 
(C. C.) 53 Fed. 787. 

The décisions also hold the burden to be upon the importer to 
overthrow the presumption of correctness of the collector's décision. 
Pickhardt v. U. S., 67 Fed. 111, 14 C. C. A. 341, 35 U. S. App. 72. 
The importers, however, insist that the tariff laws contemplate that 
the examiners or other government officiais charged with the duty of 
originally determining the character of the imported articles shalî 
make their report upon which the duty is assessed at the time the 
merchandise is actually inspected. This contention, while challenging 
the credibility and weight of the testimony for the government, has 
not sufficient force to justify disturbing the décision of the board 
upon the gênerai question of fact. 

At the argument the point was made that the collector exceeded 
his power in reliquidating the duties. Such power is given by sec- 
tion 21 of Act June 22, 1874, c. 391, 18 Stat. 190 [U. S. Comp. St. 
1901, p. 1986]. The cases construing the power of the collector un- 
der that provision of the statute hold that the collector may liquidate 
the duties at any time after entry, but, once liquidated, he may not 
reliquidate in the absence of fraud, or protest by the owner, after a 
year from the date of entry. Gandolfi v. U. S., 74 Fed. 549, 20 C. C. 
A. 652;Abner Doble Company v. U. S., 119 Fed. 152, 56 C. C. A. 
40. It is clear, therefore, that the original assessment of duties in 
this case was not final and conclusive, even though said pearls were 
delivered to the owner. It was entirely within the power of the col- 
lector to reliquidate the duties before the expiration of the year from 
the time of the entry, even though such goods had been delivered to 
the owner., U. S. v. Comarota (D. C.) 2 Fed. 145 ; U. S. v. Camp- 
bell (D. C.) 10 Fed. 816 ; U. S. v. Phelps, 17 Blatchf. 312, Fed. Cas. 
No. 16,039. See, also, U. S. v. De Rivera (C. C.) 73 Fed. 679. 

In view of the sale of the pearls at the time of the original liquida- 
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tion, and the probabilfties that the selling price largely depended up- 
on the rate of duty exacted by the government, it is manifest that 
the importers shoùld in some manner be relieved, if possible, from 
the burden of additional taxation. I am unable to point out how it 
may be brought about. The court, as already remarked, is pre- 
cluded from disturbing thé finding of facts, unless the conclusion 
upon the facts is clearly against the weight of évidence. I am also 
of opinion that the évidence, as found and considered by the board, 
brings this case precisely within the principle announced in the Tiff- 
any Case, hitherto cited. 

For thèse reasons the décision of the Board of General Appraisers 
is sustaïned. 



YORK COUNTÏ SA V. BANK v. ABBOT. 

(Circuit Court, D. Maine. August 18, 1904.) 

No. 542. 

1. Fédéral Courts— Motion to Dismiss fob Want of Jubisdictios. 

On -a motion to dismiss for want of jurisdiction, the court will not ordi- 
nàrily enter into a considération of the merits, but, if the case shows a 
bona fide claim within the jurisdiction of the court, with a reasonable 
Rlausibility in support, thereof, the Question of Jurisdictiou will be passed 
untU the cause is considered on. the merits on formai pleadings. 

2. Same— Jurisdiction— Local Action. 

A suit in equity by .a lessee against a nonrèsideut lessor to enforce 
alleged rights under the térms of the lease, by requiring the défendant to 
elect either to buy the building from, or to sell the land to, complainant 
at an appraised value, or to hâve the court make such élection and enforce 
its décree through a master or trustée authorized to exécute a deed, may 
be one to enforce a lien or claim to the property, which, when in good 
faith, is on the face of the bill within the jurisdiction of the Circuit Court 
of the United States for the district in which the property is situated, 
under section 8 of the judioiary act of March 3, 1875, c. 137, 18 Stat 472 
[Û. S. Comp. St. 1901, p. 513]. 

In Equity. On motion to dismiss for want of jurisdiction. 
E. W. Freeman a nd Enoch Poster, for plaintiff. 
Brandeis, Dunbar &' Nutter (Bird & Bradley, specially), for de- 
fendant. 

PUTNAM, Circuit Judge. The pending matter is a motion by the 
resp'ondent to dismiss this case on the ground that the court has 
no jurisdiction . thereof. Thè motion as originally drawn alleged 
another rêason for dismissal, which has been obviated by subséquent 
proceedings in référence thereto. 

The case, for présent purposes, is stated with sufficient accuracy 
by the respondent as follows: 

"This is a bill in equity, flled in March, 1901, by the Xork County Savings 
Bank of Biddeford, Maine, against Martha T. Abbot of Cambridge, Mass. The 
material facts as alleged in the bill and appearing from the record are as fol- 
lows: 

"On October 1, 1867, Eben Steele, of Portland, owned in fee a lot of land 
on Middle street, Portland. On that day he made a lease of the premises to 
one Lewis for twenty-flve (25) years at a yearly rent of §450, payable quarterly. 
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By the Iease the lessee undertook to erect a building on the premises within 
one year. The lease then provided as foliows : 

" '(1) At the end of said term of twenty-five years the lessor or bis repré- 
sentatives shall hâve the privilège of extending this lease by a perpétuai lease 
forever, to the lessee, or his assigns at the above described rent and taxes, or 
if the lessor or his assigns or représentatives prefer, they may bave an ap- 
praisal of the lot and building thereon, with the option on their part of pur- 
chasing said buildings at such appraised value, or of selling to the lessee or his 
représentatives the lot at such appraised value, whichever the lessor, his as- 
signs or représentatives may then elect. Each party on request to choose an 
appraiser and the two so selected to choose a third ; and if either party neg- 
lects to choose an appraiser, such appraiser is to be selected for such party by 
the Judge of Probate of Cumberland County ; and the appraisal of a niajority 
of such appraisers to be conclusive, in case of disagreement. And the said 
lessee doth hereby covenant for himself, his heirs and représentatives to pur- 
chase said lot at such appraisal, or to convey said building to the lessor or his 
représentatives, according to the décision and élection of said lessor, or his 
représentatives, or to exécute and complète a perpétuai lease of said lot as 
above stipulated at the end of said term, if the lessor, or his représentatives 
shall demand such lease. The building erected on said lot is hereby pledged 
and conveyed to the lessor, his heirs, executors, and assigns, as security for the 
faithful performance of this agreement, and every covenant therein by the 
lessee, his heirs, executors or assigns.' 

"The lessee's interest under the lease of October 1, 1867, subsequently and 
before the end of the terra became and is vested In the complainant. The 
lessor, Eben Steele, died in 1871, and devised liis interest in the leased premises 
to Abby A. Steele and Martha T. Abbot. Mrs. Abbot, in 1876, released ail 
interest to Miss Steele, and on the death of the latter, in 1898, by inheritancc 
became sole owner. 

"Abby A. Steele, it is alleged in the bill, did not within one year after the 
expiration of the lease exercise her right to elect to extend the lease as a 
perpétuai lease, and neither she nor the respondent at any time prior to June 
1, 1899, or thereafter, requested the complainant to appoint an appraiser. 

"On June 1, 1899, the complainant, in writing, requested the respondent to 
choose an appraiser, but the respondent neglected and refused to do so. There- 
after, and prior to November 10, 1899, the complainant selected an appraiser. 
and on November 10, 1899, applied to the judge of probate for Cumberland 
county, Me., to appoint an appraiser, and the judge, after giving notice to the 
respondent of such application, did appoint an appraiser, and thèse two selected 
a third. The appraisers subsequently notified both parties of their intention to 
appraise the premises at a time and place specifled, and at such time and place 
did appraise the building at $3,500, and the land at $2,887.50, and notified the 
parties thereof. 

"On August 24, 1900, the complainant requested the respondent to exercise 
her option to purchase the building from or sell the land to tbe complainant. 
each at the appraised priée, and notified her of its willingness to abide by and 
oarry out such élection by her ; but the respondent did not do either of the acts. 
On October 30, 1900, the complainant tendered to the respondent for exécution 
a quitclaim deed of the land, and tendered $2,887.50 in payaient therefor, and 
tendered a bill of sale of the building for delivery upon payment of $3,500, but 
the respondent refused to accept either offer. 

"The bill prays that the respondent be ordered to elect whether to buy the 
building from or sell the land to the complainant, each at the appraised price ; 
that the court appoint a master to exercise this right of élection ; that the court 
itself exercise this right of élection ; that the court order the respondent, pur- 
suant to the élection made under one or the other of the first three prayers, 
either to pay to the complainant $3,500 for a bill of sale of the building, or 
exécute and deliver a deed of the land for $2,887.50 ; that the court appoint a 
master or some suitable person to exécute the order made under the preceding 
prayer : that the court restrain the respondent pending the suit from ineum- 
bering or transferring the property ; for gênerai relief. 

"On September 25, 1901, the respondent, appearing specially for the purpose 
by leave of court, filed a motion to disuiiss the bill for want of jurlsdictioru" 
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The spécifie reasons assigned by the respondent for raising the 
objection that this court has no jurisdiction are as follows : 

First. Therè is no obligation binding upon the respondent to be 
enforced. 

Second. The court can hâve no jurisdiction unless there is an obli- 
gation enforceable against the land. 

Third. If any obligation exîsts binding on the respondent, it is 
one not enforceable against the land. 

Fourth. If the alleged obligation is in any aspect enforceable 
against the land, it is not enforceable in this court. 

The motion, of course, involves the construction and application 
of the eighth section of Act March 3, 1875, c. 137, 18 Stat. 473 
[U. S. Comp. St. 1901, p. 513], the essential parts of which are as 
follows: ■ ■ ' . . 

"When în any suit, ' commenced in any Circuit Court of the United States, to 
enforce any légal or équitable lien upon, or claim to, or to remove any in- 
cumbrance, or lien, or cloud upon the title to real or Personal property within 
the district, whère such suit is brought, one or more of the défendants therein 
shall not be an inhabitant of , or f ôund within, the said district, or shall not 
vohmtarily appear thereto, it shall be lawful for the court to make an order 
directing such absent défendant or défendants to appear, plead, answer, or 
demur," etc. 

As apparent from the spécifie grounds assigned for the dismissal, 
it might well be apprehended the propositions which hâve been 
submitted to us by the respondent relate mainly to the merits of 
the cause. On a motion to dismiss for want of jurisdiction it is not 
to be expected that the court will ordinarily enter on a discussion 
of the merits. If the case shows a bona fide claim within the juris- 
diction of the court, with a reasonable plausibility in support thereof, 
it behooves the court to pass on the merits on a formai plea, demur- 
rer, or answer, rather than summarily on a motion to dismiss. Of 
course, there are exceptional cases, like North American Company 
v. Morrison, 178 U. S. 262, 20 Sup. Ct. 869, 44 L. Ed. 1061, and 
Magruder v. Armes, 180 U. S. 496, 21 Sup. Ct. 454, 45 L. Ed. 638, 
where, notwithstanding there were spécifie allégations, which, stand- 
ing alone, were sufficient for- jurisdictional purposes, yet neverthe- 
less, from the gênerai ténor of the whole déclaration, the court per- 
ceived that the spécifie allégations did not truly state the contro- 
versy between the parties. But in Millingar v. Hartupee, 6 Wall. 
258, 262, 18 L. Ed. 829, it waâ said, in discussing a motion to dismiss, 
as follows: 

"In many cases the question of the existence of an authority is so elosely 
connected with the question of its validity that the court will not undertake 
to separate them, and in such cases the question of jurisdiction will not be con- 
sidered apart from the question upon the merits, or except upon hearing in 
regular order." 

In Douglas v. Wallace, 161 U. S. 346, 348, 16 Sup. Ct. 485, 40 L. 
Ed. 727, this expression in Millinger v. Hartupee was practically 
applied, and various décisions cited showing it was in accordance 
with the settled practice of the court. Indeed, it is the constant 
practice of that tribunal to postpone motions to dismiss to be heard 
in connection with the merits. In City Railway Company v. Citizens' 
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Railroad Company, 166 U. S. 557, 563, 17 Sup. Ct. 653, 655, 41 L. Ed. 
1114, it was said: 

"AH that is necessary to establish the jurisdiction of the court [meaning In 
that case the Circuit Court of the United States] is to show that the complain- 
ant had, or elaimed in good faith to hâve, a contract with the city, which the 
latter had attempted to impair." 

The expression in this citation which we emphasize is covered by 
the words "elaimed in good faith." To apply this expression pre- 
cisely to the présent case, as it is apparent that the complainant, in 
good faith, seeks to proceed in a controversy which it in good 
faith regards as within our jurisdiction, we feel authorized, on a 
motion to dismiss for want of jurisdiction, to décline any discussion 
of the merits so far as it is possible for us so to do. Not only is 
this the more convenient practice, but it protects against a hasty 
adjudication on a summary proceeding with référence to substantial 
questions. 

In view of thèse propositions, but a very few observations are re- 
quired. The first of the respondent's spécifications with référence 
to this motion to dismiss is to the efïect that hère is no obligation 
binding on her, which is clearly to the merits alone, and cannot be 
entered upon in this summary way. Ail the others are limited to 
the land which has been described. On this account alone those 
spécifications are defective. This bill lies not merely in référence to 
the land, but also covers the buildings, which, although to be re- 
garded as personal property, hâve, under the circumstances of this 
case, an absolutely local situs, and are clearly within the letter and 
spirit of section 8 of the act of 1875. Goodman v. Niblack, 102 U. 
S. 556, 26 L. Ed. 229 ; Jellenik v. Huron Copper Min. Co., 177 U. 
S. 1, 20 Sup. Ct. 559, 44 L. Ed. 647. 

Neither is the case taken out of the act of 1875 because the com- 
plainant's claim or right is put as conditional, dépendent on the 
élection of the respondent, or in any manner having an apparent 
double aspect. The statute covers ail claims, whether absolute or 
contingent. Neither is it excluded from the opération of the statute 
because it relates to the adjustment of rights depending on a formai 
written- agreement, so that in some respects they cannot be regarded 
as adversary. The true underlying proposition was fully settled 
in the way we state it in Greeley v. Lowe, 155 U. S. 58, 67, 74, 15 
Sup. Ct. 24, 39 L,. Ed. 69. That proceeding was one for the partition 
of real estate between tenants in common, where there was no dis- 
pute as to title, but the only thing involved was an adjustment of 
the admitted respective interests of the various tenants in common. 
Greeley v. Lowe covers in this respect the case at bar, and even 
goes beyond it; but it is sufficient to say that in each suit there 
was a common interest, dépendent in one on an admitted title and 
in the other, that is before us, on the construction of à formai 
contract; in either instance to be determined and adjusted in accord- 
ance with the statute of 1S75. Neither is the doubt which is sug- 
gested with référence to parties pertinent to this motion to dismiss. 
ïf any question with référence to parties develops on the formai 
hearing, leave to amend will be granted as of course; and it may 
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be that any question of that kjnd will be : anticipât ed by the com- 
plainant providing for it in advance. If not so provided for, the 
question of parties is so difficult, and so far involves the merits, that 
the court déclines at the présent stage to dismiss on' that account, 
both by reason of the difficulty involved and because also a mère 
question of parties, which in this case is whether or not the admin- 
istrator of the lessor should be joined as respondent with the 
owner of the fee, is not cognate to the question now specially ur<yed 
upon us — that is, whether we can take jufisdiction over this con- 
troversy in any event. 

This leaves only one proposition which can be claimed to be 
strictly one of jurisdiction, and which, therefore, ought to be con- 
sidered by us; that in the absence of any spécial statutory pro- 
vision as to the form of relief in case the complainant is entitled to 
any, a Circuit Court of the United States sitting in equity is powerless 
to shape it. Of course, if we are powerless to give relief in case 
we find ther merits are with the complainant, it would be fruitless for 
us to proceed further and the bill should be dismissed; but if the 
complainant has any right we are confident that some form of relief 
will be found, although it would not at présent be prudent to assume 
to forecast its particular character, nor would we be able to do so 
with çertainty. What it would be will, of course, dépend on the 
particular resuit on the merits. In this respect the respondent 
shares the, impression which has gone abroad from the décision of 
the Suprême Court in Har't v. Sansom, 110 U. S. 151, 3 Sup. Ct. 
586, 28 L,. Ed. 101. Taken broadly, and in some aspects in which 
it might be taken, the resuit of that case would be astonishing, and 
might affbrd serious difficulties in the way of the présent com- 
plainant; but Hart v. Sansom has never been taken seriously since 
it was announced. Indeed, subséquent décisions of the Suprême 
Court hâve so eut it down that it must be held to hâve decided only 
as to the particular form of procédure marked out by the judgment 
which it reviewed. Sugg v. Thornton, 132 U. S. 524, 10 Sup. Ct. 163, 
33 L. Ed. 447 ; Arndt v. Griggs, 134 U. S. 316, 10 Sup. Ct. 557, 33 
L. Ed. 918 ; , Carpenter v. Strange, 141 U. S. 87, 106, 11 Sup. Ct. 
960, 35 L. Ed. 640; and other cases which might be cited. That 
it has no application to the fédéral courts proceeding upon broad 
principles of equity was formally decided in Lynch v. Murphy, 161 
U. S. 247, 250, 251, 252, 16 Sup. Ct. 523, 40 L. Ed. 688, where 
exactly the relief prayed for by the complainant, in the way of ap- 
pointing a trustée to make a conveyance of the title of an absent 
party by the Suprême Court of the District of Columbia, was sus- 
tained. 

We do not think that we can go further on this motion to dismiss 
without involving ourselves in discussing the merits to an extent 
which we wish to avoid; nor do we think it necessary that we should 
do so. 

The motion of the respondent, filed on September 25, 1901, to dis- 
miss this bill for want of jurisdiction, is denied, without préjudice 
to any matter covered by it, or to which it was intended to relate, 
so far as it may affect the merits of the cause, or may be renewed 
on demurrer/plea, or answer. 
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McINTTRE V. SOUTHERN RY. CO. 
(Circuit Court, D. South Carolina. July 9, 1904.) 

1. Masteb and Sebvant— Joint Négligence. 

In order to render a master and servant jointly liable for injuries to 
a third person, there must be actual négligence, as distinguished' froni 
imputed négligence of the master concurring with a négligent act of the 
servant. 

2. Fédéral Courts— Removal of Cause — Separable Controverst. 

Though, in a suit against two or more défendants, one of whom is a non- 
resident, there may be charges of concurrent négligence against ail, yet, 
if there be also a distinct charge of négligence against the nonresident 
défendant alone, sufflcient in and of itself to constitute a cause of action, 
the case is one involving a separable controversy between citizens of dif- 
férent states, and is therefore removable to the fédéral courts. 

S. Same— Pleading. 

A complaint against a nonresident railway company and certain of its 
employés in charge of the train by which deceased was killed, who were 
of the same citizenship as plaintiff, alleged that, in violation of the rules of 
the railway company, "défendants negligently, willfully, and maliciously, 
by their joint, concurrent acts," gave certain box cars a nigh, unusual, and 
dangerous rate of speed, uncoupled them from the engine, turned a switch, 
and permitted them to roll down a steep grade over a crossing, by which 
plaintiff s intestate was knocked down and killed. The complaint also 
charged défendants jointly with négligence in maintaining such steep 
grade and closely adjoining switch at such place, in not providing a 
switchman at the crossing, in not providing a brakeman in charge of the 
cars, and in that the railway company's employés were incompétent, and 
that they were retained in its employ with knowledge that they were ac- 
customed to violate its rules. Held, that such acts of négligence were 
not joint, but that the complaint alleged a separable controversy, entitling 
the railway company to remove the cause to the fédéral courts. 

McCullough & McSwain, for plaintiff. 
T. P. Cothran, for défendants. 

BRAWLEY, District Judge. This is a motion to remand the case, 
which was commenced in the court of common pleas for Greenville 
county, and removed on a pétition of the Southern Railway Company, 
which, among other things, alleged that the complaint presented a sep- 
arable controversy, and that the défendants other than the petitioner 
were joined for the sole purpose of preventing petitioner from remov- 
ing the cause to the fédéral court. There was a traverse of the péti- 
tion, and it was referred to the standing master to take testimony ; and 
it appears from his report that the petitioner examined one of the plain- 
tiff's attorneys, and his testimony is before me. 

It has become a common practice, in suits for damages against rail- 
way companies, to join as défendants with the railway company an em- 
ployé or several employés, charging joint négligence. It taxes the 
credulity of the court to believe that in suits of that character there is 

T 1. See Master and Servant, vol. 34, Cent. Dlg. 5 3238. 

r 2. 'Separable- c-or.tr'iverKv grovmd for removal of cause to fédéral court, see 
notes to Robbins v. Ellenbogen, 18 C. C A. 8G ; Mecke v. Minerai Co., 35 C. C 

A. 155. 
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any bona fide expectation of recovering damages from any other than 
the railway companies. They are solvent and able to respond in dam- 
ages, and the persons joined with them as défendants are, as a rule, 
raen of little substance, and unable to pay any damages which may be 
recovered. There is, in conséquence, a strong presumption in every 
such case that employé défendants are joined for no other purpose than 
to defeat the right of a nonresident défendant to remove its cause to the 
fédéral court, and thus deprive it of its rights under the Constitution 
and laws of the United States. But cases often arise wherein it is a 
great hardship upon a plaintiff to hâve his cause removed from the 
county where his witnesses réside, to a forum where, by reason of his 
poverty, he may ill afford to carry a case. In every proper case he has 
the right to choose the court in which his cause shall be tried ; and the 
défendant company hère, having by removal exejcised its choice, has 
no just ground for criticism if the plaintiff wishes to exercise a like 
right. If there is a separable controversy, the défendant company has 
the right to remove; if not, not; and, to détermine this question, the 
complaint must be examined, to see whether there is a real joint cause 
of action, or merely a simulated one. The pleader cannot, by mère in- 
genuity in the framing of his complaint, or by repeated charges of joint 
and concurrent négligence, make it «o, when in fa et it is not so. 

The plaintiff is the administrator of one Patrick Brady. The défend- 
ants are the Southern Railway Company ; William Grubbs, a conductor 
on a freight train; Ernest Culbraith, an engineer; Henry Williams, 
switchman and train hand ; and Henry Lomax, brakeman — ail employed 
by the défendant company at the time of the injury complained of, and 
ail of the last-named citizens of South Carolina. The heirs at law and 
distributees of Patrick Brady are his brother and sister, who live in Ire- 
land, his sister living in New York, and certain nephews and nièces 
named, who are résidents of Pennsylvania. Patrick Brady was killed 
on the track of the railway company, in or near the town of Honea 
Path, while crossing the track at a place where it is alleged there was a 
path or passageway which had been used by the public for many years 
with the knowledge and acquiescence of the défendant company. 
There was a steep grade at that point from this crossing or passageway 
up to the railroad station in the town of Honea Path, and the act of 
négligence charged is in thesé words : 

"And then and there, in utter violation of the rules, régulations, and prac- 
tices of the. Southern Kailway Company, the défendants carelessly, negligeutly, 
recklessly, willfully, wantonly, and maliciously, by their joint and concurrent 
acts, gave to three freight box cars, which they had orders to place upon the 
side track of said railroad in said town, a high, unusual, and dangerous rate 
of speed, and then uncoupled said three freight box cars from connection with 
the engine of said train, and allowed said three freight box cars to roll back 
down said steep grade at a high, dangerous, and increasing rate of speed; 
and just as plaintiff's intestate had crossed the main Une of said railroad at 
the crossing or passageway aforesaid, and was in the act of crossing the side 
track, as he had a right to do, and as the défendants had invited him to do, the 
défendants, by their joint and concurrent négligence, carelessness, and reck- 
lessness, suddenly opened the switch at said end of said side track, and 
diverted the course of said three freight box cars into and upon said side 
track, and then and there, before the plaintiff's intestate could pass from the 
side track of said railroad, said three freight box cars, moving at said un- 
usual and dangerous rate of speed, in utter violation of the rules of the de- 



M'iNTYRE V. SOUTHERN ET. CO. 987 

fendant Southern Railway Company, struck, knocked down, brulsed, mangled, 
and instantly killed plaintiff's intestate." 

It will be observed that this charges a reckless, willful, wanton, and 
malicious act upon the part of the four défendant employés, for which 
they would be responsible in punitive or vindictive damages, if the proof 
sustained the charge. There is no charge that the principal participated 
in this wrongful act of its agents, expressly or impliedly ; that it au- 
thorized or approved of it, either before or after it was committed. On 
the contrary, the allégation is that it was done in "utter violation of the 
rules, régulations, and practices of the Southern Railway Company." 
Under this paragraph, which is the sixth paragraph of the complaint, 
there is surely no joint and concurrent act of négligence. It is true 
that a master is held responsible for the acts of those whom he employs, 
done in and about his business, even though they are in conflict with 
orders which he has given ; but this is on the grounds of public policy, 
and not upon the theory that he personally causes the injury, while the 
liability of the servant arises wholly because of his personal act in doing 
the wrong. A willful act, done by a servant at the command or au- 
thority of his principal, makes them both jointly liable, because both 
are, in law, principal trespassers. To unité wrongdoers in one action, 
the injury must be in some sensé their joint work. There must be 
sorae community in the wrongdoing. "It is not enough," says Pome- 
roy on Code Remédies, § 307, "that the injured party has on certain 
grounds a cause of action against one for the physical tort done to him- 
self or his property, and has on entirely différent grounds a cause of 
action against another for the same physical tort. There must be some- 
thing more than the existence of two separate causes of action for the 
same act or default to enable him to join the two parties liable in the 
single action. This principle is of universal application." To make 
the master and servant jointly liable, there must be actual négligence, 
as contradistinguished from imputed négligence of the master concur- 
ring with an act negligently committed by the servant. In Davenport 
v. Southern Railway Company (C. C.) 124 Fed. 983, where the de- 
ceased was killed upon the railroad track, in circumstances very simi- 
lar to those stated in the complaint, and it was charged that the acts 
of the agents were "reckless, willful, and malicious," the late Judge 
Simonton held that the controversy was separable, and refused to re- 
mand the cause. 

The seventh paragraph of the complaint charges in thèse words: 

"That the proximate cause of the death of the plaintiff's intestate was the 
joint and concurrent négligence, carelessness, recklessness, willfulness, and 
wantonness of the défendants in the following respects: (1) In maintaining 
within the limits of said town, and at and near said crossing, where the public 
had the right and were invited to be, the aforesaid steep grade and closely ad- 
jacent switch." 

This is clearly a spécification of négligence of the company, for 
which the other défendants cannot be jointly charged. 

The second spécification is in "giving a high rate of speed to and 
detaching the said three freight box cars, and allowing the same to 
run into and upon said side track at a high, unusual, and dangerous 
rate of speed, in utter violation of the rules of the défendant Southern 
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Railway Çqtnpany." This does not charge any joint act of négligence, 
and what we hâve already said makes it clearly fall within the rule of 
Davenport's Case, above cited. 

The third Spécification is in "not providing and having a watchman 
at the crôssing." The fourth is in "not providing a brakeman in 
charge pf the three freight box cars." Thèse are acts of négligence 
for which the company alone is responsible. The other défendants are 
surely not liable for such a default. 

The.fifth spécification is that the employés were insufficient and in- 
compétent; that the défendant company had knowledge that they were 
accustomed to violate its rules, and, notwithstanding this knowledge, 
retained them in its service ; and that the company was négligent, care- 
less, and reckless in the sélection of its servants. The company alone 
is responsible for this négligence or breach of duty. So it is clear that 
no joint liability arises under this spécification. A late case in Georgia 
(Southern Railway Company v. Edwards, 42 S. E. 375) seems in point 
upon this phase of the case. The syllabus, which, under the practice 
in that state, is prepared by the court, is as follows : 

"Although there may be, in a suit against two or more défendants, one of 
whom is a nonresident, charges of concurrent négligence against ail, yet, if 
there be also a distinct charge of négligence against a nonresident alone, suffi - 
tient in and of itself to give rise to a cause of action, the case is one involving 
a separable controversy between citizens of différent states, and therefore re- 
inovable to the proper United States court." 

In that case the railway company and Russell, one of its engineers, 
were joined as défendants; and the plaintiff sued for injuries suffered 
in conséquence of being struek by a lump of coal which fell from the 
tender of à passing locomotive, of which Russell was in charge. The 
pétition alleged a number of acts of négligence, one of which was over- 
îoading the tender with coal ; and it was alleged also that the company 
was négligent "in not providing said engine with an engineer who was 
careful and prudent, and who would not hâve permitted said tender to' 
be thus ovërloaded." The court says : 

"That parâgraph certainly did not charge an act of concurrent négligence, 
for it cannot be true that the company's négligence in providing a careless and 
incompétent engineer was an act in which the latter participated. Indeed, the 
plaintiff does not undertake to: allège that this was so, but makes his charge 
of négligence with respect to employing an incompétent engineer against the 
company alone. As to this particular matter, therefore, there was a 'separa- 
ble controversy' between the plaintiff and the company. The alleged négli- 
gent act of employing such an engineer, with resulting damage to the plaintiff, 
would, in and of itself, hâve given rise to a distinct cause of action, involving 
a controversy whoily between citizens of différent states, and a suit of this 
kind would. certainly hâve been removable. The fact that there is in the suit 
a .'controversy, which is whoily between citizens of différent states, and which 
can be fully determined as between them,' brings the case within the removal 
act of 1887. Black, Dillon on Removal of Causes, § 139. See, also, section 143, 
and cases cited. That there is a separable controversy, must appear from the 
plaintiff 's pleadings. ■ Id. § 141. When the removal is proper, the effect is to 
carry the entire case into the fédéral courts. Id. § 142. The court erred in 
not granting the order of removal." 

I am of opinion that although the compl'aint charges, repeatedly, 
joint and concurrent négligence, carelessness, recklessness, willfulness, 
and wantonness of the défendants, this is mère brutum fulmen, for the 
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spécifications upon which thèse charges or conclusions are predicated 
do not show any co-operation between the défendant company and the 
employés in the acts which caused the in jury to the deceased, and con- 
sequently there is no joint cause of action against them. The maintain- 
ing a steep grade, the employment of incompétent servants, the failure 
to provide a watchman and a switchman, are acts of négligence for 
which the company alone was responsible. The company is responsi- 
ble for the acts and omissions and négligence of its servants upon 
grounds of public policy, and, to make it jointly liable with the servant, 
there must be some actual négligence, as contradistinguished from the 
négligence imputed by law. The wanton, willful, and malicious acts 
of the servants charged in the complaint give a separate cause of ac- 
tion against them, and damages may be assessed to the party injured, 
upon principles altogether différent to those allowable against the com- 
pany itself, for the party may recover punitive damages upon such a 
cause of action, while the company, although liable in damages for the 
négligence of its servants, is only liable for compensatory damages, un- 
less it, by its conduct, expressly or impliedly authorized or approved 
the wrongful act which the complaint herein négatives, for it charges 
that thèse wanton, willful, and malicious acts were done in utter viola- 
tion of its rules, régulations, and practices. This conclusion renders 
it unnecessary to consider the testimony submitted. 
The motion to remand is refused. 



CONSOLIDATED CAL. & VA. MIN. CO. v. BAKER et al. (two cases) 

(Circuit Court, D. Nevada. August 1, 1904.) 

Nos. 772, 774. 

1. Costs— Allowance in Eqttity. 

While the allowance of costs in an equlty suit is not governed by statute. 
and is largely within the discrétion of the court, the gênerai rule is that 
the prevailing party in cases in equity, as at law, is entitled to recover 
costs ; and a plaintiff in an action in éjectaient for mining property and 
also in a suit in equity against the same défendant to enjoin trespass 
thereon, who recovers in both cases on issues joined, will be allowed costs 
in both, although it recovered only as to part of the ground claimed, the 
title of each party to a portion thereof being stipulated on the trial. 

W. E. F. Deal, for plaintiff. 
George N. Noël, for défendants. 

HAWLEY, District Judge (orally). The only controversy between 
the parties relates to the question of costs. The facts necessary to pré- 
sent this question may be briefly stated as follows: The plaintiff 
brought an action at law in éjectaient (No. 772) against défendants 
to recover possession of portions of two mining claims situate in Silver 
Star mining district in Storey county, Nev., the two claims being con- 
tiguous, having a common side line, the west side line of one being 

f 1. Eight to costs in equity, see note to Tug River Coal & Sait Co. v. Brigel, 
17 C. C. A. 368. 
See Costs, vol. 13, Cent. Dig. § 108. 
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the east side Une of the other. The plaintiff also brought a suit in 
equity (No. 774) to enjoin the défendants from working upon any part 
or portion of the mining ground described in the bill of complaint. A 
temporary injunction was issued, and a day set for défendants to show 
cause why an injunction pendente lite should not issue. No steps 
were ever taken to bring the rule to show cause to trial. The défend- 
ant Frank Baker answered in each suit, denying the mater ial allégations 
in the plaintiff's complaint, and claimed title to the entire ground. 
Both cases were set for trial. Prior to the time the cases were set for 
trial, the temporary injunction was, upon plaintiff's motion, modified 
so as not to affect any of the defendant's rights in the premises. The 
parties appeared, and by consent and stipulation both cases were tried 
together before the court, and the following admissions were made : 

"The plaintif! in the above-entitled action admits that it has no right, title, 
or interest or right of possession of, in, or to any part of the Twentieth Cen- 
tury mining claim, described in the answers in said actions, north of the south 
side Une of said Twentieth Century mining daim, as described in said answers, 
or westerly of the east side Une of the mining claim known as and called the 
'Dexter Claim,' as described in United States survey No. 122, surveyed for the 
La Fayette Consolidated Mining Company, or north of the north end Une of 
the West Con, Cal. and Va. Mining Claim, described in the complaint on file in 
said action. The défendant Frank Baker admits that lie has no right, title, or 
interest or right of possession of any portion of the mining claims and premises 
described in the complaints in said actions south of the southerly side line of 
said Twentieth Century mining claim, described in said answers, or easterly 
of east side of line of said Dexter claim." 

The testimony of a surveyor was taken on behalf of the plaintiff, 
giving the metes and bounds of the respective claims, and the location 
and work on the claim admitted by défendant to belong to the plain- 
tiff. It was shown that défendant had not extracted any ore from any 
part of the vein admitted to belong to plaintiff. The défendant offered 
no testimony. 

Upon thèse facts plaintiff is entitled to judgment in its favor in both 
cases for the ground admitted and proved to belong to it, and to the 
nominal damages of $1. Is it entitled to the costs in each suit ? Speak- 
ing generally as to costs in equity cases, it may be said that the al- 
lowance or disallowance of costs is a matter largely within the sound 
discrétion of the court. There are no fixed rules which govern this 
question. It is the duty of the court in every case to take into con- 
sidération ail the circumstances, and grant or refuse costs as justice 
may dictate. As was said by the court in Black v. O'Brien, 23 Hun, 
82, following the language of the court in Eastburn v. Kirk, 2 Johns. 
Ch. 318 : 

"Costs in equity 'do not dépend upon any statute, nor do they absolutely dé- 
pend upon the event of a cause. They dépend upon conscience, and upon a full 
and satisfactory view and détermination of the whole merits of a case. They 
rèst in sound discrétion, to be exercised under a considération of ail the ch> 
cumstances.' " 

See, also, 5 Ençy. PI. & Pr. 186, and authorities there cited. 

But this gênerai statement must be taken in connection with the 
gênerai rule, equally well settled, that in ail actions or suits where the 
title to realty is involved costs should be awarded without référence 
to the amount of the recovery therein, and the plaintiff will be entitled 
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to his costs, if he recovers at ail. 5 Ency. PI. & Pr. 172, and author- 
ities there cited; 13 Cent. Dig. 112, and authorities there cited. In 
Hunter v. Marlboro, 2 W. & M. 168, Fed. Cas. No. 6,908, Justice 
Woodbury, in speaking of the rule in equity courts, said : 

"The inclination should, in my opinion, be to conform to the standard estab- 
Iished at law, unless in extrême or strong cases." 

Primarily the rule is that the prevailing party in cases in equity, as 
at law, is entitled to recover costs. But the unsuccessful party may 
show circumstances which will defeat this right. In the présent cases 
the contention of the défendant is that the plaintiff knew, or could 
readily hâve ascertained by an examînation of the records cf Storey 
county, that the claim, as admitted by stipulations at the trial, was the 
property of Frank Baker at the timé of the commencement of the 
action, that the suit was brought without any foundation, and that 
the plaintiff should be compelled to pay ail costs occasioned by its own 
négligence or inadvertence. But the answer to this contention is that 
an examination of the records would not hâve necessarily disclosed 
the title to the claim. The title to a mining claim dépends not only 
upon the record, but also upon the performance of the annual labor, 
and making improvements of the value required by law. It may be 
that, if the minds of the parties had met before the suit was brought, 
the matter in dispute could hâve been amicably adjusted; but the issues 
raised by the pleadings made it necessary for plaintiff to establish its 
title to the ground claimed (although it was admitted at the trial that 
it was only entitled to a portion of the ground claimed in its com- 
plaint), and" this entitles it to the costs. Such is the weight of authority. 
Rogers v. McGregor, 4 Cow. 531 ; Hubbell v. Rochester, 8 Cow. 115 ; 
Powers v. Leach, 22 Vt. 226 ; Kelly v. Railroad Co., 81 N. Y. 233 ; 
Morris v. Telegraph Co., 38 N. J. Eq. 301 ; Brown v. Ashley, 13 Nev. 
251 ; Kittredge v. Race, 92 U. S. 116, 121, 23 L. Ed. 488. 

My conclusion is that the plaintiff in each case is entitled to recover 
costs. 



THE ALLISON WHITEJ. 

(District Court, D. Ehode Island. August 15, 1904.) 

No. 1,110. 

1. Shippikg— Injuey of Stevedobk— Faixing of Stanchion. 

Evidence considered, and held insufficient to show that the falling of a 
stanchion in the hold of a coal barge, by which libelant was injured, while 
engaged in discharging cargo, was caused by its unsoundness or insecnre 
fastenings, so as to render the barge Hable for the injury; it appearing 
that it had been struck by the steam shovel used by the consignées in dis- 
charging, and that other stanchions had been loosened in such manner, 
which was not an infrequent occurrence. 

In Admiralty. Suit for personal injury. 

Hugh J. Carroll, for libelant. 

Carpenter, Park & Symmers and Frank Healy, for claimant. 

BROWN, District Judge. The libelant was seriously and perma- 
nently injured by the fall of a stanchion, while he was at work as a 
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coal âhoveler or trimmer in the holdof the barge. He was in the em- 
ployment of the Newell Coal & Lumber Company, consignée, which 
had full contfol of the discharge of the cargo of coal. The libel al- 
lèges that the fall of the stanchion was due "to its unsound, weak, and 
unsafe condition, and to its weak, négligent, and unsafe fastening." 
The claimant contends that the stanchion was of proper character and 
construction, but was knocked out by the steam shovel in use by the 
consignée. Àfter the accident an inspection was made by the master 
of the barge, who says that he found that a cleat of oak, used to fasten 
the top of the stanchion, was split, one end being fast in the beam, the 
other hanging down; that the split was in the center of the cleat. 
Thomas B. Markham also made an inspection, finding broken two 
spikes which had been driven into the stanchion. He admitted that 
at à previous trial he testified, "I felt of it — felt where it was broken 
off — and along this beam it was ripped off and slivered ofï the same 
as you would take an axe ; the same as something heavy had driven 
that stanchion away from the beam where it was fastened." Markham 
was not questioned as to the cleat. According to the testimony of 
the guyman and of other workmen that were in the hold, the steam 
shovel did not strike the stanchion at the précise time of its fall. There 
is évidence, however, that the stanchion had been struck previous to 
its fall, though no one heard the cracking of wood. Peterson, the 
guyman, testified that before the accident he noticed that the stanchion 
was loose at the top, and that he said to the master of the barge, "That 
post is loose, and we get the coal out of the way there it might fall 
down." This the master expressly dénies. At a previous trial in the 
state court, wherein the Newell Coal & Lumber Company was défend- 
ant, and the déclaration alleged that the steam shovel struck the post 
and knocked it against the plaintiff, Peterson was a witness, and was 
asked as to the stanchion: "Q. What made it fall? A. Well, I 
don't know ; couldn't tell you. * * * They must hâve been loose. 
I can't tell. I didn't examine it." He then said nothing about seeing 
that the stanchion was loose, nor about calling it to the attention of 
the master. Carlson, another witness for the libelant, testifies that 
he saw that the post was loose about an hour before the accident. 
His testimony at the former trial is not consistent with this testimony. 
The stanchion was a sound timber. No fault was found with the 
original construction or method of fastening. Counsel for libelant 
argues, from the fact that the stanchion had been spiked, that it had 
been previously broken and temporarily repaired, and that the motion 
of the vessel, with or without the pressure of the coal, had broken the 
spikes, and that the stanchion was loose, "so that when the support 
afforded by the cargo was withdrawn, some slight vibration, occurring 
in the ordinary séquence of events, changed its center of gravity, and 
caused it to fall." The libelant relies chiefïy upon the William Bran- 
foot, 52 Fed. 390, 3 C. C. A. 155. In that case, however, there was 
clear évidence of an old break ; and it was held that a proper examina- 
tion wouldifoàve disclosed" the dangerous condition of the stanchion, 
and that the condition was probably known to those having the vessel 
iii charge. In this case there is no suffkient évidence that the stan- 
chion was not in sound condition when the barge was turned over to 
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the consignée to be discharged. The existence of broken spikes after 
the accident is not inconsistent with a sound condition of the stanchion 
at the time the vessel reported for discharge. The contention that the 
post was seen by Peterson and Carlson to be loose before the accident, 
is not sustained by a satisfactory prépondérance of évidence; but, 
even if it were, this would not be sufficient to exclude a blow of the 
steam shovel as a probable cause of the loosening of the stanchion. 

Upon the évidence, I find myself in doubt as to the cause of the 
loosening of the stanchion. It is impossible in this case to apply the 
doctrine res ipsa loquitur, and to say that the fall of the stanchion 
casts upon the claimant the burden of explanation to relieve the barge 
from fault. The circumstances raise no presumption that the stanchion 
was insecurely fastened before the steam shovel was put into the hold, 
or that there had been a failure of proper inspection after previous 
discharges of cargoes. It is, to say the least, quite as probable that 
the stanchion was broken from its fastenings by the steam shovel 
operated by the Newell Coal & Lumber Company, as that it had been 
broken previously. The libelant's brief says, "It can be said to be 
wholly impossible for a shovel of this kind, thus handled, * * * 
to strike against a stanchion with sufficient force to injure it." Never- 
theless it appears that two other stanchions were loosened in this way, 
and that it is not infrequent for an automatic steam shovel to knock 
out stanchions. When filled with coal, the shovel would weigh be- 
tween 4,000 and 5,000 pounds. A swinging blow from this would 
apparently be a sufficient reason to account for the condition of the 
beam as described by Markham, and for the breaking of the cleat. 
I am of the opinion that the libelant has failed to establish, by a pré- 
pondérance of évidence, négligence as charged in the libel, or négli- 
gence of any other character for which the barge is responsible. 

The libel will be dismissed. 



In re MERROW. 

(District Court, D. Massachusetts. July 22, 1904) 

No. 6,291. 

1. Bankbttptcy— Attachments— Préservation of Lien. 

In a valid attachaient of land standing in the bankrupt's name, but 
claimed by his wife, the trustée will be subrogated to the attaching creditor 
with the consent of the Iatter. 

In Bankruptcy. 

Harrison Dunham and James S. Bourke, for trustée. 
Howard F. Butler and J. S. Sullivan, for M. Anna Merrow. 

LOWELL, District Judge. The référée has found that the bank- 
rupt's wife on January 23d, before her marriage, conveyed real estate 
to the bankrupt with intent to protect it from attachment. At that 
time the bankrupt agreed in writing to hold the estate for the grantor, 
stating expressly that he had no claim thereto. This agreement was 
not recorded. On January 26th occurred the marriage. At some time 
131 P.— 63 
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in February or Mardi the estate was attachée! in suits against the bank- 
rupt. On May 13th he reconveyed it through a third party to his 
wife. On June 13th he was adjudged bankrupt on his own pétition. 
His trustée in bankruptcy has filed a pétition praying that the rights un- 
der the attachment may be preserved for the benefit of the estate, and 
that he may be subrogated to the attaching creditors. Thèse attach- 
ing creditors in open court assented to the granting of the pétition. 

It seems that this land would not hâve passed to an assignée in in- 
solvency under the state law. Low v. Welch, 139 Mass. 33, 29 N. E. 
216 ; Smythe v. Sprague, 149 Mass. 310, 21 N. E. 383, 3 L. R. A. 822. 
And it may not hâve passed to the trustée in bankruptcy. See In re 
Hammond (D. C.) 98 Fed. 845, 860 ; Chesapeake Shoe Co. v. Seldner, 
122 Fed. 593, 58 C. C. A. 261. The question does not arise hère, where 
the title is not in controversy. Hère there were existing attachments, 
apparently valid. The bankrupt act did not dissolve thèse, except for 
the benefit of the estate. If they were valid as against Mrs. Merrow 
before bankruptcy, as against her they were equally valid afterwards. 
Powers Dry Goods Co. v. Nelson (N. D.) 88 N. W. 703, 58 L. R. A. 
770 ; Lockwood v . Exchange Bank, 190 U. S. 294, 23 Sup. Ct. 751, 47 
L. Ed. 1061. The only controversy hère possible concerning the rights 
arising thereunder is between the attaching creditor and the trustée. 
As both thèse parties are agreed that the latter shall be subrogated to 
the rights of the former, the judgment of the référée is affirmed. See 
In re N. Y. Printing Co., 110 Fed. 514, 49 C. C. A. 133. 



TBAITBL BROS. v. UNITED STATES. 

(Circuit Court, S. D. New York. June 1, 1904.) 

No. 3,264. 

1. Customs Duties— Classification— Welsh Quahry Tiles— Bbick— Simili- 
tude. 

So-called "Welsh quarries" are not dutiable as "tiles" under paragraph 
88, Tarife Act July 24, 1897, c. 11, § 1, Schedule B, 30 Stat. 155 [U. S. 
Comp. St 1901, p. 1632], but under paragraph 87 of said act, 30 Stat. 
155 [U. S. Comp. St. 1901, p. 1632], as "brick, other than flre brick," which 
they closely resemble in matériel, quality, texture, and the use to which 
they are put, within the meaning of the so-called "similitude clause" in 
section 7 of said act, c. 11, 30 Stat 205 [U. S. Comp. St. 1901, p. 1693]. 

Appeal by the Importers from a Décision of the Board of United 
States General Appraisers. 

On application for a review of a décision of the Board of General 
Appraisers, which affirmed the assessment of duty by the collector of 
customs at the port of New York on merchandise imported by Traitel 
Bros. Note G. A. 4,645, T. D. 21,957. 

J. Stuart Tompkins, for importers. 
Henry A. Wise, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. : The merchandise în question com- 
prises Welsh quarries, so called, which were assessed for duty by the 
collector at the rate of four cents per square foot, under the pro- 
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visions of paragraph 88 of Tariff Act July 24, 1897, c. 11, § 1, Schedule 
B, 30 Stat. 155 [U. S. Comp. St. 1901, p. 1632], as "tiles, plain, un- 
glazed, one color, exceeding two square inches in size." The im- 
porters protested, claiming said merchandise to be properly dutiable 
at the rate of 25 per cent, ad valorem, under the provisions of para- 
graph 87 of said act, as "brick other than fire brick, not glazed, 
enameled, painted, vitrified, ornamented or decorated in any man- 
ner." The Board of Appraisers found that the merchandise is a 
species of tile known as "quarry tile," and accordingly overruled the 
protest. This décision appears to be based upon évidence taken in 
another case, and which is not a part of the record herein. It ap- 
pears from the évidence herein that the merchandise passed upon 
in said case was of a différent character from that- which was before 
the board on the présent protest. The évidence herein does not 
justify the fmding of the board. It appears from the great weight of 
évidence that quarries are unlike tiles, and in material, quality, tex- 
ture, and the use to which they may be applied closely resemble 
brick. They should therefore hâve been classified by similitude, un- 
der the provisions of paragraph 87, for "brick, other than fire brick," 
etc. 
The décision of the Board of General Appraisers is reversed. 



BIBBER-WHITE CO. v. WHITE RIVEE VALLET ELECTRIC R. CO. 
(Circuit Court, D. Vermont. August 19, 1904.) 

1. Eminent Domain — Tàking of Land Witjiout Payment — Acquiescence of 

OWNEB. 

Where a landowner expressly consents or clearly acquiesces in the tàk- 
ing of right of way over his land for a railroad without payment, his right 
to hold the land is gone and he has only a Personal claim against the Com- 
pany for the debt 

2. Same. 

The absence of any agreement between a landowner and a railroad Com- 
pany as to the price to be paid for right of way, or the manner of deter- 
mining the same, négatives a claim that the company was to be given 
crédit, and the owner's right to the land can only be extinguished by ap- 
praisal and payment. 

In Equity. 

John J. Wilson, for claimants. 
Eleazer L,. Waterman, for purchasers. 

WHEELER, District Judge. This cause has been heard upon a 
report of commissioners agreed upon by the parties pursuant to a 
bond given by the purchasers of the railroad at the receiver's sale to 
secure the payment of land damages adjudged to be preferred above 
unsecured debts in a proceeding in which ail might join. It is ob- 
jected that the proceeding is irregular, and it would be so but for 
the provisions of the bond that cover the subject, which would be 
within the jurisdiction of the court in the cause upon motion at the 
foot of the decree, for which this proceeding appears to be substi- 
tuted by stipulation of the parties, as shown by the bond and the 
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agreement upon commissioners. In this vîew the rights of the sev- 
eral claimants to hâve their claims passed upon appear. Their rights 
to préférence dépend upon their claims upon the property itself to 
secure payment. They each had a right to insist upon payment or 
tender of the damages beforè letting the land go for the road. If 
they did not insist, but let the land go, and trusted the company for 
the pay, the land would be gone, and they would hâve the debt of 
the company for it. McAuley v. Western Vt. R. R. Co., 33 Vt. 311, 
78 Am. Dec. 627 ; Troy & Boston R. R. Co. v. Potter, 42 Vt. 265, 
1 Am. Rep. 325; Kittell v. Missisquoi R. R. Co., 56 Vt. 96. In each 
case the question is whether the landowner trusted the railroad 
company for the land by acquiescence in the taking of it for the road 
without payment, or the company was a tfespasser upon the rights of 
the landowner as they existed or should accrue. Where the land- 
ownefs trusted the railroad company for the land damages, the claim, 
however ascertained in amount, became a common debt. As to ail 
the claims except those particularly mentioned the findings of the 
commissioners show such express consent or clear acquiescence as 
to leave nothing preferred, but only a mère common liability. 

In No. 1 — the case of the Burrells — the title of one of three tenants 
in common appears to hâve been in a trustée, who said he could 
not concède anything, but did not object when the work went on 
without deposit of amount of damages agreed upon in bank, as had 
been talked. It does not appear that by the talk the deposit was 
to be made before entry, and the whole appears to show acquiescence 
by the trustée, and trusting for payment. 

In No. 2— the case of the Morses and Harding — an express con- 
sent to immédiate entry without payment or ascertainment, which 
was to.be,. by submission and award, is found. This consent appears 
to be a full waiver and acquiescence, notwithstanding a provision in 
the submission for a deed upon payment. The land was let go with- 
out payment. 

In No. 3, Mannix was a second mortgagee, and the first mort- 
gagee objected. The rights of the second mortgagee were not pro- 
vide d for by the company, nor waived by him. He has had to pay 
off the first mortgage to save his own, which still remains. He ap- 
pears to hâve a right to hâve his damages paid or to assert his title. 
The road can be relieved by payment of his damages, found to be 
$25. Austin v. Rutland R. R. Co., 45 Vt. 215. 

In No. 4 — Morses — there appears to hâve been an agreement of 
sale of other lands and the right of way for $600, to be paid before 
entry. That entry was made without payment, and objected to on 
that account, and desistëd from because of the objection, and begun 
again without further consent, or payment or ascertainment or as- 
sessment of damages, or objection. The failure to take and pay for 
the lands was the fault of the railroad company, and the entry against 
objection was a trespass upon the landowners' rights. They did not 
need to make continuai objection to préserve their rights, but the 
railroad company could extinguish the right by appraisal and pay- 
ment of the damages under the statute. When the railroad company 
failed to so proceed, they could assert their rights to the land. 
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In No. 5 — Leavetts — consent seems to be included in the gênerai 

finding, notwithstanding an award. 

In No. 7 — Taggarts— the railroad appears to be upon their land 
with no facts as to ascertainment of damages, consent, or waivcr 
found. The gênerai findings refer only to cases where there were 
awards or verbal agreements. So the case is left to stand upon the 
mère appraisal of the commissioners, which would be necessary, with 
payment, to extinguish the rights of thèse landowners. Austin v. 
Rutland R. R. Co., 45 Vt. 215. The want of any price or agreement 
or consent négatives any trusting of the railroad company for the 
land. The damages to the cemetery are, upon any facts found, too 
remote to be included. The expenditure about it is not found to 
hâve been necessary. This appraisal must, under thèse circumstan- 
ces, be pàid, in order to relieve the road. 

No. 10 — Steele — is somewhat like No. 4 — Morses. There was an 
agreement of purchase of the place, the land not to be disturbed 
until the damages were paid. The work, begun without payment, 
was a trespass, and was forbidden. The railroad company thereby ac- 
quired no rights but to proceed by appraisal and payment. The title 
changed before appraisal, which, however, is of damages to the 
owner at that time. 

In No. 12 — Gays — the facts are similar to those in No. 4 and No. 
10. The appraisal and payment are necessary to extinguish the 
rights of the owners. 

In No. 17 — Conner — there was no objection to the entry. There 
was an award, and an agreement that it should be paid before work. 
It was not so paid, but the work proceeded, according to the gênerai 
finding, without objection. This seems to be letting the land go with- 
out payment, on crédit. 

In No. 23, Grant let his land go on the agreement of the railroad 
company to buy other lands for him of Baker. His claim, therefore, 
appears to be for damages for nonfulfillment of that agreement, and 
not for his land. There was no trespass upon his rights. 

Upon thèse views the damages in No. 3, Mannix, $25; No. 4, 
Morses, $600 ; No. 7, Taggarts, $150 ; No. 10, Steele, $100 ; No. 12, 
Gays, $100 — appear and are adjudged to be due as preferred claims 
above unsecured debts of the railroad company. 

Report accepted, and decree for claimants Mannix for $25, Morses 
for $C00, Taggarts for $150, Steele for $100, and Gays for $100, re- 
spectively, as preferred claims. 



INMAN T. NEW YORK INTERURBAN WATER CO. et al. 
(Circuit Court, S. D. New York. July 22, 1904.) 

1. Eqtjity— Multifabiousness or Bill. 

To settle the right of ownership of stock of a corporation and to asbi 
relief which dépends on such ownership are two independent and discon- 
nected matters, and a bill which attempts to join them in one suit is mul- 
tifarious. 

2. Same. 

A bill examined, and held not only multifarious, but without equity. 
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In Equity. On demurrers to bill. 

Roger M. Sherman, for complainant. 

Keatinge & Walradt, for défendant New York Interurban Watç.r 
Co. 

Horace B. Hord, for défendants New York Suburban Water Co. 
and New York City Suburban Water Co. 

Ward, Hayden & Satterlee, for défendant Atlantic Trust Co. 

PLATT, District Judge. In order that we may appreciate the 
scope of this bill in equity, it is necessary to make a brief statement 
of the material facts alleged and of the relief demanded. Com- 
plainant is the owner of stock in the New York & Mt. Vernon Water 
Company, which, by consolidation, in 1892, was merged in the de- 
fendant New York City Suburban Water Company. Said New York 
City Suburban Water Company mortgaged ail its property to the 
défendant Atlantic Trust Company. Said Atlantic Trust Company 
brought an action of foreclosure in the Suprême Court of the state 
of New York against the New York City Suburban Water Company, 
and in the year 1895 a judgment of foreclosure and sale was ren- 
dered in the said action. Complainant thereafter applied to said 
Suprême Court to be admitted to intervene and défend said action, 
and said application, which was based upon ail the facts herein, was 
denied by said Suprême Court. Said property was sold in conformity 
with said judgment of foreclosure and sale, and subséquent to said 
sale said property came into possession of the défendant New York 
Interurban Water Company, which said company has mortgaged 
the same to the défendant West End Trust & Safe Deposit Com- 
pany of Philadelphia ; and the stock of which complainant claims 
to be owner in said New York & Mt. Vernon Water Company 
is now partly in the possession of said New York Suburban Water 
Company and partly in the possession of défendant John Doe, having 
been wrongfully delivered to them by complaînant's agent without 
his authority or consent. The bill prays for the following relief 
against défendant the New York Interurban Water Company: (1) 
That complainant be declared owner of the value of such part of 
the property originally belonging to the New York & Mt. Vernon 
Water Company, and ultimately coming into the hands of said de- 
fendant company, in the manner above alleged, as is represented by 
and équivalent to the stock alleged to be owned by complainant. (2) 
That said foreclosure judgment be declared null and void as to 
complainant. (3) For discovery as to John Doe. (4) That défend- 
ant be enjoined from mortgaging said property. (5) For a receiver. 
The bill is attacked by demurrers filed by divers défendants. At 
the hearing counsel were heard and briefs filed in respect of the New 
York Interurban Water Company and the Atlantic Trust Company. 
The former says that the bill is altogether multifarious, and without 
equity. The latter emphasizes those points, and also says that it 
does not follow the twentieth equity rule, and that this court is 
without jurisdiction. 

I hâve given the matter that careful examination which such an 
important subject demands, and a number of substantial reasons 
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occur to me which imperatively suggest that the bill ought to be 
dismissed. If my conclusions are sound, it is better for ail parties 
that the controversy should end as soon as possible. On the whole 
case, this appears to be an accentuated example of fleeing hither 
"from the justice of the state courts." Let me outline, very briefly, 
some of my reasons for dismisstng the bill : 

The foundation of the complainant's right to the relief demanded 
is that he owned 100 shares of the original company, which by 
consolidation, in 1892, was merged in défendant New York City 
Suburban Water Company. There were two certificates, each for 
50 shares, which it is claimed were wrongfully disposed of in 1887. 
One certificate is claimed to hâve been purchased by said défendant, 
and the other is in the hands of a mythical John Doe, another 
défendant. As against both défendants memtioned complainant. 
wishes a decree that he is the lawful owner of the stock represented 
by both certificates held by them respectively. Passing over the 
obvious suggestions that if John Doe is a mythical personage — in 
other words, if the name used represents some one unknown — it 
must be impossible to allège with any show of reason that he or 
she is an inhabitant of New York, and that an allégation of inhab- 
itancy is not the same thing as an allégation of citizenship, we reach 
this serious trouble : It is settled law that when the right of a party 
to spécifie relief is so incumbered that he cannot assert that right 
against another until he lias removed the incumbrance, he cannot 
include an attempt to get rid of the incumbrance in a suit for spécifie 
relief, which he might be entitled to hâve, if the incumbrance were 
out of the way. 1 Daniell's Chancery Pleading & Practice (6th Am. 
Ed.) 339. Hère he wishes to hâve the stock first called his own, and 
then hâve such action taken as might perhaps be demanded if the 
stock were his own without question at the time of bringing suit. 
The position is untenable. Furthermore, the bill" recognizes that 
John Doe may hâve an equity in the stock, and prays that such 
equity may be determined. Thèse certificates of stock go to the 
root of the whole matter, and complainant's clear right to them 
must be settled absolutely before he can be permitted to assert such 
right. To settle such right and to ask relief which dépends upon 
the right are two independent, disconnected, and unrelated ques- 
tions, and the bill which attempts to join them in one suit is multi- 
farious. Shields v. Thomas, 18 How. 253, 259, 15 L,. Ed. 368; 
Walker v. Powers, 104 U. S. 245, 26 L. Ed. 729. Again, the litiga- 
tion of complainant in settling his rights as to John Doe's stock, and 
taking care of John Doe's equities, if any shall be found to exist, 
are matters of no moment to the principal défendant, since, after ail 
lias been done, complainant simply steps into John Doe's shoes, and 
begins his main line of attack. There is no joint interest in opposing 
the relief unless it be claimed that John Doe's actions hâve been 
controlled by main défendant. I find no such assertion. Again, 
the very case now brought forward has been thoroughly and ex- 
haustively discussed by the courts of the state of New York. The 
principle involved has been settled adversely to complainant. The 
refusai to permit him to intervene in the foreclosure suit of the 
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Atlantic Trust Company may hâve been discretionary, but ït was that 
kind of judicial discrétion which could hâve been taken to the highest 
state court, and then reviewed by the Suprême Court of the United 
States, if it involved a final disposai of the questions which the 
çomplainant insists that it settled. Again, whether the case is or 
is not res adjudicata, I arn convinced, after studying the action of 
the New York courts, that, if the action of the trial court had been 
sustained on appeal, a very serious injustice would hâve been 
worked upon a great manv innocent investors. The Cameron Case, 
133 N. Y. 336, 31 N. E. 104, followed by the Drake Case, 26 App. 
Div. 499, 50 N. Y. Supp. 826, and the Drake Case again, 36 App. 
Div. 275, 55 N. Y. Supp. 225, and finally the pétition of the présent 
plaintiff to intervene, which was denied, 75 App. Div. 354, 78 N. Y. 
__ Supp. 120, ail taken together, furnish, to my mind, a clear and satis- 
"factory solution of the problem. 

Let the bill be dismissed, with costs. 



HAHN t. UNITED STATES (two en ses). 

(Circuit Court, S. D. New York. December 29, 1903.) 

Nos. 2,781, 3,324 

ï. Cttstomb Duties— Classification— Peaels— Precious Stones. 

Pearls are within the provisions In paragraphe 434. 435. Tariff Act July 
24, 1897, c. 11, Schedule N, 30 Stat 192 [U. S. Comp. St. 1901, p. 1676]. . 

2. Same— Half Pearls— Similitude. 

Under section 7, Tariff Act July 24, 1897, c. 11, 30 Stat. 205 [U. S. 
Comp. St. 1901, p. 1693], providing that any unenuinerated article "shall 
pay the same rate of duty which is levied on the enumerated article 
which it most resembles," helA that so-called "half pearls," consisting of 
the better part of the true pearl, from which the flaws or blemishes hâve 
been removed by sawing or splitting, and which are not adapted for 
stringing, but are chlefly useful for jewelry settings, and requlre labor and 
expense in completion, are dutlable at the same rate as "pearls in their 
natural state," nuder paragraph 436 of said Act July 24, 1897, c. 11, 
Schedule N, 30 Stat. 192 [U. S. Comp. St. 1901, p. 1676], which they resem- 
ble more than the "pearls, set or strung," enumerated in paragraph 434 
bf said act, c. 11, Schedule N, 30 Stat. 192 [U. S. Comp. St. 1901, p. 1676]. 

8. Same— Construction— Commercial Désignation. 

The désignation of an article in a tariff provision by a terni having a 
commercial signification is not controlling in the classification of the 
article where a différent intent is inferable from the context 

Applications for Review of Décisions of the Board of General 
Appraisers. 

Thèse proceedings relate to two décisions of the Board of General 
'Appraisers (G. A. 4,163, T. D. 19,449, and G. A. 5,148. T. D. 23,750), 
affirming the assessment of duty by the collector of customs at the port 
of New York on importations bv Rudolph C. Hahn. 

Albert Comstock, for importer. 
Charles D. Baker, Asst. U. S. Atty. 



If 3. Sce Customs Duties, vol. 15, Cent Dig. % 14. 
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HAZEL, District Judge. The articles were invoiced and entered 
as half pearls. They were also commercially known as split pearls 
or sawed pearls, and concededly were neither set, strung, nor in their 
natural state. The importations were assessed by the collecter 
at 20 per cent, ad valorem, and were classified pursuant to sec- 
tion 6 of the tariff act of July U, 1897, c 11, 30 Stat 205 [U. S. 
Comp. St. 1901, p. 1693], as nonenumerated "articles manufactured 
in whole or in part." The importers paid the duty under protest, 
claiming that the merchandise was dutiable at 10 per cent, ad valo- 
rem, either directly under paragraph 435, c. 11, Schedule N, 30 Stat. 
192 [U. S. Comp. St. 1901, p. 1676], or, in the alternative, by 
similitude or component material of chief value, under paragraph 436, 
or under section 6 of said act, which provides for unenumerated arti- 
cles. The Board of General Appraisers sustained the collector as to 
suit No. 2,781 ; and subsequently, as to suit No. 3,324, the board 
found and decided that the pearls in question could be held dutiable 
by similitude, either as "pearls, set or strung," or as "pearls in their 
natural state," and accordingly the higher rate of duty under section 
7 applied, namely, 60 per cent, ad valorem. Jt is contended by the 
government that the décision of the Board of General Appraisers 
upon the question of similitude is fully justified by the facts. The 
argument and évidence of the importers were chiefly directed toward 
establishing that half pearls in fact are precious stones advanced by 
splitting. 

Much testimony is found in the record, little of which was before 
the board, tending to show tbat pearls also belong to the category 
of "precious stones." Twenty-four expert witnesses testified upon 
the controverted point; 17 substantially to the efïect that pearls 
were commercially regarded as precious stones, and were generally 
known as such in trade and commerce, though it was practically ad- 
mitted by ail the witnesses that pearls are not strictly precious stones, 
The board was of the opinion that the term "precious stones," as 
commercially used, did not include pearls, and that the meaning of 
that term is limited to minerai substances of that nature. Congress, 
however, has made a significant distinction between pearls and 
precious stones, which must prevail irrespective of the évidence tend- 
ing to establish a différent trade désignation. This intention of the 
lawmaking power is.quite apparent from an examination of the vari- 
ons paragraphs declaratory of a duty upon precious stones, jewels, 
and pearls. For example, paragraph 434 refers to "precious stones 
set, pearls set or strung." Thèse terms are not corrélative. If 
Congress had intended to include pearls in the category of precious 
stones, a phrase reading "precious stones set or strung" would hâve 
more aptly expressed such intention. It is settled law that when an 
article of importation, through having a commercial signification, 
has been plainly and specifically described in the tariff laws, the inten- 
tion of Congress must be looked to for the purpose of fîxing the rate 
of duty. Cadwalader v. Zeh, 151 U. S. 171, 14 Sup. Ct. 288, 38 L. 
Ed. 115. As already appears, half pearls are not enumerated in the 
tarifï act. Their resemblance to an enumerated article must, there- 
fore, be ascertained in order to fix the rate of duty. Arthur v. Fox, 
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108 U. S. 125, 2 Sup. Ct. 371, 27 L,. Ed. 675; Hahn v. United States, 
112 Fed. 635, 40 C. C. A. 622 ; Tiffany v. United States, 112 Fed. 
672, 50 C. C. A. 419. I think the record discloses that the importa- 
tions more nearly resemble pearls in their natural state than pearls 
set or strung. They were not adapted for stringing, but were chiefly 
useful for jewelry setting, involving labor and expense in completion. 
The half pearl is the better part of the true pearl, from which the 
flaws or blemishes in appearance and shape hâve been removed by 
sawing or splitting. The décision of the circuit court of appeals in 
the Tiffany Case, supra, is in strong analogy to the case at bar. I 
think the Board of General Appraisers erred in deciding that the 
importations are equally within the t-erms, by similitude, of said para- 
graphs 434 and 436. The half pearls in question, in my opinion, are 
dutiable by similitude under paragraph 436 only, and hence should 
be assessed at the rate of 10 per cent, ad valorem. 
The décision of the Board of General Appraisers is reversed. 



THE ADELAÏDE. THE COFFIN. THE M. A. DENNOX. 

(District Court, E. D. New York. July 7, 1904.) 

1. Shipping— Injury to Baege by Cbowding Against Dock. 

A steamship held liable for breaking the guard rail of a barge, whîch 
was between herself and a dock, caused by pressing the barge against the 
dock, on the ground that proper care was not exercised in adjusting the 
booms so as to keep her ofif with the changing tide. 

In Admiralty. Suit to recover for damage to barge. 

Wilcox & Green, for libelant. 

Convers & Kirlin, for respondent Hudson. 

James J. Macklin, for the Adélaïde. 

Wing, Putnam & Burlingham, for the Lennox. 

THOMAS, District Judge. The only question in this case is whether 
the steamship Westmeath was properly boomed ofï, so that within 
reasonable expectation she would not press the scow Buffalo against 
the dock, and cause the injury to the guard of the latter for which the 
libel was filed. The accident happened in 1897, and the évidence of 
witnesses as to what was said and done on the occasion is scrutinized 
with unusual care after such an interval. The correspondence after 
the event throws very little light upon the subject. Capt. Cherry, the 
libelant's superintendent, on September 20, 1897, wrote to the super- 
intendent of the East Central Pier, where the accident occurred, but 
there is no suggestion of spécifie négligent acts or admissions which 
caused the injury. He says: 

"By orders of your stevedore our barge Buffalo was placed between your pier 
and steamship Westmeath, and against the persistence of the captain of the 
barge. He warned the stevedore that it was unsafe to place the barge there. 
Placing said barge at that point caused considérable damage to her guards." 

This letter was referred to Tiffany, the superintendent of the steve- 
doring company, who forwarded it to Barber & Co., the ship's agents, 
with his report indorsed thereon. He said that the captain of the barge 
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"made no objections until after the barge was jammed ; then lie claimed 
that it was no place for to put the barge" ; and adds : "The damage 
was to the guard rail, and if the barge's rail had been in good condition 
it would hâve stood the strain. The wood was very rotten, and per- 
fectly unsound." In October, 1897, Capt. Cherry wrote to Barber & 
Co., agents of the vessel, but his statements made no important addi- 
tion to those in his former letter. Burrows, master of the Buffalo, 
upon the trial stated that no timbers or booms were used to keep the 
ship off. Morrisey, foreman of the stevedores of the Atlantic Steve- 
doring Company, Tifïany, the company's superintendent, and Jansen, 
one of the company's employés, ail testify that the vessel was boomed 
off. Belton's évidence adds nothing in this regard. It is apparent 
that the évidence of the respondent that the booms were used is 
stronger in the number of witnesses and equal in quality to that of 
the libelant. Hence it is concluded that the booms were used. But, 
even so, it is probable that the booms were not suitably adjusted to 
keep the steamship off with the changing tide. Jansen testified : 

"If a tugboat came and squeezed against the ship's side, it would squeeze her 
in up against the barge. Q. And the weight of the steamship against the barge 
would squeeze her up against the string pièce? Is that right? A. Yes, that is 
right. Q. And that is what probably broke the guard? Is that your judgment? 
A. That is my judgment, yes." 

It is true that more or less of the timbers to which the rail was fas- 
tened were rotten. Capt. Cherry told the entire truth as to that. But 
it is not believed that an ordinary pressure would hâve broken off so 
many of thèse timbers had the booms been properly readjusted to meet 
changing conditions. It was the duty of the vessel and those to whom 
it committed the management of affairs to see to it that the booms were 
readjusted as occasion demanded. 

Pursuant to thèse views the libelant should hâve a decree against the 
respondent, who was the owner of 43 / 84 of the vessel, and under the 
Dingley act of June 26, 1884, c. 121, § 18, 23 Stat. 57, 1 Supp. Rev. St. 
p. 443 [U. S. Comp. St. 1901, p. 2945], the decree against him must be 
limited to the proportion of the damage that his individual share of 
the vessel bears to the whole. 



CHADWICK et al. v. WILEY et al. 

(District Court, E. D. New York. July 7, 1904.) 

Collision— Steamer and Sailing Vessel Meeting— Change of Coubse 
bt Steamee. 

A schooner held not chargeable with contributory fault for a collision 
with a steamer, brought about by the gross fault of the latter in changing 
her course so as to cross the schooner's bows when they were approaching 
nearly head on, on the ground that she should hâve lufïed, where there 
was very little time for such maneuver after the steamer was seen to 
change her course, and no certainty that it would then hâve avoided the 
collision. 

In Admiralty. Suit for collision. 

Wing, Putnam & Burlingham, for libelants. 

Hyland & Zabriskie (Charles M. Hough, of counsel), for respondents. 
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THOMAS, District Judge. With the burden of proof on the re- 
spondents, it is not sufficiently clear that the failure of the Lockwood 
to lufr contrïbuted to the collision. The master testified : 

"I was just getting on deck about the time she struck — getting on deck — and 
she struck pretty near the tlme I got on fleek. * * * Q. When did you see 
the steamer? A. * * » About two points on the port bow. * * * She 
was showing her green lights then. Q. How far distant was she then? A. I 
guess perhaps a quarter of a mile, when I saw her. I don't know. An eighth 
of a mile I guess. * * * Q. When you were called on deck, tell me what 
was said by the person who called you? A. The mate says, 'There is a steamer 
coming.' I came on deck, and I says, 'What is the matter?' fie says, 'That 
fool of a steamer is putting his wheel up, and is sheering across our bow, and 
he will be Into us. Q. When you got on deck, did you see the steamer? A. Yes. 
Q. Did you see her hull? A. Yes, sir. Q. See the whole of her? A. * * * 
I guess she was about an eighth of a mile [away]. She was pretty close to us. 
Q. And she was then sheering under a starboard wheel? A. Yes, sir." 

It appears that the schooner was going three or four knots per hour 
and the steamer at full speed. Although the schooner was on a course 
northeast one-half north, with the wind north-northwest, and the 
steamer was going at full speed, and changing from southwest by south 
one-half south, until at the time of the collision she was heading south 
one-half east, yet it is apparent that the time for change of course on 
the part of the schooner was very limited. Whether the mate at the 
wheel, not called as a witness, saw the steamer sheering before he sum- 
moned the captain, or before the captain same on deck, does not clearly 
âppear, although it is inferable that the steamer had begun to sheer 
before the captain arrived. Just how much time the mate had to luff 
is in doubt. It does seem that it would hâve been better had the 
schooner luffed, but it is not sufficiently clear that either the mate or 
captain were guilty of culpable négligence in not luffing after the 
steamer had made the gross error of starboarding across the schooner's 
bow ; or that, if the schooner had luffed, she would hâve cleared the 
steamer, although it seems probable that such maneuver would hâve 
caused the vessels to clear. In any case it is regarded as a mère mistake 
of judgment, that should not condemn the schooner. 

The cargo should contribute in gênerai average. The amount will 
be determined on a référence, but salvage will be excluded. 



In re WILKA. 
(District Court, N. D. Iowa, W. D. August 26, 1904.) 

1. Bankruptcy— Jukisdiction of Court— Sale of Property Otjtside of Dis- 

trict. 

A trustée in bankruptcy is vested with title to the bankrupt's property 
wherever situated; and when he has taken actual possession thereof, al- 
though it may be in another state, it is in the custody of the court of bank- 
ruptcy administering the estate, and a référée has jurisdiction to order its 
sale free from liens. 

2. Same — Résidence of Creditob. 

The fact that a mortgagee of a bankrupt's property résides in another 
state, where the property is also situated, does not affect the jurisdiction 
of the bankruptcy court administering the estate to order it sold free from 
the lien of the mortgage on proper notice to the mortgagee. 



IN RE WILKA. 1005 

In Bankruptcy. Snbmitted on pétition of the Granité City Bank 
of Dell Rapids, South Dakota, for review of order of référée direct- 
ing the trustée to sell personal property of the bankrupt free from 
the mortgage liens of said bank. 

From the certifieate of the référée it appears that the trustée presented a 
pétition to the référée alleging : That certain property of the bankrupt, to wit, 
live stock and grain, situate in Moody county, S. D., was covered by liens and 
mortgages, one of which was to the Granité City Bank of Dell Rapids. S. D., 
for over $15,000, made by the bankrupt June 27, 1903, shortly after said bank 
had attached said property in an action against the bankrupt ; that said mort- 
gage was a préférence within the meaning of the bankruptcy act (Act July 1, 
1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 34181), and that the amount 
due the bank thereon from the bankrupt, if anything, is uncertain; that the 
property is of a perishable nature, and will be lost if not soon sold; and 
praying that he be authorized to sell the property free from the mortgage and 
other liens thereon. The référée flxed a time for the hearing of said pétition, 
and gave to ail creditors notice thereof by mail, and notice was also served 
personally upon the Granité City Bank of sueh hearing, in Dell Kapids, S. D. 
At the time flxed for such hearing the Granité City Bank appeared specially to 
object to the jurisdiction of the court, and did object thereto upon the grounds, 
in substance, that neither the property referred to in the pétition of the trustée 
nor the Granité City Bank were within the territorial jurisdiction of the court, 
and for that reason the court had no authorlty to order a sale of the property 
free from the lien of the bank's mortgage. The référée found that the trustée 
was in the actual possession of the property, and ordered that it be sold free 
from the liens thereon, and that the proceeds be applied to the payment of the 
liens as they may be established. The Granité City Bank pétitions for a re- 
view of this order. 

Aiken & Judge, for Granité City Bank. 
C. J. Miller, for trustée. 

REED, District Judge (after stating the facts). The sole objec- 
tion urged in argument to the jurisdiction of the référée is that, 
because the property covered by the liens of the bank's mortgage 
and the bank itself were without the territorial jurisdiction of the 
court, it had no jurisdiction to make the order for the sale. The 
référée finds, however, that the trustée was in the actual possession 
of the property. If this is true, though the property may th^n hâve 
been situated in South Dakota, the court was in the actual custody 
and possession of the property through its trustée. Section 70 
of the bankruptcy act vests the trustée, by opération of law, as of 
the date of the adjudication, with the title to the property of the 
bankrupt not exempt to him, wherever it may be situated. Such 
title authorizes the trustée to reduce such property to his actual 
possession, and when he has done so the property is then in the ac- 
tual custody and control of the bankruptcy court administering the es- 
tate. The Granité City Bank is a creditor of the bankrupt, Wilka, and 
therefore a party to the bankruptcy proceedings in such sensé that it is 
bound by the orders of the court made with référence to property in its 
actual custody. Hanover Nat. Bank v. Moyses, 186 U. S. 181, 22 
Sup. Ct. 857, 46 L. Ed. 1113 ; In re Pékin Plow Co., 112 Fed. 308, 50 
C. C. A. 257. 

Section 58 of the bankruptcy act of July 1, 1898, c. 541, 30 Stat. 
561 [U. S. Comp. St. 1901, p. 3444] provides "that creditors shall 
hâve ten days notice by mail * * * (4) of ail proposed sales of 
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property." The bankruptcy court may, if circumstances require, order 
a sale of the property of the bankrupt free from the liens of mortgage 
creditors or other lienholders, so that the purchaser will take the 
title free from sâid liens ; the liens being remitted to the proceeds 
of the property. In re Worland (D. C.) 92 Fed. 893. In this case 
the Granité City Bank was given the notice required by the bank- 
ruptcy act, and by personal service of such notice upon it at Dell 
Rapids, S. D., as well. The conclusion is that the référée had ju- 
risdiction to make the order of sale. This, of course, does not 
preclude the bank from establishing its claim, if it can do so, to the 
proceeds of the property covered by its mortgage. It may propound its 
claim thereto before the référée. In fact, the référée should require it 
to do so before makîng any order for the distribution of such proceeds. 
Upon the bank's presenting its claim to such proceeds, the trustée may 
take issue thereon, if he so elects, and the référée will then déter- 
mine the matter upon évidence taken under his directions. Bryan 
v. Bernheimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814 ; In re 
Rochford, 124 Fed. 182, 59 C. C. A. 388 ; In re Worland (D. C.) 
92 Fed. 893. 

The order of the référée, upon the issues and facts shown by his 
certificate, is approved. 



UNITED STATES v. ASTORIA & C. R. R. CO. 

(Circuit Court, D. Oregon. August 12, 1904.) 

No. 2,847. 

1. United States— Aemy Shipments— Right to Reduced Rates. 

The act of Congress of July 2, 1864, c. 217, 13 Stat. 370, § 11, requiring 
land-grant railroads to carry freight for the arroy at not exceeding 50 per 
cent, of the tariff rates chargea the gênerai public, does not entitle the gov- 
ernment to a reduced rate for the carriage of freight between two points by 
a railroad company which recel ved no land grant, merely because its trains 
run for a part of the distance over the track of a land-grant road. 

In Equity. Suit for injunction. 

John H. Hall, U. S. Atty. 

C. W. & G. C. Fulton, for défendant. 

BELLINGER, District Judge. The railroad of the Northern 
Pacific Company is a land-grant road. The act of Congress of July 

2, 1864, c. 217, 13 Stat. 370, § 11, by which the company is incorpo- 
rated, provides that said railroad, "or any part thereof, shall be a 
post route and a military road, subject to the use of the United 
States for postal, military, naval and ail other government service, 
and also subject to such régulations as Congress may impose re- 
stricting the charges for such government transportation." By 
subséquent enactments it is provided, in effect, that land-grant 
roads shall be paid for army transportation not more than 50 per 
centum of the tariff rates for like transportation performed for the 
public at large. The défendant, the Astoria & Columbia River Rail- 
road Company, owns and opérâtes a line of road between Astoria 
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and Goble, a point on the line of the road of the Northern Pacific 
Company 40 miles distant from Portland. The défendant, under 
a contract with the latter company, runs its trains over the track 
of that company between Goble and Portland. By the terms of 
this contract, the défendant is not permitted to carry passengers or 
freight from Portland to Goble or intermediate points. The freight 
rate of the Northern Pacific Company from Portland to Goble is 
14 cents per 100 pounds. The rate of the défendant company is 
25 cents from Portland or Goble to Astoria. The United States 
brings this suit to enjoin the défendant from charging for army 
supplies from Portland, destined for Fort Stevens, a point beyond 
Astoria, more than 20 cents per 100 pounds; the contention being 
that two-fifths of the Portland-Astoria rate is on account of the 
haul on the land-grant road to Goble, and that of this two-fifths 
the défendant is only entitled to receive 50 per cent, of its regular 
rate. 

The defendant's use of the Northern Pacific Railroad track be- 
tween Portland and Goble does not affect the transportation due 
from the latter company to the plaintiff. It is still open to the 
latter to hâve its freight carried over every part of the railroad of 
the land-grant company at 50 per cent, of the regular rate. This 
is the extent of its right. And this right, as already appears, has 
not been affected by the use of a part of that company's track by 
the défendant company. It is a matter of no conséquence to the 
plaintiff how many railroads use this particular track of the North- 
ern Pacific Company, nor what their tariff rates are, so long as the 
latter company continues to afïord ail the facilities for transporta- 
tion over every part of its road required by the plaintiff. As a 
matter of fact, the plaintiff seeks to cômpel the défendant, which is 
not a land-grant or otherwise government aided road, to transport 
its supplies over the defendant's road from Goble to Astoria at a 
less rate than that charged the gênerai public, by the device of ap- 
portioning a part of the Goble-Astoria rate to the Portland-Goble 
route, and compelling a réduction in the part so apportioned. The 
défendant makes no charge between Portland and Goble, and is 
not permitted to do so, under its contract with the Northern Pacific 
Company. The plaintiff is entitled to one-half of the rate between 
thèse points established by the Northern Pacific Company, and can 
obtain it by applying therefor to that company. But this it does 
not want. It wants, in fact, a réduction of the defendant's rate be- 
tween Goble and Astoria, although there is no complaint as to this 
rate, and the défendant owes no duty to the plaintiff respecting it. 

The case does not appear to admit of doubt. The plaintiff must 
pay the established rate over the defendant's road for transportation 
from Goble to Astoria. It cannot complain that it is charged the 
same rate for the longer haul from Portland. The application for 
an injunction is denied. 

En» or Cases in Vol. 131. 



